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Mr. Maanuson, from the Committee on Interstate and! Foreign 
Commerce, submitted the following 


REPORT 


[To accompany S. 2719] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (S. 2719) to provide for the payment of bounties for 
the control of certain predators on salmon and halibut of the Pacific 
coast and Alaska, having considered the same, report favorably 
thereon with amendments and recommends that the bill as amended 
do pass. 

Public hearings were held by your committee on the amended 
bill, and everyone desiring to testify was given an opportunity to 
be heard. 

PURPOSE OF THE BILL 


The purpose of the amended bill is to control the predatory dogfish 
sharks. This is to be accomplished by paying fishermen $10 per ton for 
unlivered dogfish sharks, or 10 cents a pound for dogfish shark livers. 
These payments are to be made to domestic fish producers or otherwise 
as the Secretary of the Interior shall determine. 


PREDATOR CONTROL 


This bill is an attempt to reestablish the balance of nature intended 
between food, sports fish, and a major predator. In recent years, 
dogfish sharks have increased tremendously in numbers and have 
increased out of all proportion in their relation to food and game fish, 
whose numbers have been decreased by the inroads of industrial 
development. 

Unless a natural balance is restored, depletion of our food fish will 
ultimately result. ‘The diet of the dogfish shark consists principally 
of such fish as young salmon, bottom fish, sole, cod, and crabs. 

There is little purpose in maintaining fish hatcheries and having 
more and more of the escaping fry consumed on their way to the sea. 
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These dogfish sharks infest waters from the State of Oregon to the 
southeastern shores of the State of Alaska. This is the area of our 
great salmon migration for the entire Pacific, the home of the Dun- 
geness crab and our North Pacific bottom-fish industry 

5. 2719, in its original form, would have provided bounties of $10 
per ton for unlivered dogfish sharks, 10 cents per pound for dogfish 
shark livers, $20 per ton for lamprey eels, and $40 per ton for hair 
seals and sea lions. In this form the bill was objected to by Assistant 
Secretary of the Interior Ross Leffler. Regarding dog! ch’ sharks, he 
advised your committee: 


With respect to dogfish sharks, it is my understanding that 
they are a ee of considerable proportion to the fishermen 
in the State of Washington, particularly in Puget Sound. 
You are quite ni in assuming that they can best be taken 
by fishermen. In fact I doubt there is any other way in 
which they could be taken successfully. 


There is now a limited market for dogfish shark livers, at from 8 to 
12 cents a pound. The addition of 10 cents per pound bounty would 
provide sufficient incentive to increase the number of vessels operating 
on dogfish manyfold. This will encourage the processors and manu- 
facturers of fish byproducts to enlarge and modernize their plants. 
Unlivered dogfish sharks will be used for fertilizer and for pet food. 

Pacific coast trawl vessels are hampered in their operating by hordes 
of dogfish sharks. At times the major portion of their drag will 
consist of these valueless pests which now are only thrown back into 
the sea. Trollers and sportsmen have been forced to abandon historic 
fishing areas that have been plagued with these fish. The loss of gear 
attributable to dogfish sharks amounts to thousands of dollars yearly 
because of the unwelcome capture of nets full of the predator. Our 
fishermen are anxious to get on with the drive to eliminate them from 
once-valuable fishing areas, and the income from the proposed bounties 
will mean a great deal to an important industry, which is now in a 
depressed condition. 

Prior to the importation of low-cost vitamin oil and the synthesis of 
vitamin A, the value of dogfish liver to the commercial fisherman 
during the peak years, 1940-43, ranged from 5 cents in June 1940 to a 
top of 54 cents per pound in August of 1943. This r = increase in 
price, logically brought about a comparable increase in fishing effort 
on the dogfish stocks during these years resulting in edie in the 
State of Washington alone, of roughly 2 million pounds of liver or an 
approximate production of about 20 million oye of round dogfish. 
This production in 1957 amounted to only 1,372,014 pounds. Ob- 
viously, the reduction in catch from near 20 million pounds in 1942 to 
just over a million pounds last year, has caused a tremendous increase 
in stocks of fish. 

On the basis of last year’s catch, this bill would result in bounty 
payments of approximately $138,000. On the other hand, the best 
estimate your committee received indicated that dogfish sharks con- 
sume 5 times their weight in food fish per year, with a value of over 
10 times the cost of the bounty involved. 

Your committee believes the enactment of the bill will do a great 
deal for the preservation of the Pacific coast fisheries. 
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COMMITTEE AMENDMENTS 


The purpose of the amendments are to strike from the bill authori- 
zation for bounties on lamprey eels, hair seals and sea lions, and pro- 
grams with respect to beluga whales and fish-eating birds that prey 
on the salmon resources of Alaska. The amended bill is restricted 
to dogfish sharks. 

The amendments are: 

(1) Page 1, line 4, strike out “halibut” and substitute therefor 
“other’’. 

(2) Page 1, in lines 4 and 6, strike out ‘‘and Alaska”’. 

(3) Page 1, lines 6 and 7, strike out “various predators on salmon 
and halibut are found’’, and substitute therefor ‘‘depredations of 
dogfish sharks oecur’’. 

(4) Page 1, line 8, strike out ‘predators’ 
“dogfish sharks’’. 

(5) Page 1, line 10, and page 2, lines 1 through 8, strike all of sec- 
tion 2 (a) and substitute therefor: 


? 


and substitute therefor 


Sec. 2. (a) In the areas established pursuant to the first 
section of this Act, the Secretary of the Interior shall pay a 
bounty of $10 a ton for unlivered dogfish sharks, or 10 cents 
a pound for dogfish shark livers. 


(6) Page 2, lines 10 and 11, strike out “with respect to dogfish 
sharks, lamprev eels, hair seals, and sea lions’’. 

(7) Page 2, lines 13 through 18, strike out all of section 3. 

(S) Page 2, line 19, strike out “4”’ and substitute therefor “3” 

(9) Amend the title of the bill to read: 
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A bill to provide for the payment of bounties on dogfish 
sharks to control the depredations of this species on the fish- 
eries of the Pacifie coast. 


AGENCY COMMENT 

The Department of State advised that the objective of the bill was 
a good one, and there was no objection to it. The Department of the 
Interior was adverse to the original bill on the grounds that predator 
control was best accomplished by professional hunters. Upon query, 
Interior later advised that control of dogfish sharks was best accom- 
plished by fishermen. As stated earlier, your committee amended the 
bill to eliminate all except the sharks. The Department of the Treas- 
ury merely suggested your committee examine the expenditures this 
bill would authorize to see if they were essential in relation to those 
necessary to the national defense. 

On this point, your committee merely points out that in World 
War IT, our fishermen supplied from the sea the extra food our country 
so badly needed. The Comptroller General made no recommendation. 

The letters follow: 

DEPARTMENT OF STATE, 
Washington, July 8, 1958. 
lon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Fore ign Commerce, 
United States Senate, Wash ington, Dp. GC. 


Dear Senator Maacnuson: I refer further to your letter of 
August 8, 1957, requesting a report on 8. 2719, to provide for the pay- 
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ment of bounties for the control of certain predators on salmon and 
halibut of the Pacific coast and Alaska. 

The bill would authorize the Secretary of the Interior to establish 
areas along the Pacific coast and Alaska in which predators on salmon 
and halibut may be found and to pay bounties for the control of such 
predators. The bill specifies a bounty payment for dogfish sharks, 
lamprey eels, hair seals, and sea lions. It would authorize payment 
to domestic fish producers or otherwise as the Secretary of the Interior 
might determine. ‘The latter would be further authorized to initiate 
control programs with respect to beluga whales and other predators 
on the salmon resources of Alaska, including such fish-eating birds 
as may be determined to be destructive to such resources 

The Department has interest in the bill insofar as this Government 
is a party to a number of international conventions having for their 
purpose the conservation of Pacific fisheries. In particular may be 
cited the Halibut Convention with Canada (1953) (5 U.S. T. 5), the 
Sockeye Salmon Convention with Canada (1930) (50 Stat. 1355) and 
the pink salmon protocol thereto (1957) (S. Exec. C, 85th Cong., Ist 
sess.), and the North Pacific Fisheries Convention with Canada and 
Japan (1952) (4 U.S. T. 380). 

The Department is of the view that the objective of the bill is a 
good one. The Department is not, however, concerned with the 
administrative measures proposed to be utilized insofar as they do 
not interfere with obligations this Government has undertaken under 
the several international conventions concerning North Pacific 
fisheries to which it is a party. The Department perceives no objec- 
tion to the bill. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 
Witui1am B. Macomser, Jr., 
Assistant Secretary 
(For the Secretary of State). 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 17, 1958. 
Hon. WarrEN G. MaAGNuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear SENATOR MaaNnuson: Your committee has requested a report 
on S. 2719, a bill to provide for the payment of bounties for the control 
of certain predators on salmon and halibut of the Pacific coast and 
Alaska. 

We recommend that S. 2719 be not enacted 

The purpose of this measure is to control certain predators in the 
fisheries of the Pacific coast and Alaska by paying bounties thereon. 
It has been the experience of the Fish and Wildlife Service over the past 
40 years that the placing of bounties on predators does not accomplish 
effectively the purpose intended. Bounties have generally served 
more as a means of harvesting an annual crop of the pest species being 
bountied than an effective measure of control. Under such a system, 
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predators are taken where the task is easiest and least expensive, not 
necessarily where their taking is to be most beneficial. As an 
example, for many years, the Alaska Territorial Legislature has auth- 
orized bounties on hair seals along most of the southern coast of 
Alaska, and more recently has applied the bounty to hair seals in the 
Bering Sea and part of Norton Sound. Many thousands of dollars 
have been expended in bounty payments without apparent effective 
benefits to the salmon or other fishery resources. 

Effective suppression requires supervisory direction, control, and 
concentration of effort in problem areas. Thus, the department of 
fish and game has applied direct control measures in the Copper and 
Stikine River districts where hair seals prey on the salmon runs and 
also cause damage to fishing gear. These direct measures provide for 
the employment of professional hunters and trappers who concentrate 
their efforts in problem areas. This type program undoubtedly has 
been more effective and much less expensive than the bounty system 
in reducing the number of hair seals in those waters. We feel that 
direct-control measures, such as those practiced by the department of 
fish and game, would be much more practical than a bounty system as 
propose .d in S. 2719 where control of predators is necessary. 

A vigorous restoration program is in progress to rehabilitate the 
Alaska salmon runs. Studies are being carried on in cooperation with 
the Fishery Research Institute of the University of Washington con- 
cerning the effect hair seals, sea lions, and other predators have on the 
abundance of salmon. Excellent progress is being made in this investi- 
gation, and information necessary to any control programs, if such 
action is indicated, will be available in the not too distant future. 

Insofar as the Pacific halibut fishery is concerned, the reports of the 
International Pacific Halibut Commission indicate it is in a very pro- 
ductive condition, yielding maximum catches in recent years. This 
fishery has been restored by the Commission’s regulatory controls on 
fishing during the past 20 years. No attempt has been made by the 
Commission to control halibut predators. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Ross LEFF.ier, 
Assistant Secretary of the Interior. 


AprIL 21, 1958. 
Hon. Ross LErrier, 
Assistant Secretary of the Interior, Fish and Wildlife Service, 
Department of the Interior, Washington, D. C. 

Dear Mr. Lerrcer: I note with regret your report on S. 2719, 
the predator control bill, wherein you state that the Department of 
the Interior recommends that this legislation be not enacted. 

You state that the bounty system, as outlined in S. 2719, does not 
effectively accomplish the purpose intended. Your alternative is 
supervisory direction and employment of professional hunters and 
trappers in the problem areas. You add that your proposed plans 
for eradicating dogfish shark, lamprey eels, hair seals, and sea lions 
will be more practical. 
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Will you be good enough to inform me as to your plans for the con- 
trol of dogfish sharks, lamprey eels, hair seals, and sea lions? 

Lam at a loss toc ompre +hend how you could use hunters and trappers 
on dogfish sharks. The elimination of this pest, I believe, can best 
be accomplished by our fishermen. The bill would provide a simple 
and inexpensive method of giving badly needed employment to 
fishermen who are dedicated to the elimination of these predators. 

Your early reply will be appreciated. 

With kind regards, I am, 

Sincerely yours, 
WarREN G. Maanuson, Chairman. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Wash ington, a. May 2 1958. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D. C. 


Dear Senator Magnuson: In your letter of April 21, concerning 
S. 2719 you asked what our plans are for control of dogfish shi irks, 
lamprey eels, hair seals, and sea lions. 

Perhaps some clarification of our report dated March 17 is in order. 
In preparing that adverse report on S. 2719, we were thinking in 
terms of the area where this Department has primary responsibility 
for control of the fisheries, namely, Alaska. The predator problems 
in Alaska, with respect to the species you named, are confined to 
hair seals and sea lions, and we, and many others, continue to feel 
that effective control of these species cannot be obtained by the use of 
bounties. These include the Alaska Department of Fish and Game 
which, as we have previous sly informed you, has used professional 
hunters to decimate the Hair seal herds on the Copper and Stikine 
River Deltas, even though the Territory has a bounty on hair seals. 

With respect to sea lions, our contract nar by the Fisheries Re- 
search Institute of the University of Washington has now progressed 
sufficiently so that plans are being made for experimental control this 
year. When the method or methods to be tried are made known to us, 
we will advise you. 

I have been informed that there is no evidence to indicate that 
lamprey are a problem in the Columbia River salmon fishery. With 
respect to dogfish sharks, it is my understanding that they are a 
yroblem of considerable proportion to the fishermen in the State of 
Vashington, particularly in Puget Sound. You are quite right in 
assuming that they can best be taken by fishermen. In fact, I doubt 
there is any other way in which they could be taken successfully. 

In conclusion, we are convinced from past experience that effective 
control of seals and sea lions in Alaska can only be done by use of 
professional hunters and trappers, regardless of whether or not 
bounties are paid on these species 

I trust the above clarifies the Department’s position on 5S. 2719. 

Sincerely yours, 
Ross Lerrier, Assistant Secretary. 
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DEPARTMENT OF THE TREASURY, 
April 14, 1958. 
Hon. Warren G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuatrman: Reference is made to your request for 
the views of this Department on 5S. 2719, to provide for the payment of 
bounties for the control of certain predators on salmon and halibut of 
the Pacific coast and Alaska. 

The proposed legislation would authorize the Secretary of the In- 
terior to pay bounties for certain predators on salmon and halibut in 
areas along the Pacific coast and Alaska. 

The proposed legislation is not of primary interest to this Depart- 
ment and the Department bas no comment to make as to its general 
merits. However, it is suggested that your committee critically 
examine the expenditures that would be authorized by the bill to 
determine whether they are essential when viewed in relation to 
expenditures necessary to provide adequately for our national security 
or whether they would contribute to the stability and growth of the 
national economy. 

The Department has been advised by the Bureau of the Budget that 
there is no objection to the submission of this report to your committee. 

Very truly yours, 
JuLIAN B. Barro, 
Acting Secretary of the Treasury. 





CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 25, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. CuHarrmMan: Your letter of July 21, 1958, acknowledged 
July 22, requests our comments on certain proposed amendments in 
the nature of a substitute for S. 2719 to provide for the payment of 
bounties for the control of predators on salmon and halibut of the 
Pacific coast and Alaska. The proposed amendments would restrict 
the application of the bill to dogfish sharks. 

Since the bill deals with a matter which does not directly concern 
our Office and since we have no special information regarding the 
matter, we have no recommendation to make with respect to the 
proposed amendments. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


There are no changes in existing law. 


O 
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MAIN 
Juty 28, 1958.—Ordered to be printed READING ROOM 


Macnuson, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 
[To accompany H. R. 12850] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H. R. 12850) to prohibit the introduction, or manu- 
facture for introduction, into interstate commerce of switchblade 
knives, and for other purposes having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

II. SUMMARY OF THE BILL 


Section 1 defines the terms used in the bill. 

Section 2 prohibits the manufacture for, or transportation or dis- 
tribution in, interstate commerce, of switchblade knives or of other 
concealed-blade knives which open by operation of interia or gravity 
or both. Section 3 would also prohibit the manufacture, sale, or 
possession of such knives within any Territory or possession of ‘the 
United States, within Indian country (as defined in sec. 1151 of title 
18 of the United States Code); or within the special maritime or 
territorial jurisdiction of the United States (as defined in sec. 7 of 
title 18 of the United States Code). Persons violating these sections 
would be subject to a fine of not more than $2,000 or to imprisonment 
for not more than 5 years, or both. 

Exceptions to these provisions are made in the following cases: 

(1) The transportation of switchblade knives by common and 
contract carriers in the ordinary course of business; 

(2) The manufacture, sale, transportation, distribution, or 
possession of such knives pursuant to contract with the Armed 
Forces; 
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(3) The handling of switchblades by the Armed Forces or by 
any member or employee thereof in the performance of his duty; 
or 

(4) The possession of a switchblade knife with a blade 3 inches 
or less in length by a one-armed person. 

Section 5 of the bill amends section 1716 of title 18 of the United 
States Code to prohibit the mailing of switchblade knives except in 
connection with Armed Forces or other Government orders. 

It should be particularly noted that the proposed legislation does 
not affect the possession, or manufacture for, or sales in, intrastate 
commerce of switchblade knives within States which freely permit their 
use. Nor would the bill interfere with switchblade control measures 
in those States where their use is subject to statewide or local regulation. 

It is also important to add that the bill’s exemption relating to the 
Armed Forces is not intended to sanction surplus sales of switchblade 
knives to the public. 


lil NEED FOR AND BACKGROUND OF THE LEGISLATION 


The problem of the use of switchblade and other quick-opening 
knives for criminal purposes has become acute during recent years— 
particularly by juvenile delinquents in large urban areas. During the 

resent Congress a special study of juvenile delinquency was made 

y a subcommittee of the Committee on the Judiciary of the Senate. 
In its report (S. Rept. No. 1429, 85th Cong., 2d sess.) the subcom- 
mittee pointed up the switchblade menace as follows: 


The subcommittee’s investigation disclosed that many of 
these knives were manufactured abroad and distributed by 
firms in this country who handle numerous items in addition 
to switchblade knives. 

It was established that these items were being widely dis- 
tributed through the mail by distributors to the various 
States that had local laws prohibiting possession, sale, or 
distribution of switchblade knives. This fact, the subcom- 
mittee feels, points out the need for Federal control of the 
interstate shipment of these instruments, since local legisla- 
tion is being systematically circumvented through the 
mail-order device. 

In the United States 2 manufacturers have a combined 

roduction of over 1 million switchblade knives a year. 
Both concerns are important cutlery manufacturers and the 
manufacture of switchblade knives represents only a small 
part of their business. It is estimated that the total traffic 
in this country in switchblade knives exceeds 1,200,000 per 
year. 

The questionnaires returned by police chiefs throughout 
the country indicate that many switchblade knives have 
been confiscated from juveniles. The police chiefs, almost 
without exception, indicate that these vicious weapons are 
on many occasions the instrument used by juveniles in the 
commission of robberies and assaults. Of the robberies com- 
mitted in 1956, 43.2 percent were by persons under 21 years 
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of age. A switchblade knife is frequently part of the perpe- 
trator’s equipment in this type of crime. In New York City 
alone in 1956, there was an increase of 92.1 percent of those 
under 16 arrested for the possession of dangerous weapons, 
one of the most common of which is the switchblade knife. 
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As a result of this study, a bill (S. 2558) to prohibit the manufacture 
for, or distribution in, interstate commerce of switchblade knives was 
introduced by Senator Kefauver and referred to your committee. 
The present measure, which was passed by the House of Representa- 
tives on June 27, 1958, is similar to the Senate bill but, unlike the 
latter, is not aimed specifically at sales to juveniles. 

Hearings on the bill were held by your committee on July 23, 1958, 
with witnesses representing New York State groups concerned with 
juvenile delinquency and law enforcement problems. A representative 
of a New York cutlery firm also appeared in support of the bill. 
Testimony received indicated that 12 States, including New York, 
have already enacted legislation to prohibit the manufacture, sale, or 
possession of switchblade and similar knives. It was stressed, how- 
ever, that so long as the interstate channels of distribution remain 
open the problem of enforcing the State laws will be extremely difficult. 

In supporting enactment of this measure, however, your committee 
considers that the purpose to be achieved goes be yond merely aiding 
States in local law enforcement. The switchblade knife is, by design 
and use, almost exclusively the weapon of the thug and the de linquent. 
Such knives are not particularly adapted to the requirements of the 
hunter or fisherman, and sportsmen generally do not employ them. 
It was testified that, practically speaking, there is no legitimate use 
for the switchblade to which a conventional sheath or jackknife is not 
better suited. This being the base, your committee believes that it 
is in the national interest that these articles be banned from interstate 
commerce. 

IV. REPORTS OF GOVERNMENT AGENCIES 


The reports on this legislation by Government agencies to the 
House committee are set forth in the appendix of this report. 

The Department of Justice did not recommend enactment of this 
legislation. The Secretary of Commerce recommended against 
enactment of this legislation. The Bureau of the Budget shared the 
views of the Department of Justice and the Department of Commerce 
but had no objection to the enactment of those provisions of the 
bill dealing with the mailability of such knives. The Secretary of 
the Army, speaking for the Department of Defense, had no objection 
to the enactment of the legislation with the included amendment to 
exempt from the prohibitions contained therein the manufacture, sale, 
possession, transportation, distribution, or introduction into interstate 
commerce of switchblade knives by the Armed Forces or members 
and employees thereof, acting on the performance of their duties. 
The Post Office Department recommended enactment of the legislation 
with respect to the mailability of switchblade knives if an appropriate 
amendment were made giving the Postmaster General the right to 
request an explanation from the sender, in writing, that the law is 
being complied with. Such an amendment was adopted by the House 
committee and is included in the present measure. 
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The appendix also includes copies of reports to your committee from 
the Interstate Commerce Commission and the Civil Aeronautics 
Board. 

In compliance with subsection 4 of rule X XIX of the Standing Rules 
of the Senate, changes in existing law made by the bill are shown as 
follows (new matter is printed in italic; and existing law in which no 
change is proposed is shown in roman): 


Section 1716 or Titute 18 or THE UNITED States CopE 


§ 1716. Injurious articles as nonmailable. 

All kinds of poison, and all articles and compositions containing 
poison, and all poisonous animals, insects, reptiles, and all explosives, 
inflammable materials, infernal machines, and mechanical, chemical, or 
other devices or compositions which may ignite or explode, and all 
disease germs or scabs, and all other natural or artificial articles, 
compositions, or material which may kill or injure another, or injure 
the mails or other property, whether or not sealed as first-class matter, 
are nonmailable matter and shall not be conveyed in the mails or 
delivered from any post office or station thereof, nor by any letter 
carrier. 

The Postmaster General may permit the transmission in the mails, 
under such rules and regulations as he shall prescribe as to preparation 
and packing, of any such articles which are not outwardly or of their 
own force dangerous or injurious to life, health, or property. 

The Postmaster General is authorized and directed to permit the 
transmission in the mails, under regulations to be prescribed by him, 
of live scorpions which are to be used for purposes of medical research 
or for the manufacture of antivenin. Such regulations shall include 
such provisions with respect to the packaging of such live scorpions 
for transmission in the mails as the Postmaster General deems neces- 
sary or advisable for the protection of Post Office Department person- 
nel and of the public generally and for ease of handling by such per- 
sonnel and by any individual connected with such research or manu- 
facture. Nothing contained in this paragraph shall be construed to 
authorize the transmission in the mails of live scorpions by means of 
aircraft engaged in the carriage of passengers for compensation or 
hire. 

The transmission in the mails of poisonous drugs and medicines may 
be limited by the Postmaster General to shipments of such articles 
from the manufacturer thereof or dealer therein to licensed physicians, 
surgeons, dentists, pharmacists, druggists, cosmetologists, barbers, 
and veterinarians, under such rules and regulations as he shall pre- 
scribe. 

The transmission in the mails of poisons for scientific use, and which 
are not outwardly dangerous or of their own force dangerous or injuri- 
ous to life, health, or property, may be limited by ‘the Postmaster 
General to shipments of such articles between the manufacturers 
thereof, dealers therein, bona fide research or experimental scientific 
laboratories, and such other persons who are employees of the Federal, 
a State, or local government, whose official duties are comprised,in 
whole or in part, of the use of such poisons, and who are designated 
by the head of the agency in which they are employed to receive or 
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send such articles, under such rules and regulations as the Postmaster 
General shall prescribe. 

All spirituous, vinous, malted, fermented, or other intoxicating 
liquours of any kind are nonmailable and shall not be deposited in or 
carried through the mails. 

All knives having a blade which opens automatically (1) by hand 
pressure applied to a button or other device in the handle of the knife, 
or (2) by operation of inertia, gravity, or both, are nonmailable and shall 
not be deposited in or carried by the mails or delivered by any postmaster, 
letter carrier, or other person in the postal service. Such knives may be 
conveyed in the mails, under such regulations as the Postmaster General 
shall prescribe 

(1) to civilian or Armed Forces supply or procurement officers 
and employees of the Federal Government ordering, procuring, or 
purchasing such knives in connection with the actwities of the 
Federal Government; 

(2) to supply or procurement officers of the National Guard, the 
Air National Guard, or militia of a State, Territory, or the District 
of Columbia ordering, procuring, or purchasing such knives in 
connection with the activities of such organization; 

(3) to supply or procurement officers or e mployee 8 of the municipal 
government of the District of Columbia or of the government of any 
State or Te ritory, or any county, city, or other political subdivision 
of a State or Territory, ordering, procuring, or purchasing such 
knives in connection with the activities of such government; and 

(4) to manufacturers of such knives or bona fide dealers therein in 
connection with any shipment made pursuant ‘to an order from any 
person des) yy ated in paragraphs (1 jae and ( 3). 

The Postmaster General may require, as a alba of conveying any 
such knife in the mails, that any persons proposing to mail such knife 
expla in writi q to the satisfaction of the Postmaster General that the 
mailing oO} such Ie) i} eé will not be un violation of th is section. 

Whoever knowingly deposits for mailing or delivery, or knowingly 
causes to be delivered by mail, according to the direction thereon, or 
at any place at which it is directed to be delivered by the person to 
whom it is addressed, anything declared nonmailable by this section, 
unless in accordance with the rules and regulations authorized to be 
prescribed by the Postmaster General, shall be fined not more than 
$1,000 or imprisoned not more than one year, or both. 

Whoever knowingly deposits for mailing or delivery, or knowingly 
causes to be delivered by mail, according to the direction thereon or 
at any place to which it is directed to be delivered by the person to 
whom it is addressed, anything declared nonmailable by this section, 
whether or not transmitted in accordance with the rules and regula- 
tions authorized to be prescribed by the Postmaster General, with 
intent to kill or injure another, or injure the mails or other property, 
shall be fined not more than $10,000 or imprisoned not more than 
twenty years, or both. 

Whoever is convicted of any crime prohibited by this section, which 
has resulted in the ceath of any person, shall be subject also to the 
death penalty or to imprisonment for life, if the jury shall in its dis- 
cretion so direct, or, in the case of a plea of gulity, or a plea of not 
guilty where the defendant has waived a trial by jury, if the court in 
its discretion, shall so order. 








APPENDIX 


Unitep States DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATTORNEY GewEnat, 
Washington, D. C., May 20, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 7258) 
to prohibit the introduction, or manufacture for introduction, into 
interstate commerce of switchblade knives, and for other purposes. 

On April 12, 1957, the Department of Justice reported to the com- 
mittee on two similar bills, H. R. 2849 and H. R. 4013. The views 
expressed in that report, copies of which are enclosed, are equally 
applicable to the bill now under consideration. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wititam P. Rocers, 
De puty Attorney Ge neral. 


ApRIL 12, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Re presentatives, Washington, dD. L. 

Dear Mr. CHatrMan: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 2849 and 
H. R. 4013) to prohibit the introduction, or Seah ea, for intro- 
duction, into interstate commerce of switchblade knives, and for 
other purposes. 

The bills would prohibit the introduction, or manufacture for 
introduction, into interstate commerce, or the transportation or 
distribution in interstate commerce, of switchblade knives. They 
would also prohibit the manufacture, sale, or possession of switch- 
blade knives within Indian country as defined in section 1151 of title 
18 of the United States Code, or within the special maritime and 
territorial jurisdiction of the United States as defined in section 7 of 
title 18. Violators would be subject to a maximum fine of $2,000 
and/or imprisonment for not more than 5 years. Section 4 of H.R. 
2849 would exempt from its application common carriers, contract 
carriers, and freight forwarders with respect to any switchblade 
knife shipped, transported, or delivered for shipment in_interstate 
commerce in the ordinary course of business. Section 4 of H. R. 4013 
would provide a similar exemption, plus two others. It would exempt 
the manufacture, sale, transportation, distribution, possession, or 
introduction of switchblade knives into interstate commerce pursuant 
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to contract with the Armed Forces. Also, it would exempt the 
possession of switchblade knives by members of the Armed Forces to 
whom such knives were issued by the Federal Government. 

The Department of Justice is unable to recommend enactment of 
this legislation. 

The committee may wish to consider whether the problem to which 
this legislation is addressed is one properly within the police powers 
of the various States. As you know, Federal law now prohibits the 
interstate transportation of certain inherently dangerous articles 
such as dynamite and nitroglycerin on carriers also transporting 
passengers. The instant measures would extend the doctrine upon 
which such prohibitions are based by prohibiting the transportation of 
a single item which is not inherently dangerous but requires the 
introduction of a wrongful human element to make it so. 

Switchblade knives in the hands of criminals are, of course, po- 
tentially dangerous weapons. However, since they serve useful and 
even essenti: al, purposes in the hands of persons such as sportsmen, 
shipping clerks, and others engaged in lawful pursuits, the committee 
may deem it preferable that they be regulated at the State rather than 
the Federal level. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 
Witur1am P. Roaers, 
Deputy Attorney General. 


Tuer SECRETARY OF COMMERCE, 
Washington, D. C., June 25, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
Tlouse of Representatives, Washington, me. &. 
Dear Mr. Cuarrman: This letter is in reply to your request dated 
May 8, 1957, for the views of this Department with respect to H. R. 
7258, a bill to prohibit the introduction, or manufacture for intro- 
aun tion, into interstate commerce of switchblade knives, and for other 
purposes. 

H. R. 7258 would prohibit and prescribe penalities for the manu- 
facture, sale, or possession of switchblade knives, and their mailing 
or their introduction into interstate commerce. Exemptions from 
these prohibitions would include supply or procurement officers and 
employees of the Federal Government, of the municipal government 
of the District of Columbia, of the government of any State, Terri- 
tory, county, city, or other subdivision of a State or Territory; supply 
and procurement officers (but not the members, it appears) of the 
National Guard, the militia of a State, Territory, or the District of 
Columbia, when any of these persons are acting in connection with 
the activities of such governments and organizations. The Depart- 
ment of Commerce does not recommend enactment of H. R. 7258. 

While this proposed legislation recognizes that there are legitimate 
uses that have need for switchblade knives, the exemptions would 
appear to assume that the most significant of those uses lie in Govern- 
ment activities. To us, this ignores the needs of those who derive 
and augment their livelihood from the ‘outdoor’ pursuits of hunting, 
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fishing, trapping, and of the country’s sportsmen, and many others. 
In our opinion, there are sufficient of these that their needs must be 
considered. 
Again, we feel that the problem of enforcement posed by the many 
exemptions would be huge under the proposed legislation. 
For these reasons, the De partment of Commerce feels it cannot 
support enactment of H. R. 7258. 
We have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report to your committee. 
Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


Executive OFFIcE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., June 18, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, House Office Building, 
Washington, pe a5. 

My Dear Mr. Cuarrman: This is in reply to your letter of May 
8, 1957, requesting the views of the Bureau of the Budget on H. R. 
7258, a bill to prohibit the introduction, or manufacture for introduc- 
tion, into interstate commerce of switchblade knives, and for other 
purposes. 

On April 1, 1957, in reporting to your committee on two similar 
bills, H. R. 2849 and H. R. 4013, the Bureau of the Budget pointed 
out that the Departments of Commerce and Justice had raised serious 
questions as to whether this problem is more properly a subject for 
the police powers of the States. 

The Bureau of the Budget believes that these questions are equally 
applicable to H. R. 7258 and has no further comment to offer at 
this time. 

Sincerely yours, 
Percy Rappaport, 
Assistant Director. 


DEPARTMENT OF THE Army, 
Washington, D. C., July 16, 1957. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Represe ntatives, Washington, D. C. 

Dear Mr. Cuarrman: Reference is mi ide to your request for the 
views of the Department of Defense with respect to H. R. 7258, 85th 
Congress, a bill to prohibit the int troduction, or manufacture for 
introduction, into interstate commerce of switchblade knives, and for 
other purposes. The Secretary of Defense has delegated to the 
Department of the Army the responsibility for expressing the views 
of the Department of Defense thereon. 

The purpose of the bill is generally as stated in its title. 

The Department of " Army on behalf of the Department of 
Defense would interpose no objection to enactment of the bill, pro- 
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vided it is amended to exempt from the prohibitions contained therein 
the manufacture, sale, possession, transportation or distribution of 
switchblade knives by the Armed Forces or members and employees 
thereof acting in the performance of their duties, thereby expanding 
the exemption pertaining to the ordering, procuring, or purchasing of 
such weapons by those persons which now appears in section 4 (2) of 
the bill. This amendment could be accomplished by amending sec- 
tion 4 (2) of the bill to read as follows: ‘‘(2) to the Armed Forces or 
any mee or employee thereof acting in the performance of his 
duty.’ 

It is noted also that section 4 (5) does not extend the exemption to 
manufacturers of or bona fide dealers in switchblade knives in connec- 
tion with shipments to persons designated in section 4 (4). 

Subject to the foregoing, the Department of the Army on behalf of 
the Department of Defense has no objection to enactment of H. R. 
7258, 85th Congress, which is similar to H. R. 4013, 85th Congress, on 
which this Department submitted a similar report to your committee 
on April 12, 1957. 

The enactment of this proposal would result in no additional cost 
to the Department of Defense. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wivser M. Brucker, 
Secretary of the Army. 


Post OrriceE DeparTMENT, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., April 16, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrmMan: Reference is made to your request for a 
report on H. R. 7258, H. R. 9820, and H. R. 10618, similar bills to 
prohibit the introduction, or manufacture for introduction, into 
interstate commerce of switch-blade knives, and for other purposes. 

The attention of this Department has been directed to advertise- 
ments in newspapers and magazines with respect to knives, which, 
according to the advertisements may be ordered for transmission 
through the mails collect-on-delivery. Obviously, weapons advertised 
in this manner can be purchased by anyone. The so-called Army 
surplus stores, hardware and other stores, carry similar weapons. 
The question of how to prevent their reaching the wrong hands is 
more than a Federal problem and difficult of solution. Many States 
have laws prohibiting concealed carrying of knives with blades over 
designated lengths. 

Although the mailing of firearms is controlled by statute (18 U.S. C. 
1715), the mailing of hunting knives, switch-blade knives, and other 
similar weapons is not so controlled. Any one of the subject bills 
would do much to correct this situation. However, in order to 
eliminate controversy as to the procedure to be followed in the en- 
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forcement of this proposed law, it is believed that section 5 of the bill 
should be supplemented by the addition of the following paragraph: 

“The mailability of any such knife may be determined by the Post- 
master General by inspection thereof and upon the failure or refusal 
of the sender to explain satisfactorily to the Postmaster General, in 
writing, why the postal regulations prescribed in accordance with this 
act were not complied with.” 

This Department recommends enactment of the legislation con- 
tained in section 5 of the measures, amended as suggested. 

In advising this Department with respect to this report the Bureau 
of the Budget called attention to the fact that it had cleared the reports 
of the Departments of Commerce and Justice which objected to those 
portions of the subject bills which would prohibit the introduction of 
switchblade knives into interstate commerce. 

The Department of Justice has raised the question as to whether 
the amendment suggested by this Department would be broad enough 
to authorize the inspection of first-class mails without a search warrant. 
It is the opinion of this Department that the language would not 
authorize such inspection, nor was such procedure intended. 

Sincerely yours, 
Hersert B. Warpurron, 
Acting General Counsel. 


Tue Secretary of Commerce, 
Washington, D. C., April 21, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Repre Sé ntatives, Wash ington, J). & 

Dear Mr. CuatrmMan: This letter is in reply to your request dated 
January 9, 1958, for the views of this Department with respect to 
H. R. 9820, and your request of February 13, 1958, with respect to 
H. R. 10618, identical bills to prohibit the introduction, or manu- 
facture for introduction, into interstate commerce of switchblade 
knives, and for other purposes. 

These bills differ only slightly from H. R. 7528, which was introduced 
for the same general purposes during the Ist session of the 85th Con- 
gress. In the present bills the definition includes knives which open 
automatically “by operation of inertia, gravity, or both.” Also, the 
present bills prescribe penalties for the ms anufacture, sale, or processing 
of switchblade knives, whereas the earlier bill dealt with manufacture, 
sale, or possession. 

The general intent of these legislative proposals appears to be to 
improve crime prevention by control of the use of the switchblade 
knife as a weapon of assault. This approach gives rise to certain 
objections. One is that, at best, it is an indirect approach which 
addresses itself to only one of many implements usable by an assailant. 
This casts doubt upon the resulting effectiveness in the reduction of 
crime in relation to its enforcement problems. Another objection 
is that it could lead to the elimination of the legitimate supply of 
switchblade knives in this country. This would ignore the legitimate 
needs and uses for these knives on the part of those who derive and 
augment their livelihood from “outdoor” pursuits, such as hunting, 
fishing, trapping, etc., as well as those of the country’s sportsmen, and 
many others. We feel that these objections are valid. 
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In thus expressing our views we do not wish to be construed as 
taking a light view regarding the widespread use of the switchblade 
knife as a dangerous and lethal weapon. In view of the apparent 
relation between the switchblade knife and juvenile delinquency, 
we would strongly support the enactment and vigorous enforcement 
of appropriate legislation prohibiting sale of switchblade knives to, 
and their possession by, juveniles, to the extent such sale and pos- 
session can be found to be subject to Federal jurisdiction. 

Not being convinced that H. R. 9820 and H. R. 10618 would yield 
desirable results outw eighing their undesirable ones, this Department 
recommends against enactment of these bills. 

We have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


Unirep States DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., March 14, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
—s of the Department of Justice relative to the identical bills 

. R. 9820 and H. R. 10618) to prohibit the introduction, or manu- 
eae for introduction, into interstate commerce of switchblade 
knives, and for other purposes. 

Except as to section 5 and except for two other minor differences, 
these bills are identical with H. R. 2849 and H. R. gor on which the 
Department reported to the committee on April 12, 1957. The views 
expressed in that report, copies of which are as are equally 
applicable to the bills under consideration. 

As me section 5 of the instant bills, it is noted that section 1716 of 
title 18, United States Code, which it would amend, deals with the 
mails ability of articles intrinsically dangerous. Section 1715, on the 
other hand, deals with the mailability of firearms, items more analo- 
gous to switchblade knives in that both require the introduction of a 
wrongful element to make them dangerous. ‘Therefore, if the commit- 
tee is favorably disposed to recommend the amendment of title 18 
with respect to the mailability of switchblade knives, section 1715 
would seem to be the more appropriate section for such amendment. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
LAWRENCE E. WaAtsn, 
Deputy Attorney General. 
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Executive OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 15, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House 
of Repre sentatives, House Office Building, Washington, D:. C. 

My Dear Mr. Cuatrman: This will acknowledge your letters of 
January 9, 1958, and February 13, 1958, requesting the views of this 
Office with respect to H. R. 9820 and H. R. 10618, bills to prohibit 
the introduction, or manufacture for introduction, into interstate 
commerce of switchblade knives, and for other purposes. 

The Bureau has previously reported to ee ae on 
tion with H. R. 2849 and H. R. 4013 on April 1, 1957, and H. R. 
on June 13, 1957. On those occasions, we pointed out that re 
Departments of Commerce and Justice had raised serious questions as 
to whether the problem is not more properly a subject for the police 
powers of the various States. These questions appear to be equally 
applicable to those sections of the sub} ject bills controlling the intro- 
duction of switchblade knives in interstate commerce. 

With respect to section 5 of the bills which would make such knives 
nonmailable, the Postmaster General, in the reports which he is making 
to your committee, recommends enactment subject to certain pro- 
cedural amendments set forth in his report. 

While we have doubts as to the effectiveness of such limitation in 
controlling the wrongful use of switchblade knives, this Bureau would 
have no objection to the enactment of those provisions of the bills 
dealing with mailability of switchblade knives if amended as suggested 
by the Postmaster General. 

Sincerely yours, 
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DeEPARTMENT OF THE Army, 
Washington, D. C., April 18, 1958. 
Hon. OrEN eee, 
Chairman, Clon mitt fon Interstate a? d Fi re Lg Commerce, 
House - leepre sentati és, Wash ington, dD. C’. 

Dear Mr. CuHatrMANn: Reference is made to your request for the 
views of the Department of Defense with respect to H. R. 9820, 
85th Congress, a bill to prohibit the introduction, or manufacture for 
introduction, into interstate commerce of switchblade knives, and 
for other purposes. The Secretary of Defense has delegated to the 
Department of the Army the responsibility for expressing the views 
of the Department of Defense thereon. 

The purpose of the bill is generally as stated in its title. 

The Department of the Army, on behalf of the Department. of 
Defense, would interpose no objection to the above-mentioned bill 
provided it is amended to excempt Armed Forces operations from the 
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prohibitions contained therein. This could be accomplished by amend- 
ing section 4 (b) of the bill to read as follows: 

“(b) The manufacture, sale, transportation, distribution, possession 
or introduction into interstate commerce of switchblade knives— 

“(1) by the Armed Forces or any member or employee thereof 
ac ting in the performance of his duty; or 
«(9) pursuant to contract with the Armed Forces.’ 

It is also noted that there appears to be a technical error on page 2 
of the bill. In line 12 of that page, the word ‘‘processes” should be 
“possesses.”’ (See, in this connection, sec. 3 of H. R. 4013 and H. R. 
7258, 85th Cong., in which the word ‘‘possesses” is used.) 

Subject to the foregoing comments, the Department of the Army on 
behalf of the Department of Defense has no objection to enactment 
of H. R. 9820, which is similar to H. R. 4013 and H. R. 7258, 85th 
Congress, and on which this Department submitted similar reports to 
your committee on April 12, 1957, and July 16, 1957, respectively. 

The enactment of this proposal would result in no additional cost 
to the Department of Defense. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiiser M. Brucker, 
Secretary of the Army. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 18, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of Defense with respect to H. R. 10618, 
85th Congress, a bill to prohibit the introduction, or manufacture for 
introduction, into interstate commerce of switchblade knives, and 
for other purposes. ‘The Secretary of Defense has delegated to the 
Department of the Army the responsibility for expressing the views 
of the Department of Defense thereon. 

The purpose of the bill is generally as stated in its title. 

The Department of the Army, on behalf of the Department. of 
Defense, would interpose no objection to the above mentioned bill 
provided it is amended to exempt Armed Forces operations from the 
prohibitions contained therein. This could be accomplished by 
amending section 4 (b) of the bill to read as follows: 

“(b) The manufacture, sale, transportation, distribution, possession 
or introduction into interstate commerce of switchblade knives— 

“‘(1) by the Armed Forces or any member or employee thereof 
acting in the performance of his duty; or 
“(2) pursuant to contract with the Armed Forces.” 
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[t is also noted that there appears to be a technical error on page 2 
of the bill. In line 12 of that page, the word “‘processes’”’ should be 
‘“‘nossesses.”’ (See, in this connection, sec. 3 of H. R. 4013 and H. R. 
7258, 85th Cong., in which the word “possesses” is used.) 

Subje et to the foregoing comments, the Department of the Army on 
behalf of the Department of Defense has no objection to enactment of 
H. R. 10618, which is similar to H. R. 4013 and H. R. 7258, 85th 
Congress, and on which this Department submitted similar reports to 
your committee on April 12, 1957, and July 16, 1957, respectively. 

The enactment of this proposal would result in no additional cost 
to the Department of Defense. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report, 

Sincerely yours, 
Wivtser M. Brucker, 
Secretary of the Army. 


INTERSTATE CoMMERCE CommMIsSION, 
July 23, 1988. 
Hon. Warren G. MaGnuson, 
Chairman, Committee on Interstate and Fore 1qgn Commerce, 
United States Se nate, Washington, Bs. 


Dear CHarrMAN MaaGnuson: Your letter of July 21, 1958, ad- 
dressed to the Chairman of the Commission and requesting comments 
on an act, H. R. 12850, passed by the House of Representatives on 
June 26, 1958, to prohibit the introduction, or manufacture for intro- 
duction, into interstate commerce of switchblade knives, and for other 
purposes, has been referred to our Committee on Legislation. After 
consideration by that Committee, I am authorized to submit the 
following comments in its behalf: 

The broad objective of this proposed legislation, which would pro- 
hibit the interstate shipment and the use of the mails for the con- 
veyance of switchblade knives, and the manufacture, use, or sale of 
switchblade knives within Indian country or the spec ial maritime and 
territorial jurisdiction of the United States, is not related to the juris- 
diction or functions of the Interstate Commerce Commission, and for 
that reason we are not in a position to express an opinion with respec- 
to its merits. 

It is noted, however, that the measure properly provides that sec- 
tions 2 and 3 thereof shall not apply to ‘‘any common carrier or con- 
tract carrier, with respect to any switchblade knife shipped, trans- 
ported, or delivered for shipment in interstate commerce in the ordi- 
nary course of business;’’. 

Respectfully submitted. 

Howarp FRrzas, 
Chairman. 


Howarp FRpsas, 
ANTHONY ARPAIA, 
Ropert W. MInor, 
Committee on Legislation. 
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Crviz ArrRonAvtics Boarp, 
Washington, D. C. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Senator Maanuson: This is in reply to your letter of July 21, 
1958, asking the Board for a report on H. R. 12850, a bill to prohibit 
the introduction, or manufacture for introduction, into interstate 
commerce of switchblade knives, and for other purposes. In your 
letter you point out that there is pending before the committee a 
similar bill, S. 2558, on which the Board has submitted its report. 
You request that the Board submit its report on H. R. 12850 at the 
earliest possible date. 

As was stated in the Board’s report on S. 2558, the proposed legis- 
lation does not come within the jurisdiction of the Board. Ac- 
cordingly, the Board expresses no opinion on this matter and has no 
recommendation to make in regard to either 5. 2558 or H. R. 12850. 

Sincerely yours, 
James R. Durres, Chairman. 
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AMENDING THE COORDINATION ACT f 
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Mr. Magnuson, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany H. R. 13138] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H. R. 13138) to amend the act of March 10, 1934, 
to provide for more effective integration of a fish and wildlife con- 
servation program with Federal water-resource developments, and for 
other purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. ' 


PURPOSE OF THE BILL 


This amendment to the Coordination Act would grant authority to 
the agencies of Government engaged in construction to consult with 
the Fish*and Wildlife Service before and during the building of Federal 
water development projects. 

The Fish and Wildlife Service would make known to these construc- 
tion agencies, such as the Corps of Engineers and the Bureau of Re- 
clamation, the project necessary to protect fish and wildlife. Con- 
siderable study would be required in some cases, with suggested 
changes in construction plans to the great advantage to our wildlife 
resource. Under the bill suggestions regarding changes could be made 
previous to the commencement of construction. Such plans, or 
recommendations, whether accepted or rejected by the construction 
agency, would be submitted to the Congress at the time authorization 
legislation for the project was under consideration. 

The bill would amend the Watershed Protection and Flood Preven- 
tion Act which is administered by the Department of Agriculture. It 
is designed to provide for greater consideration of fish and wildlife 
conservation in the Federal water-resource development program. 
Enactment of the bill would not retard that program but should help 
significantly in permitting Federal water development to serve the 
interests of a much larger share of our population. 
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The Secretary of Agriculture would be required to notify the 
Department of the Interior on any construction plans which concern 
the conservation and development of wildlife resources. The Secre- 
tary of Agriculture would give full consideration to any plans sub- 
mitted to him by the Fish and Wildlife Service. 

The Congress recognized the need for greater emphasis on fish and 
wildlife conservation through the enactment of the Fish and Wildlife 
Act of August 8, 1956 (70 Stat. 1119). This act specifically pointed 
to the need to maintain and increase these resources through proper 
development and management. The Congress also directed the 
Secretary of the Interior to take such steps as may be required for 
the betterment of fish and wildlife resources, and to make such 
recommendations for additional legislation as deemed necessary. 

H. R. 13138 in the form reported by your committee is based on the 
recommendations of the Secretary of the Interior contained in a 
letter to the Committee dated April 1, 1958. That letter stated, in 
part: 


* * * we have discussed this proposed legislation with other 
interested departments, including particularly, the Depart- 
ment of Agriculture and the Department of the Army. The 
bill as transmitted herewith has their concurrence. 


The bill enjoys exceptionally enthusiastic and widespread support. 
Every one of the 48 State governors, or their authorized represen- 
tatives, had expressed general endorsement of an ea.lier version of 
this bill, according to the Secretary of the Interior. Every major 
national conservation organization supports it. The bill has the 
wholehearted endorsement of the commercial fishing industry. As 
noted above, the Secretary of the Interior sponsored the bill and 
states that the administration, including all of the other affected 
Federal departments, supports the bill. ‘The committee has received 
a very large number of written endorsements from all parts of the 
country. 

COSTS 


The Department of the Interior is of the opinion that the cost of 
this bill will be little above the amounts now being spent on studies 
of water development projects. 


GENERAL DISCUSSION 


The fish and wildlife resources of the Nation are tremendously 
important, not only to the physical and spiritual well-being of our 
people, but to our national economy as well. A survey made by 
an independent sampling organization in 1955 found that 1 out of 
every 3 of all the households in this Nation contains at least 1 person 
who hunts, fishes, or both. These people spent in that year some 
$3 billion in pursuit of their sports. One in every 5 persons, 12 
years of age or over—a total of 25 million in this age group—hunts 
or fishes, or both. In addition to the business these activities generate 
to provide profits and wages in the sporting goods, recreation and 
related industries, these 25 million people gained much in physical 
and spiritual health. 


YNOED stares 
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Not all of” (ht 4uefeational benefits from fish and wildlife accrue 
to those who hunt and fish. It has been estimated, for example, 
that 66 million people find recreation and release from tension in 
wildlife photography, bird watching, and other forms of nature study 
based on fish and wildlife resources. 

Commercial fisheries are of major importance to our Nation. This 
industry provides employment, both direct and indirect, for about 
half a million workers. The commercial fisheries industry supplies 
somewhat more than 5 billion pounds of fish to our markets each year, 
nearly 3 billion pounds of which are used for human food, providing 
proteins and vitamins of great value in the national diet. 

The remainder, as well as most of the waste from filleting, canning, 
and otherwise preparing food fish for market, is used in the produc- 
tion of supplements to animal feeds and as special-purpose materials 
in industry and the arts. 

Fishmeals, when incorporated in poultry diets, enable the farmer 
to bring his birds to market weight in a period of 8 weeks, resulting 
in a significant saving in feed and a significant improvement in 
poultry quality. Fish solubles, another product derived from the 
fish wastes, are an acknowledged superior source of vitamins, minerals, 
and unknown growth factors and are universally used in feeds pre- 
pared for use by the poultry and swine-raising industries. 

The commercial fish catch, when processed into human food and 
industrial products, is valued at well over a billion dollars annually at 
the retail level. 

Some of the more desirable and most valuable commercial fishes 
such as salmon, striped bass, menhaden, shrimp, and other shellfish, 
are affected by water-use projects. The anadromous fishes, which 
include the salmon, striped bass, and shad, must migrate to locations 
in streams to perform their spawning act. After the eggs have hatched, 
the resulting young fish must make their way downstream to the ocean 
to achieve their growth. This two-way migration is particularly 
vulnerable to interference by dams. In some instances, shellfish 
may also be affected by dams, as these dams may alter the salinity of 
the water in river estuaries. Finally, the nursery and feeding grounds 
of valuable crustaceans, such as shrimp, as well as the young of 
valuable marine fishes, may be affected by dredging, filling, and diking 
operations often carried out to improve navigation and provide new 
industrial or residential land. 

It is particularly important that adequate provision be made for fish 
and wildlife conservation in the water resource program, in view of 
the very great increases in demand for water in the Nation’s expanding 
population and economy. 

Since 1950, water demands for use by humans have increased by 
35 to 40 percent. This is roughly three times the increase in popula- 
tion, even though the population itself is increasing very rapidly. 
Fish and wildlife species, like other living things, need land and water. 
Adequate provision must be made for the conservation and preserva- 
tion of fish and wildlife in our water program if we are to continue to 
have them as part of our economy and way of life. H. R. 13138, as 
reported, is intended to provide more adequately for the conservation 
and preservation of fish and wildlife without unduly restricting 
needed development of our water resources to meet man’s various 
requirements. Despite the considerable accomplishments under the 
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1946 Coordination Act, the results have fallen far short of the results 
anticipated by the conservationists who sponsored the 1946 law. 
The limitations and deficiencies of that act will not permit the Fish 
and Wildlife Service and the State fish and game departments to 
accomplish the objectives of fish and wildlife conservation and river 
basin development that are clearly essential if we are to preserve our 
fish and wildlife resources on a scale demanded by the people of the 
Nation. 

Principally the 1946 act does not provide clear, general authority 
for the Federal agencies who construct water-resource projects to 
incorporate in project construction and operation plans the needed 
measures for fish and wildlife conservation. The act is mainly 
concerned with compensatory measures to mitigate the loss of or 
damage to fish and wildlife resources; it contains no clear authority 
to permit the planning of installations of appropriate means and 
measures to take advantage of opportunities provided by water 
projects for enhancement or improvement for fish and _ wildlife 
resources. 

Existing law is of questionable application to many authorized 
projects, a very serious shortcoming. The Corps of Engineers, for 
example, has a backlog of 650 active authorized projects with an 
estimated cost of about $6 billion on which construction has not yet 
started. Many of these cover vast areas, containing some of the 
most important fish and wildlife resources of the Nation. The Bureau 
of Reclamation has about 150 projects or units at an estimated cost 
of $3.7 billion in this category. Most of these projects have never 
been investigated from the standpoint of their effects on fish and 
wildlife resources. Many of them were authorized 15 or 20 years 
ago or more. It would make good sense to have the policies and 
procedures of the Coordination Act applicable to them in order that 
the wishes of the Congress in enacting the 1946 statute and the 
proposed amendments can be observed. 

The bill provides for the inclusion of fish and wildlife conservation 
features in these authorized projects so long as they are ‘‘compatible 
with the purposes for which the project was authorized.” It is 
understood that some benefits from authorized project purposes may 
have to be diminished in some slight degree in order to obtain benefits 
from fish and wildlife conservation measures adopted to compensate 
for losses to these resources or to enhance and develop fish and wildlife. 

The legislation would provide that conservation measures for the 
prevention of losses to fish and wildlife should be included ‘‘to the 
extent justifiable’ in authorized projects. It is the understanding of 
your committee, however, that these measures would not have to be 
justified under the usual benefit-cost type of analysis. They would 
not produce “benefits.”” These measures would be for reducing or 
compensating for losses. 

Similarly, it is the understanding of your committee that the 
“estimation of wildlife * * * losses’’ provided for in the bill would 
not require a dollar evaluation. 

Existing law has questionable application to projects of the Corps 
of Engineers for the dredging of bays and estuaries for navigation and 
filling purposes. More seriously, existing law has no application 
whatsoever to the dredging and filling of bays and estuaries by 
private interests or other non-Federal entities in navigable waters 
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under permit from the Corps of Engineers. This is a particularly 
serious deficiency from the standpoint of commercial fishing interests. 
The dredging of these bays and estuaries along the coastlines to aid 
navigation and also to provide land fills for real estate and similar 
developments, both by Federal agencies or other agencies under 
permit from the Corps of Engineers, has increased tremendously in 
the last 5 years. Obviously, dredging activity of this sort has a 
profound disturbing effect on aquatic life, including shrimp and other 
species of tr emendous significance to the commercial fishing industry. 
The bays, estuaries, and related marsh areas are highly important as 
spawning and nursery grounds for many commercial species of fish 
and shellfish. 

Also existing law contains no reference to the authority of the 
water-project construction agencies to acquire land around water-use 
projects for fish and wildlife conservation purposes. In very many 
cases, the availability of lands to the Fish and Wildlife Service or the 
State fish and game departments for these purposes is the key to 
adequate and satisfactory project measures to compensate for losses 
and to provide for the enhancement and improvement of fish and 
wildlife. ‘The conservation agencies are restricted and hampered by 
this lack of authority, partic ularly where the land acquisition necessary 
for flood control and other so-called primary purposes of projects 
results in little or no land being available for conservation purposes. 

The amendments proposed by this bill would remedy these deficien- 
cies and have several other important advantages. The amendments, 
would provide that wildlife conservation shall receive equal considera- 
tion with other features in the planning of Federal water resource 
development programs. This would have the effect of putting fish 
and wildlife on the basis of equality with flood control, irrigation, 
navigation, and hydroelectric power in our water resource programs, 
which is highly desirable and proper, and represents an objective long 
sought by conservationists of the Nation. 

The amendments would also provide the Department of the Interior 
with authority to accept lands and funds for fish and wildlife conser- 
vation purposes given by individuals and other non-Federal entities. 
They would grant authority for the withdrawal of public lands to 
yrovide areas for fishing purposes and access to areas to be utilized 
c the public for both hunting and fishing. (The present act con- 
tains authority for withdrawal of public lands to provide areas for 
hunting purposes.) Much public land has been withdrawn for 
hunting purposes and large areas have been made available to State 
fish and game departments for administration and management. 

Finally, the amendments to existing law would simplify procedures, 
for the assumption of management by the States of project lands 
found to be of particular value to the national migratory bird pro- 
gram. Under other existing law, the Department of the Interior has 
jurisdiction of this program, but frequently it is found to be in the 
public interest for the States to take over the management of certain 
lands particularly valuable for migratory birds. Today these lands 
must be assigned by the project construction agency first to the Fish 
and Wildlife Service, who in turn, assigns them to State fish and game 
departments. The bill would permit the assignment directly to the 
States, while safeguarding the Federal interest in migratory birds. 
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The legislation would be a permissive law so far as it concerns re- 
lationship between water project construction agencies and fish and 
wildlife conservation agencies. The latter would not be given any 
veto power over any part of the water resource development program. 

The legislation would establish in law the provisions of a memo- 
randum of understanding, dated May 12, 1955, entered into by the 
Fish and Wildlife Service and the Soil Conservation Service of the 
Department of Agriculture. It would provide for study of projects 
in the small watershed program by the Fish and Wildlife Service on a 
fully cooperative basis, leaving full control of the program with local 

oups, the Secretary of Agriculture, and the Congress, as at present. 

hese studies could be made to determine desirable means of en- 
hancing fish and wildlife resources in these small watershed projects 
as well as the mitigation of damages. 

Unquestionably, the bill, if enacted, would result in the Congress 
having better information on the effects of water projects on fish and 
wildlife resources while considering project-authorizing legislation. 
It will then, of course, be for the Congress to decide what conservation 
measures should be incorporated in any project. 

The Congress, moreover, would retain full control, through its 
consideration of project-authorizing legislation, and the review of 
supplemental reports, in the case of projects already authorized, of 
any costs incurred for fish and wildlife conservation purposes 


AGENCY COMMENT 


Departmental reports on S. 3725, the Senate version of H. R. 13138, 

follow: 
DEPARTMENT OF ea eae E, 
Washington, D. C., June & , 1958. 
Hon. Warren G. Macnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Senator Macnuson: This is in reply to your request of 
April 30, 1958, for the comments of this Department on S. 3725, a 
bill to amend the Coordination and Watershed Protection and Flood 
Prevention Acts, to promote the conservation of wildlife, fish, and 
game, and for other purposes. 

The bill would amend the Coordination Act administered by the 
Department of the Interior and the Watershed Protection and Flood 
Prevention Act administered by the Department of Agriculture to 
further promote the conser vation of wildlife, fish, and game resources. 

The provisions of the bil are identical, except for two added sub- 
sections, to the provisions of the text recommended by the Secretary 
of the Interior on April 1, 1958, to the Committee on Interstate and 
Foreign Commerce as a substitute for S. 2496 and concurred in by this 
Department in its report dated April 30, 1958, to that committee in 
which it also outlined its strong objections to S. 2496 as introduced. 
The 2 added subsections consist of a further proposed identical amend- 
ment to each of the 2 acts to be ameded by the bill which would require 
that any acquisition, withdrawal, administration, or transfer of water, 
water resources, or water rights necessary to carry out the prov isions 
of those acts shall be accomplished i in accordance with the water laws 
of the State or States in which such action is taken. This Department 
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feels that the proposed added subsection 12 (b) to the Watershed Pro- 
tection and Flood Prevention Act beginning on page 13, line 23 of the 
bill does not appear to be necessary in view of the existing provisions 
in section 4 (4) of that act, which provides that local organizations shall 
acquire or provide assurance that landowners or water uses have ac- 
quired needed water rights, pursuant to State law. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morse, Acting Secretary. 


FEDERAL PowEerR CoMmMISsION, 
Washington, June 26, 1958. 
S. 3725, 85th Congress, 2d session, to amend the Coordination and 
Watershed Protection * * * Act * * *, 


Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Mr. CuHarrMan: In response to your request of April 30, 
1958, there are enclosed copies of the report of the Federal Power 
Commission on the subject. bill. 

Sincerely yours, 
JEROME K. KuyKENDALL, 
Chairman. 
Enclosure No. 104472. 


FrprraAL Powrr Commission Report on S. 3725, 85tH ConGREss, 
A Burtt To AMEND THE COORDINATION AND WATERSHED PROTEC- 
TION AND FLoop PREVENTION Acts, To PROMOTE THE CONSER- 
VATION OF WILDLIFE, FisH, AND GAME, AND FOR OTHER PURPOSES 


The amendments to the Wildlife Resources Coordination and Water- 
shed Protection and Flood Prevention Acts (16 U. S. C. 661, 1001) 
proposed by this bill appear to be designed to secure more effective 
cooperation between State and Federal agencies and between Federal 
agencies themselves in planning for the preservation, improvement, 
and use of fish and wildlife resources in connection with water re- 
source projects to be constructed by or under authority of the United 
States or with Federal financial or technical assistance. The amend- 
ments would also place an affirmative responsibility upon Federal 
agencies, not only to prevent loss or damage to wild life resources as 
presently contemplated by the Coordination Act, but to integrate 
wildlife conservation programs for the enhancement of wildlife with 
other water resource development programs whether carried out by 
Federal or non-Federal agencies. 

There is much to be gained by an affirmative approach to wildlife 
protection and preservation. In the issuance of licenses under the 
Federal Power Act for water-power development by non-Federal 
agencies, the Federal Power Commission regards the Wildlife Re- 
sources Coordination Act as calling not only for protection but also 
for the enhancement of fish and wildlife resources whenever such en- 
hancement can be reasonably achieved. It appears, therefore, that 








Ss AMENDING THE COORDINATION ACT 


the amendments carried by the bill would merely apply the same 
principle to Federal programs as is now applied to non-Federal de- 
velopments under the Federal Power Act. 

In this connection subsection 1 (c) of the bill would authorize the 
Secretary of the Interior ‘‘to accept donations of land and contribu- 
tions of funds in furtherance of the purposes of this act.’”’ In issuing 
licenses the Commission has required in appropriate cases that licen- 
sees make funds available to the Secretary to conduct studies to 
determine measures and facilities required to conserve and enhance 
fish and wildlife resources. In addition, the Commission has required 
licensees to acquire or provide funds for acquiring lands for wildlife 
management programs. If any doubt exists as to the authority of 
the Secretary of the Interior to accept such donations and contribu- 
tions, it appears desirable to expressly grant such authority as pro- 
posed by the bill. 

We understand that the Secretary of the Interior in his report on 
this bill urges that Congress consider separately from this bill the 
matter of compliance with State laws covered by the two subsections 
appearing on page 11, lines 7 through 11, and on page 13, line 23, 
through line 2 on page 14, because of their controversial nature.! 
The matter of compliance with State water laws is presently before 
the Congress in other bills directly dealing with that subject. While 
we do not construe these two subsections as superseding any of the 
licensing provisions of the Federal Power Act, we also believe that 
the question of compliance with State laws might better be considered 
separately from S. 3725. Consequently, we recommend that the 
two subsections be deleted from the bill. 

With the amendment recommended above the Commission is in 
favor of this bill. 

FEDERAL PowrER CoMMISSION, 
By Jerome K. Kuykenpaui, Chairman. 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, May 16, 1958 
Hon. Warren G. MaaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CuarrMan: Further reference is made to your letter 
dated April 30, 1958, acknowledged May 2, requesting our comments 
on 8. 3725, 85th Congress, 2d session. 

S. 3725 would amend the Coordination Act of 1934, as amended 
(16 U.S. C. 661-667), and the Watershed Protection and Flood Pre- 
vention Act, as amended (16 U.S. C. 1001-1007), to provide for the 
integration of fish and wildlife conservation programs with water- 
resource development projects in which a Federal interest exists. 

We find nothing in this bill which is objectionable from an account- 
ing and auditing viewpoint. However, we have no information, 
other than that contained in the remarks of the sponsor upon intro- 
duction of the bill, with respect to the necessity for, or advisability of, 
legislation of this nature. We therefore make no recommendation 
with respect to its enactment. 


1 These lines were deleted by amendments. 
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Your attention is invited to the reference to ‘‘section o”’ in line 17, 
page 11, which apparently should read “section 3 (b).” 
Sincerely yours, 
JosEPpH CAMPBELL, 
Comptroller General of the United States. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., July 9, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. Cuarrman: Your letter of April 30 requested the views 
of the General Services Administration on S. 3725, 85th Congress, a 
bill to amend the Coordination and Watershed Protection and Flood 
Prevention Acts, to promote the conservation of wildlife, fish, and 
game, and for other purposes. 

Inasmuch as the subject matter of this measure does not concern 
the operations and functions of GSA, we do not believe an expression 
of our views would be appropriate. 

Knactment of this measure will not affect the budgetary require- 
ments of GSA. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 11, 1988. 
Hon. WarREN G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Senator Maanuson: We invite your attention to S. 3725, a 
bill to amend the Coordination and Watershed Protection and Flood 
Prevention Acts, to promote the conservation of wildlife, fish, and 
game, and for other purposes. In this connection, we refer also to 
S. 2496, a bill to amend the act entitled ““AN ACT To promote the 
conservation of wildlife, fish, and game, and for other purposes,”’ 
approved March 10, 1934, as amended, known as the Coordination 
Act. On April 1, we transmitted to you our report on S. 2496. Our 
report was accompanied by suggested revisions of that bill. 

S. 3725, which has been introduced following our report on S. 2496, 
contains the suggested amendments that we transmitted to you with 
our report. However, it includes also two new subsections, on page 11, 
lines 7 through 11, and on page 13, line 23 through line 2, page 14, 
dealing with the matter of compliance with State water laws along the 
lines of S. 863, 85th Congress. This Department in the past has 
recommended the enactment of legislation similar to S. 863, and we so 
reported to the chairman, Committee on Interior and Insular Affairs, 
United States Senate, by our letter of March 20, 1956, on S. 863 of the 
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84th Congress. We recognize, however, that there is considerable 
difference of opinion concerning such legislation. We recommend, 
therefore, that the controversy over S. 863 and similar bills not be 
injected into the consideration of the proposed legislation to amend 
the Fish and Wildlife Coordination Act. Accordingly, we urge that 
the Congress consider S. 863 separately. If enacted, that legislation 
would, of course, have the general application that its terms prescribe. 

For the foregoing reasons, we recommend that S. 3725 be enacted 
in the form transmitted with our report on S. 2496. We recommend 
that S. 3725 be amended as follows: 

(1) On page 11, strike out lines 7 through 11. 

(2) On page 13, beginning with line 23, strike out the text through 
line 2 on page 14. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Ross LEFFLER, 
Assistant Secretary of the Interior. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 29, 1958. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Inierstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CuHarrMANn: Reference is made to your request to the 
Secretary of Defense for the views of the Department of Defense with 
respect to S. 2496, 85th Congress, a bill to amend the act entitled 
“AN ACT To promote the conservation of wildlife, fish, and game, 
and for other purposes,” approved March 10, 1934, as amended, 
known as the Coordination Act.’’ The Secretary of Defense has 
assigned to the Department of the Army the responsibility for the 
preparation of a report. 

The Department of the Army has considered the above-mentioned 
bill, the purpose of which, stated generally, is to amend sections 1-3 
of the act of Congress approved March 10, 1934, as amended by the 
act approved August 14, 1946 (16 U.S. C. 661-663), pertaining to the 
conservation of wildlife. 

The primary interest of this Department in the proposed amend- 
ments pertains to the civil works water resource development program. 
The Department is in complete agreement with the objective of 
promoting effective coordination of wildlife conservation with re- 
source development programs and equal consideration of wildlife 
conservation in planning and carrying out such programs. All 
purposes must be conside red in any comprehensive and coordinated 
development if the maximum sustained benefits are to be obtained 
for each public dollar invested in the development of our natural 
resources. This will involve the active participation of all responsible 
State and Federal agencies in the planning, development and mainte- 
nance of water resources programs. Experience shows that each 
interest cannot be given everything it wants. There usually must be 
adjustments in balancing the degree to which the various purposes can 
be served considering the overall needs in the areas benefited. Full 
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consideration can be given to all conservation matters only with the 
active help of all responsible agencies concerned on a cooperative basis. 

There is a strong implication in the modifications proposed in 
S. 2496, however, that wildlife conservation shall be given more than 
equal treatment. The costs of means and measures to prevent loss of 
and damage to wildlife, and to provide for the development and 
improvement of wildlife, do not have to be justified by the results 
expected. The bill implies that provisions for wildlife shall be 
included irrespective of other project considerations. 

This Department is agreeable to the inclusion, in the project work 
to be performed and budgeted by it, of facilities and modifications for 
wildlife which are attached to or form an integral part of other project 
features. It is considered essential to the proper operation of the 
project that such facilities should be operated by the agency respon- 
sible for operation and maintenance of the project. However, it is 
considered that facilities and improvements which can be undertaken 
separately for wildlife conservation should be undertaken as a part of 
wildlife conservation programs by the agencies responsible for those 
programs. 

The bill, S. 2496, in its present form, is inconsistent as to cost 

sharing. It provides that for projects under reclamation law all costs 
allocated to conservation of wildlife, including those for prevention of 
loss or damage, shall be nonreimbursable. On the other hand, for 
other Federal projects costs of measures for prevention of loss would 
be joint or integral project costs chargeable to other project functions 
(such as hydro-power or flood control), and for costs allocated to 
improvement of the resource the bill would require a finding of the 
amount which should be reimbursed by non-Federal interests. It is 
believed to be essential that whatever cost sharing procedure the 
Congress adopts as a matter of policy for wildlife conservation be 
uniformly applicable to programs of all Federal agencies, 
S. 2496 would give broad authority for acquisition of lands for 
prevention of damage to wildlife resources and for improvement of such 
resources, in accordance with recommendations of the Fish and 
Wildlife Service and subject to approval by the Secretary of the 
Interior. No specific action by the Congress thereon would be 
required nor would affected States necessarily have an opportunity 
to comment on the appropriateness of such acquisition. It is considered 
essential to the accomplishment of such acquisition that before 
properties are acquired for this purpose, the extent of such acquisition 
be described as accurately as practicable and be set forth, along with 
other data necessary for project authorization, in a report submitted 
to the Congress, and that no such properties be acquired unless 
specifically authorized by the Congress, if specific authority for such 
acquisition is recommended by the construction agency. 

Modification of the basic legislation of this matter has been the 
subject of extensive coordination among the Departments of the In- 
terior, Army and Agriculture and the Bureau of the Budget as it 
relates to the various Federal programs that would be affected. As 
a result of these endeavors, the Department of the Interior has 
proposed certain modifications of the law on which substantial 
agreement has been reached among the agencies. A copy of those 
proposals is inclosed. If the amendments proposed in S. 2496 were 
modified to make the bill consistent with the inclosed proposals, the 
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Department of the Army would interpose no objection to its 
enactment. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 


Sincerely yours, 











WitBerR M. Brucker, 
Secretary of the Army. 











CHANGES IN EXISTING LAW 









In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are shown 
as follows (existing law proposed to be omitted is enclosed in brackets; 
new matter is printed in italic; existing law in which no change is 
proposed is shown in roman): 














Sections 1 THrovuGuH 4, [NcLusitve, or AN Act To PROMOTE THE 
CONSERVATION OF WiLpLIFE, Fiso, AND GAME, AND FOR OTHER 
PURPOSES 













(48 Stat. 401: 16 U.S. C., sees. 661 to 664, inclusive) 












Be it enacted by the Senate and House of Representatives of the Unated 
States of America in Congress assembled, [That in order to promote 
effectual planning, development, maintenance, and coordination of 
wildlife conservation and rehabilitation in the United States, its 
Territories and possessions, the Secretary of the Interior, through the | 























Fish and Wildlife Service, is authorized (a) to provide assistance to, | 
and cooperate with, Federal, State, and public or private agencies 
and organizations in the development, protection, rearing, and stock- 1 
ing of all species of wildlife, resources thereof, and their habitat, in 


controlling losses of the same from disease or other causes, in mini- 
mizing damages from overabundant species, in providing public 
shooting areas, and in carrying out other measures necessary to 
effectuate the purposes of this Act; and (b) to make surveys and 
investigations of the wildlife of the public domain, including lands 
and waters or interests therein acquired or controlled by any agency \ 
of the United States. 

[Srec. 2. Whenever the waters of any stream or other body of water 
are authorized to be impounded, diverted, or otherwise controlled for 
any purpose whatever by any de _partment or agency of the United 
States, or by any public or private agency under Federal permit, 
such department or agency first shall consult with the Fish and 
Wildlife Service and the head of the agency exercising administration 
over the wildlife resources of the State wherein the impoundment, 
diversion, or other control facility is to be constructed with a view 
to preyenting loss of and damage to wildlife resources, and the reports 
and recommendations of the Secretary of the Interior and of the head 
of the agency exercising administration over the wildlife resources of 
the State, based on surveys and investigations conducted by the 
Fish and Wildlife Service and by the said head of the agency exercising 
administration over the wildlife resources of the State, for the purpose 
of determining the possible damage to wildlife resources and of the 
means and measures that should be adopted to prevent loss of and 
damage to wildlife resources, shall be made an integral part of any 


( 
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report submitted by any agency of the Federal Government responsible 
for engineering surveys and construction of such projects. 

[The cost of planning for and the construction or installation and 
maintenance of any such means and measures shall be included in 
and shall constitute an integral part of the costs of such projects: 
Provided, That, in the case of projects after August 14, 1946, author- 
ized to be constructed, operated, and maintained in accordance with 
the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, 
and Acts amendatory thereof or supplementary thereto), the Secre- 
tary of the Interior shall, in addition to allocations to be made under 
section 9 of the Reclamation Project Act of 1939 (53 Stat. 1187), 
make findings on the part of the estimated cost of the project which 
‘an properly be allocated to the preservation and propagation of fish 
and wildlife, and costs allocated pursuant to such findings shall not 
be reimbursable. In the case of construction by a Federal agency, 
that agency is authorized to transfer, out of appropriations or other 
funds made available for surveying, engineering, or construction to 
the Fish and Wildlife Service, such funds as may be necessary to con- 
duct the investigations required by this section to be made by it. 

[Sec. 3. Whenever the waters of any stream or other body of water 
are impounded, diverted, or otherwise controlled for any purpose what- 
ever by any department or agency of the United States, adequate pro- 
vision consistent with the primary purposes of such impoundment, 
diversion, or other control shall be made for the use thereof, together 
with any areas of land, or interest therein, acquired or administered 
in connection therewith, for the conservation, maintenance, and man- 
agement of wildlife, resources thereof, and its habitat thereon. In 
accordance with general plans, covering the use of such waters and 
other interests for these purposes, approved jointly by the head of 
the department or agency exercising primary administration thereof, 
the Secretary of the Interior, and the head of the agency exercising 
administration over the wildlife resources of the State wherein the 
waters and areas lie, such waters and other interests shall be made 
available without cost for administration (a) by such State agency, 
if the management thereof for the conservation of wildlife relates to 
other than migratory birds; (b) by the Secretary of the Interior, if 
the waters and other interests have particular value in carrying out 
the national migratory bird management program. 

[Sxec. 4. Such areas as are made available to the Secretary of the 
Interior for the purposes of this Act under sections 1 and 3, or by any 
other law, proclamation, or Executive order, shall be administered 
directly or under cooperative agreements entered into pursuant to the 
provisions of section 1 by the Secretary of the Interior under such 
rules and regulations for the conservation, maintenance, and manage- 
ment of wildlife, resources thereof, and its habitat thereon, as may be 
adopted by him in accordance with general plans approved jointly 
by the Secretary of the Interior and the head of the department or 
agency exercising primary administration of such areas: Provided, 
That such rules and regulations shall not be inconsistent with the laws 
for the protection of fish and game of the States in which such area is 
situated. } 

For the purpose of recognizing the vital contribution of our wildlife 
resources to the Nation, the increasing public interest and significance 
thereof due to expansion of our national economy and other factors, and 
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to provide that wildlife conservation shall receive equal consideration and 
be coordinated with other features of water-resource development programs 
through the effectual and harmonious planning, development, mainte- 
nance, and coordination of wildlife conservation and rehabilitation for 
the purposes of this Act vn the United States, its Territories and posses- 
sions, the Secretary of the Interior is authorized (1) to provide assistance 
to, and cooperate uith, Federal, State, and public or private agencies 
and organizations in the development, protection, rearing, and stocking 
of all species of wildlife, resources thereof, and their habitat, in con- 
trolling losses of the same from disease or other causes, in minimizing 
damages from overabundant species, in providing public shooting and 
fishing areas, including easements across public lands for access thereto, 
and in carrying out other measures necessary to effectuate the purposes 
of this Act; (2) to make surveys and investigations of the wildlife of the 
public domain, including lands and waters or interests therein acquired 
or controlled by any agency of the United States; and (3) to accept dona- 
tions of land and contributions of funds in furtherance of the purposes 
of this Act. 

Sec. 2. (a) Except as here after stated in subsection (h) of this section, 
Ww fae the waters of any stream or other body of water are proposed or 
authorized to be impounded, diverted, the channel deepened, or the stream 
or other body of water otherwise controlled or modified for any purpose 
whatever, including navigation and drainage, by any de partme nt or agency 
of the United States, or by any public or private agency under Federal per- 
mit or license, such department or agency first shall consult with the ; nited 
States Fish and Wildlife Service, Department of the Interior, and with 
the head of the agency exercising administration over the wildlife resources 
of the particular State wherein the impoundment, diversion. or other 
control facility is to be constructed, with a view to the conservation of 
wildlife resources by preventing loss of and damage to such resources as 
well as providing for the development and improvement thereof in connec- 
tion with such water-resource development. 

(b) In furtherance of such purposes, the reports and recommendations 
oj f the Secretary of the Interior on the wildlife aspects of such pro jects, and 
any report of the head of the State agency exercising admin laralon over 
the wildlife resources of the State, based on surve ys and inve stigations con- 
ducted by the United States Fish and Wildlife Service and such State 
agency for the purpose of determining the possibli damage to wildlife re- 
sources and for the purposes of determining means and measures that 
should he adopted a to Preve 7) t the loss of or damage to such Ww ldli fe resources, 
as well as to provi de concurrently for the developme nt and im pre vement 
of such resources, shall be made an integral part of any report pre pared or 
submitted by an y agency of the Federal Government responsible for engi- 
neering surveys and construction of such projects when such reports are 
presented to the Congress or to any agency or person having the authority 
or the power, by a dmin istrative action, Or oO therwise tt) to authori oe the 
construction of water-resource development projects or (2) to approve a 
report on the modi ification or supple mentation of plans for previous sly 
authorized projects, to which this Act applies. Recommendations of the 
Secretary of the Intervor shall be as specific as is practicable with respect 
to feature s recommended for wildla fe conservation and de velopme nt, lands 
to be utilized or acquired for such purposes, the results expected, and shall 
describe the damage to wildlife attributable to the project and the measures 
proposed for mitigating or compensating for these damages. The re- 
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porting officers in project reports of the Federal agencies shall give full con- 
sideration to the report and recommendations of the Secretary of the 
Interior and to any report of the State agency on the wildlife aspects of 
such projects, and the project plan shall include such justifiable means 
and measures for wildlife purposes as the reporting agency finds should 
be adopted to obtain maximum overall project benefits. 

(c) Federal agencies authorized to construct or operate water-control 
projects are hereby authorized to modify or add to the structures and 
operations of such projects, the construction of which has not been sub- 
stantially completed on the date of enactment of the Fish and Wildlife 
Coordination Act, and to acquire lands in accordance with section 3 of 
this Act, in order to accommodate the means and measures for such con- 
servation of wildlife resources as an integral part of such projects: Pro- 
vided, That for projects authorized by a specific Act of Congress before 
the date of enactment of the Fish and Wildlife Coordination Act (1) such 
modification or land acquisition shall be compatible with the purposes for 
which the project was authorized; (2) the cost of such modifications or 
land acquisition, as means and measures to prevent loss of and damage 
to wildlife resources to the extent justifiable, shall be an integral part. of 
the cost of such projects; and (8) the cost of such modificatiwns or land 
acquisition for the development or improvement of wildlife resources may 
be included to the extent justifiable, and an appropriate share of the cost 
of any project may be allocated for this purpose with a finding as to the 
part of such allocated cost, if any, to be reimbursed by non-Federal 
interests. 

(d) The cost of planning for and the construction or installation and 
maintenance of such means and measures adopted to carry out the con- 
servation purposes of this section shall constitute an integral part of the 
cost of such projects: Provided, That such cost attributable to the de- 
velopment and improvement of wildlife shall not extend beyond those 
necessary for (1) land acquisition, (2) modification of the project, and (8) 
modification of project operations; but shall not include the operation of 
wildlife facilities nor the construction of such facilities beyond those 
herein described: And provided further, That, in the case of projects 
authorized to be constructed, operated, and maintained in accordance 
with the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, 
and Acts amendatory thereof or supplementary thereto), the Secretary of 
the Interior, in addition to allocations made under section 9 of the Re- 
clamation Project Act of 1989 (53 Stat. 1187), shall make findings on 
the part of the estimated cost of tie project which can properly be allocated 
to means and measures to prevent loss of and damage to wildlife resources, 
which costs shall not be reimbursable, and an appropriate share of the 
project costs may be allocated to develoment and improvement of wildlife 
resources, with a finding as to the part of such allocated costs, if any, 
to be reimbursed by non-Federal fish and wildlife agencies or interests. 

(e) In the case of construction by a Federal agency, that agency is 
authorized to transfer to the United States Fish and Wildlife Service, out 
of appropriations or other funds made available for investigations, 
engineering, or construction, such funds as may be necessary to conduct 
all or part of the investigations required to carry out the purposes of this 
section. 

(f) In addition to other requirements, there shall be included in any 
report submitted to Congress supporting a recommendation for authoriza- 
tion of any new project for the control or use of water as described herein 


a 
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(including any new division of such project or new supplemental works 
on such project) an estimation of the wildlife benefits or losses to be 
derived therefrom including benefits to be derived from measures recom- 
mended gpm for the development and improvement of wildlife 
resources, the cost of providing wildlife benefits (including the cost of 
additional facilities to be installed or lands to be acquired specifically for 
that particular phase of wildlife conservation relating to the development 
and improvement of wildlife), the part of the cost of joint-use facilities 
allocated to wildlife, and the part of such costs, if any, to be reimbursed by 
non-Federal interests. 

(g) The provisions of this section shall be applicable with respect to 
any project for the control or use of water as prescribed herein, or any 
unit of such project authorized before or after the date of enactment of 
the Fish and WV aldlife Coordination Act for planning or construction, 
but shall not be applicable to any project or unit thereof authorized before 
the date of enactment of the Fish and Wildlife Coordination Act af the 
construction of the particular project or unit thereof has been substanti- 
ally completed. A project or unit thereof shall be considered to be sub- 
stantially completed when sixty percent or more of the estimated con- 
struction cost has been obligated for expenditure. 

(h) The provisions of this Act shall not be applicable to those projects 
for the impoundment of water where the maximum surface area of such 
impoundments is less than ten acres, nor to activities for or in connection 
with programs primarily for land management and use carried out by 
Federal agencies with respect to Federal lands under their jurisdiction. 

Sec. 3. (a) Subject to the exceptions prescribed in section 2 (h) of this 
Act, whenever the waters of any stream or other body of water are im- 
pounded, diverted, the channel deepened, or the stream or other body of 
water otherwise controlled or modified for any purpose whatever, including 
navigation and drainage, by any department or agency of the United 
States, adequate provision, consistent with the primary purposes of such 
impoundment, diversion, or other control, shall be made for the use thereof, 
together with any areas of land, water, or interests therein, acquired or 
administered by a Federal agency in connection therewith, for the con- 
servation, maintenance, and management of wildlife resources thereof, 
and its habitat thereon, including the development and improvement of 
such wildlife resources pursuant to the provisions of section 2 of this Act. 

(6) The use of such waters, land, or interests therein for wildli fe 
conservation purposes shall be in accordance with general plans ap} yroved 
jointly (7) by the head of the partic ular department or agency exercising 
primary adn imistration in each instance, (2) by the Secretary of the 
interior, and (8) by the head of the agency exercising the administration 
of the wildlife resources of the particular State wherein the waters and 
areas lie. Such waters and other interests shall be made available, 
without cost for administration, by such State agency, if the management 
of the properties relate to the conservation of wildlife other than migrator y 
birds, or by the Secretary of the Interior, for administration in such 
manner as he may deem advisable, where the particular properties have 
value in carrying out the national migratory bird management program: 
Provided, That nothing in this section shall be construed as affecting the 
authority of the Secretary of Agriculture to cooperate with the States or 
in oo ang lands available to the States with respect to the management 
of wildlife and wildli fe habitat on lands administered by him. 
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(c) When consistent with the purposes of this Act and the reports 
and findings of the Secretary of the Interwor prepared in accordance 
with section 2, land, waters, and interests therein may be acquired by 
Federal construction agencies for the wildlife conservation and develop- 
ment purposes of this Act in connection unth a project as reasonably 
needed to preserve and assure for the public benefit the wildlife potentials 
of the particular project area: Provided, That before properties are 
acquired for this purpose, the probable extent of such acquisition shall be 
set forth, along with other data necessary for project authorization, in a 
report submitted to the Ci ongress, or in the case of a project previously 
authorized, no such properties shall be acquired unless specifically 
authorized by Congress, if specific authority for such acquisition 1s 
recommended by the construction agency. 

(d) Properties acquired for the purposes of this section shall continue 
to be used for such purposes, and shall not become the subject of exchange 
or other transactions if such exchange or other transaction would defeat 
the initial purpose of their acquisition. 

(e) Federal lands acquired or withdrawn for Federal water-resource 
purposes and made available to the States or to the Secretary of the Interior 
for wildlife management purposes, shall be made available for such 
purposes in accordance with this Act, notwithstanding other provisions 
of law. 

(f) Any lands acquired pursuant to this section by any Federal agency 
within the exterior boundaries of a national forest shall, upon acquisition, 
be added to and become national forest lands, and shall be administered 
as a part of the forest within w hich they are situated, subject to all laws 
eens to lands acquired under the provisions of the Act of March 1, 

1911 (36 Stat. 961), wnless such lands are acquired to carry out the Na- 
tional Migratory Bird Management Program. 

Sec. 4. Such areas as are made available to the Secretary of the In- 
terior for the purposes of this Act, pursuant to sections 1 and 3 or pur- 
suant to any other authorization, shall be administered by him directly 
or in accordance uth cooperative agreements entered into pursuant to the 
provisions of the first section of this Act and in accordance with such rules 
and requlations for the conservation, maintenance, and management of 
wildlife, resources thereof, and its habitat thereon, as may be adopted by 
the Secretary in accordance with general plans approved jointly by the 
Secretary of the Interior and the head of the department or agency exer- 
cising primary administration of such areas: Provided, That such rules 
and regulations shall not be inconsistent with the laws for the protection 
of fish and game of the States in which such area is situated (16 U.S. C., 
sec. 664): Provided further, That lands having value to the National Mi- 
gratory Bird Management Program may, pursuant to general plans, be 
made available without cost directly to the State agency hav ing control over 
wildlife resources, if it is jointly determined by the Secretary of the In- 
terior and such State agency that this would-be in the public interest: And 
provided further, That the Secretary of the Interior shall have the right 
to assume the management and administration of such lands in behalf of 
the National Migratory Bird Management Program if the Secretary finds 
that the State agency has withdrawn from or otherwise relinquished such 
management and administration. 
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WATERSHED PROTECTION AND FLoop PREVENTION Act (PuBLIc Law 
566, 83p Cona.; 68 Strat, 666), Aas AMENDED BY THE ACT OF 
Avuaust 7, 1956 (Pusnic Law 1018, 84rH Cona.; 70 Strat. 1088) 
(16 U.S. C., Szcs. 1001-1007) 


AN ACT To authorize the Secretary of Agriculture to cooperate with States and 
local agencies in the planning and carrying out of works of improvement for 
soil conservation, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That erosion, floodwater, and 
sediment damages in the watersheds of the rivers and streams of the 
United States, causing loss of life and damage to property, constitute 
a menace to the national welfare; and that it is the sense of Congress 
that the Federal Government should cooperate with States and their 
political subdivisions, soil or water conservation districts, flood 
prevention or control districts, and other local public agencies for the 
purpose of preventing such damages and of furthering | the conserva- 
tion, development, utilization, and disposal of water and thereby of 
preserving and protecting the Nation’s land and water resources. 

Sec. 2. For the purposes of this Act, the following terms shall mean: 

The “‘Secretary’’—the Secretary of Agriculture of the United States. 

“Works of improvement’”’—any undertaking for— 

(1) flood prevention (including structural and land treatment 

measures) or 
(2) the conservation, development, utilization, and disposal 
of water 

in watershed or subwatershed areas not exceeding two hundred and 
fifty thousand acres and not including any single structure which 
provides more than five thousand acre-feet of floodwater detention 
capacity, and more than twenty-five thousand acre-feet of total 
capacity. No appropriation shall be made for any plan involving 
an estimated Federal contribution to construction costs in excess of 
$250,000, or which includes any structure which provides more than 
twenty-five hundred acre-feet of total capacity unless such plan has 
been approved by resolutions adopted by the appropriate committees 
of the Senate and House of Representatives: Provided, That in the 
case of any plan involving no single structure providing more than 
4,000 acre-feet of total capacity the appropriate committees shall be 
the Committee on Agriculture and Forestry of the Senate and the 
Committee on Agriculture of the House of Representatives and in the 
case of any plan involving any single structure of more than 4,000 
acre-feet of total capacity the appropriate committees shall be the 
Committee on Public Works of the Senate and the Committee on 
Public Works of the House of Representatives, respectively. / 
number of such subwatersheds when they are component parts of a 
larger watershed may be planned together when the local sponsoring 
organizations so desire. 

“Local organization’”’—any State, political subdivision thereof, soil 
or water conservation district, flood prevention or control district, or 
combinations thereof, or any other agency having authority under 
State law to carry out, maintain and operate the works of improve- 
ment. 

Sec. 3. In order to assist local organizations in preparing and 
carrying out plans for works of improvement, the Secretary is author- 
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ized, upon application of local organizations if such application has 

been submitted to, and not disapproved within forty-five days by, 

the State agency having supervisory responsibility over programs 
rovided for in this Act, or by the Governor if there is no State agency 
aving such responsibility — 

(1) to conduct such investigations and surveys as may be neces- 
sary to prepare plans for works of improvement; 

(2) to prepare plans and estimates required for adequate engi- 
neering evaluation; 

(3) to make allocations of costs to the various purposes to 
show the basis of such allocations and to determine whether bene- 
fits exceed costs; 

(4) to cooperate and enter into agreements with and to furnish 
financial and other assistance to local organizations: Provided, 
That, for the land treatment measures, the Federal assistance 
shall not exceed the rate of assistance for similar practices under 
existing national programs; 

(5) to obtain the cooperation and assistance of other Federal 
agencies in carrying out the purposes of this section. 

Sec. 4. The Secretary shall require as a condition to providing 
Federal assistance for the installation of works of improvement that 
local organizations shall— 

(1) acquire without cost to the Federal Government such land, 
easements, or rights-of-way as will be needed in connection with 
works of improvement installed with Federal assistance; 

(2) assume (A) such proportionate share, as is determined by 
the Secretary to be equitable in consideration of the direct 
identifiable benefits, of the costs of installing any works of im- 
provement, involving Federal assistance, which is applicable to 
the agricultural phases of the conservation, development, utiliza- 
tion, and disposal of water, and (B) all of the cost of installing 
any portion of such works applic able to other purposes except that 
any part of the construction cost (including engineering costs) 
applicable to flood prevention and features relating thereto shall 
be borne by the Federal Government and paid for by the Secretary 
out of funds appropriated for the purposes of this Act; 

(3) make arrangements satisfactory to the Secretary for de- 
fraying costs of operating and maintaining such works of improve- 
ment, in accordance with regulations presented by the Secretary 
of Agriculture; 

(4) acquire, or provide assurance that landowners or water 
users have acquired, such water rights, pursuant to State law, as 
may be needed in the installation and operation of the work of 
improvement; 

(5) obtain agreements to carry out recommended soil con- 
servation measures and proper farm plans from owners of not less 
than 50 per centum of the lands situated in the drainage area 
above each retention reservoir to be installed with Federal 
assistance; and 

(6) submit a plan of repayment satisfactory to the Secretary 
for any loan or advancement made under the provisions of 
section 8. 

Sec. 5. At such time as the Secretary and the interested local 
organization have agreed on a plan for works of improvement, and 
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the Secretary has determined that the benefits exceed the costs, and 
the local organization has met the requirements for participation in 
carrying out the works of improvement as set forth in section 4, the 
local organization with such assistance as it may request from the 
Secretary, which assistance the Secretary is hereby authorized to give, 
shall secure engineering and other services, including the design, 
preparation of contracts and specifications, awarding of contracts, and 
supervision of construction, in connection with such works of improve- 
ment, and in order to properly carry out such services in such projects 
as to such structures therein providing for municipal or industrial 
water supplies, the local organization shall, and in such projects not 
providing for municipal or industrial water supplies, the local organ- 
ization may, retain or employ a professional engineer or engineers 
satisfactory to the Secretary, and the Secretary shall reimburse the 
local organization for the cost it may incur for the services of such 
engineer or engineers as is properly chargeable to such works of im- 
provement, except that if the local organization decides not to retain 
or employ a professional engineer or if the Secretary determines that 
competent engineering services are not available he may contract for 
a competent engineer to provide such services or arrange for employees 
of the Federal Government to provide such services: Provided, That 
at the request of the local organization which retains or employs a 
professional engineer or engineers as aforesaid, the Secretary may 
advance such amounts as may be necessary to pay for such services, 
but such advances with respect to any works of improvement shall 
not exceed 5 per centum of the estimated total cost of such works: 
Provided further, That, except as to the installation of works of 
improvement on Federal lands, the Secretary shall not construct or 
enter into any contract for the construction of any structure unless 
there is no local organization authorized by State law to undertake 
such construction or to enter into such contract, and in no event 
after July 1, 1956: Provided, That in participating in the installation 
of such works of improvement the Secretary, as far as practicable 
and consistent with his responsibilities for administering the overall 
national agricultural program, shall utilize the authority conferred 
upon him by the provisions of this Act: Provided further, That when- 
ever the estimated Federal contribution to the construction cost of 
works of improvement in any watershed or subwatershed area shall 
exceed $250,000 or the works of improvement include any structure 
having a total capacity in excess of twenty-five hundred acre-feet, the 
Secretary shall transmit a copy of the plan and the justification 
therefor to the Congress through the President: Provided further, 
That any such plan involving an estimated Federal contribution to 
construction costs in excess of $250,000 or containing any structure 
having a total capacity in excess of twenty-five hundred acre-feet 
(a) which includes reclamation or irrigation works or which affects 
public or other lands or wildlife under the jurisdiction of the Secretary 
of the Interior, or (b) which includes Federal assistance for floodwater 
detention structures, shall be submitted to the Secretary of the 
Interior or the Secretary of the Army, respectively, for his views and 
recommendations at least thirty days prior to transmission of the 
plan to the Congress through the President. The views and recom- 
mendations of the Secretary of the Interior, and the Secretary of the 
Army, if received by the Secretary of Agriculture prior to the expira- 


AMENDING THE COORDINATION ACT 21 


tion of the above thirty-day period, shall accompany the plan trans- 
mitted by the Secretary of Agriculture to the Congress through the 
President: Provided further, That, prior to any Federal participation 
in the works of improvement under this Act, the President shall issue 
such rules and regulations as he deems necessary or desirable to carry 
out the purposes of this Act, and to assure the coordination of the 
work authorized under this Act and related work of other agencies 
including the Department of the Interior and the Department of the 
Army. 

Sec. 6. The Secretary is authorized in cooperation with other 
Federal and with States and local agencies to make investigations and 
surveys of the watersheds of rivers and other waterways as a basis 
for the development of coordinated programs. In areas where the 
programs of the Secretary of Agriculture may affect public or other 
lands under the jurisdiction of the Secretary of the Interior, the Secre- 
tary of the Interior is authorized to cooperate with the Secretary of 
Agriculture in the planning and development of works or programs 
for such lands. 

Sec. 7. The provisions of the Act of June 22, 1936 (49 Stat. 1570), 
as amended and supplemented, conferring authority upon the Depart- 
ment of Agriculture under the direction of the Secretary of Agriculture 
to make preliminary examinations and surveys and to prosecute 
works of improvement for runoff and waterflow retardation and soil 
erosion prevention on the watersheds of rivers and other waterways 
are hereby repealed: Prowded, That (a) the authority of that De- 
partment of Agriculture, under the direction of the Secretary, to prose- 
cute the works of improvement for runoff and waterflow retardation 
and soil erosion prevention authorized to be carried out by the De- 
partment by the Act of December 22, 1944 (58 Stat. 887), as amended, 
and (b) the authority of the Secretary of Agriculture to undertake 
emergency measures for runoff retardation and soil erosion prevention 
authorized to be carried out by section 7 of the Act of June 28, 1938 
(52 Stat. 1215), as amended by section 216 of the Act of May 17, 
1950 (64 Stat. 163), shall not be affected by the provisions of this 
section. 

Sec. 8. The Secretary is authorized to make loans or advancements 
to local organizations to finance the local share of costs of carrying 
out works of improvement provided for in this Act. Such loans or 
advancements shall be made under contracts or agreements which 
will provide, under such terms and conditions as the Secretary deems 
appropriate, for the repayment thereof in not more than fifty years 
from the date when the principal benefits of the works of improve- 
ment first become available, with interest at the average rate, as 
determined by the Secretary of the Treasury, payable by the Treasury 
upon its marketable public obligations outstanding at the beginning 
of the fiscal year in which the loan or advancement is made, which are 
neither due nor callable for redemption for fifteen years from date of 
issue. With respect to any single plan for works of improvement, 
the amount of any such loan or advancement shall not exceed five 
million dollars. 

Sec. 9. The provisions of this Act shall be applicable to Hawaii, 
Alaska, Puerto Rico, and the Virgin Islands. 

Sec. 10. There are hereby authorized to be appropriated such sums 
as may be necessary to carry out the purposes of this Act, such sums 
to remain available until expended. 
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Sec. 11. This Act may be cited as the ‘‘Watershed Protection and 
Flood Prevention Act’’. 

Sze. 12. When the Secretary approves the furnishing of assistance to 
a local organization in preparing a plan for works of improvement as 
provided for in section 3: 

(1) The Secretary shall so notify the Secretary of the Interior in order 
that the latter, as he desires, may make surveys and investigations and 
prepare a report with recom mendations concerning the conservation and 
development of wildlife resources and participate, under arrangements 
satisfactory to the Secretary of Agriculture, in the preparation of a plan 
for works of improvement that is acceptable to the local organization and 
the Secretary of Agriculture. 

(2) Full consideration shall be given to the recommendations con- 
tained in any such report of the Secretary of the Interior as he may sub- 
mit to the Secretary of Agriculture prior to the time the local organiza- 
tion and the Secretary of Agriculture have agreed on a plan for works 
of improvement. The plan shall include such of the technically and 
economically feasible works of improvement for wildlife purposes rec- 
ommended in the report by the Secretary of the Interior as are acceptable 
to, and agreed to by, the local organization and the Secretary of Agricul- 
ture, and such report of the Secretary of the Interior shall, if requested 
by the Secretary of the Interior, accompany the plan for works of im- 
provement when it 1s submitted to the Se retary of Agriculture for approval 
or transmitted to the Congress through the President. 

(3) The cost of making surveys and investigations and of preparing 
reports concerning the conservation and development of wildlife resources 
shall be borne by the Secretary of the Interior out of funds appropriated 
to his Department. 
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AUTHORIZING CONSTRUCTION FOR DEPARTMENT OF 
DEFENSE AND THE MILITARY DEPARTMENTS 


Juty 28, 1958.—Ordered to be printed 


Mr. Srennis, from the Committee on Armed Services, submitted 
the following 


REPORT 
[To accompany H. R. 13015) 


The Committee on Armed Services, to whom was referred the bill 
(H. R. 13015) to authorize certain construction for the Department of 
Defense and the military departments, and for other purposes, having 
considered the same, report favorably thereon with an amendment 
and recommend that the bill, as amended, do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to provide the Department of Defense and 
the military departments with authorizations to construct facilities 
both in the United States and at certain overseas locations in the total 
amount of $2,599 ,562,000. 

The authorizations include: New authorizations in the amount of 
$1,644,641,000, additions to prior year authorizations totaling 
$64,455,000; authorizations to construct 30,000 title VIII family 
housing units with an estimated end cost to the Government of 
approximately $833,220,000;' and authorizations to construct Re- 
serve and National Guard facilities in the amount of $57,246,000. 


1 While such housing is not considered a budget item, nevertheless the units must be paid for and this bill 
cannot properly be evaluated unless the housing costs are also considered—for once approved and made 
part of law—they present a charge against the taxpayer, a charge that is legitimate as any outright authoriza- 
tion and appropriation (see section on military family housing later in this report 
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By title, the authorizations (excluding housing) are as follows: 
Title I (Army): 


New authorizations: 


Inside continental United States__...-...-.-.-------- $104, 325, 000 
Outside continental United States_......_..-__-__---_- 8, 732, 000 
Classified 2 z : 63, 906, 000 
Emergency construction. --___- 25, 000, 000 

Subtotal (new) : : 201, 963, 000 
Additions to prior authorizations - - - -- 30, 847, 000 

Army, grand total__-_- a 232, 810, 000 


Title II (Navy): 
New authorizations: 


Inside continental United States 216, 309, 000 
Outside continental United States ___ 16, 384, 000 
Classified : 66, 194, 000 
Emergency construction_ - 25, 000, 000 

Subtotal (new) 323, 887, 000 
Additions to prior authorizations 15, 825, 000 


Navy, grand total_-__-. - 339, 712, 000 


Title III (Air Force): 


New authorizations: 


Inside continental United States 541, 236, 000 
Outside continental United States - _- 123, 654, 000 
Classified_ 195, 500, 000 
Emergency construction ; 25, 000, 000 
Subtotal (new 885, 390, 000 
Additions to prior authorizations schoa 17, 783, 000 

Air Force, grand total_- : 903, 173, 000 

Title IV (Department of Defense): 

Advanced Research Projects Agency-_-...----..---------- 50, 000, 000 
BRIE UUTINN ec Locman mee eee ee 183, 401, 000 
Department of Defense, grand total__._._--- = 233, 401, 000 


Title V (general provisions): Housing (contingent liability) __.... 833, 220, 000 
Title VI (Reserve facilities) : 


Army: 





I TO I Seg ac eee 23, 298, 000 
Reserve.........- PAshearee ak Sn EK woe oe oe 5, 032, 000 
Total, Army_-.....- Nees A tart a arc PN eg 28, 330, 000 
Naval and Marine Reserves__........._-----~- ety Are 11, 886, 000 
Air Force: 
NI i ee eS 11, 976, 000 
ar i cc ka Es bd ac ania acl 5, 054, 000 
EARS PAGE GRD 0 i ae ne a cen Rana oe 17, 030, 000 
Subtotal, Reserves and National Guard____..___.__- 57, 246, 000 





Grand total, bill ._.. 2,599, 562, 000 
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Form oF CoMMITTEE ACTION 


The bill on which the committee has held its hearings is S. 3756. 
The companion bill as passed by the House is H. R. 13015. Subse- 
quent to the passage of H. R. 13015 by the House, certain additional 
amendments were approved by the Bureau of the Budget and re- 
quested by Department of Defense. These changes, together with 
those recommended by the committee, made it desirable to report a 
clean bill instead of adding the required number of amendments to 
the House-passed bill. 


CoMMITTEE REvIEw PROCEDURE 


For the past 5 fiscal years the annual military construction authori- 
zation program has averaged approximate ly $2 billion, annually. The 
actual authorizations approved by Congress for each year is shown 
below (these figures exclude title VIII family housing) : 


{In millions] 


| 














Fiscal | Fiscal Fiscal Fiscal | Fiscal | Fiscal Total 
| year 1953 | year 1954 | year 1955 | year 1956 | year 1957 | year 1958 
Army... | $250 | $134 $314 $546 $334 $293 | $1,871 
Navy ; | 228 87 224 576 451 338 | 1, 904 
Air Force..-. ae 1,514 | 189 982} 1,393 1,530} 1, 152 | 6, 760 
Total_..- ...--| 1,992 410| 1,520 2, 515 2,315 | 1,783 | 10, 535 











A more detailed summation follows: 


Summary of military construction program ! 


{In millions] 














| | | 
Fiscal Fiscal | Fiscal | Fiscal Fiscal Fiscal 
| year 1953 | year 1954 | year 1955 | year 1956 | year 1957 | year 1958 

Army annual authorization 2 $250 | $134 | $314 $546 $334 $293 
army annual appropriation 586 0 | 0 | 485 | 202 310 
Army annual obligation wat 351 343 387 | 450 | 351 3 63 
Army annual expenditure-._. ; 513 | 361 345 | 383 | 413 | 3224 

Army unobligated balance at end of fiscal | 
year... , 994 651 264 | 300 161 34419 
Navy annual authorization 2 228 87 224 | 576 | 451 338 
Navy annual appropriation 363 | 0 98 | 443 | 400 | 265 
Navy annual obligation... 403 | 204 | 217 | 418 | 408 388 
Navy annual expenditure 470 | 352 220 | 246 | 354 230 

Navy unobligated balance at end of fiscal | 
year... 476 | 272 154 178 | 178 34390 
Air Force annual authorization 2 1, 514 | 189 982 »a93 1, 530 1, 152 
Air Force annual appropriation 1, 200 241 | 630 | 994 1, 198 1, 420 
Air Force annual obligation_. 1, 200 803 1,373 | 1,127 | 1, 182 3 164 
Air Force an nual expe nditure 999 917 1,016 1,313 1, 083 3 606 

Air Force unobligated balance at end of j | | 
fiscal year_..-- 1,770] 1,207 473 | 342 367 | 341,628 

| | 


1 Excluding Reserve Forces, except for Air Force appropriations, obligations and expenditures, 
2 Including recissions and amendments by later public laws. 

3 As of Jan. 31, 1958. 

4 Adjusted to include anticipated reimbursements. 


Source: Prepared by OASD (Properties and Installations, Mar. 12, 1958). 








4 MILITARY CONSTRUCTION AUTHORIZATION 


If the amount of $1,709,173,000 (excluding title VIII family hous- 
ing) contained in this fiscal year 1959 bill is added, the 6-year total will 
be $12,244,173,000. If the estimated cost to the Government of all 
title VIII housing including those authorized in this bill, totaling ap- 
proximately $3,400,000,000, are added, the grant total for fiscal year 
1953 through fiscal year 1959 will be approximately $15,644,173,000. 

While $15 billion is a very large sum, it does not represent a com- 
plete picture. The above tabulation viewed simply as data presents 
accurately enough the dry, unimaginative construction costs. Behind 
these figures, however, stand the major policy decisions upon which 
our country’s defenses rest; and when the personnel, maintenance and 
operation, and equipment costs are added, the order of magnitude of 
our Nation’s defensive effort begins to appear in true perspective. 

In 1954 the Spanish bases started. In 1956, the first ICBM base 
was approved by Congress. Now the Spanish bases are nearly com- 
pleted. The chronology of the military construction program since 
1953 is also a history of the evolution—even revolution—that has 
taken place in the field of military science and tactics in this nuclear, 
jet, rocket, satellite age. 

This year in its review of the fiscal year 1959 construction bill, the 
committee placed greater emphasis on the major policy areas which 
create the forces that require the facilities. This does not mean that 
full consideration was not given to each specific line item contained in 
the several hundreds of pages of justification books. The unclassified 
published record of the hearings is available. It is indexed by major 
subject and installation. Where security considerations permit, full 
details are shown. However, based on past experience, it has become 
obvious to this committee that the very act of authorizing the estab- 
lishment of bases from which military operations may be conducted 

cannot be divorced from the broader field of policy. The committee 
has become well familiar with the routine and repetitive line items 
that go to make up the far greater majority of the 3,000 or 4,000 such 
items normally found in this type legislation. In addition, the com- 
mittee has been pleased to note that during the past years more than 
90 percent of all construction contracts have been let on competitive 
bid basis which means that if the principle of constructing a military 
facility to support a military ope ration: . requirement at a given loca- 
tion is agreed upon, the cost to the Government will normally be 
based on the lowest bid obtainable. 

With this in mind, the committee as stated before, emphasized this 
year the major and special policy areas involved rather than a detailed 
review of the line itemsonly. The committee wishes to emphasize again 
that past experience indicates that the committees of Congress can- 
not avoid making policy decisions when they consider and report this 
type of legislation. 

With regard to these major policy areas, prior to starting the hear- 
ings, the committee worked out a schedule with Department of De- 
fense and each service, indicating the subjects to be covered, typical 
were the ballistic missile programs, antisubmarine warfare require- 
ments, and continental air defense weapons systems. 
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CRITERIA 


As has been the practice in previous years, a standard criteria was 
established in light of which all services’ requests were compared. 
A general outline of this criteria is as follows: 

1. Line items to be considered firm requirements: 

(a) All operational aspects properly justified and for which 
the services plan to request fiscal year 1959 appropriations. 

(b) Replacement of inadequate or substandard facilities con- 
sidered essential to morale and well-being, including chapels, 
service clubs, and the like. 

(c) Community and recreational facilities and housing at iso- 
lated installations, or where local civilian community support 
does not exist within a reasonable distance or comparable cost. 

(d) Key service-school installations for which the services have 
a long peacetime need. 

(e) Deficiency authorizations pertaining to prior authorized 
projects resultant from cost-of living increases, from changes in 
military technology, and new operational concepts. 

(f) Family housing units where the Secretary of Defense has 
certified that the number of units to be constructed are consistent 
with the requirements of the long-range troop basis, and that 
the number to be constructed when added to existing assets, will 
not result in greater than 55 percent of requirements. 

2. Items considered feasible to delete or defer: 

(a2) Community-type items where adequate facilities already 
exist, suitable facilities are available, or local civilian community 
can provide similar support within a reasonable distance. 

(b) Replacement of existing adequate administration buildings, 
hospitals, warehouses, and headquarters building. 

(c) Replacement of temporary barracks and bachelor officers 
quarters where 70 percent of permanent requirement is met by 
permanent facilities already provided, or under construction. 

(d) Family housing where there exists adequate civilian com- 
munity support at a reasonable distance and at comparable cost; 
or sufficient prior authorization; or where construction of addi- 
tional units would provide more than 55 percent of the perma- 
nent maximum requirement. 

(e) All items not being funded. 

(f) All items of permanent construction at installations which 
services cannot certify as consistent with long range requirements 
wr troop basis. 

3. Items considered feasible to add: 

(a) Urgent operational facilities which the services had justi- 
fied in previous years but which were not included in the fiscal 
year 1959 program for purely fiscal purposes. 

(b) Operational and supporting facilities essential to meet the 

requirements of predicted operational dates of new weapons 
systems currently being developed and produced. 
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DEPARTMENT OF DEFENSE REVIEW PROCEDURE 


As in preceding years, the form of action within Department of 
Defense in reviewing the fiscal year 1959 military construction au- 
thorization bill prior to its submission to Congress, followed the 
established pattern and procedure which are now so familiar to this 
committee—a procedure which has considerably improved with each 
successive year. Each year the committee has complimented the 
Office, Secretary of Defense (Properties and Installations), and this 
year is no exception. Without the knowledge that each fiscal year 
construction bill is so reviewed and supervised, the committee’s job 
would be much more difficult. 

The development of an annual construction program has its genesis, 
at least one year preceding its presentation to ¢ /ongress in the form of 
proposed legislation. As of now, the fiscal year 1960 program is 
beginning to take concrete shape within the De partm nt of Defense. 
Each service reviews the requests submitted from the field and fol- 
lowing their approval at the Washington level, submits the services 
pac ‘kage to he Office, Sect ‘etary of Defense where the Assistant 
Secre tary of Defense (P rope rties and Installations) coordinates and 
combines each item into an overall defense package. Next, the 
unified program is forwarded to the Bureau of the Budget, thence back 
to the Department of Defense where the Bureau’s actions (normally 
reductions) are reexamined and either accepted or reclama submitted. 
Then it finally reaches Congress. 

Often this review is repeated several times before the construction 
program becomes propose d legislation. Last year, if the committee 
is correctly informed, approxims ately seven review cycles were com- 
pleted before finalization. This year is no exception because the bill 
was received once again much later in the session than had been 
anticipated. 

The committee cannot help but feel that the annual construction 
program should be submitted to Congress early in the session in order 
that it may receive the consideration it merits. 

Secretary of Defense McElroy, in responding along this line before 
the House Ap presen tions Committee, replied: 


I think what we have got to say in answer to the question 
is that we are not doing very well on that one and we had 
better get at it: that is not a good answer, but neverthe- 


The Assistant Secretary of Defense (Properties and Installations) 
Hon. Floyd S. Bryant, had the following to state regarding the revie Ww 
of the bill: 


I wish to assure the committee that each project in this 
bill was individually and specifically reviewed and screened, 
in order to assure that the facilities being requested were 
strictly limited only to those definitely required to properly 
support the missions assigned to our military forces. 

During the examination of this program in my office, and in 
the other offices of the Secretary of Defense, particular care 
was taken to verify that those projects selected for inclusion 
in this bill were needed to support long-term future objec- 
tives, military plans, and force levels. 
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We are well aware that heavy expenditures for new weap- 
ons will create a tremendous financial burden for the next 
several years. For this reason, the items requested in this 
bill have been strictly limited to those for which a com- 
pelling military necessity exists. Projects which were 
merely desirable, but not essential, have been eliminated. 
Moreover, those projects which were approved for inclusion 
in this bill were each scrutinized from the standpoint of 
size, cost, location, and proper designs. Uniform space and 
design criteria were applied throughout the three Depart- 
ments. 

Questionable projects were discussed in detail with the 
respective service representatives, and this year, as a result 
of our review and screening procedures, the programs sub- 
mitted by all of the Departments were reduced from their 
original total of $2,248 million, to an approved total of 
$1,694,160,000. Then, the Bureau of the Budget conducted 
a still further review, during which the program was further 
reduced to $1,684,361,000, which is the amount now before 
your committee. We feel that this is the minimum amount 
needed to satisfactorily support the missions assigned to our 
military forces. 


He had the following to say with regard to the objectives of the bill 
as presented to Congress. 


The construction projects comprising this bill total 
$1,684,361,000, of which $347,028,000 is for the Army; 
$301,062,000 for the Navy; $986,271,000 for the Air Force; 
and $50 million for the Department of Defense. All of the 
items for which construction authorization is requested are 
in support of our retaliatory and defensive forces, and the 
major porti ion is In support of new programs which are part 
of the scientific and technical advances that are rapidly being 
made in our weapons systems. For example, $545 million 
in this bill, or 32 percent, is directly in support of our missile 
programs, and their associated nuclear capability; approxi- 
mately $230 million, or 14 percent, is requested for expanded 
radar defense spain: $208 million, or 12 percent, is for 
improving the capabilities of the Strategic Air Command; 
and $178 million, or 11 percent, is for research and develop- 
ment, for antimissile missiles, and for the facilities covered 
by title [V which are required to support outer space projects. 
Substantial amounts are also included in support of sub- 
marine and antisubmarine activities, fighter aircraft pro- 
grams, and combat training. 

Status of military construction authorizations.—In order 
that the committee may review the status of all military 
construction authorization through fiscal years 1948 to date, 
the following summary is provided: 
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{In millions] 








Army | Navy | AirForce| Total 
Total authorizations fiscal year 1948 through | 
fiscal year 1958 $4, 401 $3, 734 $12, 168 $20, 303 
Less unfunded authorizations repealed and re- 
scinded through fiscal year 1957 -§29 324 1,119 2, 072 
Less estimated unfunded authorization to be —5l 7 —164 — 232 
repealed by sec. 506 of Public Law 85-241 
Less appropriations fiscal year 1948 through 
fiscal year 1958 3, 358 5, 012 9, 617 15, 987 
Less dollar equivalent of counterpart fund peseta 
utilized through fiscal year 1958 0 2¢ 3 —79 
Residual authorization to be available at 
ies fixie SRR 36 1, 93: 
Additional new authorization proposed by fiscal 
year 1959 bill +347 +301 986 +1, 634 
Increases in prior year’s authorization propo 
by fiscal year 1959 bill +14 16 1s +-48 
rotal of fiscal year 1958 lual and pro 
posed fiscal year 19 t it 724 f 2 3, 61 
Less unfun I te epea I 
sec. 507 of f year 1959 bill bs 7 787 1, 028 
L@SS pro] f ar 1959 approy 4 t 992 1, 093 
TA l p rn) 
2 f \ 1959 2 40) 
iti Av 
1Q5Y9 22% 8H4 


This tabulation illustrates that the amount of residual 
authorization available to the three military departments is 
being steadily reduced each fiscal vear. This means that 
each year the lowest priority projects are eliminated through 
the annual rescission of unfunded authorization, as provided 
under section 507 of this bill. Consequently, the balance of 
residual authorization left available consists of both urgently 
needed projects, and other projects for which the requirement 
has changed due to revisions in missions and weapons. The 
military departments are each using part of their annual 
construction appropriations to assure continued progress on 
the most urgent of these residual projects. The remainder of 
their annual appropriation is applied to essential new project 
authorizations [t is hecessary that a proper balance and 
control be maintained between these two segments of the 
program, so that construction can satisfactorily proceed on 
both residual and new authorization, at a rate which is in 
proper relationship to the funds the Defense Department 
can make available for military construction. In order to 
achieve this, the amount of new project authorization 
requested this vear has been closely limited. It is intended 
to fund and utilize all of this new authorization during fiscal 
year 1959. 

As indicated before, the committee compliments the personnel of 
the Office of the Assistant Secretary of Defense (Properties and 
Installations) as well as those of the three departments in their actions 
in formulating this year’s construction program. The proposed legis- 
lation as presented to the committee represents one of the best thought 
out programs received. It is quite apparent that standard procedures 
have been applied which in themselves make for better unification, 
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and that by far the greater percentage of the requests are on a 
reasonable and austere basis. They represent primarily operational 
and supporting items essential to the better functioning of the Defense 
Establishment 

If the bill as presented had not involved certain underlying policy 
matters, it would have been almost possible for the committee to 
recommend approval of the proposed bill with very few changes. 


AREAS OF COMMITTEE CONCERN 


As previously stated, the committee, while thoroughly reviewing 
the many line items, directed its primary attention to the major 
defense policy areas. As a result, some of the conclusions cause a 
definite impact on certain areas—which, had they been considered 
in the light ofj simple construction criteria alone, would have occa- 
sioned little or no concern. 

While the purely technical review procedures developed by Defense 
have improved in a most satisfac tory manner, there remains one area 
of transcending importance where adequate coordination (or even 
decisions) is apparently lacking. ‘This situation caused to be suspect 
some of the construction items in the bill which, if viewed unilaterally, 
would normally seem sound. 

The committee refers to the need for a coordinated and concurrent 
development of the construction program in the light of approved 
national policies and in support of approved and unified long-range 
military plans, force levels, and objectives required by the approved 

national policies—this in order to insure that 

(a) True operational requirements are given priority over 
marginal ones. 

(6) Locations selected for key strategic installations are con- 
sistent with operational needs, vulnerability studies, and not on 
purely fiscal ones. 

(c) Facilities for new weapons systems are constructed in time 
to meet the planned operational and deployment dates of these 
new weapons. 

(d) Decisions are made between duplicating weapons system 
prior to the request that duplicating facilities be constructed. 

(e) Additional facilities are not constructed for antiquated 
weapons systems or soon to be outdated ones (when proper 
coordination with long-range planning in light of new develop- 
ments would eliminate such). 

(f) Housing and other personnel facilities are constructed on 
the most economical basis, and in direct relation to the require- 
ments of known and approved long-range troop basis. 

(qg) Fiscal decisions alone are not allowed to determine military 
capabilities once the military program has been approved in 
light of approved national policy. 

(h) Facilities are constructed at overseas bases on an austere 
basis to meet operational requirements only, and in full con- 
sideration of the realities of the international political and 
diplomatic climate. 

(i) Continuous supervision by qualified personnel of military 
construction projects to insure adherence to the principles of 
competitive bid and minimum cost to the Government. 








10 MILITARY CONSTRUCTION AUTHORIZATION 


(7) Full consideration is given to the possible impact of the 
military construction program on our Nation’s economy both 
now and in the future. 


Finat Committre Action 


As a result of its deliberations, the bill as reported by the committee 
differs in major dollar areas from that originally presented, as indi- 
cated below. (The specific reasons and recommendations are covered 
in more detail in subsequent paragraphs. ) 





| | 
Authorizations Original | Committee | Difference 
| action | 
- | 
Active Forces: 
PONT cuksicne= . . $377, 875, 000 $232, 810, 000 —$145, 065, 000 
Navy.------- ~ 5 enced : | 316, 887, 000 339, 712, 000 | 4-22, 825, 000 
Air Force_.-.- eS = | 1,004, 054, 000 903, 173, 000 | — 100, 881, 000 
Office, Secretary of Defense- ion jalan 50, 000, 000 | 233,401,000 | +183, 401,000 
Teel... 35 eae | 1,748, 816, 000 1, 709, 096, 000 | —39. 720, 000 
Housing (title VIII): | 
Total (units) _. ee ‘a j | 50, 000 30, 000 4 
Total contingent liz abil fee ae 1, 388, 700, 000 | 833, 220, 000 | —555, 480, 000 
Reserve forces: | 
National Guard: 
Army... , | 0 23, 298. 000 | +23, 298, 000 
Air Force__-_--- ws vit ; | 11, 976, 000 | 11, 976, 000 | 0 
in i Sc aia 
ES ocaatt Sas 11, 976, 000 35, 274, 000 | 1-23, 298, 000 
Organized Reserves: | 
Army... Las : : | 0 | 5, 032, 000 | +-5, 032, 000 
Navy and Marines-.-.-.-.- < iin | 11, 886, 000 | 11, 886, 000 | 0 
Be bkdacesscunnens Kain sia : ES 5, 054, 000 | 5, 054, 000 0 
Total-- | 16, 940, 000 21, 972, 000 | +5, 032, 000 
Total Reserve. .-- 28, 916, 000 57, 246, 000 | +28, 330, 000 


Grand total... 3, 166, 432, 000 | 2, 599, 562, 000 — 566, 870, 000 
| 
Nothing in this report should be interpreted to mean that the com- 
mittee lacks faith in the Department of Defense or the three services, 
nor in any of the dedicated individuals who appeared before the 
committee. On the contrary, the committee is i of the Defense 
Establishment. It is felt, however, that as in all complex human 
endeavors, there is always room for scthecatandiaes This is a field 
which requires understanding and cooperation between all branches 
of government. The committee’s actions and recommendations, 
while quite critical of certain areas, are made with constructive intent 
only. 
Unirep Srares Minirary Poricy 


Predicated on a basic national policy of nonaggression supported 
by the belief that a sound economy is essential to the security of the 
free world, it can be stated that the military policy of the United 
States consists of four basic interrelated and mutually supporting 
concepts. The foregoing represents in the committee’s mind a gen- 
eral and broad résumé of the sum total of the various policies enunci- 
ated by senior Defense officials in statements before this committee 
over the past several years and focalized during hearings this year. 
It is quite obvious to the committee that all military personnel and 
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senior civilian officials with the Department of Defense do not agree 
amongst each other as to the relative importance of these four areas. 
In fact, each service seems to place its own unilateral measurement 
upon each one. Nevertheless, it is clear to the committee that these 
are the prime concepts upon which the various services are basing 
their requirements for forces. They are: 

(1) Warning (because the enemy can be expected to move 
first). 

(2) Retaliation (an offensive strike capability second to none 
in the event of an enemy attack). 

(3) Defense (either 100 percent or sufficient to deter attack 
and protect retaliation forces). 

(4) Limited war capability (that capability sufficient to handle 
“brush fires” or to move strategically in sufficient time and with 
adequate force to avoid the loss of vital strategic areas and if 
possible to prevent the outbreak of general war). 

This bill contains authorizations designed to meet certain con- 
struction requirements relative to the above. Obviously a single bill 
cannot satisfy all of these requirements. While certain specific 
details are classified, it is possible to discuss many of the salient ones. 


WARNING CONCEPT 


All witnesses appeared convinced that we must establish and main- 
tain the best possible warning system. Otherwise the adherence to a 
policy of nonaggression could prove fatal, especially in an era where 
reaction time is at a premium. The committee emphatically concurs 
in this concept. The warning systems must be attuned not only to 
the military requirements of threat from manned bombers, ballistic 
missiles and submarines, but also to international diplomatic and 
political threats. The basic military warning systems consist of: 
DEW line 

The distant early warning (DEW) line is designed to flash instant 
warning to a joint Canadian-United States combat operations center 
located at Colorado Springs, Colo. This headquarters is called the 
North American Air Defense Command (NORAD). It is designed 
to be effective against manned bombers and cruise type missiles, but 
it cannot presently cope with intercontinental ballistic missiles. It 
consists of a string of radar stations stretching from Point Barrow, 
Alaska in the west to Baffin Island in the east and then with eastward 
and westward extensions into the Atlantic and Pacific Oceans, 
respectively. 

Title III (Air Force) contains an authorization request in the 
amount of $25 million for the eastward extension. 

The program to establish a distant early warning (DEW) line 
resulted from the consideration of many studies, official and unofficial, 
of what was needed for the early detection of an air attack upon the 
United States. The specific recommendation that the United States 
establish a DEW line came from the Lincoln Summer Study Croup, 
which met in the summer of 1952 to discuss and study air celense 
problems. ‘This group, composed of scientists, engineers, and military 
personnel, recommended that a line be established across extreme 
northern Alaska and Canada to (1) make surprise attack most difficult; 
(2) improve active and passive defensive capabilities; (3) minimize 
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disruptive disorganization upon attack; and (4) make possible the 
concept of effective “defense in depth.” 

Following the summer study group recommendations, presentations 
on concepts were made to high level Government agencies. As a 
result, the Air Research and De velopme nt Command of the Air Force 
was given responsibility, in late 1952, for developing techniques. In 
this program, the Air Research and Development Command, with 
Western Electric Co. as a prime contractor, constructed and tested a 
prototype facility in the United States. 

In 1954, Western Electric Co. was given a prime contract to prepare 
an outline plan and systems engineering study for a warning system 
in the Arctic, and to proceed with the architectural work and plans 
for implementing the entire project. 1954 is considered as the date 
when the active portion of the project to implement DEW line began; 
the initial portion became operational in mid-1957. 

The Air Force has increased the scope of the original project to 
provide for eastern and western extensions of the now operational 
center portion. Land-based radars in Alaska and along the Aleutian 
Islands are being improved, installed, and integrated into the system 
to provide an extended capability. Also, in order that the North 
American portion may be tied into NATO early warning systems, the 
United States is extending the line to the east. The Air Force also 
has active plans to modernize it with newer equipment in order to 
keep it abreast of the increasing capabilities of modern aircraft. 

DEW line, coupled with associated airborne early warning aircraft 
and picket ships, should provide for prompt warning of an attack 
on the United States by air-breathing vehicles, such as the manned 
bomber and cruise type missiles such as the SNARK. 

While the DEW line in its present configuration will not provide 
early warning of an ICBM attack, this will not negate its usefulness for 
many years to come. The line will be a necessary part of our air 
defense system as long as a potential enemy has the capability of 
launching an attack by manned bombers and cruise type missiles. 
Present indications are that such a situation could exist many years 
into the future. Further, the DEW line is a valuable aid to naviga- 
tion our own and friendly aircraft in the areas covered; this can con- 
tinue indefinitely. 

The Air Force states that tests of the DEW line recently conducted 
prove it is performing within or better than design capability. It is 
hoped that it will never have to be used for its intended purpose; but if 
it is, it will be there. 

The AF states that the programed construction costs for DEW line 
through fiscal year 1959 are as follows: 

DEW line (main) hth, 3 $297, 900, 000 
DEW line (west) _- Z 40, 000, 000 
DEW line (east ee : 45, 000, 000 

The above figures, however, do not accurately portray all the totals 
involved. It has been estimated that the ultimate cost of DEW line 
will be in excess of $1 billion and that its annual operating cost will 
be around $200 million. 


Mid-c 'anada line 


DEW line is backed up by the mid-Canada line, a radar chain 
extending across Canada at the latitude of approxims itely 55°, north. 
It is essentially a radar fence consisting of gap-filler radars (un- 
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manned) that have the capability of warning of aircraft penetration. 
These stations cannot, however, determine direction or speed. 
PINE TREE line 

Extending roughly along the United States—Canadian border is 
the PINE TREE line, an integrated warning, tracking, and ground 
controlled electronic system which can direct interceptors to enemy 
aircraft traversing the area. 
Aircraft control and warning 

While DEW line is designed to provide the warning of penetration 
by enemy forces around the perimeter where it has been constructed, 
it is backed up and supported by aircraft control and warning stations 
located throughout the United States, Alaska, and (¢ ‘anada. A total 
of $125,239,000 is included in the bill for these stations. The largest 
increment of this warning and control program is for the first phase of 
the programed radar improvements. This package principally pro- 
vides facilities at primary radar sites in the United States for the 
installs ition of high powered systems and long-range radars to provide 

1 frequency diversity capability in the warning system. This is de- 
signed to improve identification capabilities as we Il as decrease enemy 
capabilities to effectively utilize electronic countermeasures against our 
radars. ‘The construction involved in this type of radar improvement 
consists primarily of the procurement and installation of enclosed 
radar towers and provision of large quantities of electric power for 
operation of the newer high powered radars. 

Several new installations are included within this category. They 
are as follows: 


| | 
Department | Name of installation | Location | Purpose 
: : ; Ds it 
Air Force_......| Sundance Air Force Station.....- | Sundance, Wyo ...| Aircraft control and 
| | | warning radar 
| station. 
Do-.. Union City Air Force Station- ...| Union City, Tenn-_---- Do. 
Do. | Hastings Air Force Station _. | Hastings, Nebr ential Do. 
Do Pickstown Air Force Station | Lake Andes, 8. Dak_-_-_| Do. 
Do...- Lompoc Air Force Station Lompoc, Calif Do. 
i P-81a....... ea | Dallas Center, Iowa...._| Gap filler radar site. 
Do P-34e. .-| Alpena, Mich Do. 
DGcce | P-66b_-_- i | Fibre, Mich... Do. 
DO sec P-66a- ; Grand Marais, Mich Do. 
PO seins ..| P-67b | Richlands Center, Mich Do. 
Do P-20c... Marblehead, Ohio-.-. Do. 
Do. P-31b | Brooks, Wis__-- Do. 
Do... P-31d ‘i Ae : Mones, Wis : Do, 


Ballistic missile detection system 

While this bill contains no new request for the construction of 
ballistic missile detection facilities, the fiscal year 1958 supplemental 
bill authorized $189 million for 3 sites. Inasmuch as ballistic missiles 
may have a trajectory as high as 400 to 700 miles, the radar stations 
to be established at these sites must have ranges of several thousand 
miles. It is estimated that stations planned, because of their require- 
ment for maximum power and other highly complicated electronic 
gear, would cost close to a billion dollars. 

All of these previously mentioned systems (DEW line, mid-Canada 
line, PINE TREE line, ballistic missile detection system) are to be 
closely integrated in the hope they will detect enemy aircraft and 
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missiles in sufficient time to permit our own offensive and defensive 
forces to go into action before an attack reaches home. 


RETALIATION CONCEPT 


Strategic Air Command 

Currently the Strategic Air Command in the Air Force is the 
principal element of our retaliatory forces. All construction costs 
pertaining to the Strategic Air Command cannot be readily identified 
in this bill because in many instances the Strategic Air Command 
would utilize bases other than its own such as Air Defense Command 
facilities. However, the total program in the bill directly attributed 
to the Strategic Air Command, is close to $200 million. Although 
operational missiles are entering into our weapons inventory and 
promise tremendous additions to our military capabilities, our main 
offensive punch is still contained in the manned bomber forces of the 
Strategic Air Command with its fleets of heavy jet bombers, the 
B-52’s, and medium jet bombers, the B-47’s. 

The Soviets possess the advantage of initiative and surprise. 
Therefore, the Air Force must be capable of maintaining its strategic 
offensive force in the highest possible state of readiness with the least 
possible vulnerability to attack, and from which it can react rapidly 
upon receipt of tactical warning. 

SAC’s capability to launch its strike force in the event of a surprise 
attack is dependent upon four basic factors: (1) Warning; (2) alert 
facilities; (3) dispersal; and (4) personnel. For each of these factors, 
the availability of sufficient and proper facilities is a vital element in 
the attainment of the required degree of capability. 

B-52 facilities and dispersal.—To reduce the vulner: ability and in- 
crease the response capability of gs heavy bomber force, the Air 
Force, in fiscal year 1957, initiated a program to disperse the pro- 
gramed 33 B—52 squadrons on the basis of a single squadron per base. 
At that time, 11 bases, which had been the homes for the 11 B-36 
wings, were available for adaption for use by the B-52’s. Each of 
these 11 bases has been adapted, with some necessary additional 
construction, to the requirements for 1 B—52 squadron plus associated 
tankers. 

The fiscal year 1957 construction program provided construc tion at 
11 additional existing Air Force bases, increasing the total B—52 bases 
programed to 22. In the basic fiscal year 1958 construction eae. 
5 more existing bases were expanded and adapted, making a total of 27 
B-52 bases. The fiscal year 1958 supplemental program, approved 
by the committee last winter contained the first increment of construc- 
tion to adapt an additional 6 existing bases which would provide the 
total 33 bases needed for B—52 squ: adron dispersal and their associated 
KC-135 jet refueling tanker aircraft. 

The fiscal year 1959 construction program contains approximately 
$66 million for additional facilities which will substantially complete 
current requirements for full dispersal of the 33 B-52 squadrons. 

It has also been the objective of the Air Force to disperse the medium 
bombers on the basis of a single wing per base. Under present plans, 
the medium bomber force will be located on 20 bases at the end of 
fiscal year 1961. Construction of one of the bases, Richard Bong 
Air Force Base, Wis., was initiated with funds provided last year. 
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This program contains $13.2 million to provide a second increment of 
construction. 

SAC tanker relocation.—In the fiscal year 1958 supplemental pro- 
gram, authorization and funds were provided for construction which 
would permit the relocation of KC-97 tanker refueling squadrons 
from southern bases in the United States to locations in northern 
areas from which they can operate without delay in support of strike 
missions by the B-47 medium bombers. Against a current require- 
ment to relocate 11 KC—97 squadrons, the fiscal year 1958 supple- 
mental program provided the first increment of facilities for 9 
squadrons on 8 existing bases. 

The fiscal year 1959 program contains approximately $33 million 
for additional short lead-time items for the first 9 squadrons and for 
the facilities needed to relocate a second squadron on one of the first 8 
bases, increasing to 10 the number of squadrons relocated out of the 
11-squadron requirement. 

Construction is also included in this authorization bill for relocation 
of the 11th Squadron at Brunswick, Maine. This will permit the Air 
Force to deploy a KC-97 squadron at an existing naval installation 
on a tenant basis, and in accordance with a joint-use agreement. 

Alert facilities.—The advent of an enemy ICBM thre at dictates the 
necessity for capability, after initial warning, of a 15-minute response 
by the SAC forces to insure their ability to survive and strike back. 
Under this objective, it is planned that one-third of the SAC forces 
will be maintained on continuous alert. The achievement of this 
capability requires construction of special facilities at the SAC bases. 

Construction of base facilities which directly contribute to such an 
alert capability was initiated in the fiscal year 1957 military construc- 
tion program. ‘This initial construction consisted only of the provision 
of a certain portion of the aircraft parking apron in an alert configura- 
tion on those bases expanded for the dispersal of the heavy bomber 
squadrons where an additional parking apron was needed. Following 
this principle, alert parking areas were provided at 7 heavy bomber 
bases by the fiscal year 1957 MCP and at 5 more heavy bomber bases 
by the fiscal year 1958 MCP. 

In addition to alert aircraft parking areas, ready crew and security 
facilities, and supporting utilities are needed for full alert capability. 
The fiscal year 1958 supplemental program authorized the first sizable 
construction increment for SAC alert, with $24.6 million provided for 
construction of the first ready crew and alert facilities as well as alert 
pavements at additional bases for both medium bombers and heavy 
bombers. 

The $80.9 million included in this request for alert facilities to- 
gether with certain alert facilities provided as part of the dispersal 
package, provides short lead-time items on certain bases where 
projects requiring longer times for construction were started in 
prior years’ construction programs. In addition, it provides the full 
alert construction requirement at bases where no long lead-time 
construction is necessary. This fiscal year 1959 alert package sub- 
stantially completes the construction needed for achievement of the 
15-minute response capability as currently planned, except for air- 
craft shelters in northern areas, for which the requirement has not 
been finally determined. 
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Other strategic facilities —The remaining $25.3 million under the 
strategic heading includes various operational and support facilities 
at overseas locations from which SAC units will operate or through 
which they will stage in wartime operations and at which they con- 
duct peacetime maneuvers and rotation training missions. In addi- 
tion, this package provides special ordnance storage facilities at SAC 
bomber bases in the United States. 

Comp!ste cost estimates for SAC to date were not available. It is 
estimated that approximately one-third of the Air Force budget for 
fiscal year 1958 and fiscal year 1959 is devoted to SAC. 


Ballistic missiles 

In the basic fiscal year 1958 and prior years’ programs, authori- 
zation was provided for research, test, and training facilities at various 
locations for both the intercontinental and intermediate range 
ballistic missiles and to develop the first operational site for the ATLAS 
ICBM at Cooke Air Force Base, Calif., and to initiate construction 
of a second operational site for the ATLAS ICBM at Warren Air 
Force Base, Wyo. 

The ATLAS program has been accelerated by means of the fiscal 
year 1958 supplemental construction authorization which Congress 
approved earlier in this session. That construction program acceler- 
ated the completion date for the first operational site at Cooke and 
the operational facilities for the first squadron at Warren Air Force 
Base. The authorization provided by the fiscal year 1958 supple- 
mental program also has been applied to the construction of facilities 
for additional ATLAS squadrons. 

It had been planned originally, under the fiscal year 1958 supple- 
mental, to construct additional facilities at Warren Air Force Base for 
ATLAS squadrons prior to proceeding with construction at additional 
sites. However, upon completion of the planning for these facilities, 
it was found that the construction activity which would be involved 
at Warren, was of such magnitude that it could not be efficiently or 
economically accomplished and that completion of operational facili- 
ties for these squadrons would be delayed. It was determined, there- 
fore, that to provide a greater number of operational ATLAS sites 
at earlier dates, it was necessary to initiate construction at additional 
sites. Under this plan, facilities are being provided simultaneously at 
Warren Air Force Base, Wyo.; Offutt Air Force Base, Nebr.; and 
Fairchild Air Force Base, Wash. 

The largest package in the strategic portion of this fiscal year 1959 
construction program provides $165.9 million for ballistic missiles. 
This amount includes authorization for construction of operational 
ATLAS facilities at one additional location, not yet firmly selected, 
and support facilities for both the previously programed and the new 
ATLAS site. It also includes authorization for the construction of 
hardened facilities for the TITAN ICBM. In addition, the fiscal 
year 1959 program provides for construction of operational facilities 
for the intermediate range ballistic missile at overseas locations and 
for test and training facilities for both the ICBM and the IRBM 
at Cooke AFB. 

Other strategic missiles —$29.6 million are included in the program 
for strategic missiles other than the ballistic type. This package 
contains facilities for the HOUNDDOG and the QUAIL air-to-surface 
missiles carried by the Strategic Air Command B-47 and B 
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bombers to provide them with greater penetration capability. The 
package also provides facilities in the United States for the GOOSE 
which is a surface-to-surface air-breathing missile with an intercon- 
tinental range. Facilities for the GOOSE missile also were authorized 
in fiscal year 1958. 
SNARK 

Also in the Strategic Air Command arsenal is the air-breathing 
intercontinental missile SNARK which is capable of carrying nuclear 
warheads against distant targets with great accuracy. ‘The first 
SNARK unit has already been activated and is in the process of being 
manned and equipped. The first SNARK missile base is being con- 
structed at Presque Island, Maine. No new funds were requested in 
this year’s bill for SNARK facilities. The committee strongly ques- 
tions this apparent diminishing of SNARK’s importance for the 
committee has become convinced that the addition of further SNARK 
squadrons to our arsenal is highly desirable. 


Navy contribution to retaliatory forces 


It might well be said that the entire fleet at sea constitutes a most 
important segment of this Nation’s strike capability. It is difficult 
to distinguish between categories of the Navy’s capabilities due to 
the extreme flexibility and mobility inherent in modern naval forces. 
ry ‘ially worth mentioning is the POLARIS missile being developed 
by the Navy which gives great promise of becoming one of the de- 
cisive weapons in the history of warfare. Certain funds are included 
in the bill for the construction of POLARIS facilities; the details are 
classified. It is the committee’s view, however, that the Department 
of Defense could well have requested additional authorizations for 
this weapon. It sincerely hopes that Department of Defense will 
provide the Navy with the lighest priority in the development of 
POLARIS and will remove any obstacles which might prevent the 
earliest possible deplovment of the POLARIS system in an opera- 
tional configuration. 

JUPITER 

While JUPITER is an Army-developed weapon, its operational 
assignment has been given to the Air Force. It has similar charac- 
teristics to the THOR. JUPITER’s success to date indicates that 
it apparently can be fully operational in the immediate future. The 
committee notes with interest and some concern, the duplication of 
effort between JUPITER and THOR. It can understand the need 
for some duplication in research and development. It cannot con- 
done duplication in operational deployments. The committee cer- 
tainly hopes the Secretary of Defense will, if this type of duplication 
is imminent, make a decision based on the relative merits of the two 
weapons and not on the understandable service pride in authorship. 


DEFENSE CONCEPT 


All weapons systems can rightly be cataloged in certain of their 
applications as supporting the concept of defense. In this report 
the committee directed itself only to those which pertain to the 
continental air defense field. 

Under the command of the North American Air Defense Command 
(NORAD), Colorado Springs, Colo., there are assigned approximately 
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200,000 Americans and Canadians along with nearly 2,000 aircraft 
and hundreds of antiaircraft weapons. Predicated upon the infor- 
mation flashed to NORAD by the warning system, the NORAD 
command control system depends upon the semiautomatic ground 
environment system (SAGE) and related facilities as a medium of 
controlling and coordinating its various weapons. 

SAGE 

' The SAGE (semiautomatic ground environment) system, under 
present plans, involves the construction of technical and support 
facilities for 36 SAGE centers (computers) for 29 SAGE sectors 
(locations). SAGE centers 1 through 26 have been constructed or 
initiated with authorizations provided in the fiscal year 1958 sup- 
plemental and prior construction programs. The fiscal year 1959 
authorization request includes $41.1 million for technical facilities for 
SAGE centers 27 through 31, support facilities for centers previously 
authorized, and communications facilities at various radar sites to 
tie their operation into the automatic features of the SAGE system. 
It is estimated that the SAGE system will eventually cost approxi- 
mately $1 billion and require approximately $400 million for its 
annual operation. 

Joint manual direction centers.—$16.9 million are included in the 
program to provide the Air Force portion of a joint Army-Air Force 
operated missile defense center system inside the United States. 
Present plans call for a number of centers in this system, also known 
as the Missile Master, with the Air Force being the host at some 
centers, and the Army being the host at the other centers. 

This authorization request will provide technical and support facili- 
ties at the Air Force locations and technical facilities only at the Army 
locations. 

Fighter interceptors 

There are approximately 70 squadrons of Air Force interceptors of 

25 planes each assigned to NORAD. These consist of the F—100 series 
sae with the old F-86 Sabrejet and the Lockheed F-94 Starfire 
being gradually phased out as newer planes are deployed. No specific 
overall cost estimation of the fighter-interceptor effort is available at 
the time of this printing. However, set out below are certain cost 
estimations from which some conclusions can be drawn. 

[In millions] 


i 


1 Sighte r-interce plor squadron 


INITIAL INVESTMENT ANNUAL COSTS 
Aircraft and spare parts______-_- $40.0 Pay and personnel___ stele, 5 ae 
MMII on Se eg ce sce .3 Equipment replacement___- a 
1 {ul} I 
2 ---.. 20.0 Supply-- eee eee 
i ee eee MO POE raat alow oe 5 
i a ee 73. 3 Total os “10 5 


The committee has been informed that in all likelihood. certain rs 
the fighter-interceptor squadrons will be phased out as BOMARC i 
deployed. 

BOMARC (IM-99) 


BOMARC is a surface-to-air long-range interceptor guided missile 
of supersonic speed designed to operate at high altitudes. It is pro- 
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duced by Boeing Aircraft Co. It launches vertically and cruises on 
twin ramjet engines at a speed faster than sound. It is guided by the 
latest available electronic systems. BOMARC has been successfully 
tested in a series of firings from Patrick Air Force Base, Fla., against 
high-flying drone aircraft over the ocean. The BOMARC’s range 
should enable it to destroy enemy planes at a far greater distance than 
any other missile assigned to NORAD. 

Ninety-two million dollars for the construction of BOMARC sites 
is included in the Air Force request (originally this amount was $122 
million but the Air Force revised its estimates). Construction of 
facilities for this missile was initiated in the fiscal year 1958 construc- 
tion program at four locations: McGuire Air Force Base, N. J.; 
Suffolk County Air Force Base, N. Y.; Otis Air Force Base, Mass.; 
and Dow Air Force Base, Maine. The fiscal year 1959 request will 
add facilities at 10 additional locations: Niagara Falls Municipal 
Airport, N. Y.; Ethan Allen Air Force Base, Vt.; Kinross Air Force 
Base, Mich.; Duluth Municipal Airport, Minn.; Langley Air Force 
3ase, Va.; Truax Field, Wis.; Paine Air Force Base, Wash.: Camp 
Adair Air Force Station, Oreg.; Travis Air Force Base, Calif.: and 
Cooke Air Force Base, Calif. 

The committee estimates that if the BOMARC system is developed 
as currently envisaged, it may cost as much as—if not more than— 
$6 billion. 

Army Air Defe nse Command 

The Army’s structure within the North American Air Defense 
Command is the second largest Army combat command in the world. 
It has been stated that approximately 7 to 10 percent of the entire 
Army effort is devoted to this activity. The basic weapons assigned 
or soon to be assigned to Army units are the NIKE family (AJAX, 
HERCULES, ZEUS, and HAWK). 

NIKE-AJAX 

Named after Nike, the Greek goddess of victory, the NIKE-AJAX 
is a supersonic surface-to-air missile designed to intercept and destroy 
enemy aircraft or air breathing missiles. It is the only fully opera- 
tional surface-to-air missile system in the free world today. It uses 
a command guidance system employing one radar to track the target 
and another to track the missile. A computer receives data from the 
radar and calculates the commands required to bring the NIKE into 
interce ptor course. 

Approximately 60 battalions of AJAX are now deployed around 
key industrial and highly populated strategic areas. AJAX is a 
missile about 20 feet long and 1 foot in diameter; uses a solid pro- 
pellant booster and a liquid sustaining motor. There are approxi- 
mately 100 officers and men in a NIKE battery. 

NIKE is being superseded and replaced in part by NIKE- 
HERCULES. 

NIKE-HERCULES 

This is a further improvement on the original AJAX. It is a simi- 
lar type missile and design is similar type proportions. Its range and 
other operational characteristics are considerably better than AJAX, 
however. It isa dart-shaped missile, 27 feet long, assisted by a 14%. 
foot-long booster. It uses solid svesliant throughout. It can carry 
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an atomic warhead. It is produced through the combined efforts of 
Army Ordnance Corps, Western Electric Co., the Bell Telephone 
Laboratories, and the Douglas Aircraft Co., together with essential 
subcontractors. 

If the NIKE (AJAX and HERCULES) systems are developed in 
accordance with certain existing plans, the committee estimates that 
the combined total cost will be in the neighborhood of $6 billion. 
HAWK 

This is a missile designed to reinforce the low altitude capability of 
our defense system. It is the only weapon capable of a low altitude 
defense currently being placed in inventory. HAWK is also a super- 
sonic surface-to-air guided missile with exceptionally high rate of fire 
and very short reaction time. It is designed not only to mect static 
situations but also deployment with tactical field forces. 

It uses solid propellant, is approximately 16 feet long and 14 inches 
in diameter. The Raytheon Manufacturing Co. of Massachusetts is 
the prime contractor with Northrup Aircraft of California as the major 
subcontractor. 

Missile Master 

Important to the control and operation of previously mentioned 
antiaircraft missiles is the Missile Master which is a combination of 
electronic computing equipment designed to coordinate large numbers 
of surface-to-air projectiles. By electronic me ans it converts target 
location to usable data and transmits rapidly changing information 
instantaneously to the v various controlling locations. 

As stated before, this year’s construction authorization bill originally 
contained in the Army title a little better than $137 million for facili- 
ties incident to the NIKE-AJAX and HERCULES, HAWK, and 
Missile Master. 

ZEUS 

The Army has been assigned the responsibility of developing the 
Antiballistic Missile Missile. When deve loped, it is contemplated 
that it will be deployed around key installations both military and 
civil. ZEUS is part of the NIKE family. 

This bill contains a request for authorizations in the amount of 
approximately $30 million. It is estimated that perhaps the ZEUS 
system will cost on the order of $4 to $5 billion when finally deployed 
and operational. 

As can be seen by the foregoing, the effort and resources the country 
is putting into continental defense systems is tremendous and a little 
bit frightening. If all systems are fully developed and deployed, it 
would not be illogical to assume we might well find certain installa- 
tions defended by fighter interceptors, BOMARC, NIKE-AJAX, 
NIKE-HERCULES, HAWK and NIKE -ZEUS, with their attendant 
SAGE and Missile Master controlling systems. 

The committee has become incre asingl) concerned over this 
potential duplication. While it compliments those who have de- 
veloped these systems, for their ingenuity and dedication, it does not 
believe that all are essential. The committee is especially concerned 
about the heavy a ployment of missiles requiring stockpiles of nuclear 
warheads immediately adjacent to heavy centers of population. It 
can understand the need to insure the protection of military bases 
where strike forces are stationed; it cannot understand the heavy 
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concentration in industrial and heavily populated centers with the 
attendant publicity implying that the deployment of these weapons at 
such locations constitutes no hazard and provides complete security 
from attack. 
Duplication of Air Defense Weapons Systems 

The committee is and has been for sometime, greatly concerned 
about the possible duplication of weapons systems and their attendant 
excessive costs and waste of effort. As can be seen by the preced- 
ing paragraphs, the weapons in existence and being developed for 
the defense of the continental United States are many and varied. 
Two years ago, in the fiscal year 1957 military construction authoriza- 
tion bill, the committee was presented with requests for authorizations 
pertaining to construction of facilities for NIKE-AJAX and TALOS 
ground-to-air missiles. The AJAX was to be used in connection with 
the Army’s point defense responsibilities, and the TALOS was part 
of the Air Force area defense mission. At that time, the committee 
in its report, stated: 


The committee concluded that both the Army and the 
Air Force are assigned overlapping roles and missions in the 
antiaircraft and continental air defense fields. While the 
Air Force views its mission as one of area defense, and the 
Army views its as perimeter or point defense, it is clear that 
a definite and urgent need exists for the Department of 
Defense to quickly and positively clarify the specific re- 
sponsibility of each service. The committee believes that 
unless concise responsibilities are assigned, duplication of 
weapons systems costing in the multibillion dollar range 
might result, and that such duplication would obviously be 
too costly as well as inexcusable from the military standpoint. 


The committee then denied the authorization for the establishment 
of TALOS sites and called upon the Secretary of Defense to make a 
determination. Subsequently in his memorandum of November 26, 
1956, the Secretary of Defense assigned TALOS to the Department of 
the Army. 

The committee took the action of denying the authorization for 
TALOS not because it believed that TALOS was an ineffective weapon; 
on the contrary, testimony indicated that it gave promise of being 
ideally suited for a role in the air defense system. The committee fe It 
then as it does now that Congress should not be called upon to make 
a determination between the relative merits of weapons systems each 
of which was strongly supported by its developers; that this was 
a responsibility that should be accepted by the Department of Defense. 

In May 1958, the chairman of the committee received the following 
letter from the Department of the Army with reference to the future 
production of TALOS: 


May 2, 1958. 
Hon. Ricwarp B. Russet, 
Chairman, Committee on Armed Services, 
United States Senate. 


Dear Mr. CuarrMan: In conformance with the Department of the 
Army’s policy to keep you and the members of your committee 
informed of Army affairs, it is desired to acquaint you with actions 
being taken concerning the land based TALOS missile. 
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Based on the review and decision of higher authority not to employ 
the land based TALOS system due to budgetary limitations, it became 
necessary for the Army to terminate the TALOS production contract 
with RCA yesterday, May 1, 1958. 

While this action results in termination of the manufacture of 
TALOS land based systems, the production of certain components, 
basically computers and tracking radars, will be continued for utiliza- 
tion in the research and development areas on other Army programs. 

Remaining in effect between RCA and the Army is the contract 
to complete evaluation of the TALOS land based system. This 
evaluation is being performed on the R&D model installed at White 
Sands Proving Ground. 

Sincerely, 
J. H. MicHax is, 
Major General, GS, 

Chief of Legislative Liaison. 
Even though qualified witnesses who appeared before the committee 
had stated that ‘“TALOS ranks with the best in Air Defense systems. 
This country needs all it can buy.’’, the decision has now been reached 
that TALOS is no longer required. Yet had the committee authorized 
the funds requested in the fiscal year 1957 military construction 
authorization bill, there can be no doubt that TALOS sites would now 
be established adjacent to NIKE-AJAX installations. 

Now a similar situation apparently exists with regard to NIKE-— 
HERCULES and BOMARC. The same arguments exist regarding 
point and area defense. A glance at the classified deployments pro- 
jected for these missiles indicates that in many, many instances it is 
planned to locate each in the same area for the purpose of defending 
the same installation. The committee has reviewed this subject most 
thoroughly—not only this session but also during the 2 preceding 
years. Each service has defended its own program with honest vigor 
and conviction—yet it is most obvious to the committee that the 
Army and the Air Force continue to have overlapping responsibilities 
in the air defense missile field—and that their respective programs 
duplicate each other. 

The committee does not intend to imply that complete defense 
measures should not be taken for certain specified areas; but defense 
of the “‘fortress”’ or fixed position type can be carried too far, especially 
if the costs incident to the defensive system in any manner reduces 
the capacity of the strike forces. In fact, such a policy could well 
be fatal militarily and equally if not more important, from the economic 
standpoint. 

In classified briefings, overlays shown of existing and planned de- 
fensive systems indicate the eventual deployment of at least four sys- 
tems superimposed upon each other and blanketing the entire conti- 
nent. While each system has its own special characteristics, these 
overlays clearly indicate arezs of overlap where one system might 
well perform the function of its neighbor. Each of these systems is 
estimated to cost in excess of $3 to $4 billion (some, as shown before, 
as high as $6 billion). Granted, these plans and proposed programs 
have not all received official OSD or JCS approval. Nevertheless, 
the committee’s experience is that such programs have a habit of being 
approved by default through the medium of piecemeal submission on 
an annual basis without regard to the accumulation of long-range 
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contingent liabilities. (In fact, the committee suspects that in some 
instances where the JCS cannot agree on duplicating systems, it 
slightly reduces each in scope and proceeds to develop both.) 

It is the committee’s firm and unanimous opinion that decisions 
must be made to eliminate duplication otherwise the annual cost of 
the defense budget will require increases beyond all reasonable 
proportions. 

Secretary of Defense Neil McElroy indicated his thoughts concern- 
ing future Defense budgets as shown in the following excerpts from 
the published record of his press conference held on “June 19, 1958, 
at Quantico, Va.: 


Mr. Norris (Washington Post). Could you indicate what 
size that budget is? There have been some reports that it 
would go up tremendously. 

Secretary McEuroy. Well, there has been no approval of 

the budget by the administration as a whole. 

Mr. Norris. I meant the future trend. 

Secretary McEtroy. Well, you mean how high it could 
ultimately 

Mr. Norris. There have been reports that it would go 
up to 60 or 70 billion within a decade if you continued with 

the size of forces and all the programs. 

Secretary McE.roy. I think that could well be. 

Mr. Norris. You think that could be? 

Secretary McEuroy. Yes, I do. 

Mr. Norris. Does that—does the study show that? 

Secretary McEuroy. No, we haven’t gone that far. In 
fact, I don’t think there is much use really in making a pro- 
jection for 10 years ahead with technological advances pro- 
ceeding as they do. That figure of 60 to 70 is in my opinion 
a pretty breezy figure, but I can tell you that it wouldn’t be 
difficult for that kind of addition to have to be required if 
we continue with the size forces we have. 


The committee feels that major policy decisions must be made 
immediately in order to establish how far the country should go in 
“ere fixed defenses. 

Last year, the committee stated: “The committee requests the 
Secretary “of Defense to take vigorous action to insure that only those 
systems are approved and maintained that fit in with the ‘overall 
strategic doctrine * * *.” The committee feels that it is again 
pertinent to quote from Henry Kissinger’s article in Foreign Affairs 
magazine of April 1957, entitled “Strategy and Organization” 


In the absence of a generally understood doctrine, all 
actions will of necessity prove haphazard; conflicting pro- 
posals will compete with each other without an effective 
basis for their resolution. Each problem, as it arises, will 
seem novel and energies will be absorbed in analyzing its 
nature rather than in seeking solutions. Our services will 
find it impossible to make a meaningful choice among the 
mass of the new weapons with which their research and 
development programs will soon overwhelm them. We will 
continute to cede the initiative to others and our course will 
become increasingly defensive. 
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Witnesses before the committee have indicated that if all the defense 
systems currently being contemplated by each service were to be 
established, the total cost would be close to $8 billion per year for 
the next 5 years and $5 billion annually thereafter. 

Secretary McElroy has stated, ‘The capital investment already 
made in this continental air defense system during the last 4% years 
exceeds $13 billion. The cost of operation is now almost $2 billion 
a year.”’ yanmianaa in the committee files indicates that Secretary 
McElroy’s figures may be on the low side. Nevertheless, they serve 
to show the order of magnitude. 


Defense versus offense 

It can be argued that “‘the country can never have enough defense”’ 
and that duplication of weapons systems is not really duplication, 
but provides necessary flexibility. The committee takes strong 
objection to this point of view. It is of the opinion that the best 
defense is still a strong offense. 

General Carl von Clausewitz, writing around 1812, lists in his 
Principles of War certain general principles for defense. Principle 
No. 6 states in part: 


The fundamental principle is never to remain completely 
passive, but to attack the enemy frontally and from the 
Hanks, even while he is attacking us. 


And again— 


The art of entrenchment * * * shall serve the defender 
not to defend himself more securely behind a rampart, but to 
attack the enemy more successfully. This idea should be 
applied to any passive defense. 


In his principle No. 7, Clausewitz states in the first sentence: 


This attack from a defensive position can take place the 
moment the enemy actually attacks, or while he is still on the 
march. 


The second paragraph of his principle No. 13 states: 


If you remember, * * *, the few defensive battles that 
have ever been won, you will find that the best of them have 
been conducted in the spirit of the principles voiced here. 
For it is the study of the history of war which has given us 
these principles. 


Too great a defensive psychology can only result in a ‘Maginot 
line” concept. Defensive operations, in the opinion of the committee, 
should not be hampered by the absence of initiative which the com- 
mittee believes is inherent in fixed positions. ‘The Maginot line proved 
this. In the committee’s opinion that a 100 percent defensive 
psychology is a will-o’-the-wisp which has led nations committed to it, 
to defeat or bankruptcy or general war.’”’ We must certainly provide 
adequate defense for our striking or retaliatory forces, but we must 
establish our true defense on mobility, dispersal, striking power, and 
more important, diplomatic and military policies designed to prevent 
war; such cannot be divorced from economic stability. 
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In writing in 1949, Dr. Vannevar Bush, in Modern Arms and Free 
Men, had this to say on defense in a period of atomic stalemate: 


If at that time we tried to make our situation utterly im- 
mune we should certainly lose the race, for to seek utter 
immunity would take all of our resources for that purpose 
alone, and even then complete immunity would probably not 
be attainable. It will take resolution and calm thinking to 
hew to the line if that time comes. It will take a highly 
effective system of national military planning, a far better 
one than we have now. 


He further states: 


The important points are, first, that we should never be- 
come so obsessed with a defense system as to invite disaster 
by relying upon it to the detriment of retaliatory striking 
power, and second, that such defensive measures as we take 
should be employed against specific, real threats and under- 
taken with proper timing. 


COMMITTEE ACTION 


In light of the foregoing, the committee has concluded we must 
place greater emphasis on our striking power and “limited war’’ capa- 
bilities. We must make decisions to eliminate duplication in defen- 
sive weapons systems, and the defensive weapons systems which we 
retain should not be designed in the futile attempt to obtain 100 per- 
cent defense but rather to insure the security of our striking capability. 
The committee has reason to believe that it is not alone in this phi- 
losophy. Many witnesses appearing before the committee on other 
subjects have so indicated in response to questioning by committee 
members. When Gen. Carl Spaatz appeared before the full committee 
on July 9, in response to a request to testify on the Defense reorgan- 
ization plan, the following colloquy took place: 


Senator STENNIS. Now, going to another subject of yours 
here, you mentioned these different weapons systems being 
stacked on top of one another, particularly with reference to 
the NIKE group and BOMARC. 

We have before us now the military construction bill, Gen- 
eral, that has the approval of the Budget Bureau and the 
approval of the Department of Defense, that carries with it 
the additional NIKE sites, additional installations for that 
weapon, those batteries, and also the BOMARC, which is a 
related missile. 

It is similar, as you know, to what TALOS was at one 
time, 

1 personally think they ought to make a choice between 
those weapons, but I have a layman’s attitude, not knowing 
anything about the military and I don’t want to sit in 
judgment on matters from a military standpoint. 

But the Secretary of Defense now clearly has the authority, 
does he not, to make those choices, and hasn’t he by virtue of 
the fact that he has already approved both of them? 

General Spaatz. I would like to comment on that in this 
way: That if I, as a military man, would take those overlays 
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and arrange these forces so there would be the minimum of 
duplication and the most effective possibility of use of all the 
weapons systems involved, that the rearrangement would 
result in quite a few military installations in the United 
States be ing cut out. 

Senator Srennis. We had this up and it is going into 
large sums of money and we had it up last year and the year 
before and the various departments just stood toe to toe and 
said both systems were necessary, and it looked like duplica- 
tion to us and we put out warning signs, but didn’t feel that 
we were the ones to be the final judges. 

That was TALOS and NIKE and now TALOS has passed 
out of the picture but BOMARC has come in and the ques- 
tion is still virtually the same as to which one is going to be 
used. 

General Spaarz. Yes. 

Senator Srennis. And they both run along together. 

General Spaatz. Yes, sir. Of course, that is a decision 
that must be made in the Department of Defense. 


Admiral Radford on the same date, in response to similar questions, 
had this to say, in part: 

Admiral Raprorp. I hesitate to call myself up to date on 
it. After all, 1 have been retired for nearly a year. But I 
would say that the subjects you have been discussing here 
today, the continental defense of the United States, is a 
field that has concerned me for a long time. 

I think that we have made plans that have become out- 
moded, but there is a great reluctance to change the plans or 
to eliminate something. 


The committee has, therefore, taken the following action: 

It will be remembered that $137 million or 39 percent of the Army’s 
authorization request pertains to construction of facilities for NIKE- 
HERCULES, HAWK, and Missile Master; and that $92 million of 
the Air Force program pertains to BOMARC. The committee has 
deleted these two amounts from titles I and III of the bill, respectively, 
and has added the sum of $183 million to title IV. This results in a 
reduction of the combined total request for NIKE-HERCULES, ete. 
and BOMARC by 20 percent, and authorizes the Secretary of Defense 
to construct for the Department of the Army or the Department of 
the Air Force such defense missile sites as he deems essential for the 
proper security of the Nation. 

The 20 percent reduction was taken from the sum of the $137 million 
Army figure and the $92 million Air Force on the basis that it seems 
reasonable to assume that immediate and tangible savings can be 
effected in this area if a decision is made—as the committee expects. 

When Secretary McElroy appeared before the full committee on 
the reorganization bill, he was questioned on this subject. He an- 
swered in part, stating: 


Referring to the continental defense picture which I have 
asked to be evaluated by the Weapons System Evaluation 
Group, which is the group of scientists who advise the Joint 
Chiefs and the Secretary. And this also has to do with a 
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group of systems which appear to overlap in the continental 
defense picture. 


The committee also notes with interest that Secretary McElroy in 
the minutes of the press conference held at Quantico, Va., on Thurs- 
day, June 19, 1958, indicated that this was an area where decisions 
had to be reached. 

The committee expects him to make a choice. The*committee is 
of the opinion that the adoption of one—with the resultant increased 
emphasis on it—while discarding another, could have the twofold 
effect of strengthening both our economy and our military posture. 

In taking this action, the committee emphasizes that it is not 
establishing the precedent of making all authorizations or appropria- 
tions directly to the Secretary of Defense. On the contrary, it is 
simply carrying out prerogatives of Congress relative to its right to 
authorize and appropriate in specified ar Nor should this action 
be taken to indicate in any manner that i committee believes that 
the Secretary of Defense does not already possess sufficient authority 
to make decisions in this field. In fact, during the reorganization 
hearings, Secretary McElroy was asked the following question (per- 
taining to the NIKE, TALOS matter) 


* * * Why would it take so long to get a decision, and 
does this illustrate the kind of f authority you were talking 
about needing? 


Secretary McElroy replied: 


I think it is something of an illustration although that 
authority, in my judgment, remains with the Secretary 
under the previous legislation. 


Nevertheless, it is clear that a final decision has not been reached» 
and the committee takes this action as a method of focusing the prob- 
lem and in underlining its belief that Congress should not be called 
upon to determine the relative merits of competing military weapons 
systems. 

In authorizing the status of the Advanced Research Projects Agency 
(ARPA) and recommending in this bill that ARPA be authorized 
$50 million for construction of facilities pertaining to new weapons 
systems, the committee is further strengthened in the philosophy that 
the Secretary of Defense must make the decisions on new systems be- 
fore they are presented to Congress. It might be said that HER- 
CULES and BOMARC are not new systems. Yet testimony taken 
by the committee indicates that Defense officials when they say “new 
systems,” refer to missiles and other recent developments not con- 
sidered as belonging in the conventional field. The following are 
extracts from the transcript of the committee’s hearings on the re- 
organization bill: 


Chairman Rvussrextu. A provision to the bill gives the 
Secretary of Defense the authority to assign or to reassign 
to one or more departments or services the development and 
operational use of new weapons and weapons systems. 
Would you construe that proviso as an inferential limita- 
tion on your present authority or other authority contained 
in the bill to reassign the development and operational use 
of existing weapons or weapons systems? 
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Secretary McExroy. I had not thought of it as carrying 
that inference, Mr. Chairman. I believe that the reason for 
the inclusion of that provision by the House committee was 
in order that there should not be any inability on the part 
of the Secretary to move in assigning to an individual service 
the ope ‘rational responsibility for new wet apons, and that was 
given in testimony as one of the problems, the lack of such 
authority was one of the problems, that had been involved in 
the proliferation of the entire missile production. 

I think without much doubt on the missile area we have 
produced more missiles than were needed and we have 
duplicated in ways which were wasteful of the taxpayers’ 
money. 

If you will recall, the House committee and the House 
itself declined to grant the President’s request for authority 
to consolidate functions, and I believe that the reason that 
this provision was made with respect to new weapons was 
that even though the denial was made of the right to con- 
solidate functions, the assignment of new weapons was 
regarded as an important right for the Secretary to exercise. 

On the point of inferential denial of the right on other 
than new weapons, I had not thought that was true. 

May I ask Mr. Coolidge whether he has that feeling in 
looking at the language? 

Mr. Coouiper. I consider that the doubt here was 
whether new weapons meant something that was not in 
existence at the date this act was passed, and I would con- 
strue that to be not so. What new weapons here would 
mean would be weapons that are nonconventional weapons. 
Missiles, for instance, would be new weapons even though 
they are in existence, and I think the Secretary is right that 
the House, when it limited so severely the power to abolish 
functions, wanted to make it clear that that would not be 
mechanics that the Secretary would have to go through in 
regard to these new or nonconventional weapons. I would 
suppose that it did not reflect on the power to do other 
transfer if he complied with the new sections in the House 
bill. 

The new sections in the House bill do limit the Secretary’s 
power that he has under the existing law in that he has to 
wait for 30 days, if it is a noncombatant function, which he 
would not have to do under the existing law. 

I do not know whether that supplements the Secretary’s 
answer, Mr. Chairman. 

Chairman Russeiu. It all ties the question up with 
whether a weapon is a function, and it seems to me that this 
is a matter that ought to be clarified before this bill is enacted 
on the transfer of weapons systems. 

Mr. CoouipGe. I suppose it comes in as a function in that 
the Army, for instance, has capability under its roles and 
missions of long-range artillery, and a missile can be certainly 
construed as long-range artillery, and to that extent the 
handling of a weapon might be said to be part of their combat- 
ant functions, but weapons themselves I would suppose are 
not functioned. 
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Chairman Russeuu. Mr. Secretary, do you think that the 
bill as it is presently drafted and the power that it gives you 
with respect to research and development and the assignment 
of research and development would be sufficient to solve for 
the Congress the responsibility for any future waste and 
duplication in such fields as the missile field? 

Secretary McEtroy. I do not suppose it is possible to 
absolve Congress from having its share of responsibility in 
practically all of these matters, because Congress does have 
the responsibility for authorizing funds to finance them, and 
in the course of these money authorization bills, a thorough 
examination is made of all of our programs, so I doubt very 
much if there could be a complete absolution of any respon- 
sibility on the part of Congress. 

I do think this, however: That there should be a far more 
efficient application of administrative ability to avoid waste. 
We have recently been talking about some of these matters 
and feel that the problem begins at the time of the concep- 
tion of a new weapon, when you start that initial feasibility 
study, and if you can control the development of the program 
at that stage and not let it get to the stage of at least partial 
production or the building up of plant facilities production, 
vou can in my judgment very sharply reduce the wasteful 
use of funds. 

Chairman Russeuu. I asked the question because power 
in a Government such as ours always assumes responsibility. 
If there is a vested power it is usually accompanied by an 
equivalent responsibility. There has been so much discussion 
about the responsibility for the waste that has occurred here 
amy I would assume that the consolidation of power that 

his bill carries, why it could not of course absolve C ongress 
of the responsibility for appropriating and if we concentrate 
responsibility for waste and duplication, certainly it grants 
all the powers that Congress could possibly have to deal 
with that subject to the executive branch of the Government. 


The committee reiterates that action taken herein is not a precedent 
for denying future authorizations and appropriations directly to the 
services. The committee believes that the identity of the services 
should be preserved—but not for the purpose of perpetuating 
duplication in instances where obviously a decision must be made, 


LIMITED WAR CONCEPT 


This is another area of controversy. Hardly any two authorities 
can agree on the proper definition of the subject. Nevertheless, all 
the services have, in their own manner, provided certain forces for 
the prosecution of military activities short of actual combat or of 
veneral war. 

General Pate, Commandant of the Marine Corps, stated in part 
when testifying before the committee, “Thus, today the Corps is pro- 
viding the first echelon of the Nation’s limited war force.”” It may 
be stated here that Marine units seem to have proven this in their 
recent deployment to the Middle East. 
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The Army has established the Strategic Army Corps (STRAC) and 
its reinforcements. 

STRAC is designed to be a mobile, combat-ready force to meet the 
initial requirements of limited war or provide initial reinforcements 
in the event of general war. It consists, at the present time, of four 
combat-ready divisions and essential combat and logistical support. 

The Strategic Army Corps reinforcement in peacetime has a mission 
of augmenting the training base and providing a strategic reserve in 
time of emergency and in case of deployment of STRAC 

Any forces of these types cannot be aictive unless they have 
strategic mobility; i. e., the availability of adequate air and sea lift. 
The Marines as an integral part of the Navy have a built-in mobility 
the country is fortunate to possess (witness their immediate avail- 
ability for deployment to Beirut). Both forces do not, in the opinion 
of the committee, possess sufficient airlift. 

In fact, the committee is of the opinion that the airlift capability 
is most inadequate and cannot understand why the Army, especially, 
has not sought with greater vigor to insure a capability of moving its 
troops and equipment by air or if it has requested such, why the 
Department of Defense has not taken affirmative action. Obviously, 
one requirement is the ee funds. It has been reported that 
Army officials calculate the Army should have approximately 100 
C-133 type turboprop transports available for such use. Each C-133 
would cost in the neighborhood of $8 million. The committee wonders 
why some of the money spent on fixed defenses to date has not been 
utilized for this purpose ; for without mobility, ground forces have 
little Op} portunity of reaching vital areas in sufficient time to merit 
their existence 

The committee feels most strongly that the Department of Defense 
should maintain a greater vigilance in establishing ‘‘limited war” 
capabilities. [It seems obvious that if the world’s two greatest powers 
reach a nuclear stalemate wherein differences between them cannot 
be resolved except bv resort to total war, that the situation May well 
indeed be similar to that described by the phrase, ‘‘of two scorpions 
in a bottle,” i. e. mutual annihilation. If one assumes that nuclear 
stalemate can be reached, one must also assume the Soviet Union 
would then be free to again exercise the advantage of its great super- 
iority in numbers and interior lines of communication and that it 
could proceed to disrupt the world by piecemeal tactics, subversion, 
and other pressures backed by the presence of its conventional forces 
(which, indeed, it did in Hungary and seems to be doing now). 

[In light of this, the committee wonders why the Army has placed 
such a great emphasis on fixed defense (point) weapons systems 
which the committee believes has caused a_ resultant dimi- 
nution of its ground combat capability (its principal and most 
important mission). ‘The committee believes the Army should take 
stock of itself and redirect its efforts toward prov iding the United 
States with the finest force in the 2a capable of victorious sus- 
tained ground combat; such would be consistent with its long and 
glorious history developed on many famous battlegrounds. 

At this point, the committee wishes to especially compliment and 
commend the United States Marine Corps. All can be proud of the 
Marine Corps, its tradition, its valor, and its courage. The com- 
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mittee was particularly proud the day the Marine Corps witnesses 
appeared before it. All officials to that date had testified on the need 
for new weapons systems, better machines of war, and the highly 
complicated gadgets of modern electronics. A Marine general, in 
describing the Marines’ concept of operations, was the only military 
man who, at the conclusion of his testimony, said in substance: ‘Re- 
gardless of our requests for facilities and weapons, I would like to 
point out that we leave such decisions to the committee; for the 
individual fighting marine is our greatest asset and as long as we can 
maintain him, we have few problems.” 


Minirary Faminy Hovustin« 
MAGNITUDE OF THE PROGRAM 


Thus far this report has been directed mainly toward policies and 
weapons systems and their resultant requirements for construction 
programs. The transition to the subject of military family housing 
at this point—before remaining operational aspects are covered—is 
understandable when it is realized that the housing program, in 
dollar value, is almost equal to the purely military one. This is 
why the committee indicated at the beginning of the report the overall 
dollar authorization (including contingent liabilities) involved in 
family housing so that for the first time Congress could readily see 
what it was being asked to approve in this area. 

For the past 3 years this committee has become increasingly dis- 
turbed over the possibility of overconstruction of military family 
housing units. Now it believes the time has come to insure that 
the housing construction program is molded into something com- 
patible with projected troop strengths and sound economic principles. 

It cannot be questioned that military personnel must have ade- 
quate housing. ‘The satisfaction of this need has long been stressed 
by all senior commanders as one of the prime incentives (along with 
pay) for retention of trained personnel. The committee has absolutely 
no quarrel with this philosophy. The committee does, however, have 
strong and fixed opinions on two aspects of the program. First, the 
committee is not convinced that the stated objectives (numbers of 
houses programed for construction) have been properly coordinated 
either numerically or geographically with long-range defense plans— 
specifically as —— plans affect the troop strength; and, second, the 
principal method of procuring military family housing is too costly, 
economically mca and contrary to the practice of good vovern- 
ment. 

REQUIREMENTS 


During the hearings, Defense witnesses stated that as of now 
approximately 680,000 officers and upper grade enlisted men require 
family housing. These requirements were listed as follows: 
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Wilitary famil / housing requirements and assets 


Army Navy Air Force 
Gross requirements 678, 500 246, 400 167, 500 264, 600 
Assets (existing and under contract 455, 800 154, 300 119, 250 182, 250 
Military controlled 282, 800 110, 300 68, 250 104, 250 
Community support 173, 000 44, 000 51, 000 78, 000 
Current deficit 222, 700 92, 100 48, 250 82, 350 
Planned construction (military 58, 600 12, 200 8, 550 37, 850 
Projected deficit 164, 100 79, 900 39. 700 44, 500 


With relation to the above tabulation Secretary B rvant had the 
following to say: 


I should like to comment here that a 164,000 deficit figure 
does not represent a programing target [t is a matter of 
cost and we never provide for more than GQ) percent of 2TOSS 
requirements so that a minimum of 68,000 units should be 
subtracted to allow for this 10 percent safety factor. Further- 
more, overs all TOSS requirements are expected to drop by 
about 20,000 units by the end of fiscal year 1959. Our un- 
filled requirement for programing in fiscal year 1960 and 
later years will be, therefore, on the order of 70.000 units 


1] 
WOTLAWI1GC 


Therefore, if the better than 50,000 units requested in this’ bill 
were approved and constructed, only 70,000 units worldwide would 
remain needed (if the current strength remains constant 


TROOP STRENGTH 


Obviously military family housing requirements have a direct 
relationship to the strength of the active duty forces. Last year the 
committee was told that the housing program at that time had a 
993 201 projected deficit and that this deficit was predicated on 
authorized military strength of 1,027,000, Army; 857,000, Navy and 
Marine Corps; and 925,000, Air Force, totaling 2,810,000. This 

year the approximate comparative strengths in January 1958 were 
(at which time the military construction program was being finalized), 
910,000, Army; 827,000, Navy and itt Corps; and 877,000, 
Air Force, totaling a little better than 2.600,000—or approximately 
a 200,000 reduction from the preceding year 

The indication mentioned above by which overall gross require- 
ments are expected to drop by about 20,000 units at the end of fiscal 
year 1959 is most interesting for it tends to confirm the rumor that 
further and more substantial cuts or reductions may be expected i 
the near future. In fact rumor has it that the possible future reduc- 
tions are substantially greater than that experienced during the last 
2 years 

The committee has mentioned in previous reports that normally it 
is “notified officially”’ of eae eet nadiact aia teouea the iow: 
dium of the press. The committee has grown to resent being requested 
to approve programs on the basis of troop strengths which have little 


i) 


0 
1) 
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or no relationship to future fact. It remembers too well the case of 
the title VIII housing project at Fort Polk, La. In this instance a 
$32 million project was canceled after ground had been broken and 
construction started—because of troop reductions. This failure to 
coordinate coming troop reductions with current construction activ- 
ities is expected to cost the Government, alone, several million dollars 
not counting the unfortunate impact on the local community. 

At this point it is interesting to note how the military strengths of 
our active forces have changed over the past 13 years. 


[In thousands] 


Dat Army Navy Marine Air Force Total 
\ I] &, 250 A(X) 48 12, 135 
1 19 oO 380) 74 410 1, 454 
June 19 1, 53 30) 193 790 3, 243 
June 19 1, 590 $20 23 980 3, 305 
June 19 1, 53¢ 79 249 975 3, 549 
June 1954 l, 400 72 224 950 3, 299 
J 19 990 677 OO 920 2, 787 
1958 d1¢ 633 193 877 2, 613 
1 * 
me 19 (? (?) 


Of the strength as it exists today (ap proxims itely 2,600,000), ne varly 
1.500.000 are ste ationed in the continental United States and here, of 
course, is where the bulk of the housing units are to be construe ted. 
At the height of the Korean war approximately 2 million personnel 
were stationed in the United States. 

It takes but little imagination to see how the current housing 
requirements would be stated if the Korean strengths had remained 
constant until now. Had the country built for that Korean peak 
strength, overproduction to say the least, would have been the result. 

Unless the military family housing program is closely coordinated 
with and held safely below the anticipated long-range troop objectives, 
the Federal Government may we ‘ll find itself in the business of attempt- 
ing to dispose of surplus housing at en military installations which 
no longer bear any Flbilonaliies to the local community need—espe- 
cially when the main method of fackidane military family housing 
is Over a 25- to 30-year amortization (time payment) period. One 
has only to visualize the peaks and valleys in the strength of our 
Military Establishment over the past 30 years to see what could 
happen in the future. This is of special concern to the committee 
when it is realized that those officials now in office and responsible 
for incurring these obligations will have long since retired when the 


day arrives whereby the Government can burn its mortgages. 


HOUSING REQUESTED IN THIS BILL 


The summary of the family housing authorization originally pro- 
posed by the Defense De ‘partment in this bill are shown below. The 
935 appropriated fund units consist of 158 for the Army, and 777 for 
the Air Force. These are to be located for the most part at foreign 
installations where there is no possible utilization of either surplus 
commodity or title VIII. 
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Numt runits|Num iber un | 
Cape rt urplus "Numb r units] Total 

in bill ce mm dity | MCA in bill | 

bill | | 
Bs oie tn giees a aseee ae She : 9, 916 934 158 11, 008 
Navy... ee se oe Fe § 308 43 0 8, 851 
Ne i ae 28, 072 5, 19¢ 777 34, 045 
Total os oh 46, 296 6, 673 935 53, 904 


METHODS OF PROVIDING MILITARY FAMILY HOUSING 


As Can be seen by the é hove, there ar four current methods 
providing military family housing. One is obvious by its omission 
from this tabulation but was shown in the preceding one. They are: 


(1) Community support. 

(2) Appropriated fund or MCA units 

(3) Surplus commodity 

(4) Title VITT (Capehart). 
A further description of — areas 1s shown below. However, before 
going into them, the committee wishes to indicate that this year 
for the first time all housing to be constructed by the military are 
shown as line items in the construction bill. Last year the com- 
mittee recommended, and Congress provided, in section 406, Public 
Law 241, 85th Congress, that effective July 1, 1958, no family 
housing project could be placed under contract unless the actual num- 
ber of units involved had been specifically authorized by the annual 
military construction authorization bill. Therefore, this year’s bill 
for the first time contains line items for family housing to be developed 
or acquired under the various methods. 


COMMUNITY SUPPORI 


It will be noted on the preceding tabulation indicating military 
family housing requirements and assets, that the Department of 
Defense estimates among its existing assets are 455,800, and depends 
on approximately 173,000 units to be supplied by the local com- 
munities adjacent to the milits ary installations. These are normally 
rental units, apartments, ~ . constructed by private capital in 
anticipation of the needs of the local military installation. 

The committee has long believed that under normal conditions mil- 
itary installations should depend upon the local community to provide 
from 45 to 50 percent of the housing. In many instances when new 
bases were established in the past, senior officials from the Depart- 
ment actively urged the local communities to construct these types of 
units and it is quite obvious that if we now move in and establish too 
great a percentage of Government-owned facilities, it will have quite 
an adverse impact upon local communities, especially the smaller ones. 


APPROPRIATED FUND HOUSING 


Until the advent of the Wherry housing program and its successor, 
the title VIII (Capehart) one, the Department of Defense depended 
primarily upon local community support and the construction of 
appropriated fund units. Now it is the announced decision of 


“ve ve ws 
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Department of Defense to place full reliance upon the provisions of 
title VIII and the National Housing Act (Capehart program) and to 
construct appropriated fund units only at those installations where 
title VIII is not practicable, even though responsible officials admit 
that the appropriated fund method is the most economical in the 
long run. 


SURPLUS COMMODITY HOUSING 


This bill contains requests for authorization to construct approxi- 
mately 6,673 units under the provisions of the Department of Defense 
surplus commodity housing program. 

The surplus commodity housing program for the Department of 
Defense was first authorized by section 407, Public Law 765, 83d 
Congress. This authority was later amended by section 507, P -ublic 
Law 161, 84th Congress, and further amended by section 411, Public 
Law 968, 84th Congress. In its present form this authority provides 
that military family housing may be constructed in foreign countries 
using foreign currency balances rather than through the sale of 
surplus commodities under Public Law 480, 83d Congress, or ‘‘through 
other transactions of the Commodity Credit Corporation.” It further 
provides that all such programs are subject to the approval of the 
Director, Bureau of the Budget. 

Section 411 of Public Law 968, mentioned above, extended the 
authorization for the construction of family housing in foreign coun- 
tries by the use of proceeds from the sale of surplus agricultural com- 
modities from $100 million to $250 million. This increase was recom- 
mended because the authority is applicable to transactions arising 
either from Public Law 480 or the Charter Act of the Commodity 
Credit Corporation. The authorization contained in section 411 also 
provided for the use of appropriated funds in lieu of foreign currency 
(not more than 25 percent of the cost) on those portions of the project 
for which dollars would be required. 

In implementing policies established relative to the previously men- 
tioned authority, the Department of Defense states that every effort 
has been made to obtain family housing in foreign countries through 
the use of surplus commodity funds in lieu of dollar expenditures. In 
certain instances where it was not possible to obtain a sizable quantity 
of local currency through a direct sale to a nation involved, “‘barter’’ 
type transactions were developed to provide a source of the required 
funds for eeitog a in that particular country. This barter procedure 
was developed | yetween the Department of Defense and the Com- 
modity Credit Corporation, and resulted in a memorandum of agree- 
ment dated July 6, 1956, between the Department of Defense and 
the Commodity Credit Corporation. In transactions of these 
types the Department of Defense reimburses the Commodity 
Credit Corporation from appropriations which would otherwise be 
available for the payment of quarters allowances for military per- 
sonnel, and are used either in construction or acquisition under this 
authority after deducting necessary amounts for maintenance and 
operation of the housing concerned. 

The status of this program is indicated by the following tabulation 
and the description which follows: 
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Di pe 0) of Defe nse, sur pl i commod ty ho sing progra (status as of May 1. 
1958 
Completed d | { Curt execu lotal 
occupl tion | um 
( Unit Cr Cost Units Os 

United Kingdo ( $15, 000 797 |$11, 323 1,840 | $27, 600 4,137 | $53, 923 
Italy 195 7,395 493 7,39 
Spai 2,027 | 16, 142 1,061 | 21, 220 3, 088 $7, 362 
France 2. 700 50, 000 400 8, O00 3, 100 58, 000 
M oroc 500 11, 212 873 | 20, 388 1,373 31, 600 
Icelan S00 6, OOO 300 6, OOO 
Bermu 300 6, 000 300 6, 000 
Portugal (Azo1 306 6, 120 306 6, 120 
Jap 830 &, 300 542 6, 12 1, 372 14, 425 
Okinaw 200) 4. 000 200 4, OO 
Philippine G00 18. 000 900 18, 000 

otal 2 23, 30K 6, 56 4, S02 6, ¢ 124,723 | 15, 569 | 242, 825 

In the nds lar 
2h SI lea i fo Pp ) 
UNITED KINGDOM 


The initial project of 1,500 housing units in the United Kingdom 
is completed and occupied. A second increment of 748 units and a 
third increment of 307 units, plus schools and chapels at certain of the 
locations, have been approved and are expected to be placed under 
construction before the end of the current fiscal year. A fourth in- 
crement of 1,840 units is planned for execution during fiscal year 1959. 


ITALY 


The project for 493 housing units for United States military per- 
sonnel in Italy has been approved for several months and design work 
is complete. Actual construction has been delayed pending final 
acquisition of building sites by the Italian Government (at no 


to the United States). This acquisition has now been completed and 
construction Is expected 


cost 
to begin in the near future 
SPAIN 


A project for 334 housing units at the Naval Air Station, Rota, 
Spain, and a project for 92 units at three Air Force locations were 
placed under contract in the fall of 1957. In addition, a contract was 
executed for the in-leasing of 1,581 rental guaranty housing units 
being constructed at Madrid, Sevilla, and Zaragoza. In 
it was possible, by executing a prepaid lease for 7 vears under the sur- 
plus commodity housing program, to assure the completion of this 
urgently required housing while keeping costs at the same levels 
which prevailed before the recent inflation of Spanish currency. 
Additional projects totaling 1,061 units are planned for execution in 
Spain during fiscal year 1959. These projects will be financed directly 
from title |, Public Law 480 funds, supplemented by 25 percent 
support in appropriated funds. 


| ee . 
this case 
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FRANCE 


The initial project of 2,700 housing units at 19 locations in France 
was financed with the proceeds of a “barter’’ sale conducted by the 
Commodity Credit Corporation under the authority of its Charter Act. 
This construction is proceeding satisfactorily and is expected to be 
completed during the fall and winter of 1958-59. An additional project 
for 400 units in France is planned for execution during fiscal year 1959. 
This gine will be financed from the proceeds of Public Law 480, 
title I, sale of agricultural commodities to France. 


MOROCCO 


A contract has been signed for 500 units of family housing for the 
3 Air Force bases in Morocco. This project will consist of pre- 
fabricated houses Aig oneens in Austria with the proceeds of surplus 
commodity sales to Austria under title I of Public Law 480. Site 
costs will be paid ireie Austrian currency aa from appropriated fund 
dollars. An additional project for 330 units of housing at the Naval 
Air Station, Port Lyautey, Morocco, will make use of prefabricated 
houses purchased in Finland with the proceeds of title 1, Public Law 
180 sales to Finland. The cost of site development and erection will 
be paid partly through the use of appropriated funds (not to exceed 
25 percent of the funded cost) and will be accomplished partly through 
the use of Seabee labor. 

AZORES 


It is planned to proceed during fiscal year 1959, with a project of 
306 units of family housing at Lajes Air Force Base, Azores. The 
first increment of 135 units in this project will be supported with 
existing title I funds which have accrued from the sale of surplus com- 
modities to Portugal. Financing of the remainder of these houses will 
be developed through further surplus commodity sales. 


JAPAN 


The original project of 1,700 units of family housing to be built at 
Army, Navy, and Air Force installations in Japan has now been re- 
duced to 1,372 units as a result of the redeployment of United States 
forces in Japan. No further housing construction is now planned for 
Japan and the remaining Japanese ven have been released for other 
uses 


COMMODITIES UTILIZED 


It is almost never possible to say precisely what commodities have 
gone into specific housing projects. Generally, a commodity sales 
agreement with a given country covers the movement of a variety of 
commodities, and provides for a variety of uses of the proceeds. As 
an example, in Spain, the total sales of commodities since the passage 
of Public Law 480 have amounted to $256 million, and have included 
many agricultural products. Out of the total proceeds, there has to 
date been set aside $16 million for the support of military family 
housing programs. 

Attached is a list of the countries where surplus commodity funds 
have been obligated for housing projects, showing in summary the 
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commodities sold, the quantity of each, and the price paid by the 
recelving country. 


Commodities Quantities Value 
(millions) 
AUSTRIA (MOROCCO) 
Feed grains E ee re 10,739,000 bushels a ; $15.3 
W hea ees ae A - bs : _..| 3,497,000 bushels Tk - ~ 5.9 
Cotton ne ROSES _.| 69.900 bales : oe . 10.5 
Fats 1d oils = x . 26,257,000 pounds a eee : 3.4 
lobacco eae rao PPR 7,519,000 pound sie 4.8 
J ed 1 car 1,111,000 pound 2 
Oo 2 
’ 
0 4 
R 8.7 
FRANCE 
( 9.4 > 5 
rot ; 16, 4.5 
Ocean I 7 
i i Law 480s 27.7 
Reserved f I $ 
Cotton (t 73,756 bale . sod 2 46.7 
Wheat (bar aba 1,988,156 bushels EE ae 3.3 
lotal 1.0 
Reserved for housing: $50 million 
JAPA) 
Wheat : - : 4 31.030.000 bushels 48.6 
Feed grains... eee ste ican a 12,270,000 bushels : 15.0 
Ri ne ; .| 2,142.000 hundred weight 13. 7 
Cotton... = La 317.000 bak §2.8 
Tobact e 1.839.000 pounds... 7 
Ocean trans{ l l ios ez ‘ 12 
Total.... csmeat ‘ ‘ : 150.3 
Reserved for housing: $24.8 millior 
q ' 
I ( 626, 00K 14 ) 
( ( 1 800 bal iR. 8 
Fee > OOO t 4 
Wi f 18.000 1 4 
Tot ) 8. 772.00 1 1] 
Me } f 649,001 
I ().822,000 | 1.4 
D pr 4 00 l 1.0 
Ocean trans} 16.9 
I es = een . 256. 0 
I KI M 
jo 5 : s 50,000,000 pound - : 38. 4 
Fruits 10.2 
I ] 18.6 
Res i for t $44.7 ] 


ALTERNATIVES TO BARTER 


While the Department of Defense states it is highly satisfied with 
the housing produced under the commodity “barter”? program in 
France, it is recognized that the construction is only one aspect of this 
complex transaction. The Department of Agriculture has informed 
Defense that sales of cotton and wheat under the French program 
displaced normal dollar sales, and that in the future any housing 
barter transactions must be limited to commodity sales which can be 
demonstrated to be additional to normal marketings. Under these 
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circumstances Defense has no plans for further barter transactions 
either for military family housing or for military base construction in 
foreign countries, since it does not appear that transactions of any 
magnitude could be conducted under the revised barter program rules. 

Surplus commodity housing proposed for authorization in this bill 
includes only those projects for which there is some possibility of 
generating the necessary funds through country-to-country sales 
(title I of Public Law 480, 83d Cong.). However, the Iceland, 
Okinawa, and Philippine programs involve use of third-country sales 
proceeds in Finland and Japan, and prospects are not bright. Al- 
though prospects are good for obtaining British sterling for the Ber- 
muda project, it may be some time before final agreements can be 
reached with the Bermuda government as to the use of land and other 
details. 

In _ w of the position taken by the Department of Agriculture on 
further barter transactions and the limited potentiality of title I pro- 
crams, " Sania has stated that it is giving consideration to the ad- 
visability of recommending to the Armed Services Committees a return 
to the guaranty rental program for some areas and extension of this 
program to the Pacific. 


COMMITTER OPINION AND ACTION ON SurRPLUS Commopiry HovusINne@ 


In the past this committee has indicated its strong support to the 
ae commodity program as an effective means of providing over- 

‘as family housing (almost 16,000 units have been constructed and 
seine or under contract with a dollar amount approaching $250 
million). This committee originated the provisions which began the 
utilization of surplus commodity as a means to provide housing 
overseas, and takes strong exception to the position taken by the 
Department of Agriculture relative to the limitation of such future 
transactions. In a similar vein the committee does not look with 
favor upon the advisability of a return to the rental guaranty program 
and has deleted such continuing language from the bill. It expects 
the Secretary of Defense to discuss the — further with the 
Department of Agriculture in an attempt to see if a better solution 
cannot be reached in order to insure that ee overseas housing 
units are constructed a full and maximum possible utilization of the 
surplus commodity method will be effected. 

This bill would authorize the construction of not more than 4,000 
surplus commodity family housing units during fiscal year 1959. 

The committee places a limitation on the number of units to be 
constructed in order to insure that family housing units are established 
at overseas locations on an austere basis in support of operational 
requirements only. (See that section of the report pertaining to 
overseas bases.) 

CAPEHART PROGRAM (TITLE VIII) 


It is believed that the Capehart family housing program is now 
familiar to all. In brief the program might simply be described as 
“GI housing program for the Government.’’ The projects are con- 
structed by private capital and once completed and accepted by the 
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Government which guarantees the loan, the military departments 
acquire the title and the responsibility for the mortgage payments. 
The law places a limitation of $16,500 as the average price per unit 
and a 44 percent interest ceiling. The going market rate is currently 
4% percent. The mortgages are amortized over a period of 25 vears 
although pending legislation purports to extend this period to 30 
years 

To summarize the Capehart program briefly, as of May 13, 1958, 
the Office of the Secretary of Defense has approved for development 


a total of 280 projects containing 99,223 units; 48 of these projects, 


1 
] 


| pO 277 ; . ta } . 1 
containing 9,377 units, are presently deferred pending further evalua- 
tion of need. As shown on the attached Summary these units are in 
the following stages of development 


I 


n 
IR) 9, 223 
Compl ) ». 483 
Under t 35, 726 
Letter 11,144 
Advi 11 11, 646 
Under dev nt 129 9, 224 
Title VIII ( pene Ho , f’rodgra ‘ ! e107} t , is of 
Vay 1 158 
\ \ 
AD \ s 
ft 
I 6. 488 
\ & Oi] 
| RR 
Q ‘ 
R 14 { 
‘ @ ‘ 
1 su 
Tort j HON 
AV ¢ 
Pr 4 8 
FD 5 5 8 
Appr . 8 
AV . 
(‘¢) P ( ) | 
| 4 1 T 1 1 
mast vear the committee rec ested from Deie Cn LADULALION ShOW 
> : | 1 | 
In’ comparative costs incident to the various methods of procuring 
. re , f { 1 t ! ; 
housi! Jy ih COiImnparlson s shown hi IiOW a follows While tne 
i 1 4] ca ¢] — aoe 
iterest rates have changed since then (is Tf hat the comparative 
pane ; { 
Infor itio s still o il 
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Cost of family housing (without land) ! 








[ype of housing 20 to 25 years 50 years 

A ppropriated fund 2 git De sc ceanesaiiihakenia $22, 842 a ‘ 
Initial cost . es a a 16, 500 re oe = 
Interest, at < percent z acs ils 6, 342 > 
Fitle VIII, ¢ art ied dake 26, 543 . 
I cost 15, 500 setae 
I t 4 perc Y, 042 et 
\ l¢ ¢ ir ur An t } 565 oi 
Lp] , ¢ fund ii te 
Interest, at 344 percent on appropriated-fund aid 43¢ - 
II, W 1 | OO nel 
é payment assumed from sponsor ‘ 13, 443 bibles iremnia tata 
I payment to sponsor , 1, 500 ows * 
I ste I wrrepa SUE MiesiirisEetsttaeaiindcasie 
. r to quarter sndar . 3, 500 ‘ ~ 
I t on Government costs So) ea 
litle VIII, Wherry (if not acquired juarters allowance, at $90 per month 27, 000 $54, 000 

\ erage 20, 549 
lr es price NO hast occas 
I t perce i  Esdedicncesuedas 
( j CE ge et 
Estimated costs based on average units and on the assumption that $90 per month (average quarters 
illowancs va | »p ill costs, including interest and mortgage insurance premiums in the case of 
FH A-i r or Capehart and Wherry Costs of maintenance and operation are not included 

t ned to be the ime, on the average, for all types of units 
Initial t n average based on contracts recently awarded. Interest rate of 344 percent is based on 
io ' +} 


ipproximate cost of money to the Government; at this rate a monthly payment of $89.93 will pay off $16,500 
1 years 3 months; the total amount paid during this period would be $22,842 ($16,500 for principal and 




















$t 2 for 
Initial cost of $15,500 plus $1,000 of appropriated funds for site acquisition, site preparation, and off-site 
utilities rized by sec. 505, Public Law 155-82) provides a unit comparable to that obtained under 
MCA program. A monthly payment of $81.84 plus the mortgage insurance premium (ranging from $3.12 
n the Ist year to 0 in the last) pays off the $15,500 insured mortgage loan in 25 years; the total amount paid 
be $25,117 ($15,500 for principal, $9,052 for interest, and $565 for mortgage insurance). Using a 
monthly payment of $5.04, the $1,000 of ay ed funds can be paid off in 23 years 9 months; the total 
4 int paid would be $1,436 ($1,000 for princi id $436 for interest 
‘ Based on unit costing $9,000 with $8,100 mortgage financed at 449 percent (under authority of sec. 10, 
Public Law 94-83 Assuming that unit is bought after 4 years of | rivate operation, 333 payments (27 years 
9 months) remain on the mortgage loan; at $38.82 per month, these amount to about $7,500 for principal and 
$5,427 for int t plus $516 for mortgage insurance. Appropriated funds must be used for equity payment 
to the nd for minor repairs an ir alterations (to bring house up to public quarters standards) 
I ly payment of $49.30 yf average quarters allowance), the total appropriated-fund 
cost of $5.5) t an interest rate of 34 percent can be paid off in 11 years 1 month; the total cost is $6,557, 
I 1d $1,f r t 
nm mitt timate of 1957 average sales price per single unit. Bureau of Labor Statistics 
latior ive e sales price for 1954 as $12,300; 1955 as $13,600; 1956 as $14,700. All prices included 
: ited t ; 18-20 percent of sales price. Interest figured on mortgage of 
$ i | t for 25 year 
5 Fan Ho D Office of A int Secretary of Defense for Properties and Installations. 


This year during the hearings the committee requested up-to-date 
information from Defense concerning the comparative costs. This 
information, as furnished, is quoted as follows: 


In computing the cost of time-payment housing (Capehart 
housing), as developed under title VIII of the National 
Housing Act, as amended, consideration must be given not 
only to the cost of initial construction, but also to the cost of 
interest and mortgage insurance premiums over the 25-year 
amortization term. ‘To compute the cost of appropriated 
fund housing on a comparable basis, consideration should be 
given to the cost of money to the Government, since it is fair 
to assume that if the $650 million of Capehart housing 
placed under contract to date had been built instead with 
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appropriated funds, Treasury borrowing would have been 
increased by a reasonably comparable amount. 

Accurate comparison of construction costs for time pay- 
ment versus appropriated fund housing is not possible because 
of differences 1n cost limitations and - ‘velopment procedures. 
Most military housing currently under contract is being 
developed under the time-payment ‘phan; the appropriated- 
fund method generally is used where Capehart housing is 
not feasible, such as where small projects in isolated locations 
are required, where title is not ap propriate for mortgaging, 
where housing for higher rank officers is needed, and in over- 
Seas areas. 

The average cost of design, c onstruction, interest, and 
mortgage insurance on Capehart units placed under contract 
in the continental United States prior Lo mid-May of this 
vear is $25,640 for the 25-year amortization period; the 
average cost of comparable units to be placed under contract 
se gicnch fiscal year 1959 would be $27,774 based on an estimate 
of « » costs at $16,000 per unit. The following table 
ewe the components of these cost figures: 


Past Future 
Total cost of unit.............-...-.----- snes $25, 64 $27, 774 
On-si t! - a - P = 15. 12 16. 000 
Int : 8, S34 l lf 
Mor 7 rar SS 
or ‘ ‘ 770 S11 
Inte Ti 
I j vi i 1All t 
nr ( 1 pa 
firure for 4 
esti i x t 
2 Pa ( { 
B 
( Past figu 
; E } : ‘ ; ] , 
Appropriated fund housing now under contract is generally 
| . } 4 . 
not comparable to time payment housing and, therefore, 


directly com 
there is 


yarable costs cannot be computed. However, 
S$ nt inform: atic yn available Lo estimate the cosi of 
a typical appropriated fund unit, which, in general, is slightly 
larger and has higher quality components than the ( fapehart 
unit. Assuming construction of such typical unit under 
conditions comparable to Capehart projects large enough to 
provide benefits of mass production at reasonably accessible 
locations), the following table shows the components of such 
an estimate for a 25-year amortization period: 
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Current Future 


lotal cost of unit . oa al $27,777 | $30 701 

Or ul T-sit ts jicon i } 19, 000 21 “000 
| ~~ = 

Interest 2 - ‘ 8,777 | 9, 701 

On-site and off-site costs not separable due to eontracting methods Covers erst of house 

to 5-foot line, ineluding range (but not refrigerator), site acquisition and preparation as well 

hoth on-site and off-site improvements, such as streets lewalks, aceess roads, landscaping, 
ind distributing lines. Past figure estimated averag t based ¢ 

nt contract awards: actual average, which is substantially higher than $20,000, | been 

lt Hew for the preponderance of small, speci: lized projects. Future figure is 

estimated on basis of anticipated construction cost increases and anticipated higher statu- 

344 percent as cost of money to the Federal Government, 


Thus it will be seen that over a 25-year period the Capehart 
costs about $2,100 less than the more expensive and larger 
appropriated fund house, despite the difference in interest 
rates. 

The committee takes complete exception to the inference contained 

in the last paragraph of the preceding statement. Obviously more 
expensive and larger appropriated fund houses do cost more than 
smaller $16,500 Capehart units; so would a $50,000 or $100,000 house. 
The above is an effective comparison of apples and oranges but 
nplei ly oinits what could be the true picture. 
If one assuined an appropriated-fund unit built for the same cost as a 
7,500 Capehart unit ($16,500 on-site and $1,000 off-site), there 
would be a saving of about $3,300 in interest and mortgage insurance 
costs ($8,084 versus $11,397), based on a rate of 34% percent for direct 
Treasury borrowing compared to 4, percent for a private mortgage 
loan. If the 50,000 Capehart units in the fiscal year 1959 military 
construction authorization bill were built at the same construction 
ost with appropriated funds, a total savings of about $165 million 
would be possible 


$1 


Regardless of whether family housing is provided with appropriated 
funds or by Capehart housing, the full cost to the Government. is 
appreciably greater than when quarters allowances are paid to per- 
sonnel occupying local community housing. For example, the 
quarters allowances forfeited by occupants of Capehart housing are 
used to pay ol! the mortgage indebtedness over a 25-year term. 
However, the rental allowance does not cover the cost involved in 
operation and maintenance of the quarters nor the provision and 
replacement of furniture. 

No comprehensive cost data are currently available applicable to 
ope reg and maintenance costs of Capehart housing for the Depart- 
ment of Defense as a whole. However, the Navy has found that 
ope veteaal and maintenance costs for its Capehart units amount to 
approximately $80 per month. These costs include heat, electricity, 
gas, maintenance of grounds, garbage disposal, repairs, and other 
necessary utilities and services. On this basis, it is appropriate to 
estimate that operation and maintenance costs for Capehart housing 
for the Department of Defense as a whole would probably average 
approximately $75 per month. 

It is not anticipated that all Capehart housing will be fully furnished 
with Government-owned furniture. A substantial number of the 
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occupants own their furniture and will occupy unfurnished quarters. 
Those quarters which are furnished, however, will increase the 
monthly cost to the Government by about $25 per month (assum- 
ing that the initial cost of furniture will be $3,000 and it will last for 
10 years). Therefore, the cost to the Government for Capehart 
housing will vary from $158 per month for unfurnished quarters to 
$183 per month for furnished quarters. Since the average rental 
allowance is $90 per month, unfurnished Capehart housing costs the 
Government $68 per month additional, while furnished Capehart 
housing costs the Government $93 per month additional. Over the 
25-year period of amortizing the mortgage on Capehart housing, these 
additional costs amount to $20,400 per unfurnished unit and $27,900 
per furnished unit. 

If comparab . oe iced Capehart and appropriated fund housing costs 
are compared, it is quite obvious that the appropriated fund is less 
expensive even if one assumes that the Government will pay interest 
for the appropriated fund units. However, such would not neces- 
sar ily have to be the case espec li ally in the year of a balanced budget. 


COMMITTEE CONCLUSIONS ON MILITARY HOUSING 


1) Excluding special cases maximum dependence should be placed 
on community support (45 to 50 percent 

2) Program needs to be reconciled with the long-range troop basis. 

3) Time-payment or credit-card method is too costly and should 
be change d. 

(4) Military departments have a legitimate and significant need for 
a substantial number of new family housing units, but this need can 
be met more economically through appropriation of the necessary 
funds. 


COMMITTEE RECOMMENDATIONS AND ACTIONS 


In view of the foregoing, the committee has agreed to recommend 
that a certain number of military family housing units be included 
he bill. However, it has rewritten certain portions of the authoriza- 
tion language in order to insure a better program. The bill as reported 
from the committee is designed to accomplish the actions incident 
to the following recommendations: 

1) The number of units to be constructed at a riven installa- 
tion shall not exceed 55 percent of the permanent long-range 
requirements (unless the Secretary of Defense shall certify that 
the installation concerned is isolated, or that housing is needed 
to meet unusual military conditions 

2) In no ease shall the total to be constructed under the 
fiscal year 1959 authorization exceed 30,000 units. 

(3) The Secretary of Defense shall certify to the Armed 
Services Committees of the House and Senate prior to advertising 
for bid, that the number of title VIII housing units to be con- 
structed at a given location is consistent with the long-range 
troop basis and the above-mentioned 55-percent factor. 


WHERRY HOUSING 


The Wherry Act was originally conceived as a method of providing 
housing units by private financing. About 82,000 units were con- 
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structed during the effective life of the act (August 8, 1949 to June 30 
1956). 

Based on a certification by the Secretary of Defense that the housing 
was needed, the FHA insured the mortgages. These unit mortgages 
averaged $8,100, or 90 percent, of the average unit cost limitation 
of $9,000. The mortgages are designed to amortize over a period of 
about 33 years at 4-percent interest. 

In general, Wherry housing projects were built on land leased to 

private sponsor by the Government for a 75-year period, at the end 
of which the Government obtains title. 

Rental levels are established by the FHA predicated on estimates 
of the ability of military personnel to pay. Military personnel 
occupying such units do not surrender their rental allowances as is 
normally the case, nor is it mandatory that they occupy these units 
as is the case with those constructed with appropriated funds. 

The present value of the 82,000 Wherry units located on Govern- 
ment-leased land is estimated in excess of $1 billion. 

Recognizing that Wherry units would be in existence at military 
installations for perhaps the next 60 to 70 years and that in many 
instances it would be desirable for the military departments to pur- 
chase them, Congress enacted permissive acquisition legislation in 
1955. In 1956, by Public Law 1020, 84th Congress, it was made 
mandatory for the Defense Establishment to purchase Wherry proj- 
ects at locations where Capehart units were to be constructed. To 
date, 14 Wherry projects representing 7,937 units have been acquired, 
or are in the process of acquisition. 


Vi he rry acquisition 

Of the total of 83,718 units in the Department of Defense Wherry 
program, acquisitions to May 9, 1958, total 37,776 units, divided as 
follows: 


Units 

Army aed ac ies Sn a ta ea ee 9, 990 
ae . “6 Se a Tie nore er tige iat cle Ne oa a 1, 073 
- Force ee ee Seep 26, 733 


ke addition to the sharin: 9,064 units (2,819 Army wai 6,245 Navy) 
are scheduled for acquisition prior to June 30, 1958. Of the June 30 
cumulative total of almost 47,000 units, about 26,000 were mandatory, 
the balance permissive. 

At present, acquisitions subsequent to fiscal year 1958 are scheduled 
for about 18,000 units, including the 9,374 permissive Air Force units 
proposed in this bill. This leaves about 19,000 units for which no 
acquisition is presently contemplated, because there is no specific 
requirement or need for acquisition at this time. 

Wherry taxation 

The taxation of unacquired Wherry projects by local taxing 
authorities is causing considerable concern. Section 511 of Public 
Law 1020, 84th Congress, provides that taxes on such projects shall 
not exceed the amount of taxes on other similar property of similar 
value, and further provides that the taxes shall be reduced by the 
amount of Federal payments to local authorities for school aid, plus 
the amounts expended by the Federal Government or the owner for 
services and facilities customarily rendered by the local taxing 
authority. 


28929 os 4 
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Authority to determine the amounts to be deducted has been dele- 
gated to the Secretaries of the three military departments. Deter- 
minations have been made in many cases, re their acceptance by 
local tax authorities is by no means general or uniform. In some 
cases, perhaps a third of those made to date, the tax deduction is 
accepted, and the case is then settled. In the remaining cases the 
local tax au ithorities either refuse to acknowledge the tax deduction 


at all, in effect questioning its constitutionality, or while accepting 
the princip “ey find points of disagreement on the amounts involved. 
As a result Defense now faces an increasing number of cases where 


litigation will intelet ely postpone the orderly resolution of tax 
problems and the closely associated rent increase problems. In this 
atmosphere Defense Says 1 must decide whether to: 
(a) Allow rent increases to cover (and hold in escrow) the full 
amount of the tax, which would work an unjustified hardship 
on the occupants, 0 
(6) Allow rent increases to cover (and hold in escrow) the 
amount of the net tax after deductions, which would result in a 
loss by the Wherry sponsor in the event of an unfavorable court 
decision. 

Furthermore, the burden of litigation and its cost fall on the mort- 
gagor and the mortgagee who, quite naturally, are then tempted t 
follow the simpler course of yielding io the full local tax and increasing 
the rental payments accordingly. 

Because of the wide variety of complications which have arisen in 
these cases, Defense has direc ted a survey of all Whe rry tax proble “ms 
in | to evaluate the effectiveness of the present program and t 
determine whether additional legislative authority is required. 

Because of the previously mentioned line-item requirement, the bill 
as presented requested authority for permissive acquisition of approx- 
imately 11,000 Wherry units not covered by the mandatory provisions 
of law. Subsequent to the submission of the proposed legislation to 
Congress, the Department of Defense forwarded certain additional 
requests for line-item authorization for permissive acquisition at 
certain installations where special conditions made it seem desirable 
for the Government to obtain ownership. 

Recognizing that the acquistt ion of these projects is consistent with 
previous legislation proposed by the committee and passed by the 
Congress, this bill would provide the Secretary of Defense with per- 
missive authority to acquire any Wherry project for which he deems 
there is a long-range military requirement. 

In addition, the committee has included an amendment to the 
Housing Amendments of 1955, designed to clarify and stabilize the 
procedures for acquiring Wherry housing projects by condemnation. 
The committee takes this action primarily because it has been in- 
formed, and has a sound basis to believe correctly, that the criteria 
utilized in the acquisition of Wherry projects has varied from service 
to service with a resultant lack of acceptable uniformity. The 
commitiee expects the Secretary of Defense, who should now have 
no doubt about his authority, to establish a standard procedure 
which, in the interest of clarity, just compensation, and equitable 
treatment of all concerned, will be followed by the entire Department. 
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SUBSTANDARD QUARTERS 


[i will be remembered that last year’s act authorized military de- 
partments to declare certain substandard units as inadequate and 
that by doing so it would be possible for the department to charge a 
rent rather than forfeit a full quarters allowance, »»d that this rent 
would be more consistent with the real value of the property. A time 
limitation was placed on the duration of this legislation; at the end 
of that time (July 1960) all substandard units which had not been 


repaired or altered to brine them up to standard are to be disposed of. 


The Senate committee agreed to this cutoff date in conference. The 
committee, however, indicated in its report that in the interest of 
economy it was not realistic to assume that the services would be 
allowed the necessary funds required to improve all substandard quar- 
ters in the immediate future, and that it certainly would be impracti- 
cable to permit the destruction or removal of usable units especially if no 
other housing were available. It also indicated that it expected the 
service Secretaries to report annually, in conjunction with the sub- 
mission of the military construction bill, the number of units declared 
substandard during the preceding year, the criteria utilized, the reason 
for such actions, the progress being made in eliminating units from the 
substandard list, and the cost involved. 

To date, the committee has not received a satisfactory report. 
During the hearings it requested specific information pertaining to 
the number declared substandard. The information received was to 
the effect that the Department could not provide specific data, but 
that it anticipated that 20,000 units might need to be destroyed. 
The committee notes line item justification data presented in support 
for new housing projects that part of the justification was predicated 
on the fact “that there exists at this installation a specific number of 
substandard units which must be destroyed or disposed of by July 
1960." Obviously these substandard units were not computed as 
assets in estimating the overall need for additional construction. It 
is equally obvious that the committee does not expect the Defense 
Department to house people in really inadequate quarters. Never- 
theless it feels that this program has not been sufficiently analyzed 
to date and, therefore, section 506 of this bill would provide for a 2-year 
extension of the previously mentioned terminal date 


OvERSEAS BASES 


This bill would authorize nearly $250 million for the construction 
of various overseas bases. There are approximately 280 major overseas 
bases utilized by our military forces throughout the world. This 
number does not include certain small and isolated stations. As of 
June 30, 1957, 41 percent of our armed services were stationed either 
abroad or with the operating forces of the Navy, afloat or mobile. 

\s of January 1958, these figures were as follows: 


Total in the active forces i / 2 ‘ ; _ 2, 600, 000 
Stationed abroad : 710, 600 
Navv forces afloat or mobile : 364, 000 


Percentave abroad and afloat : : ; 40. 3 
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The magnitude of our overseas effort can begin to be understood 
when it is realized that the bases covered in this bill alone represent 
the following dollar figures in consiruction authorizations only: 


Authorization in inventory as of June 30, 1958 ‘ $3, 079, 013, 000 
Authoriz ation not = in inventory 1, 498, 242, 000 
teqi uested authorization contained in this bill] 222, O81, OOU 
Estimated future authorization requirements 2, 126, 6380, 000 
Total. - - este 6, 925, 966, 000 


The committee requested that the Defense Department furnish 
the above figures for all overseas bases, ~ because of the amount of 
bookkeeping involved it was impossible to provide the information in 
time io be included in this report. The commitice will expect these 
figures to be furnished in connection with the submission of next 
vear’s (fiscal year 1960) military construction authorization bill. 

While many specifics of overseas activities must of necessity remain 
classified, including precise strengths for given locations, one national 
publication recently showed our overseas effort, in terms of personnel, 
as follows: 


Area Military Dependent lotal 
Far East... 7 a R 205, 004 92, 000 207, 000 
Alaska ee ; ‘ 41, 000 36, 000 77, 000 
wali. _. as se ae he 41, 000 58, 000 99, OU0 
Yaribbean........- ‘ es : . 23, 000 39, 000 62, 000 
Ne rth Africa ___ : 18, 000 11, 000 29, O0U 
| . 
Europe... a ee sas ‘ 353, 000 271, 000 624, 000 
cies tecnica i ete aia see cesataeine 681, 000 507, 000 1, 188, 000 


These figures are obviously not completely accurate, but they are 
sufficient to show the order of magnitude. In fact the trend is appar- 
ently toward increasing overseas costs and personnel strengths even 
though in many instances the military figures are decreasing. For 
example, the Department of Defense total of military and civilian 
personnel for overseas and foreign countries decreased during the 14- 
month period ending March 31, 1957, from approximately 690,000 to 
pt omnes 640,000. During this same time, however, the over- 

‘as dependent population increased from approximately 348,000 to 
approxim: itely 409,000. 

The salary costs alone on the above figures (predicated on an average 
of $5,000 a year per military individual and $6,000 a year per civ ilian ) 


create an annual payroll of nearly $3.5 billion. These salary figures 
obviously do not include the cost of ton needed logistical support 
which is tremendous. This logistical support consists of indigenous 


civilian employees, ship and airlift tonnage, schools, commissaries, 
medical facilities, and other items, all of which constitute a substantial 
outflow of cash. 


ADDITIONAL FACTS ABOUT UNITED STATES OVERSEAS EFFORT 


In addition to the employees of the armed services both military 
and civilian, the United States Government maintains close to 200,000 
full-time employees abroad. These employees are accompanied | 
better than 100,000 dependents. 
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The United States Military Sea Transportation Service in support 
of our overseas effort operates the world’s largest fleet of passenger 
vessels; nearly 550 ships call at nearly 550 ports. During 1 calendar 
year these MSTS ships carried nearly 250,000 tons of household 
effects. 

The Military Air Transport Service, 1 vear, transported close to 
60,000 United States civilians and dependents from this country to 
their overseas destinations (this does not count almost $400 million 
of Government moneys used to charter privately owned transportation 
space during the same period) 

During one fiscal year nearly 40,000 shipments of personal effects 
were dispatched out of a single east coast port. It is estimated that 
it costs approximately $10,000 to move an average family overseas. 

In many overseas areas our installations have become self-sufficient 
and almost isolated local American communities, completely equipped 
with their own clubs, shopping centers, theaters, hotels, and trans- 
portation service. 

While it has often been said that our personnel overseas represent 
our ‘“‘best ambassadors,” the committee cannot help but wonder if 
this isolation of American installations does not in fact occasion at 
times more resentment than it does a friendly attitude. 

Here the committee would like to address itself to the overseas 
family housing in the bill. They are mostly to be constructed under 
the provisions of the surplus commodity program. The committee 
recommends approval of most units requested because it realizes 
that our personnel must be adequately housed and too, it favors the 
surplus commodity method of constructing overseas facilities. The 
committee calls upon the Secretary of Defense to exercise his authority 
to authorize the construction of the minimum amount needed to meet 
military operational requirements only. ‘The committee cannot help 
but feel that wherever possible the United States personnel should 
attempt to become more a part of the local communities. It has 
received many letters on this subject from without the United States. 
C'ertain portions of one letter deemed pe rtinent are quoted below: 


CHAIRMAN OF THE SENATE ARMED Forces CoMMITTEE, 
Washington, D. ¢ 
DeAR Stir: * * on stepping off the plane, Captain 
Smith, who had never seen our village said “this is our town,” 
and he proceeded to organize mail, express, freight, and 
to stress public relations. At that time we under- 
stood it was the policy of the United States to have their 
people to mix as much as possible in the community. Since 
that time relations have been excellent. Housing is scarce 
in town, but local people have provided houses and sites to 
families who now live here. The United States military per- 
sonnel have become part of our community. We provide 
schools for the base children and the problem of bus trans- 
portation for the children out of town is something to consider 
also. Completely modern medical, dental, and hospital facil- 
ities is =~ provided—and used almost exclusively by the 
base. Civilian personnel working in the base nearly all live 
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in town. Our churches are pleased to have quite a number 
attending from the base, and the base chaplain on his regu- 
lar visits has been holding evening services in our town. In 
general, the United States military force has taken part in 
most of our local activities with a very friendly spirit prevail- 
ing. We feel that these friendly relations would be se riously 
jeopardized | by isolating the personnel families away from 
town. 
Yours truly, 


COMMITTEE CONCLUSIONS AND RECOMMENDATIONS 


The committee is pleased to note that the requests for overseas con- 
struction in this bill are generally on an austere basis and give evid- 
ence of very thorough prior review. Nevertheless, the committee 


calls upon the Secretary of Defense to exercise now a in the future 
continued and greater vigilance to insure that overseas construction 
is kept to a minimum and is consistent with approved military poli- 
cies, and that the stationing of dependents in areas of potential combat 
be seriously questioned. 

The committee desires this review and close supervision because if 
constant vigilance is not maintained, the following unacceptable con- 
ditions could result: 

(1) Individuals and units stationed overseas could become so 
engrossed in their own daily “housekeeping” that they do serious 
damage to their military mission. 

(2) Unacceptable immobility due to the ratio of noncombat- 
ants to ‘anal troops. Large and vulnerable numbers of 
dependents stationed in potential theaters of combat might well 
introduce personal considerations into the minds of those who 
should be solely preoccupied with military operations. 

(Nore.— At one Air Force installation within easy reach of 
potential enemy missiles, approximately 82 percent of the 
officers and 46 percent of the airmen are accompanied by their 
families. There are 3,200 high school and elementary students 
attending base schools—and this in an area where mobility is 
said to be one of the prime methods of defending the base—if 
_ _ nse’’ is the proper word). 

The cost of maintaining and providing logistical support 
fa overseas installations could exceed their military value, 


ReAL Estate 


The inventory report on real property owned by the United States 
throughout the world, dated June 30, 1957, prepared by the General 
Services Adminiatration. shows that Interior has control over 211.2 
million acres of Government-owned land in the United States; Agri- 
culture has control over 167.5 million acres of Government-owned 
land in the United States; and Defense has control over 27.3 million 
acres. 

The real property under military control includes property owned, 
leased, used by permit, easement, and various occupancy rights 
(foreign base agreements). As of June 30, 1957, the military depart- 
ments controlled approximately 35 million acres of land throughout 
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the world. This land, together with the improvements, had an 
original cost to the United States of $24.8 billion. 

The real estate under military control may be grouped as follows: 
27.3 million acres in the United States, together with improvements 
thereon, having an original cost of $19.5 billion; 5 million acres in 
the Territories and possessions, together with the improvements 
thereon, having an original cost of $2.6 billion; and 2.7 million acres 
in foreign countries, together with the improvements thereon, having 
an original cost of $2.7 billion. 

The real-property acreage under military control in the United 
States consists of the following: 


Acres 
Fee owned — Sl erate a sey idee diet cea tak sik tai cil tl tap sede Sts ek nth hed ead ee ti 669, 150 
Public domain_ - - an - emule Snes te andi deci wi r ith te 15, 067, 168 
Temporary use_-. P 5 ae oe Sed ae ee ht ee sane 4, 00%, 670 
Leased nn 3 oa it ohn ey er ey © bee Bee en 3 1. 722. 558 
EMasements_________- Sere ae Gaui eens ek Aa a rs Sita 67, 408 
Total_ Z 5 a a aerate erie site we ood cae ee eeee 27, 350, 954 


hstanting, is invited to the fact that over hi lf of the land under 
military control is public-domain land that has never been on the 
tax rolls. Only 7,669,150 acres of land under military control have 
been removed from the tax rolls in the United States. 

The 27.3 million acres under military control in the United States 
is approximately 1.4 percent of the total land area in the United 
States. The United States Government owns 408.5 million acres of 
land in the United States, or 21.5 percent of the total land area in the 
United States. 

The Department of Defense is continuing its efforts to dispose of the 
maximum practicable amount of real property, and, during the period 
August 27, 1955, to April 1, 1958, a total of 469 installations, or 
portions thereof, consisting of 1,841,076 acres of land, representing an 
acquisition cost of $707,910,000, were determined to be excess within 
the meaning of the Federal Property and Administrative Services 
Act of 1949, as amended. Altogether, the property so determined, 
and that which currently is being examined within the Department of 
Defense, consists of 6,077,501 acres of land on 717 separate installa- 
tions, which a an acquisition cost of $1,756,932,000. 

Since Korea, the authorization for land acquisition has been 
decreasing each year in both dollars and acres. The acreage and cost 
of property determined excess to military needs has been ine reasing 
each year. During the period April 1 to July 10, 1958, 68,982 acres 
of land, together with improvements thereon, having an original cost 
of $100,066,076, have been determined to be excess to the needs of 
the Department of Defense within the meaning of the Federal Property 
and Administrative Services Act of 1949, as amended. In addition 
to the foregoing, 2 Air Force ranges, having a total of 964,565 acres 
of land, will be dec ared excess to the requirements of the Department 
of Defense within the near future. 

New weapons systems continue to be the principal user of additional 
acreage being added to our inventory. However, the use of existing 
bases for such sites, wherever available, and the use of existing bases 
for support facilities, kept new acquisition to a minimum and reduced 
the cost of constructing support facilities. Some examples of this 
practice are the use of Camp Cooke, Calif., as a joint missile facility 
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and the use of Francis E. Warren Air Force Base in Wyoming as a 
support location for an ICBM site. 

A summary of the real-estate acquisitions proposed in titles I, II, 
and III of the bill is shown in the following tabulation: 





Di :2moun thousand 
F¢ Easement Tota 
juisit l I st cost 
1CT¢ 4 
Ay 152. 89 $5, 957.0 7, €45. 00 $4, 200. 0 $10, 247.0 
N 1 1, 337. 00 2,008. 0 399. 00 164.0 2. 172.0 
Air Fores 2 O78. 41 1, 362. 5 3, 400. 49 289. 3 1,651.8 
Tota — 7, 368, 30 9, 327.5 11, 644. 49 4,743. 3 14, 070.8 
NOTI Land in addition to that shown above will be required for aircraft control and warning, ballistic 
missiles, and strategic missiles at various locations where the exact acreage and cost have not yet been 


Although the committee acknowledges the Department’s efforts 
toward the disposal of surplus real estate, it is, frankly, disappointed 
in the results attained so far. In consideration of the fact that over 
27 million acres in the United States alone are controlled by the 
military departments, the Defense Establishment is under the most 
serious obligation to husband its resources and to return to the tax 
rolls all real-estate holdings surplus to strict military requirements. 
The committee notes, further, the failure of the Department of 
Defense to include legislative provisions, as sngnig last year, which 
would permit the sale of military inst: allations in high-priced urban 
areas and authorize the use of sale proceeds tow: hee the reconstitution 
of facilities elsewhere at an overall saving to the Government. 


WASHINGTON ArrRsPACE PROBLEM 


For some time the committee has been cravely concerned over the 
problems arising from the multiple utilization of airspace by military 
and civilian aircraft. It is obvious that the airspace problem in 
Washington is becoming more and more acute—even as it is in many 
other parts of the country. The committee feels strongly that 
Congress can no longer approve the establishment or expansion of 
military air facilities in heavily populated centers without covering 
thoroug hly the airspace | yroblem. 

This | bill includes two items for: 

The Navy in the amount of approximately $18 million, and $20 
million for the Air Fores. These authorizations would be utilized 
the expansion of Andrews Air Force Base and the John Tower air 
Ten lity located at Andrews. 

Testimony given by Navy and Air Force witnesses concerning their 
plans to move air operations from Bolling and Anacostia indicated 
that they propose to move as soon as the construction of adequate 
facilities at Andrews are completed. One witness indicated that such 
a move might be as late as the first quarter of the calendar year 1963 
before Bolling and the MATS terminal at National Airport would 
cease to be used. The earliest possible leis mentioned in the testi- 
mony was some time late in 1960. The committee cannot help but 
feel that this is not early enough. 

It is understandable that the services have many military require- 
ments relative to the operation of aircraft in the Washington area; 


~< 
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but regardless of these requirements, the committee cannot help but 
conclude that some additional vigorous and prompt action must be 
taken immediately to ease the situation—even if it means that, on a 
temporary basis, substitute solutions are accepted. 

In 1957, there were 280,000 flights from the National Airport, of 
which 7,700 were MATS aircraft. At Bolling there were 42,000; at 
Anacostia, 72,000. Andrews is also a busy airport with 222,000. 
This makes a total of around 626,000 aircraft operations in the 
Washington area annually, of which, if these figures taken from the 
testimony are correct, only a little better than 270,000 were civilian. 
These figures sound fantastically high, but they are taken directly 
from testimony so it is assumed that “the y are correct. 

At the committee’s request, Gen. E. R. Quesada, Special Assistant 
to the President, Chairman of the Airways Modernization Board, 
and Chairman of the Air Coordinating Committee, appeared before 
the committee. The committee found General Quesada highly in- 
formed on the subject and most cooperative. The committee sug- 
gested to General Quesada, that it wanted not only a solution for the 
interim period but also a* permanent one predicated on long-range 
planning. He was asked to confer with the services involved and 
review the possibilitv of immediately moving certain of the pro- 
ficiency and other military flying operations from the Washington 
area to outlying areas, even if such required conditions which would 
not be considered satisfactory to meet all military requirements over 
a long period of time. 

As a result of General Quesada’s investigation, he wrote the com- 
mittee a letter on June 16, 1958 (a full copy of this letter will be found 
at the appendix of the printed testimony), salient features of which 
are printed below: 


Your committee’s desires for early action prompted me to 
explore in some detail two logical possibilities: 

First—what action can be taken now, this week, to alle- 
viate the congestion, and improve the air traffic safety 
features, and 

Second—what interim steps can be taken between now and 
the time an expanded Andrews facility can accept addi- 
tional aircraft. 

In the first instance, I would like to list for the committee’s 
information action on the part of the Air Force and the Navy 
at Bolling and Anacostia that will be taken immediately to 
reduce the volume of operations at those bases. This action 
is a direct result of your committee’s request for the study 

An agreement between Anacostia, Bolling, and Wash- 
ington National towers to separate the traffic from those 
bases has been amended as of June 10. The amended agree- 
ment further confines military VFR traffic operating to and 
from Bolling and Anacostia to two definitely prescribed 
corridors or tunnels from which they may not deviate. 
These tunnels will keep Bolling and Anacostia aircraft east 
of the Potomac and Anacostia Rivers and will prevent them 
from mixing with aircraft operations at Washington National 
Airport. I would like to insert a copy of the amended 
agreement for the record. 
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2. Both bases are completely closed to jet aircraft and 
the six jets previously stationed at Anacostia are now 
grounded, and will be transferred to Andrews. 

All transient aircraft at Bolling and Anacostia will be 
restricted to official business only. 

Flights emanating from Bolling and Anacostia will leave 
the vicinity of Bolling-Anacostia until the flight is to be 
terminated. 

5. Bolling and Anacostia pilots will make increased use of 
nstrument flight plans to the extent that they can be 
SORSORETDS by the air traffic control system. 

All reserve squadrons at Anacostia will be scheduled to 
pe form their yearly 2 weexs of active training duty at other 
bases throughout the country where less air traffic congestion 
exists and not at Anacostia. There are no Air Force reserve 
squadrons based at Bolling. 

It is anticipated that the above actions and restrictions 
will reduce the annual eres at Bolling and Anacostia 
by about 26,000 movements, ¢ bv about 25 percent. 

My investigation into the nai le immediate transfer of 
aircraft from Bolling and pee to other military bases 
until Andrews is ready led me to two basic considerations. 
First, it was necessary to find ailits ary bases within 200 miles 
of Washington which could accept ae = additional 
piston aircraft of oe types now based at Bolling and Ana- 
costia, Second, we had to explore the impact the remote 
location of senile oul have upon the complicated schedul- 
ing of pilots, aircraft, and missions. 

To physically accept additional aircraft, a remote base 
must have adequate runway, ramp, and parking space. The 
base would have to be so located that the introduction of 
additional operations would not aggravate an already con- 
gested airspace and air traffic-control situation. 

3efore transferring Bolling and Anacostia aircraft, pro- 
vision must be made for transfer and housing of maintenance 
and other support personnel, for storing and testing spare 
engines, radios, and various other aircraft components. 


* * . * * 


On the basis of data I have been able to develop in the 
we paration of this report for your committee, | recommend: 
. Expedited action to immediately enlarge the ground, 
navigation, communications, and landing facilities at An- 
drews Air Force Base and Patuxent River Naval Air Station. 
This action is absolutely essential to realizing the maximum 
safe utilization of the airspace and airports in the National 
Capital region. 

The expansion at Andrews be so staged that homogene- 
ous units of Bolling and Anacostia aircraft can transfer to 
Andrews at the completion of each specific stage. 

That any increase in the civil air traffic into the Wash- 
ington National Airport be carefully reviewed until such 
time as this air-traffic congestion has been alleviated by the 
completion of the airport now planned at Chantilly. For 
example initial operations of commercial jets serving the 
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Washington area will be operated from Friendship Airport 
near Baltimore until adequate facilities are available at 
Chantilly. 

4, Continued effort on the part of the Navy, the Air Force, 
and civil operators to explore ways and means to further 
ite the number of aircraft operations at Bolling Ana- 
costia, and National Airport. 


The committee wishes to compliment and thank General Quesada 
for his assistance. It cannot help but feel, however, that it is in- 
cumbent upon the services to continue to pursue the subject most 
vigorously—even if it means drastically curtailing proficiency flights 
in areas where civilian aircraft must operate. It becomes increas- 
ingly obvious that a solution must soon be found to the airspace 
congestion which has resulted in so many tragic fatalities in the past 
few months. The committee cannot help but feel that many of 
these tragedies could have been avoided. The committee includes 
these remarks in this report on the construction bill in order to em- 
phasize the problem and to indicate that it expects the Secretary of 
Defense to move with all possible speed in expediting the construction 
of facilities at Andrews Air Force Base and also to insure that the 
establishment of other military facilities throughout the country is 
coordinated in light of the airspace problem, 


ComPETITIVE Bip ProcepURES AND ConTrRACcT SUPERVISION 


The committee has always been of the firm conviction that con- 
struction contracts should on the main be let under established and 
time proven competitive bid procedures. This is the only adequate 
way to insure that the Government gets the most value for the dollar 
spent. 

During the hearings, Department of Defense was requested to 
submit information indicating past experiences in this area. Informa- 
tion received is shown below: 


Comparative percentage of competitive bid contracts versus negotiated 
contracts for all Department of Defense military construction during 
the past 54% years 





Percentage of work 
performed by— 


Competitive- | Negotiated 
| bid contracts | contracts 











Fiscal year 





IPI car ssshinsn te Shh Sunda cies pts ve esa Nae geth Gein asad cada amr ican 93 7 

Ns 8 ee eo re ee ee | 93 7 

LOB oo in cnnanivndsnacicnsGesse bak eee ee oe 80 | 1 20 

WO Se ith aio as seks a ne ee eetearacd 91 9 

1957. ao ah ae ee | 91 | 9 

SOE DRE; Cieencccckndcdccianactasds-aeededaneeiaceael v4 6 
' 





1 This high percentage is mainly due to the DEW line construction contracts. 


The committee is pleased to note that the experience in the con- 
struction field indicates that better than 90 percent of all contracts 
have been let on a competitive-bid basis; however, it feels that im- 
provements can still be made. It recognizes, of course, that under 
certain classified conditions and at special overseas locations it may be 
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hecessary to resort to negotiated contracts There is a grave danger, 
nowever, that negotiated procedures may result in excessive costs and 
inefficiency especially when adequate supervision by qualified military 
and « han engineers representing the Government is not const: antly 
maintained. The committee particularly views with alarm the grow- 
ing trend to let huge contracts for the construction of missile facilities 
on a negotiated basis. The use of package-tvpe contracts for design 
and construction activities with industrial manufacturers could well 
result in the following: 
(a) Large sums of appropriated funds controlled and expended 
as the contractor sees fit. 
b) Excessive concentration of vast sums of money in the hands 
of a single contractor. 
(Cc Inadequate or no supers ision of the design and construction 
by qualified representatives of the Government. 
d) Competition between two or more military services for 
resources, materials, equipment, and personnel. 

In view of the foregoing, section 506 of this bill repeats the language 
contained in previous construction bills to the effect that insofar as 
possible, contracts under this act should be awarded on a competitive 
basis to the lowest responsible bidde1 In addition, section 506 
provides that contracts which shall be executed by the United States 
under this act shall be executed under the jurisdiction and the super- 
vision of the Corps of Engineers, Department of the Army, or the 
Bureau of Yards and Docks, Department of the Navy, unless the 
Secretary of Defense, in special cases determines otherwise 


HosPITALS AND DEPENDENT MeEpbICAL CARE 


There was originally requested in this bill authority to construct 
nine hospitals listed as follows: 
For the Ar 
A 50/100-bed hospital at Carlisle Barracks, Pa., in the amount 
of $1,900,000; and 


A 125/200-bed hospital at Fort McClellan, Ala., in the amount 
of $3,331,000. 


For the Navy 
No hospitals were requested ; however. SS .503 000 Was 
requested to provide for replacement ol Inadequate or tempo- 
rary facilities and for certain new ones at thre Naval Medical 
Center, Bethesda, Md. 
For the Air Fore 
Seven small 50-bed hospitals totaling $16,137,000 at Air Force 
bases which do not now have hospitals. 
The installations are: 
Glasgow Air Force Base, Mont 
Grand Forks Air Force Base, N. Dak. 
Kinross Air Force Base, Mich. 
Wurtsmith Air Force Base, Mich. 
Beale Air Force Base. Calif. 
Richard Bong Air Force Base, Wis 
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The committee has for some time been quite concerned, not over 
the services’ requirement for proper medical facilities, but over the 
maximum utilization of those already in being. This aspect has been 
emphasized most recently by the results accumulated to date in the 
implementation of title Il of the Dependents Medical Care Act 
(Public Law 569, 84th Cong.). 

Title IT of the above-referenced act provides in part that in order to 
assure the availability of medical care for certain dependents of 
members of the uniformed services, the Secretary of Defense should 
prescribe procedures for providing medical service or health plans as 
deemed appropriate. Despite a sizable reduction in personnel 
strength since enactment of the law, the cost for dependent medical 
care for fiscal year 1958 has grown to over $75 million and for 1959 it 
is estimated that it will be approximately $70 million. Apparently 
one of the main reasons for these high costs has been the failure of 
the Department of Defense to require that existing military medical 
facilities, where adequate and available, be used for the treatment of 
dependents. 

A comparison of the cost per patient-day for each of the three 
services and for the Dependents Medical Care Act during fiscal year 
1957. is shown below: 


Cost pe . pale ni-da / for fiscal year 195? 


Navi $16. 24 
Army 26. 42 
Air Fores 24. 64 
Dep dents Medieal Care Act 7 15. OO 


Of course, these costs are averages and the DMCA cost is an esti- 
mate. While these figures are not fully comparable, because the 
DMCA figures do not include administrative charges or fees paid by 
dependents nor does the Government experience all of the cost incurred 
by private medical facilities. Nevertheless, they do represent out-of- 
pocket costs to the Government for the cost per patient-day in medical 
facilities both private and military. 

DMCA cost has risen to $50 a day since 1957, while it has been 
stated that service costs per patient-day have remained approxi- 
mately the same. 


USE OF EXISTING MEDICAL FACILITIES 


[t appears obvious to the committee that existing medical facilities 
are not being utilized to the extent of their capacity. At the beginning 
of calendar 1958, the committee has been informed, the normal bed 
capacity of the medical facilities of the three services was approxi- 
mately 85,000. Approximately 42,000 of this number represents the 
operating beds and the daily average of beds occupied was less than 
31,000. Dependents occupied less than 6,000 of this 31,000 figure. 
In fact, during the first vear of the operation of DMCA, beds occupied 
by dependents in military medical facilities decreased by approxi- 
mately 1,000. 
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COMMITTEE ACTION 


In light of the foregoing, the committee does not at this time 
recommend additional authorization for the construction of hospital 
facilities to replace those already in existence. It realizes that there 
exists within the services many medical installations which must 
ultimately be replaced and modernized. However, it has adopted 
the policy of disapproving, at least for this vear, replacement of such 
facilities until it is convinced that maximum utilization is being 
accomplished at existing facilities. 

The committee has therefore deleted from the “Army’’ title of the 
bill the 2 hospitals previously mentioned—one at Carlisle Barracks, 
Pa., and one at Fort McClellan, Ala. It recommends approval for 
the Navy and Air Force items only because the Navy item is basically 
for the expansion of the Medical Center at Bethesda, a national 
institution, and because the small 50-bed hospitals carried in the 
“Air Force” title are for installations which do not now have hospital 
facilities. 

In taking this action, the committee calls upon the Secretary of 
Defense to furnish at an early date a tabular report, showing full 
figures pertaining to the nuibes of dependents cared for during the 
2 calendar years preceding the effective date of the Depe indents 
Medical Care Act and relative subsequent data. 


RESERVE COMPONENT FACILITIES 


Last year when reporting on the hearings which preceded the 
enactment of Public Law 85-215, providing authorizations for con- 
struction of Reserve-component facilities, the committee indicated 
its desire that in subsequent legislation of this type the Department 
of Defense should request annual authorizations on a line-item basis. 
Therefore, shortly after the submission of 5. 3756 to Congress (the 
fiscal year 1959 military construction authorization bill auhicind to 
the active services), the Department of Defense submitted S. 3863, 
proposing certain line authorizations for construction pertaining to 
the Reserve components. 

It appeared logical to the committee that both Active and Reserve 
construction programs be combined in one bill; therefore, while 
testimony was taken on S. 3863, its provisions as recommended by 
the committee have been included under title VI of this bill. 

As originally presented, 5S. 3863 contained authorization requests 
amounting to approximately $30 million broken down as follows: 
Navy and Marine Corps : ..-- $11, 892, 000 
Air Force Reserve and Air National Guard. ed esl aS sng gc : 18, 248, 000 
No additional authorizations were requested for the Army National 
Guard and the Army Reserve. The Department of Defense indicated 
no additional authorities were requested for the Army National Guard 
and the Army Reserve because there existed a carryover into fiscal 
year 1959 from prior-year authorizations in an amount of approxi- 
mately $45 million. The inference was that this $45 million was 
considered adequate to provide construction for the next 12 months 

The committee takes exception to this philosophy It considers 
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the National Guard and the Organized Reserve as absolutely essential 

to this Nation’s defense, and it firmly believes that our Reserve com- 
ponents must be provided with adequate armories and the other 
facilities needed for their training. 

Testimony taken last year indicated that there were better than 
2,000 locations where Army Reserve training was being carried on 
and that of these only 551 were considered adequate. In the case of 
the Army National Guard it was stated that out of a total requirement 
for 2,700 units, there remained 800 locations to be established or 
improved, and yet S. 3863 contained no request for additional Army 
installations. This is surprising in view of the fact that the committee 
was informed that various States and communities have already made 
available approximately $35 million as their contribution, and if the 
Federal Government were to provide its 75 percent share there would 
need to be almost $100 million more made available. 

Various charts presented during the hearings indicated that the 
total amount of authorizations requested represented only 2.6 percent 
of the total requirement. If this percentage is added to that already 
in being or under contract, there remains 46.9 percent to be filled. 
At this rate it would take nearly 15 years to provide the estimated 
requirements for all Reserve components. 

Testimony from senior National Guard officials indicated ‘a dire 
need for many new Ni itional Guard armories.”’ 

At the committee’s request the National Guard Bureau submitted 
a list of various projects in accord with requests and priorities estab- 
lished by the adjutants general of the States involved, with State- 
matching funds and sites already available. It was indicated to the 
committee that these projects, both armory and nonarmory, had been 
reviewed for compliance with Departme nt of Defense criteria and a 
continuing requirement under the new forces structure of the Army 
National Guard, and all are considered to be essential and eligible for 
Federal participation. 

As a result of the foregoing, the committee added line-item projects 
for the Army National Guard in the amount of approximately $23 
million and for the Army Reserve approximately $5 million. 

During the course of the hearings, the Assistant Secretary of De- 
fense for Properties and Installations, by letter dated June 18, 1958, 
furnished the committee a list of projects for each Reserve component 
showing them by location, type, and indicating those for which the 
existing authorizations would carry over into fiscal year 1959 (this 
list. appears in the printed hearings, beginning on p. 836). In taking 
the action to add the line item projects for the Army National Guard 
and for the Army Reserve mentioned previously, the committee wishes 
to make completely clear that this additional authorization would be 
in addition to projects heretofore approved and to those covered in 
the carry-over list conveyed by Secretary Bryant’s letter of June 18, 
1958. These authorizations are not intended as a priority but rather 
as a supplement to the previously mentioned list. 

Secretary Bryant’s letter of June 18, and that portion of the carry- 
over list pertaining to the Army National Guard is appended to this 
report. 
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Further description of title VI is contained in a subsequent portion 
of this report along with a geographical listing by States. 


SAN JACINTO ORDNANCE DEPOT, TEX. 


As indicated in previous reports accompanying prior-year military- 
construction-authorization bills, the committee has for some time been 
concerned over the specific location of certain types of military 
facilities, especially those constituting ; potential danger to the local 
communities incident to the storage of huge quantities of explosives 
and other munitions. Equally of concern to the committee is the 
retention of facilities at the expense of the local economy when the 
original military requirement for their existence may have been sub- 
stantially altered or eliminated by changes in the concept and tech- 
nology of modern warfare. 

The San Jacinto Ordnance Depot, as well as the naval facility at 
Port Chicago, Calif., has been the subject of review by the committee 
over the past several years. Recently the committee has received 
many letters and telegrams challenging the need for the San Jacinto 
Depot. The committee notes the action by the House of Representa- 
tives in its passage of the fiscal year 1959 military-construction- 
authorization bill, wherein the language contained in section 109 of 
title I would require the sale of San Jacinto by the Secretary of the 
Army. The Senate committee feels that a sale must be considered 
only in light of security requirements. It does believe, however, that 
serious question has arisen as to the actual need for this fac ility at its 
present t location and whether it would be advisable to move it to an 
alternate site. Therefore, language has been included in section 110 
authorizing and directing the sale of the San Jacinto Ordnance De ‘pot, 
unless the Secretary of Defense finds after due investigation that such 
action would be inimical to the national security. 

In taking this action, the committee invites the attention of the 
Secretary of Defense to the need to resurvey other like installations 
where similar conditions may exist. The committee especially wants 
to emphasize the Port Chicago Facility as being in this category. In 
the past the committee has been urged to authorize the relocation of 
Port Chicago. The committee has taken no action because of firm 
representation by the Department of Defense that the existence of 
the Port Chicago Facility at its present location is essential to national 
security and that no satisfactory alternate site has been found on the 
Pacific coast. 

The committee calls upon the Secretary of Defense to again review 
this matter and report the results of such review to the Committees on 
Armed Services no later than February 1, 1959. 
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TITLE I—ARMY 


BRIEF OF NEW AUTHORIZATION PROGRAM 


Title I (Army): 
Inside continental United States. .... ...-dccnccauccawencde $104, 325, 000 
Outside continental United States. ........ 2. .~<enscene 8, 732, 000 
Classified <a Misia casas haan so iain nics alle 63, 906, 000 


Emergency construction. = iss ok at pec AO ga ee 25, 000, 000 
OUR veh ca apweninkancedp sen aes anodes anes 201, 963, 000 


The Army structure in support of which the construction program 
is designed is summarized by major combat units as follows: 


Army structure—Major combat units 











| 
Fiscal year | Fiscal year 
1958 1959 

End of year strength. ..........-.--------------------- . | 900, 000 870, 000 
I a, G25 5 Sit okanacncnsaweecens 15 14 
Armored Combat Command. araccae 1 1 
Brigades, battle groups, and regiments i ‘ dialcaalle ll ll 
WEIS COMIN Be iininie es wcgesbednne Rarkgaiictpen dela wicnccamietldeilaal 4 4 
Total surfacs-to-mariions wmilsslle UNIS * 6 oko. oo noon cence ccec suede wie snensdbecs 29 (9) 35 (7) 
Surface-to-air missile battalions... hicihaeiatdlsbeaihhiee | 65 74 
Aviation companiOe. .. ..cccecccusecccsss . ‘ waigiathlevs caaméwant | 25 30 
_—$$$_$ $f 

Aviation helicopter companies-.--------- 2 hwrnbeene ncaa | 21 24 
Aviation cargo companies. _--- | 4 6 








1 Numbers in parenthesis represent units included in missile commands listed above. 


The Army’s comparative personnel strengths showing officers, 
enlisted, and cadets are as follows: 


Military personnel strengths—Army 


[Thousands] 
Actual strength Projected strength 











| | 
June 30, 1958 | Average strength 
June 30, | Dee.31,}/ = | | June30, | or . 
1957 1957 Original | | 1959 Fiscal Fiscal 
| \fiscal year| Current | year | year 
| 1958 esti- | estimate | 1958 | i959 
mate | | 
INE cosines Sidsin | 1106] 1047] 1106] 105.0] 100.1] 102. 2 
Enlisted __- So re 884.7 810.2 | 887.4 793.1] 768.0 | 820.1 73.8 
DORE 6c Se ce tiaeaintewe 995.3} 914.9 998.0} 898.1 868. | 936. 876.0 
Cadets ba iechnaaaW aan 1.8 | 2.4 | 2.0 | 1.9 | 1.9 2.4 2.4 
et os seers: sl “ORAL C28) 26000 900. 0 870.0 938. 9 878. 4 
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A summation of the fiscal year 1959 military construction authoriza- 
tion requests as originally presented to the committee follows: 


Summary of program objectives contained in title I (Army) 


4 mount Percent 


For construction of Nike, Hawk, and Missile Master facilities in both continental 

United States and overseas areas- - - $137, 215, 000 39. 5 
For troop housing in the continental United States and overeseas areas, including 

$29,000,000 for permanent barracks, messes, and administration and supply 

buildings, to accommodate 10,768 enlisted men, and $3,200,000 for permanent 

BOQ spaces to accommodate 372 officers. The remaining $6,400,000 will pro- 

vide 3,644 semipermanent barracks spaces and 663 BOQ spaces at temporary 














installations in the continental United States and in overseas areas 38, 640, 000 11,1 
For construction of facilities in support of classified projects in overseas areas 31, 280, 000 9.0 
For classified facilities in support of the Nike-Zeus program in the continental 

United States and in overseas areas... 29, 195, 000 8.4 


For construction of necessary facilities required by changes in Army missions, 

new weapons developments, new and unforeseen research and development 

requirements, or improved production schedules 25, 000, 000 7.2 
For the construction of training facilities, to include $3,400,000 for an academic 

building at Fort Lee, Va.; $2,300,000 for an academic building at Fort Sill, Okla.; 

and $7,900,000 for classroom and laboratory buildings at Fort Bliss, Tex 17, 481, 000 5.0 
For fee acquisition of 551 acres at 3 named installations, and fee acquisition of 3,402 

acres and easement over 7,845 acres at various Nike and other antiaircraft 

installations. ---- 10, 247, 000 
For research, development and test facilities in the continental United States 9, 931, 000 
For essential airfield and heliport facilities at major installations throughout the 

United States and in overseas areas to support the Army’s aviation program 
For the construction of hospital and medical facilities, to include $1,900,000 for a 

50/100 bed hospital at Carlisle Barracks, Pa., and $3,300,000 for a 125 
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, 269, 000 











0) bed 





hospital at Fort McClellan, Ala ; : 6, 583, 000 1.9 
For the U. S. Military Academy, to prov 4 new cadet barracks buildir 526 

spaces), alterations to the existing hospital, and modcinization of facilit at 

Camp Buckner ‘ a : 5, $44, 000 i. 7 
For maintenance and storage facilities and miscellaneous support items along the 

line of communications in France 4, 063, OO 2 


For community, welfare and morale facilities in the United States and in overs« 
areas to include commissaries, service clubs, NCO clubs, chapels, hobby shops, 
post exchanges, and libraries 3, 431, 000 1.0 
For continuation of other essential programs to include administrative facilities; 
( 

















covered, open, and ammunition storage f ties; waterfront facil > post 
engineer facil i maintenance shops; 1 utilities, to include icity 
water, heat, r i streets, and ground improvements 20, 849, 000 6.0 
Total see sire alataliteretastnasta ; 347, 028, 000 100. 0 
Major changes in the above as a result of committee action ars 1) Deletion of the $137,215,000 for cor 
struction of Nike, Hawk, and Missile Master fa from title I (Army), and inclusion of the authority 





in title IV (Defense) as previou 


ly mentioned 


( ‘ate qoru § of consti uction 


A breakdown of the program by broad categories is as follows: 





Analyses of title 1 Army) by cate gory type of facilities to be prov ided 
{Dollar amounts in millions] 
Zone Per- Over Per- Per- 
Categories of in cent seas cent Total cent 
terior 
1. Operational and training $127. ( 36.6 $40. 2 11.6 | $167.2 48.2 
2, Maintenance and production 12.1 § 2 12.9 3.7 
3. ‘Research, development, and t« 19 7 19. 4 6 39. 1 11.3 
4. ! 11. 3.2 11.1 3.2 
5 1 medical 6.4 1.9 ] 6.5 1.9 
‘ ¢ ( , ¢ 2 2 l Q 7 > & 
7 j unit 42.9 12.4 4.5 1.3 47.4 13.7 
8. i ground improvem«e La 2.8 8.2 2.3 17.9 5.1 
9 tc2 1 3.0 s 10.2 2.9 
1 25.0 73 25. 0 7.2 
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PROGRAM BY MAJOR ACTIVITIES 


A description of the program by major activities and the missions to 
be served follow: 
Technical services 

Ordnance Corps.—The assigned mission of the Ordnance Corps, 
under the direction of the Deputy Chief of Staff for Logistics, is to 
support Army combat forces by the provision of all weapons, ammuni- 
tion, combat vehicles, ordnance general supplies, and trained personnel 
to furnish specialized ordnance services of the types needed, when and 
where needed. This element of the program totals $25,393, 000 for 
construction at 5 installations, to include operational and training 
facilities, research, development and test facilities, administrative 
facilities, medical facilities, troop housing, community facilities, and 
utilities, representing 7.6 percent of the program. 

Quartermaster Corps.—The Quartermaster General, under the 
Deputy Chief of Staff for Logistics, develops, provides and services 
food, clothing, petroleum (except field and higher echelon mainte- 
nance of pipelines), aerial supply equipment, other quartermaster 
equipment, supplie s, Maintenance and services for the Army, and, as 
assigned, for the Nav y, the Air Force, and the Marine Corps; provides 
for the disposal of Army surplus personal property, as assigned; and 
provides for the care and disposition of the remains and personal 
effects of deceased personnel of the Army and as directed or agreed 
upon, of the Navy, Air Force, or Marine Corps, and for general super- 
vision of the operation of national cemeteries. Included in the program 
for the Quartermaster Corps is $4,630,000 for construction at 1 instal- 
lation to include operational and training facilities, and troop housing, 
representing 1.4 percent of the program. 

Chemical Corps.—The mission of the Army Chemical Corps, under 
the direction and control of the Deputy Chief of Staff for Logistics, is 
to provide support to the Department of Defense (Army, Air Force, 
and Navy including the Marine Corps) in the fields of chemical, bio- 
logical, and radiological (CBR) warfare, including smoke, flame, and 
incendiaries, and materiel and equipment. This mission carries with 
it a responsibility to assure that the Army achieves a realistic capa- 
bility for operations in both offensive and defensive CBR warfare. 
This segment of the program totals $2,846,000 for the construction of 
troop housing and utilities at 2 installations, representing 0.9 percent 
of the program. 

Signal Corps.—The primary mission of the Signal Corps under the 
direction of the Deputy Chief of Staff for Logistics is to provide com- 
munication and pictorial services for the United States Army, world- 
wide, and for other components of the Department of Defense as 
directed. The Signal Corps element of the program totals $9,098,000 
for construction of operational and training facilities, maintenance 
facilities, research, development and test facilities, administrative 
facilities, troop housing and utilities at 1 installation, representing 
2.7 percent of the program. 

Corps of Engineers.—The Corps of Engineers, a technical service 
and a combat arm, is the construction agency for the Department of 
the Army whose Chief reports to the Deputy Chief of Staff for Logis- 
tics. The Chief of Engineers is the commander of the Corps of 
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Engineers and the senior engineer staff officer of the Department of 
the Army, and as such is in charge of the entire military-civil works 
program of the Corps of Engineers. Construction proposed for the 
Corps of Engineers totals $1,913,000 for construction at 1 installation 
to provide operational and training facilities representing 0.6 percent 
of the program. 

Transportation Corps.—The Transportation Corps, a technical 
service under the direction of the Deputy Chief of Staff for Logistics, 
provides or secures transportation services for the Army, Navy, and 
Air Force. This element of the program totals $3,634,000 for con- 
struction at 1 installation to provide operational and training facili- 
ties, administrative facilities, troop housing, and utilities representing 
[3 percent of the total program. 

Medical Corps.—The Army Medical Service, headed by the Surgeon 
General who reports to the Deputy Chief of Staff for Logistics, 
furnishes the Army Establishment, and when appropriate, members 
of other uniformed services, medical and dental care, hospitalization, 
evacuation, preventive medicine, veterinary and other services 
essential to the maintenance of health. This program will provide 
$862,000 for construction of 1 Medical Corps installation of troop 
housing, representing 0.3 percent of the total program. 

Continental United States Armies 

First United States Army.—A continental United States Army 
Command, the area of which is comprised of the States of Connecticut, 
Maine, Massachusetts, New Hampshire, New Jersey, New York, 
Rhode Island, and Vermont. The program includes $3,920,000, rep- 
resenting 1.2 percent. 

Second United States Army.—A continental United States Army 
Command, the area of which is comprised of the States of Delaware, 
Kentucky, Maryland, Ohio, Pennsylvania, Virginia, and West Vir- 
ginia. The program contains $3,331,000, representing 1.0 percent. 

Third United States Army.—A continental United States Army 
Command, the area of which is comprised of the States of Alabama, 
Florida, Georgia, Mississippi, North Carolina, South Carolina, and 
Tennessee. The program includes $10,974,000, representing 3.3 
percent. 

Fourth United States Army. A continental United States Army 
Command, the area of which is comprised of the States of Arkansas, 
Louisiana, New Mexico, Oklahoma, and Texas. There is included in 
the program $21,219,000 in support of Fourth Army, representing 6.4 
percent of the total program. 

Fifth United States Army.—A continental United States Army 
Command, the area of which is comprised of the States of Colorado, 
Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, 
Nebraska, North Dakota, South Dakota, Wisconsin, and Wyoming. 
The Fifth Army element of the program totals $2,943,000, represent- 
ing 0.9 percent. 

Sixth United States Army.—A continental United States Army 
Command, the area of which is comprised of the States of Arizona, 
California, Idaho, Montana, Nevada, Oregon, Utah, and Washington. 

The program provides $9,027,000 and _ utilities, representing 2.7 
percent. 
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Other continental United States areas 

The Military Academy.—The United States Military Academy, 
West Point, has the mission of instructing and training the Corps of 
Cadets, so that each graduate shall have the qualities and attributes 
essential to his progressive and continuing development throughout 
a lifetime career as an officer of the Regular Army. The Army’s 
program contains $5,844,000 for construction of troop housing, medical 
facilities, and community facilities at the Academy, representing 1.8 
percent of the total program. 

Armed Forces Special Weapons Project.—The Armed Forces Special 
Weapons Project 1s an agency of the Secretary of Defense and of the 
three military departments. Its mission is to furnish support to the 
departments in the field of atomic weapons by providing technical, 
logistical, and training services. The AFSWP responsibilities include 
national stockpile sites: Sandia Base at Albuquerque, N. Mex., a field 
command at Sandia Base, and the project headquarters. Construc- 
tion in the amount of $273,000 is included in the program, or 0.1 
a reent at 5 installations to provide maintenance facilities, community 
facilities, and utilities. 

Tactical installations support.—These facilities provide the close 
logistical support for tactical defense installations in the continental 
United States. This —— of the program totals $6,311,000 at 
various installations, or 1.9 percent of the program, to provide main- 
tenance facilities. 

Overseas permanent and general areas 


Alaskan area.—The Alaska Command provides the ground and 
antiaircraft defense and logistic support of military bases in Alaska 
an id operates the Army Arctic Test Center. The program includes 

$7,000 for real estate at one location. 

Paci ific Command area.—The primary missions assigned to the Army 
in the Pacific are to assist in the ground defense of Korea by providing 
forces and logistic support thereof, to provide ground forces within 
the area of responsibility of the commander in chief, Pacific, to train 
and maintain all elements including Army Reserve components, to 
utilize resources provided for the conduct of planning required in 
support of the combined forces in the Pacific, and to provide for and 
maintain the security and combat readiness of assigned forces. The 
program for this command totals $4,662,000 or 1.4 percent of the 
program for construction in Hawaii and Korea of operational and 
training facilities, maintenance facilities, supply facilities, family 
housing, troop housing, community facilities, and utilities. 

United States Army, Europe.-—This element of the program totals 
$4,063,000 for continuance of construction of the line of communica- 
tioain France. The mission of the LOC is to provide logistical support 
for the combat forces of the United States Army stationed in Germany. 
The construction is for various installations, will provide operational 
and training facilities, maintenance facilities, medical facilities, admin- 
istrative facilities, supply facilities, and utilities and ground improve- 
ments. It represents 1.2 percent of the total program. 

Section 102 

This section includes $201,121,000 or 60.5 percent of the program 
for the establishment and development of classified Army installa- 
tions, worldwide. 
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Section 103 

This section includes $25 million and will permit construction made 
necessary by changes in missions, new weapons developments, new 
and unforeseen research and development requirements or improved 
production schedules when deferral of such construction for inclusion 
in the next military construction authorization act would be detri- 
mental to the interests of our national security. 
Section 104 

This section authorizes the following: Construction or acquirement 
by lease or otherwise of family housing for occupancy as public quar- 
ters Overseas pursuant to the provisions of the Agricultural Trade 
Development and Assistance Act of 1954 (68 Stat. 454) or through 
other commodity transactions of the Commodity Credit Corporation, 
and construction of family housing for occupancy as public quarters 
at 55 locations, and at various Army Air Defense Command stations 
in accordance with the provisions of title IV of the Housing Amend- 
ments of 1955 (69 Stat. 646), as amended. 
Sections 105, 106, 107, and 108 

These sections provide amendments to Public Law 209 of the 83d 
Congress, Public Laws 161 and 968 of the 84th Congress, and Public 
Law 85-241 of the 85th Congress, increasing authorizations granted in 
these laws at certain installations. These amendments, for the most 
part, are necessary to defray deficiencies in authorization granted in 
fiscal years 1954, 1956, 1957, and 1958, brought about basically by the 
general rise in construction cost indices throughout the world. 
Section 109 

This section deals with the San Jacinto Ordnance Depot, Tex., as 
previously discussed in the report. 


TITLE II—NAVY AND MARINE CORPS 


BRIEF OF NEW AUTHORIZATION PROGRAM 


Title II (Navy and Marine Corps 


Inside continental United States $216, 309, 000 
Outside continental United States - - - 16, 384, 000 
Classified__ _ -_ - : ; : . b 66, 194, 000 


Emergency construction 25, 000, 000 


Tota! ie a 323, 887, 000 


The Navy and Marine force structure and activities which its 
fiscal year 1959 construction authorization requests are designed to 
support are shown in broad outline as follows: ; 

(1) Active Fleet-—Operation of an Active Fleet with a planned 
force level for end fiscal year 1959 of 864 ships. The Active Fleet will 
be improved by receipt of 27 new ships and 9 newly converted ships 
from prior year construction programs. The major additions from 
new construction consist of one attack carrier, six destroyers and 
eight submarines of which three are nuclear and two with guided 
missile capabilities. Conversions include one attack carrier and 
three guided missile cruisers. Planned manning levels will be main- 
tained constant at an average of 80 percent of wartime strength. 
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(2) Shipbuilding—The shipbuilding program for fiscal year 1959 
includes new construction of twenty-three ships consisting of five 
cuided missile destroyers, seven guided missile frigates, including one 
nuclear powered frigate, eleven nuclear submarines including six 
fleet ballistic missile submarines and one with other guided missile 
capability. In addition, seven conversions are included consisting of 
two guided missile cruisers, one nuclear submarine, one amphibious 
ship and three auxiliary ships. A list of the various vessels in the 
1959 budget program is shown below: 


} | 


Priority Vessel type | Number of |New construction 

vessels or conversion 
‘e ilidlbeil cela sing aaa ‘ |_| 

1 | Submarine SSG (N) FBM.. 2 New. 

2 |} Submarine SS (N)-_- 4 | Do. 

3 | Guided-missile submarine SSG (N 1 Do. 

4 | Submarine SS (N). 1 | Conversion. 

5 | Auxiliary submarine AG (SS)--. 1 | Do. 

6 | Guided-missile frigate DLG 6 New. 

7 | Guided-missile destroyer DDG-..- 5 Do. 

8 | Guided-missile frigate DLG (N)-_--- 1 | Do. 

9 | Guided-missile cruiser CG 2 | Conversion. 

10 | Amphibious assault ship LPH 1 | New. 

li Amphibious transport, dock LPD...--- 1 | Do. 

12 | Seaplane tender AV 2 | Conversion. 

13 | Attack transport APA- ,) De 

14 | Small service and landing craft 55 | New. 
| 


Provision is also made for continued maintenance and limited 
modernization of a reserve fleet estimated to be 1,510 vessels. 

(3) Operating aircraft.—Naval aviation will utilize about 10,300 
aircraft of which approximately 8,300 will be in daily operating status, 
The percent of modernity and combat potential will increase during 
fiscal year 1959 with the receipt of more modern aircraft. Additional 
Navy and Marine air squadrons will have guided missile capabilities. 

(4) Aircraft procurement.—The aircraft procurement program is 
designed to modernize and increase the combat potential of the 
naval air arm. The fiscal year 1959 program provides for the pro- 
curement of approximately 697 aircraft with emphasis placed on 
starting new advanced models. Deliveries during fiscal year 1959 
are estimated to total about 1,275 new modern aircraft. 

(5) Marine Corps.—The Marine Corps will continue to maintain 
a balanced force in readiness of three combat divisions and three 
aircraft wings with necessary reinforcing combat and logistic support 
forces. The strength of the Marine Corps will be 200,000 military 
personnel at the end of fiscal year 1959. 

(6) Naval personnel.—The budget provides for an end strength of 
630,000 personnel for fiscal year 1959. The military strength of both 
the Navy and the Marine Corps during fiscal year 1959 will be 
maintained through voluntary enlistments. 

(7) Reserve personnel.—The Navy Reserve personnel strength in 
drill-pay status during fiscal year 1959 will be approximately 135,000 
and the Marine Corps 45,000. Emphasis will continue to be placed 
on practical, team- -type training with attention to continued quali- 
tative improvement. The Naval Reserve forces will continue to 
stress antisubmarine warfare training. 





MILITA 


Subtotal. -- inn 
Midshipmen. aviation cadets, 
officer candidates, and avia- 


June 30, 
1957 


RY CONSTRUCTION 


Military personnel, Navy 
2 : ; 
Actual strengths 


| June 30, 1958 
Dec. 3], 


1957 


June 30, 
1957 


| Original | Current 
| 1958 act | estimate 


72, 543 | 
, 185 


73, 800 


594, 700 


70, 


568, 


600 
100 


,123 668, 500 638, 700 
| 


|} 6 


5, 838 A00 | 6, 300 


677, 108 566 675, COO 645, 000 


Military personnel, Marine Corps 


Actual strengths 


June 30, 1958 June 30, 1959 


Dec 31, | 
1957 |Original|/Current| | Com- 
| act ti- | Budget | mittee 

mate | bill 





17, 434 | 
183, 427 


| 200, 861 





16, 700 | 
171, 300 


16,200 | 17, 206 
158, 800 | 182, 80( 


16, 930 18, 000 


182, 000 


200, 000 


190, 708 188, 000 


| 175,000 | 200, 006 
| 
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Projected strengths 


Average strength 
June 30, 
1959 


| Fiscal 
year 1958 


Fiscal 
year 1959 


| 


68, #70 
555, 186 


71,718 
575, 064 | 


69, 682 
556, 552 


623, 856 626, 234 


646, 782 | 
| 


} 


6, 144 | 


630, 000 | 


6, 241 , 213 


447 


653, 023 | 


Projected strengths 


Average strengths 


Fiscal year 1959 


Fiscal 


veal 


Commit- 
tee bill 


| 1958 


16, 516 
165, 178 


) 16, 826 
) | 176, 524 


16, 730 
177, 153 


193, 883 


| 


) | 193, 350 | 


181, 694 








MILITARY CONSTRUCTION AUTHORIZATION 69 


A summation of the fiscal year 1959 military construction authori- 
zation requests as originally presented to the committee follows: 


Summary of objectives contained in title II (Navy) 


Amount Percent 


For research, development, and test facilities, including classified items and 
Polaris facilities at 7 continental United States installations___- . teal cccen to $62, 853, 000 20.9 
For new and improved operational, communications, and depot facilities at 
continental and overseas installations to support the needs of the expanding 
submarine and antisubmarine operations-_ ; . 
For facilities to support the training of personnel, including $14,800,000 for a 
naval air facility at Andrews Air Force Base; $14,100,000 at 2 naval air training 
bases; $4,600,000 at the Armed Forces Staff College, Norfolk, Va., for joint 
service staff training; $2,800,000 at 3 installations for nuclear-propulsion and 
guided-missile training; and $4,200,000 at Naval Training Center, San Diego, 
Calif., for a communications school ; aa ee 
For troop housing in the continental United States, including $17,400,000 for bar- 
racks and messhalls for 6,671 enlisted personne] at 6 installations; $14,200,000 for 
dormitory, classroom, and administrative facilities for 1,100 midshipmen at the 
Naval A lemy, Annapolis; and $6,200,000 for quarters for 779 officers and 150 


43, 352, 000 14.4 


40, 499, 000 13.5 











iiatl t nay iir installations 37, 799, 000 12,6 
For improvement of naval air shore establishments to meet requirements which 
result from the modernization of the fleet to increase its striking power, includ- | 
1s $9.300. 006 1 additional ine ent in the development of the new Naval 
Airs , LA re, ¢ $8,700,000 for facilities at the Naval Air Station, | 
Harvey Point, N. C.; and $8,000,000 for runway extensions at 1 continental and | 
l over tation 26, 057, 000 8.7 
For facilities } ming nec ury due to changes in the missions of naval installa- | 
t new weapons development, unforeseen research and development re 
yu nents, or improved production schedules | 25,000, 000 8.3 
For led-1 ile facilitte t3 continental and 1 ove is installations to support | 
t p y programs of development, test, evaluation, training, and storage of 
| | 19,618, 900 6.5 
For t mprovement of waterfront facilities and dredging at Submarine Base, | 
l ion; Naval Ba Norfolk; Naval Shipyard, San Francisco: and | 
Naval Air Station, Ford Island, T. H., to accommodate the nuclear submarines | 
nd r Forrestal cla Cal rs; and additional waterfront and base facilities | 
it Naval Air Station, Mayport, Fla., to accommodate increased operational | 
requirement | 15, 282, 000 5.1 
For Marine training tie ncluding $2,900,000 at Marine Corps Base, C 
Pend 1, f 10) at the Marine Corps air facilities, New River, 
N. ¢ ind Santa lif., in support of new equipment and techniques 6, 209, 000 2.1 
For fee acqu yn ¢ ; and easements over 399 acres cf land, including | 
$732,000 f unwa at 3 continental and 1 overseas installation and | 
$1,440,000 for base expansion at Naval Air Station, Mayport, Fla | 2, 172, 000 0.7 
For facilities essential to the support of other programs and the naval operating 
forces, including improvements and modernization of utilities, communica- 
tions, medical facilities, storage, site development, and other miscellaneous | 
support iten ; fie ; s Suihattiad wate 22, 221, 000 | 7.2 
Total ? ae a js kee 301, 062, 000 100.0 





Cate gorwe s of construction 


A breakdown of the program by broad categories is as follows: 


1nalysis of title II (Navy) by category type of facilities to be provided 


{Dollar amounts in millions] 





Zone of Per- | Over- Per- Total | Per- 

| Interior | cent | seas | cent | cent 
—| | sone eneccieeciioeseiinpendeasinat 
1. Operational and training cities ; atin 82.9] 27.5] 10.5 3.5 93. 4 31.0 
2. Maintenance and production_. mee 20.8 | 6.9 oF “mn 20.9 7.0 
3. Research, development, and test......-- aa 69. 5 23.1 | 0 0 } 69. 5 23. 1 
4. Supply Fiwtesiaiea 4.1 1.4 3.8 | 1.2 7.9 2.6 
Me a een ee 9.9 3.3 ori 0 | 9.9 3.3 
6. Administrative a 1.1 at 7 oI 1.1 oe 
7. Housing and community beicaek ic : 41.2 13. 7 3 | me 41.5 13.8 
8. Utilities and ground improvements----.-.---- 27.3 | 9.1 1.4 | 5 28.7 9.6 
9. Real estate. Se an 3.0 | 1.0 «2 ae 3.1 ae 
10. Sec. 203 : tha 25. 0 8.4 | 0 0 25. 0 8.4 
aumee | conse SS eee eeEEEEeEe 
PT ae secene--e] 284.8] 94.5 16.2} 65 | 301.0 | 100. 0 

| 
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The Navy would be authorized $323,887,000 in this bill for new 
public works, and an increase of $15,825,000 to compensate for in- 
creased costs to construct public works which had been authorized in 
previous years. This bill would authorize $18,563,000 less than in 
fiscal year 1958. It is noted that $421 million of unused authorization 
from previous years exists at the beginning of fiscal year 1959. The 
Navy estimates that, with the execution of its construction program 
and estimated resc issions, only $247 million of unused authorization 
will exist at the beginning of fiscal year 1960. 
Modernization 

The Navy’s program is an incremental part of its continuing long- 
range program to modernize its Shore Establishment to meet the 
requirements of new and advancing weapons systems and technology. 
Included is the replacement of obsolescent and deteriorated facilities. 


Long Beach Naval Shipyard 

The bill would authorize protection measures against flooding at 
the Long Beach Naval Shipyard in the amount of $6 million, subject 
to the determination by the Secretary of the Navy that action taken 
to stop subsidence is effective. This is an increase from the $500,000 
submitted by the Navy for minimum protection against flooding 
until 1960. This action was taken in the light of a California State 
law providing for pressurization of the oilfield with salt water. The 
Secretary of the Navy would be directed to determine that action is 
effective in preventing further subsidence, otherwise only minimum 
measures to prevent flooding, in the amount of $500,000 is to be ac- 
complished. 
Harvey Point and Lemoore 

The incremental development of the new naval seaplane facility, 
Harvey Point, N. C., would continue at $11,215,000, and the Naval 
Air Station, Lemoore, Calif., at $15,823,000. The Naval Auxiliary 
Air Station, Mayport, Fla., would be provided with facilities to ac- 
commodate aircraft carriers and escorts in the amount of $9,892,000. 
This is the commencement of a program to convert this auxiliary air 
station into a naval base, which mission it now performs. The bill 
provides $17,666,000 as the second increment of the naval air facility 
to be developed at Andrews Air Force Base. This is a decrease of 
$855,000 from that submitted by the Navy for certain common use 
facilities which should be examined carefully to determine their abso- 
lute necessity. When completed, the Navy will transfer to the new 
facility all aviation activities now at the Anacostia Naval Air Station. 

As part of the Towers Field project, it had been planned, by addi- 
tional land acquisition and lengthening and improving its runway, to 
use W en Field for practice Is ndings of jet aireraft. Further study 
by the Navy, however, showed that by developing a dual runway at 
the Naval Air Station, Patuxent River a much safer operation for 
these high pertormance aircraft would result. This dual runway 
would cost approximately the same as the planned expansion at 
Webster Field. For these reasons, plus the advantages to be gained 
by building up at a fully operational station and the fact that no land 
acquisition would be necessary, it was determined preferable to im- 
prove at Patuxent River rather than at Webster Field. 
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Pacifie missile range 

The development of the Pacific missile range would be provided in 
the amount of $13,841,000. Under an agreement among the services 
the Navy is responsible for general management, and provides facili- 
ties for common use. Pursuant to this agreement, and to enhance 
Navy missile research, development, and test, facilities would be 
located at Cooke Air Force Base, the missile facility, Point Arguello, 
San Nicolas Island, and Naval Air Station, Point Mugu. 

Pier and dredging, San Diego 

In view of the phased replacement of the Essez class aircraft carriers 
in the fleet, the committee considers that action should be taken now 
to provide for berthing for the deeper draft Forrestal class aircraft 
carriers at San Diego. Accordingly, an item for a pier and dredging 
has been introduced in the amount of $7 million. 

The Navy submission included authorization to construct unnamed 
public works in the amount of $25 million. This would provide for 
requirements not now foreseen, but which could not be deferred to 
be included in the next military authorization construction act. The 
committee considers that this provision is justified. 

The program submitted by the Navy consists of 11 classes of 
facilities as follows: 

Shipyard facilities 

Shipyard facilities are required for protection of existing facilities, 
and to support operations of new type submarines and large, modern 
aircraft carriers 

This class of facilities is composed of 7 line items at 4 Continental 
activities and 1 line item at 1 overseas location. A major project 
consists of two line items at New London, Conn., one of which will 
augment the berthing facilities at this submarine base for the newer 
nuclear submarines, and another designed to improve communications 
and thus render more efficient and economical the control of subma- 
rines by the Atlantic Submarine Type Commander. A project for the 
temporary oceanographic research facility at Cape May, N. J., will 
guard that installation against erosion of the beach opposite it until a 
permanent station in a more protected location can be established. 

A dredging project at the San Francisco Naval Shipyard will permit 
the access by Forrestal class carriers to dry dock No. LV at times other 
than high tide, and will, in addition, provide needed berthing space 
alongside certain of the piers for ships of this class. It will permit 
homeporting of one of these large carriers at a west coast operating 
base for the first time. A project for the Naval Submarine Base, 
Pearl Harbor, T. H., will provide a storage building for the storage and 
ready issue of compressed high energy fuel in support of submarines 
and submarine and antisubmarine weapons. 

Fleet base facilities 

Fleet base facilities include 2 projects required at 2 east coast sta- 
tions in support of uniformed personnel and the fleet. 

The first of these two projects is at the United States Naval Station, 
Newport, R. I. It consists of two line items at an estimated cost of 
$1,709,000. The first item is for provision of a messhall at a cost of 
$1,048,000. It will replace the present deteriorated wood structure 
which was built in World War IT as a temporary facility. The second 
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item is for construction of an enlisted men’s service club, at a cost of 
$661,000, to accommodate fleet and shore-based personnel on liberty 
in this community where recreation and amusement facilities are 
limited for the large number of enlisted men involved. 

The second project is at the United States Naval Base, Norfolk, 
Va., for dredging an area in the Elizabeth River approaches to the 
naval base piers at an estimated cost of $2,546,000. It is required to 
minimize danger of grounding or collision when docking or undocking 
large carriers of the Navy’s striking force. 

8. Aviation facilities 

The aviation shore activities are re quired for training naval aviators, 
for supporting the operating forces, including the Marine Corps, and 
for research and deve lopme! nt in the aeronautical field. The proje cts 
in the bill under the sponsorship of the Bureau of Aeronautics are 
designed to enable the Naval Aeronautical Shore Establishment to 
attain its mission and to improve safety of air operations 

Aviation facilities comprise Lp proximately iQ percent of the Navy’s 
program dollarwise. This class includes 128 line items at 26 air stations 

The aviation facilities are composed of five groups of air stations, 
The first group tanais US of 17 line items at 3 naval air training sta- 
tions. These items ss ide for the third increment in the development 


of the air training stations at Meridian. Miss.: for the construction 
of an o tly ing field for the Auxiliary Air Station at Whiting Kield 
Fla.: an d t { struction oft a barracks ior the maint nance crews 
at NAS, en ille, Tex. 

The second group, the fleet support air stations, consists of 50 line 


items at 11 stations. Included are second increments and additional 


items for development of the master jet field at Lemoore, Calif 
second increment and additional items for a seaplane facility at 
Harvey Point, N. C.; and line items ineluding land acquisition for 
the development of Naval Auxiliary Air Station, Mayport, Fla. 
Projects are included for liquid oxygen fac ‘ilities at 4 stations, optical 
landing system installations at 3 stations, and a jet engine main- 
tenance shop at NAS, Cecil Field, Fla. 

The third group consists of 6 line items at 4 Marine Corps Air 
Stations and Air Facilities. These items include extension of the 
runway and land acquisition at Marine Corps Air Station, Beaufort, 
S. C.; a radar air traffic control center and supply storehouse at 
Marine Corps Air Station, Cherry Point, N. C.; aircraft parking 
aprons for helicopters at Marine Corps Air Facility, New River, 
N. C., and Santa Ana, Calif.; and fuel storage facilities at Marine 
Corps Air Facility, New River, N. C. 

The fourth group of 2 special-purpose air stations includes 38 line 
items. Projects for the first of these stations will develop the Naval 
Air Facility, John H. Towers Field at Andrews Air Force Base, and 
provide nearby facility for landing practice at NAS Patuxent, Md. 
This will permit flight operations to be transferred from the Naval 
Air Station, Anacostia. Projects for the second station continue 
development of the Naval Air Missile Test Center, Point Mugu, 
Calif., and inelude 3 line items for San Nicolas Island and 5 items for 
the extension of the Pacific Missile Range, operating from the former 
Army Camp Cooke. 

The final aviation facilities group are 17 line items at 6 existing air 
stations. The program includes a third increment for facilities at 
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Roosevelt Roads where guided-missile training for the Navy operating 
forces of the Atlantic Fleet is to be carried on. Another major item 
in the group provides for the extension of a runway at Naval Air 
Station, Guam, in order to safely handle jet-type aircraft. The other 
projec ts will continue the development of strategic overseas naval air 
facilities. 

1. Supply facilities 

The Bureau of Supplies and Accounts’ shore facilities provide 
worldwide supply support to the fleet. Supply centers and depots 
re ple ‘nish warships directly and through fleet issue ships and tenke rs, 
which, in turn, deliver underway to the fleet wherever deployed at sea 
Navy ms aterials are furnished naval installations such as shipy rards 
and bases, air stations, training centers, etc. The procurement, 
inventory, and financial control of over a million items of repair parts 
and consumable supplies is performed with business machines located 
at the supply control offices and depots. 

— group of projects will provide a rehabilitated and improved 

‘am system for receiving, storing, and issuing petroleum products to 
the fleet at the Naval Supply Depot, Newport, R. I., the first increment 
of an underground petroleum storage facility for the Pacific fleet at 
the Naval Supply De ‘pot, Guam, and the building alterations to install 
electronic data processing machines for stock and inventory control 
at the Naval Supply Centers, Oakland, Calif., and Norfolk, Va. 

5. Marine Corps facilities 

The mission and purpose of the Marine Corps shore facilities are to 
support the Marine Corps combat forces in order that they may be 
maintained in readiness to engage promptly and effectively in combat 
operations with continuing maximum efforts devoted to cumulative 
improvements in readiness at all levels. 

The Marine C orps is subject to call on short notice to deploy its 
forces, ranging in size from a few men to a division, to any part of the 
world for guard duty, to quell a disturbance, ie to participate in full- 
scale war. Conseque ntly, the marines must be highly trained in am- 
phibious and other means of warfare, and compe ‘tently led. Constant 
training is necessary to obtain and retain proficiency. This group of 
projects consists of 11 line items at 6 continental Marine Corps activi- 
ties. Facilities will be provided for maintenance of Marine equipment 
and support and training of personnel, 

6. Ordnance facilities 

The objective of the military construction program of the Bureau 
of Ordnance is to provide and keep modern facilities ashore for effec- 
tive support of the fleet and for the conduct of research, design, de- 
velopment, limited production, test, and evaluation materials, com- 
ponents, assemblies, and systems principally in the fields of rockets, 
missiles, and underwater ordnance. 

This program contains 13 line items at 12 continental locations. 
Seven of these items totaling $2,661,000 or 14.6 percent of the ord- 
nance program are at activities doing important research and develop- 
ment work on missiles; 3, totaling $3,356,000 or 18.5 percent of the 
program, are euided-missile support facilities, 2, totaling $1,774,000 
or 9.7 percent of the program, are antisubmarine weapon ‘support 
facilities; 1, for $86,000 or one-half of 1 percent of the program, is for 
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support of conventional weapons; and 1 classified project for $1,- 
193,000 or 56.7 percent of the ordnance program. 


Service school facilities 

The Bureau of Naval Personnel is responsible for the procurement, 
distribution, training, education, discharge, promotion, and _ retire- 
ment of Navy personnel, and for the processing and maintenance of 
records of Navy personnel. 

This group of projects consists of 8 line items at 8 locations. They 
provide for training and support facilities. Included is the second 
increment for extension of Bancroft Hall at the Naval Academy to 
alleviate the longstanding problem of the jatawcefer living conditions 
of the midshipmen. Also included are items to provide facilities to 
train personnel in the fields of nuclear power propulsion and guided 
missiles. 

Medical facilities 

There are two line items at the National Naval Medical Center, 
Bethesda, Md. These items will provide for replacement of inade- 
quate or temporary medical facilities, and new facilities for radiation 
exposure evaluation. 

9. Communication facilities 

The mission of naval communications is to provide required reliable, 
secure, rapid communications primarily for control of the operating 
forces, and secondarily to facilitate the administration of the Naval 
Establishment. 

In the group of projects for communications facilities are one 
continental project and three overseas projects. 

The continental project at the United States Naval Radio Station, 
Washington County, Maine, will provide very low frequency trans- 
mitting facilities to support the operation of submarine forces, surface 
forces, and special communication functions in the North Atlantic 
and Arctic areas. 

The program for communications facilities at overseas activities 
consists of three projects which will provide facilities to house radio 
receiving equipment which will permit = al area coverage for a 
special ship-shore communications net. Facilities will be installed 
at Asmara, Eritrea; Londonderry, North Ireland; and Port Lyautey, 
Morocco. These projects are essential to operations under the con- 
trol of the Navy in the North Atlantic and Mediterranean areas 


10. Office of Naval Research 

Public works sponsored by the Office of Naval Research are for the 
purpose of providing adequate facilities for conducting scientific 
research and development in the fields of nuclear physics and radio 
astronomy. 

There are only 2 line items at 2 continental locations in this group. 
The first line item for $192,000 will ae for an additional floor in 
the 3-story laboratory building at the Naval Research Laboratory, 
District of Columbia, to provide needed space to further research in 
the nuclear field. The other line item will provide facilities for the 
Naval Radio Research Laboratory at Sugar Grove, W. Va. 
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11. Yards and Docks facilities 


The shore activities of the Bureau of Yards and Docks (a) receive, 
store, and issue construction materials and packaged overseas base 
utility and public-works systems; (b) operate and maintain facilities 
at major naval bases; and (c) supervise construction of the Navy 
and, if required, the Air Force public-works program. 

This group of two line items will provide (a) an augmented water- 
supply system, alleviating a critical water shortage and a substandard 
fire-protection system, and (6) an additional facility to correct an 
inadequate electric power system. Both items are for the Atlantic 
Fleet’s Naval Base, Guantanamo Bay, Cuba. 


TITLE ITI—AIR FORCE 


BRIEF OF NEW AUTHORIZATION PROGRAM 
Title III (Air Force): 


Inside continental United States $541, 236, 000 
Outside continental United States 123, 654, 000 
Classified ; 195, 500, 000 
Kmergency construction 25, 000, 000 

robe... = = . : 885, 390, 000 


The Air Force would be authorized $885,390,000 in this bill to pro- 
vide for the construction of new facilities at 160 major installations, 
of which 109 are inside the United States and 51 are outside the 
United States. The bill also provides facilities at a number of 
installations and sites, including operational sites for strategic, defense, 
and tactical missiles, offbase navigational aids, aircraft control and 
warning system sites, and facilities at classified locations. In addition, 
the bill provides an increased authorization in the amount of $4,372,000 
for the Air Force Academy by amending Public Law 325, 83d Congress. 
Finally, the bill provides an increase of $13,411,000 in authorization 
in prior years’ laws to cover the increased costs of certain approved 
projects. 

The Air Force will have a major force structure of 117 wings by 
the end of fiscal year 1958. The fiscal year 1959 military construction 
program of the Air Force includes the minimum facilities to provide 
an operational capability to the forces planned at end fiscal year 1961. 








76 


MILITARY CONSTRUCTION 
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Comparative Air Force personnel strengths and their utilization are 


shown as follows: 


Category 


Officers. a a i 
Enlisted ec 
Aviation Cadets 


Cadets, Air Force Academ 





Military personnel strengths—Air Force 


Actual 1957 Planned 1958 


End 
strength 
June 30, 


End 
strength 
June 30, 


A verage 
strength 


Average 
strength 





1957 1958 
141, 436 140, 136, 211 133. 000 
769, 700 776 753, 899 739, 050 
pad 2,712 2 1, 836 | 2, 200 
y 514 764 750 
-.-| 914,362 919, 835 892,710 | 875, 000 


Air Force 


Military personnel utilization 


Category Actual, June 
30, 1957 





1. Officers and warrant office tal 140, 563 
a. On flying st 3; (excluding officers in flying training) 
b. In flying training 
c. Nonflying | 

2. Airmen (total). 776, 566 
a. On flying status (exclu g airme 1 flying training 29, 482 


b. In flying training 


c. Nonflying 


Aviation cadets 


a. On flying status 





| 2, 202 

excluding aviation cadets in flying 
0 
1, 972 


Planned 1959 


Average 


strength 


134, 009 


, 115 


1, 128 


864, 3 


; ; 
0: 


End 


strength 
June 30, 


Programed 


30, 1958 


133, 000 


ia 597 
4, 495 
52. 90. 
739. 050 
32 O65 
OF 

706. 890 
2, 200 
0 

1, 830 
370 


1959 


132, 600 
714, 320 
2, 200 
880 


850, 000 


June 30, 1959 


132, 600 


74, 420 
3, 434 
54, 746 


714, 320 


30, 816 
04 


683, 410 
2, 200 
0 


1, 748 
452 
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A summation of the fiscal year 1959 military construction authori- 
zation requests as originally submitted to the committee is shown 
by program objectives as follows: 


Summary of program objectives contained in title III (Air Force) 


Amount Percent 
| 


For construction of facilities at bases in the United States, required for the dis- | | 
persal of Strategic Air Command units $174, 644, 000 ee 
For construction of necessary facilities in support of ballistic missiles 165, 900, 000 16. 
For additional facilities and utilities projects required in support of AC& W sta- 
tions in the United States, Alaska, and Canada 125, 239, 000 12.7 
For construction of necessary facilities in support of the BOMARC missile at | 
various locations in the United States 121, 741, 000 112.3 


on 











For troop housing and dining facilities in the continental United States and 
over is are including $27,319,000 for 13,205 airmen dormitory spaces; | 
$1,163,000 for rel ilitation of 847 existing dormitory spaces; $7,159,000 for 831 
BOQ spaces and $7,210,000 for dining halls 42, 851, 000 4.3 
For construction of 5 additional SAGE centers and for other support facilities for | 
the continued buildup of the present SAGE system 40, 385, 000 4.1 
For the construction of facilit required to reduce operational and training 
jeficiencies at various Air Force bases 35, 321, 000 3.6 
For construction of necessary facilities in support of strategic missiles at various 
locatior nthe United State 29, 600, 000 3.0 
t construction of maintenance shops required to reduce deficiencies at | | 
] t ldwide 307, 000 | 2.8 
stern extension of the DEW line , 000, 000 | 2.5 
» construction of necessary facilities required by changes in Air Force | | 
ions, new weapons developments new and unforeseen research and de- | 
opment requirements, or improved production schedules |} 25,000, 000 2.5 
For the construction of facilities in support of Strategic Air Command missions at | 


overseas bast 20, 633, 000 | 2.1 
For the construction of necessary facilities in support of fighter interceptor squad- | 

ror ind the continued development of the Fighter Weapons Employment | 

center 19, 506, 000 
For community, welfare, and morale facilities in the United States and in over- 

seas areas 19, 082, 000 1.9 
For the expan Force Base to accommodate Air Force units 
ce Base and Washington National Airport : 18, 937, 000 1.9 
nd medical facilities of 18, 593, 000 
10-bed hospitals at 
, Mont 
Base, N. Dak. 
e, Mich | 
e, Mict } 





.0 


N 


Kinr 
Wurt 








ir | e, Mich. 
Beale Air Force Base, Calif 
Richard Bong Air Force Base, Wis 
For construction of missile master facilities at various locations in the continental | 
United States ; 13, 356, 000 | 1.4 
For research and development facilities at various locations in the United States 12, 471, 000 | 1.3 
For construction of necessary facilities in support of the MATADOR missile at 
various locations oversea . ; , | 8, 638, 000 | a) 
For the construction and modernization of facilities at Air Materiel Command | | 
depots in the United States 2 iat 7, 558, 000 | .8 
For fee acquisition of 2,078 acres ($1,363,000) at 26 named installations and ease- | 
ment over 3,400 acres ($289,000) at 15 named installations and 7 AC&W sites_- 1, 652, 000 | 2 
For facilities supporting other essential programs worldwide, including utilities | 
items, administrative facilities, and classified projects --_- 2 aa 32, 857, 000 | 3.4 


Tota . doks pe a teeta a 986, 271, 000 100.0 


Principal change to the above is the deletion of the authorizations requested for BOMARC 
from title II (Air Force), and inclusion of the authority in title IV (Defense) as previously mentioned. 
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Categories of construction 


Analysis of title III (Air Force) by category type of facilities to be provided 


{Dollar amounts in millions] 





Categories Zone of Percent | Overseas | Percent Potal Percent 
interior 

1. Operational and training $560. 4 56. 8 $121.8 12.4 $682.2 69. 2 
2. Maintenance and production 50. 2 5.1 14.2 1.4 64.4 6.5 
3. Research, development, and test 12. 5 1.3 0 12.5 1.3 
4. Supply 26.8 2.7 2 9 36.0 3.6 
Hospital and medical 17.9 1.8 7 1 18.6 1.9 

6. Administrative 4.1 4 2 4.3 4 
7 ig and community 18.0 4.4 14 1.4 62.0 6.3 
8. ind ground improvements 64.7 6.6 14. ¢ l 79.3 8.1 
9 ilé 2.0 ” ( 2.0 9 
10 25.0 2.5 ) 25.0 2.5 
Total 811.6 82.3 174.7 17.7 986. 3 100.0 


A breakout of the Air Force authorization request by command is 
contained in the following table: 





Command Authorized Percent 
amount of total 
Inside the United States Thousands 
Air Defense Command . $66, 738 6.9 
Air Materiel Command. .-. = $4, 595 3. 6 
Air Research and Development Command. 28, 270 3.0 
Air Training Command 23, 090 2.4 
Continental Air Command 4 13, 566 | 1.4 
liexdquarters Co d 18, 937 2.0 
Military Air Transport Service ; 7, 276 | 7 
Strategic Air Command 164, 298 | 17.1 
Tactical Air Command : : ‘ 15, 819 | 6 
Special facilities. ss , , j 563 | oe 
Aircraft control and warning system . 163, 066 | 17.0 
Total, inside the United States x : 536, 218 55.8 
Outside the United States 
Air Materiel Command_- ees _ 696 | 1 
Alaskan Air Command ies ; ia 7 26, 416 2.7 
Caribbean Air Command sid aera . ‘ . ; 1, 540 2 
Military Air Transport Service a Secs . : 5, 347 | 5 
Pacific Air Forces_-.---- irae pees ; ; = . 16, 671 1.7 
Strategic Air Command. Sea i 23, 582 | 2.4 
United States Air Forces in Europe Some a = 19, 952 | 2.1 
Aircraft control and warning system 5 ae oe waits 29, 135 | 3.0 
Special facilities See ee he pee ‘ nahak 315 | me 
Total, outside the United States cate = 123, 65 12.8 
Sec. 302: Ballistic, strategic, and defense missiles--_-- , . ; 287, 500 29.9 
Sec. 303: Unforeseen construction - - eee : 10, 000 1.0 
Sec. 309: Air Force Academy.--. ; a = 4,372 5 
BE II ac cebimccksnmieitdanandcamanain nmiineiws eain 961, 744 | 100.0 





AIR DEFENSE COMMAND 


The mission of this command is to provide for the air defense of 
the continental United States. 

This program contains a request for $66,738,000 and provides oper- 
ating facilities at 17 locations. 

Included within the total of $66,738,000 is an amount of $30,881,000 
to provide facilities in support of Stratetic Air Command heavy 
bomber and/or tanker squadrons at 9 locations, an amount of $842,000 
to provide support facilities for SAGE at 2 locations, and an amount 
of $520,000 to provide support facilities for Military Air Transport 
Command at 1 location. 
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The remainder of the Air Defense Command program, totaling 
$34,495,000, provides facilities required to support the basic mission. 

Facilities in support of the Air Defense Command are also included 
in the Air Research and Development Command for $762,000, the 
Air Training Command for $2,191,000, the Military Air Transport 
Service for $222 000, the Strategic Air Command for $6,652,000, and 
the Tactical Air Command for $836,000. 


AIR MATERIEL COMMAND 


The missien of the Air Materiel Command is to (1) provide ade- 
quate and efficient systems of procurement, production, maintenance, 
and supply for the United States Air Force; (2) provide general over- 
all logistical support for all activities and agencies for the United 
States Air Force; (3) train specialized units for accomplishment of 
specified ligistics functions in overseas areas and theaters; and (4) 
train individuals requiring a long training lead time to fill require- 
ments of air-depot-type units scheduled for activation and to fill 
replacement requirements. This program contains a request for 
$34,595,000 for Air Materiel Command and provides facilities at 
12 locations. 

Included within the Air Materiel Command total program are fa- 
cilities for Air Materiel Command depot supply and maintenance 
requirements totaling $8,142,000. The SAC mission at 3 AMC 
locations requires a total of $8,788,000, and there are Research and 
Development requirements at 1 AMC location estimated to cost 
$6,500,000. The : ‘mainder of the program is composed of items to 
satisfy the basic Air Materiel mission requirement. 


AIR RESEARCH AND DEVELOPMENT COMMAND 


The mission of the Air Research and Development Command is to 
attain and maintain qualitative superiority by the following proce- 
dures: (1) Conduct or supervise scientific and technical studies re- 
quired for the accomplishment of Air Force missions; (2) seek new 
basic knowledge from which improved aeronautical equipment, ma- 
terial, weapons, and techniques can be developed; (3) undertake the 
development and recommend the adoption of appropriate new and 
improved devices and systems for the conduct and support of air war- 
fare, including aircraft, missiles, weapons, techniques, and procedures 
applicable to Air Force purposes; (4) perform employment and suit- 
ability testing of aircraft, guided missiles, navigational aids, compo- 
nents, and material. This program contains a request for $28,270,000 
for Research and Development Command and provides facilities at 
10 locations, including 3 auxiliary sites. 

Included within the Air Research and Development Command 
total program are facilities for research, development, and testing 
totaling $5,971,000; Air Defense fighter-interceptor squadron at 1 
base totaling $481,000; Air Defense missile training at 2 bases totaling 
$531,000; and a SAC mission at 1 location totaling $3,116,000. The 
remainder of the program is composed of items to support the basic 
ARDC mission requirement. Facilities in support of the Air Re- 
earch and Development Command are also included in the Air 
Materiel Command program in the amount of $6,500,000. 
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SCHOOL OF AVIATION MEDICINE 









Under this heading, authority has been provided in the amount of 
$12 million for facilities for the School of Aviation Medicine. 


AIR TRAINING COMMAND 


The mission of the Air Training Command is to provide flying 
training leading to an aeronautical rating; aircrew training; basic 
and advanced technical training leading to an Air Force specialty; 
basic military training; mobile training, and such other training as 
may be directed by the Chief of Staff, USAF. This program contains 
a request for $23,090,000 for Air Training Command and provides 
facilities at 18 locations. 

Included in the above total is $16,056,000 which provides facilities 
for the basic Air Training Command mission. Facilities are also 
included to accommodate SAC missions totaling $4,843,000, and an 
Air Defense Command mission for $2,191,000. 


CONTINENTAL AIR COMMAND 


The mission of the Continental Air Command is to discharge within 
the continental United States field responsibilities of the USAF Chief 
of Staff with respect to Reserve forces for the Air Force that are 
assigned to Continental Air Command, including supervision and in- 
spection of Air National Guard; domestic emergencies, and miscel- 
laneous administrative functions; and, in event of war or other emer- 
gency, to mobilize units and/or individuals of the Air Force Reserve 
that are assigned to the Continental AirCommand. This program con- 
tains a request for $13,566,000 and provides facilities at 3 locations. 

Included in the program is $1,805,000 for facilities at the School of 
Aviation Medicine, Brooks Air Force Base; the second increment of 
phased operational facilities to support a SAC mission at Clinton 
County Air Force Base totaling $11,589,000 and $172,000 for a heating 
plant at Dobbins Air Force Base. 


HEADQUARTERS COMMAND 


The mission of the Headquarters Command is to provide pro- 
ficiency flying, training, housekeeping, and support of United States 
Air Force personnel in the Washington area. Specifically, this com- 
mand provides administrative and logistic support for the USAF 
headquarters squadron, for those Air Force units stationed within 
the Washington area where inherent organizational structure does 
not permit other support, and such other missions as may be directed 
by the Chief of Staff, USAF. This program contains a request for 
$18,937,000 for Headquarters Command and provides facilities at 
one location, primarily to allow the moving of combat readiness 
training (CRT) activities from Bolling Air Force Base to Andrews 
Air Force Base. 

MILITARY AIR TRANSPORT SERVICE 


The mission of the Military Air Transport Service is to provide: 
(1) airlift required in support of approved joint war plans; (2) sched- 
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uled airlift for the Department of Defense within the continental 
United States, between the continental United States and overseas 
areas, and between and within overseas areas as directed by higher 
authority; (8) worldwide air transport, air weather, airways and air 
communications and air rescue service systems; (4) flight service 
within the Zone of Interior; (5) organization and training of air 
resupply and communications services; (6) supervision and control 
and maintenance of primary facilities required for performing its 
assigned mission; and (7) theater jurisdiction in overseas areas where 
MATS units are stationed but which are outside the jurisdiction of 
any theater commander. This program contains a request for 
$7,276,000 for Military Air Transport Service and provides facilities 
at 4 location 

Included within the Military Air Transport Service total program 
are facilities for air defense missions costing $222,000: facilities for 
United States Navy air transport squadrons at 1 base, costing 
$626,000: facilities for SAC — missions at 2 bases, costing 
$4,668,000. The remainder of the program is composed of items to 

tisfy the basic MATS mission require ments 


STRATEGIC AIR COMMAND 


‘The mission of this comms and 1 is to organize, train, equip, administer, 
and prepare a force capable of conducting strategic air operations in 
accordance with directives and policies issued by Headquarters, 
United States Air Force. This program contains a request for $164,- 
298,000 for the Strategic Air Command and provides facilities at 
40 locations. 

Included in the Strategic Air Command program is an amount of 
$70,929,000 to provide alert capability at 15 heavy-bomber bases, 
and 15 medium-bomber bases. An amount of $22,380,000 is requested 
to provide additional facilities required at 10 heavy bomber home 
bases. Of this amount, a eerie $3,400,000 is requested for 
facilities necessary to convert Beale Air Force Base to a heavy bomber 
home base and approximately $8 million is included for airfield 
pavement strengthe ning and replacement. An amount of $4,888,000 
is requested to provide additional facilities necessary at 6 heavy 
bomber dispersal bases included in prior programs. An amount of 
$15,552,000 contained in this program provides for construction of 
the cman’ increment of facilities at Richard I. Bong Air Force Base. 
In addition, $11,417,000 is provided for the relocation of a Strategic 
Air Command tanker squadron on a joint-utilization basis with the 
Navy at Brunswick Naval Air Station, Brunswick, Maine. 

An amount of $148,000 will provide facilities to support SAGE. 
An amount of $3,799,000 is requested to accommodate redeployment 
of air defense fighter missions at 3 bases. In addition, $2,853,000 is 
included to provide required facilities for air defense missions at 
7 Strategic Air Command bases. 

The remainder of the Strategic Air Command program, amounting to 
$32,332,000 will provide for items required to support the basic mis- 
sion throughout the entire command. 
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In addition to the program specified in the foregoing paragraphs, 
facilities to support the Strategic Air Command are included within 
other major Zone of Interior commands as follows: 


eer See PIES ec we pees __ $28, 749, 000 
Air Materiel Command__________------ Ss 4 15, 288, 000 
Air Research and Deve lopme nt Command_. :. 116, 000 
Air Training Command__---—-_-- sf alate aa sea Z 4, 843, 000 
Continental Air Command.__........._....- art ae ee 11, 589, 000 
Military Air Transport Service_____-__- ea aes sa 4, 668, 000 
Tactical Air Command_________-_- Pen git peas 5, 677, 000 


This authorization requested within other commands amounts to a 
total of $73,930,000. 
TACTICAL AIR COMMAND 


The mission of the Tactical Air Command is to organize, equip, 
train, and administer the forces assigned or attached, to partic ipate 
in tactical air operations, including light and tactical. bombardment, 
day fighter, fighter bomber, tactical missiles, troop carrier, recon- 
naissance and support units; maintenance of liaison with Continental 
Army Command and the determination of the amount of Tactical 
Air Command resources to allocate for the training of Air Force and 
Army personnel and units in air-ground operations; and maintenance 
of a capability and development of plans for the deployment of 
mobile atomic strike forces for use in tactical air operations in any 
area of the world independent of or in concert with other land, air, 
naval and/or amphibious forces. This program contains a request for 
$15,819,000 for Tactical Air Command and provides facilities at 
7 locations. 

Included within the Tactical Air Command total program are 
facilities for operational and base support items totaling $7,546,000. 
The balance of the program provides facilities for a mission at 2 loca- 
tions for $5,677,000 and an ADC mission at 1 base costing $2,596,000. 


SPECIAL FACILITIES (ZONE OF INTERIOR) 


This section contains special facilities of an operational nature 
amounting to $563,000. These facilities will support a classified 
mission and the “y are to be constructed at three locations. Two loca 
tions have not been firmly selected. The third location, although 
selected, is classified. 


AIRCRAFT CONTROL AND WARNING SYSTEM, ZONE OF INTERIOR 


The aircraft control and warning system is the ground environment 
portion of the air defense system. The aircraft control and warning 
function is to detect and identify all airborne objects, evaluate the 
threat, commit and control weapons such as manned interceptors 
and missiles for the destruction of enemy targets. The Zone of In- 
terior aircraft control and warning portion of this program totals 
$163,066,000. This section consists of the following programs: 

The first program will provide $100 million for the initiation of an 
extensive radar improvement program. ‘This program will provide 
for electric power, utilities, radar towers and real estate to support 
new and highly improved radar equipment. ‘This will improve identi- 
fication capabilities as well as decreasing enemy capabilities to effec- 
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tively utilize electronic countermeasures against our radars. The 
construction involved in this type of radar improvement consists pri- 
marily of the procurement and installation of enclosed radar towers 
and the provision of large quantities of electric power for operation 
of the newer high-powered radars. 

The next program will provide $27,029,000 to construct SAGE 
direction centers. This request will provide for five direction centers 
as an increment toward the completion of the total SAGE program. 

The next program provides $1,456,000 for SAGE support type 
facilities. Specifically, this item will construct operational type facili- 
ties at four locations; maintenance facilities at one location, supply 
facilities at 3 locations, administrative facilities at 4 locations, person- 
nel facilities at 2 locations, and utilities at 2 locations. 

The next program provides $4,232,000 for SAGE communications 
facilities. This will furnish communications receivers at 19 locations, 
communications transmitters at 21 locations, and addition to the 
aircraft control and warning operational buildings at 21 locations. 

The next program provides $13,466,000 for various facilities at 
aircraft control and warning sites throughout the Zone of Interior. 
This program will construct 5 new manned aircraft control and warn- 
ing sites and 8 new unmanned automatic radar stations (gap fillers). 
In addition, it provides various support and personnel facilities for 
existing sites inside the United States. 

The last program provides $16,883,000 for construction of the Air 
Force portion ‘of a joint Army-Air Force operated missile defense 
center system in the United States. Present plans call for a number 
of centers in this system, also known as the Missile Master, with the 
Air Force being the host at some centers and the Army being the 
host at others. This request will provide technical and support 
facilities at the Air Force locations and technical facilities only at the 
Army locations. 


AIR MATERIEL COMMAND (OVERSEAS) 


The mission of the Air Materiel Command is to provide adequate 
and efficient systems of procurement, production, maintenance and 
supply for the United States Air Force; provide general overall logis- 
tical support for all activities and agencies of the United States Air 
Force; train specialized units for the accomplishment of specified 
logistics functions in overseas areas and theaters; and, train indi- 
viduals to fill requirements of newly activated air depot units and re- 
placement requests. 

This program contains a request for $696,000 and provides facilities 
at one location. 

ALASKAN AIR COMMAND 


The mission of the Alaskan Air Command is to organize and conduct 
the air defense of Alaska and provide early warning to the United 
States and Canada. This command supports the Strategic Air Com- 
mand, Military Air Transport Service, COMALSEAFRON, the 
United States Army, and the northwest route to the Orient. This 
program contains a request for $26,416,000 for the Alaskan Air 
Command and provides facilities at 3 bases and 7 various locations. 

Included within the Alaskan Air Command total program are 
facilities at 6 locations totaling $12,503,000 for ground control intercept 
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radar stations related to the western extension of DEW line and the 
air defense system; Air Force security service mission at 2 locations 
totaling $13,193,000; the remainder of the program is composed of 
items totaling $720,000 to satisfy the basic mission requirement. 





COMMAND 





AIR 





CARIBBEAN 


The mission of the Caribbean Air Command is to provide supervi- 
sion, guidance, and administrative control of the USAF missions in 
Latin America; provide supervision, guidance, and administrative con- 
trol of the Air Force phase of the mutual defense assistance program 
(MDAP) for Latin American countries; conduct a USAF school for 
Latin America; provide logistic support for air attachés and USAF 
missions in Latin America; provide airlift within Latin America for 
the inter-American geodetic survey team and provide administrative 
control of the United States Air Force Section, Joint Brazil-United 
States Military Commission, This program contains a request for 
$1,540,000 for the Caribbean Air Command and provides facilities 
at one base. 


MILITARY AIR TRANSPORT SERVICE (OVERSEAS 
The mission of the Military Air Transport Service is to proves 
aircraft required in support of approved joint war plans; scheduled 


airlifts f or the Department of Defer as Leabitbon: Coa baatinanka’ United 
States and overseas areas; between and within overseas areas; world- 
wide air transport; air weather; airways and air communications; air 
rescue service systems; and organization and training of air resupply 
and communications service and all elements thereof. This program 
contains a request for $5,347,000 for the Military Air Transport 
Service and provides facilities at three various locations 

Included within the Military Air Transport Service program are 
facilities for the Military Air Transport Service to satisfy the basic 
mission requirements totaling $4,507,000 at 3 locations, and facilities 
in support of the SAC mission totaling $840,000 at these same 3 
locations 

PACIFIC AIR FORCES 


The mission of the Pacific Air Forces is to conduct tactical air 
operations, the air defense of Japan, Ryukyus, Mariannas, Hawaii, 
and the United States installations in the Philippines; provide air 
transportation for combat troops, other personnel and supplies in the 
Pacific and Far East areas; and, to provide logistic support to PACAF 
and SAC forces. This program contains a request for $16,671,000 
for the Pacific Air Forces and provides facilities at 2 bases and 11 
various locations. 

The Pacific Air Forces program includes facilities for a classified 
operational mission at 2 locations totaling $7,050,000, a mobile radio 
squadron at | classified location for $857,000 and a fighter mission at 
1 location for $203,000; 1 project for $116,000 in support of the SAC 
mission; $839,000 in support of overseas Military Air Transport 
Service at 1 location. The remainder of the program totaling $7,606,- 
000 is composed of items to meet the basic Pacific Air Forces mission 
requirements. 
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Included in the Strategic Air Command are facilities for $343,000 at 
Andersen Air Force Base, Guam, in support of fighter interceptor 
aircraft at this base. 


STRATEGIC AIR COMMAND (OVERSEAS) 


The mission of this command is to organize, train, equip, admin- 
ister, and prepare a force capable of conducting strategic air operations 
in accordance with directives and policies issued by Headquarters, 
United States Air Force. This program contains a request for 
$25 3,582,000 for the Strategic Air Command and provides facilities at 
2 Air Force bases and 8 various locations located in Great Britain, 
Greenland, Guam, Morocco, eee Puerto Rico, and Spain. 
Included within Strategic Air Command program are facilities 
to mere MATS operations totaling $342,000 and at 3 locations 
pores ts for support of tenant fighter interceptor aircraft totaling 
$1,073,000, broken down as follows: $343,000 Pacific Air Forces and 
$221. 000 Air Defense Command overseas. The remainder of the 
program is composed of items to satisfy the basic SAC mission require- 
ments. In addition to the program outlined above, facilities to 
support the Strategic Air Command are included within the MATS 
overseas program in the amount of $840,000 and Pacific Air Forces in 
the amount of $116,000. 


UNITED STATES AIR FORCES IN EUROPE 


The mission of the United States Air Forces in Europe is to support 
the Supreme Allied Commander, Europe; United States Commander 
in Chief, Europe, and the other component commanders under 
USCINCEUR in their assigned missions; to fulfill responsibilities 
assigned the Joint Chiefs of Staff in areas not included in either the 
NATO or USCINCEUR’s area of responsibility, and to support com- 
manders operating directly under the Joint Chiefs of Staff. This 
rogram contains a request for $19,952,000 for United States Air 
i orces in Europe and provides facilities at 30 locations. 

Included in the program are facilities to support aircraft control and 
warning activities at 4 locations totaling Paes mobile radio squad- 
rons at 3 locations totaling $5,101,000; 6 locations for ammunition 
storage and rocket asse mbly totaling $ do.298,000, fighter aircraft at 
6 locations totaling $ 3,870,000; fighter bomber aircraft at 5 bases 
totaling $544,000; troop carrier aircraft at one location totaling $964,- 
000; tactical reconnaissance aircraft at 1 location totaling $232,000; 
facilities at 3 bases totaling $2,822,000 in support of tactical guided 
missiles; and, medical facilities at 2 locations totaling $682,000; also 
included are 250 family units at 2 locations. The remainder of the 
program, totaling $2,767,000, is composed of items to satisfy the basic 
USAFE mission requirement. 


AIRCRAFT CONTROL AND WARNING SYSTEM OVERSEAS 


The overseas aircraft control and warning portion of this program 
totals $29,135,000. Of this, $25 million is for the eastward extension 
of the DEW line and $4,135 ,000 is for electric power, heated auto 
storage, dormitories, and utilities at various aircraft control and 
warning sites. 
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SPECIAL FACILITIES—-VARIOUS LOCATIONS 


This section covers special facilities at various overseas locations 
totaling $315,000 for 4 classified projects at 4 locations. 

The requirement for each facility is dictated by the progress of 
technical developments pertinent to the accomplishment of the 
mission. 

RATIO OF CONSTRUCTION IN OVERSEAS AREAS 


Of the $123 million shown for outside the United States, $31,189,000 
are in United States Territories and possessions, and $48,881,000 are 
for projects on the North American Continent which directly contrib- 
ute to continental defense. This leaves only $43,584,000 or less than 

percent of the total program for projects in what we would term 
“foreign” countries. This annually decreasing ratio of foreign con- 
struction in the Air Force program is in line with the progress being 
made to improve the intercontinental strike capability of the Strategic 
Air Command and the increased contributions of their self-defense by 
our allies, 


BALLISTIC, STRATEGIC, AND DEFENSE MISSILES 


The Air Force program provides a total of $195,500,000 for facilities 
for ballistic, strategic, and defense missiles. This amount includes 
authorization for construction of operational ATLAS facilities at one 
additional location, not yet firmly selected, and support facilities for 
both the pre viously programed and the new ATLAS site. It also in- 
cludes authorization for the construction of hardened facilities for the 
TITAN ICBM. In addition, the fiscal year 1959 program provides 
for construction of operational facilities for the intermediate range 
ballistic missile at overseas locations and for test and training fac ilities 
for both the ICBM and the IRBM at Cooke Air Force Base. This 
package also contains facilities for the HOUNDDOG and the QUAIL 
air-to-surface missiles carried by Strategic Air Command bombers to 
provide them with greater penetration capability. The package also 
provides facilities in the United States for the GOOSE which is a 
surface-to-surface air-breathing missile with an intercontinental range. 
Facilities for the GOOSE missile also were authorized in fiscal year 
1958. The Air Force program also contains authorization for facilities 
for the BOMARC missile. Construction of facilities for this missile 
was initiated in the fiscal year 1958 construction program at 4 loca- 
tions. This fiscal year 1959 request will add facilities at 10 additional 
locations. 

AIR FORCE ACADEMY 


Section 309 of the bill amends Public Law 325, 83d Congress, to 
provide for an increase of $4,372,000 in construction authorized for 
the Air Force Academy at Colorado Springs, Colo. The items to 
be constructed with this increased authorization consist of roadway 
facilities, erosion control and landscaping, and diesel fuel storage. 

At the present time construction of the permanent Academy is 
69 percent complete. Of the $122,234,548 under contract $78,049,000 
worth of work is in place. ‘The total amount authorized and funded 
to date is approximately $135.5 million. 
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REAL ESTATE 


The Air Force seeks authorization in this program to acquire 
various identified interests in 4,491 acres of land, all inside the United 
States, at a cost of $1,341,000. These land interests are required 
primarily to extend runways at existing installations; to develop 
facilities for the guided missile programs; to establish clearances 
for flight safety in runway approach zones; to provide safety clearances 
for weapons storage facilities; and to expand operational and support 
facilities. In addition, certain real-estate interests, not yet firmly 
delineated, will be acquired under the authorizations requested for 
the missile programs. No withdrawals from the public domain are 
requested. The following table summarizes the identified land items 
n the program: 


Land interests in Air Force, fiscal year 1959 military construction authorization 





Interest Acres | Cost 
‘ de ceachibaeel iene ai ctioinaaiiaiiiiamani cea ——E 
Fee purchase - - ; ‘i ‘ eer ‘i 1, 555 $1, 163, 000 
Restrictive easement... - soi i aie 1, 680 _8, 000 
Clearance easement... : ce a i 1,017 74, 000 
Right-of-way easement - ss ale Bet satin ie ha aia aoe 239 96, 000 
iu mw a wilt ch ta mbined addendeitel reek ekens tenia dksndes | 


4, 491 | 1, 341, 000 


DISPOSAL OF RBAL PROPERTY 


The Air Force is continuing its policy to acquire only that land 
needed for present and immediately foreseeable operations and to 
relinquish lands for which continued requirements are not foreseen. 
During calendar year 1957, the Air Force issued directives to dispose 
of 1,165,060 acres of land and 253,333 square feet of space in buildings 
in the United States. A summation of disposals by type follows: 
(1) Land returned to public domain, 29,606 acres. (2) Government- 
owned land, with improvements, 2,262 acres. This land will be 
returned to the tax rolls, resulting in increased revenue for the com- 
munities: concerned. Further, the sale of this property results in 
certain moneys being deposited in the Treasury of the United States. 
(3) Leases canceled, 17,389 acres of land, and 253,333 square feet of 
space in buildings. Cancellation of these leases results in reductions 
of $689,152 per annum in lease costs, as well as considerable reductions 
in annual maintenance costs. (4) Lesser interests, such as easements 
and permits, which were canceled or otherwise disposed of totaled 
1,115,803 acres. 

UNFORESEEN CONSTRUCTION 


Twenty-five million dollars of authorization is requested in this bill 
for construction of unforeseen projects, without identification to specific 
construction items or locations. This authorization will provide the 
Secretary of the Air Force authority to construct urgently required 
facilities for which requirements are not now known or firm, but which 
must be initiated prior to the next military construction authorization 
act. 

Changing international conditions and operational concepts, changes 

Air Force missions, new weapons developments, improved produc- 
tion schedules, and new or unforeseen research and development re- 
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quirements often create new and additional facility requirements on 
which construction must be initiated promptly and provided in short 
periods of time in order that the weapons and systems may be effec- 
tively utilized at the earliest possible dates or by specified requirement 
dates. With present rapidly advancing enemy capabilities and 
United States technology, it is imperative that construction be pro- 
vided where needed to support the introduction of new developments 
in weapons systems and operational concepts. For the same reason, 
it is not always possible to accurately and fully foresee all such require- 
ments in time to include them in the normal annual military construc- 
tion program which would eliminate the need for emergency actions 
to produce the facilities by the time required. 

Public Law 968, 84th Congress (fiscal year 1957 program) pro- 
vided the Secretary of the Air Force with $50 million of this type of 
emergency construction authorization. Approximately $44 million of 
this authorization has been utilized and the Armed Services Com- 
mittees of the Congress so notified, and an additional $4 million is in 
various stages of processing for initiation of construction in fiscal 
year 1958. In view of recent developments and the continuing accel- 
eration of defense programs, it is anticipated that the balance of the 
Air Force available authorization for unforeseen construction will be 
fully utilized prior to the end of fiscal vear 1958. 


TITLE IV 


This title would authorize the Secretary of Defense to establish or 
develop installations or facilities for advanced research projects and 
certain air defense missile facilities as previously covered in this 
report. In connection with the exercise of this authority, the Secre- 
tary or his designee is authorized to acquire or construct facilities, 
acquire land, prepare sites, and engage in other similar activities 
The title authorizes $233,372,000 for these purposes. The com- 
mittee inserted language whic h requires the Secretary of Defense to 
report to the President of the Senate and to the Speaker of the House 
of Representatives semiannually with respect to the exercise of this 
authority. 

ADVANCED RESEARCH PROJECTS AGENCY 


On February 7, 1958, the Secretary of Defense issued a directive 
which gives to the Advanced Research Projects Agency the responsi- 
bility for planning and directing advanced research projects involving 
space science and technology, ballistic missile defense and other 
advanced research and development as assigned from time to time 
by the Secretary. 

The Advanced Research Projects Agency was organized to provide 
for the Department of Defense expedited and forward-looking research 
programs which in the past have been retarded by the necessity for 
a formal military requirement. The organization of the Agency is in 
recognition of the importance of pushing advanced research which 
may have military applications even before it is known whether the 
results will be fruitful and how any results achieved may be used. 

By utilizing existing facilities of the military de partments, other 
Government agencies, universities, and industry, it is believed that 
the Advanced Research Projects Agency can effectively carry out its 
responsibilities with a small staff of about 20 staff assistants, together 
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with the necessary clerical and stenographic support. In addition, 
arrangements have been made for the Institute for Defense Analyses 
to provide scientific and technical assistance with about 25 scientists. 
In the future it is anticipated additional contracts with universities 
and industry for studies and management-type activities. 

The committee was informed that it is not intended to expand to 
a large organization that will require extensive laboratories, although 
there probably will be some modifications to existing facility complexes 
to keep from impairing effort which must be directed to more imme- 
diate development of weapons systems. The Advanced Research 
Projects Agency will work closely, in fact already is, with other 
elements of the Federal Government that are concerned with science 
and its application to national security. The Agency is working closely 
with other elements of the Department of Defense, with the National 
Academy of Sciences, the National Science Foundation, and the 
National Advisory Committee for Aeronautics, which, under the 
President’s plan, will become the National Aeronautics and Space 
Agency. 

While present plans do not contemplate construction of Advanced 
Research Projects Agency laboratories, need is foreseen for special- 
purpose facilities to prove out radically new concepts. In fact, 
approximately one-half of the authorization being requested is for a 
single classified project of this type of the highest priority. 


TITLE V—GENERAL PROVISIONS 


These follow the pattern established in prior military construction 
acts, and a description of each is outlined below: 
Se ction 50] 

This section is general authorizing language which has appeared 
for several years in military construction bills. It will be noted that 
the authorities granted may be exercised without regard to certain 
sections of the Revised Statutes and two sections of title 10, United 
States Code. The laws which will have no application to the con- 
struction authorized by this bill are as follows: 

Section 3648 of the Revised Statutes as found in title 31, United 
States Code, section 529, provides in part as follows: 


No advance of public money shall be made in any case unless 
authorized by the appropriation concerned or other law. 

And in all cases of contracts for the performance of any serv- 

ice, or the delivery of articles of any description for the use 
of the United States, payment shall not exceed the value of 
the service rendered, or of the articles delivered previously 
to such payment. 


There are situations in connection with public-works projects where 
it may be necessary to advance money prior to the actual receipt of 
the service or the property to be obtained. For example, where 
utilities such as power, gas, or water lines are required to be installed 
and it is necessary for a private utility company to extend its lines to 
the military installation, the military department ofttimes must 
pay for the costs of such extension. These payments are eventually 
recouped by deductions from the periodic payments made for the 
service to the utility company. However, in the strict sense, such 
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initial payment for installation costs are advance payments for the 
service rendered. 

In regard to that part of Revised Statutes 3734 as found in title 40, 
United States Code, section 259, the committee feels that the key to 
the analysis of that provision are the words “specifically appropriated 
therefor.” It will be noted that the bill permits a 5-percent (United 
States) and 10-percent (overseas) variation for projects authorized 
by the bill in order to provide necessary elasticity. It is entirely 
possible that this elasticity would be lost were the construction sub- 
ject to this section of the Revised Statutes. 

With respect to the second part of Revised Statutes 3734 found in 
title 40, United States Code, section 267, regarding the ~_s by 
the General Services of sketch plans, outline desc riptions, and dete ailed 
estimates of the cost of any public building, it is not believed that 
such was intended nor should apply to the varied and multitudinous 
projects authorized by the military construction authorization acts. 
Such a requirement would place a great administrative burden on the 
General Services Administration which could only result in serious 
delay. 

Section 9774 (d), title 10, United States Code: 


(d) Except when built by members of the Air Force, no 
permanent barrack, quarters, building, or other permanent 
structure may be built unless a detailed estimate of its cost 
has been submitted to Congress and a specific appropria- 
tion has been made therefor. No one may build such a 
structure without specific authority of Congress if the cost 
is more than $100,000. 


[t is pointed out that detailed estimates of cost are not available in 
many cases until the project has been authorized by Congress and ar 
architect and e ngine ering contract has been let and ei formed. 

It will be noted also that the authority granted by this section may 
be exercised before title to the land is approved under section 355 of 
the Revised Statutes. This provision of law prov ides in pertinent part 
as follows: 


Section SDD, Revised Statutes: 


No public money shall be expended upon any site or land 
purchased by the United States for the purposes of erecting 
thereon any armory, arsenal, fort, fortification, navy yard, 
customhouse, lighthouse, or other public building of any kind 
whatever, until the written opinion of the Attorney Ge neral 
shall be had in favor of the v: alidity of the title * 


It should be clearly understood that the e xception from the require - 
ment that title to land be approved by the Attorney General prior to 
the exercise of the authorities ore anted in this bill does not mean that 
the opinion of the Attorney General will not be obtained. It means 
merely that urgent construction can proceed prior to the rendering 
of such an opinion by him. 

Sections 502 and 503 
These sections relate merely to totals in the bill and percentage 


variations allowable in the cost of projects and repeat similar provi- 
sions in Public Law 241, 85th Congress. 
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Section 504 

This section authorizes the use of existing unused authorization for 
family housing under previous Military Construction Authorization 
Acts (Public Law 765, 83d Cong.; Public Law 161, 84th Cong.; and 
Public Law 968, 84th Cong.) to provide family housing at those 
installations for which appropriated fund family housing authorization 
is requested in this bill. 
Section 505 

Section 505 provides that whenever the President determines that 
compliance with section 2313 (b) of title 10, United States Code, would 
interfere with the authorizations granted for construction in foreign 
countries, and the Secretary of Defense and the Comptroller General 
have agreed upon alternative methods for auditing contracts for this 
construction, the President may exempt those contracts from the 
requirements of that section. The provision of law referred to is as 
follows: 

Section 2313 (b), title 10, United States Code: 


(b) Each contract negotiated under this chapter shall 
provide that the Comptroller General and his representa- 
tives are entitled, until the expiration of three years after 
final payment, to examine any books, documents, papers, or 
records of the contractor, or any of his subcontractors, that 
directly pertain to, and involve transactions relating to, the 
contract or subcontract. 

Section 506 


This section relates to the awarding of contracts on a competitive 
basis, and to the requirement that the military department shall report 
to the Congress with respect to contracts awarded on other than a 
competitive basis. The first of the laws referred to is the Armed 
Services Procurement Act. The second law nia to, which is 
self-explanatory, is as follows: 

Section 15 of the act of August 9, 1955 (69 Stat. 547, 551): 


Src. 15. Section 3 of the Armed Services Procurement Act 
of 1947 is amended by adding at the end thereof the following 
new paragraph: 

“(e) All bids or invitations for bids shall contain in their 
specifications all the necessary language and material re- 
quired and shall be so descriptive both in its language and 
attachments thereto in order to permit full and free competi- 
tion. Any bid or invitation to bid which shall not carry the 
necessary descriptive language and attachments thereto, or if 
such attachments are not available or accessible to all com- 
petent, reliable bidders, such bid or invitation to bid shall be 
invalid and any award or awards mé ade to any bidder in such 
case shall be invalidated and rejected.’ 


In addition, this section which is similar to sections contained in 
previous construction bills, has been reworded to provide that all 
awards made by the United States under the provisions of this act 
shall be executed under the jurisdiction and supervision of the Corps 
of Engineers, Department of the Army or of the Bureau of Yards and 
Docks, Department of the Navy, unless the Secretary of Defense, 
in specie! eases, determines otherwise. (See p. 55, Competitive bid 
procedures. ) 
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Section 507 

This section advances for 2 years the general rescission provisions 
now contained in section 506 of Public Law 241, 85th Congress. 
This continues in effect the established policy of repealing long- 
standing military construction authorizations that have not been 
used by the military departments. As a result, after July 1, 1959, 
only those authorizations, with certain specified exceptions, which are 
contained in public laws enacted subsequent to August 3, 1956, would 
continue to be available. Under this section, unused authorization 
that has been in effect 3 years will be automatically rescinded. 


Section 508 

This section would repeal section 408 (b) of Public Law 564, 81st 
Congress, which directs the Secretary of Defense to report to the 
Congress, at the beginning of the first session of each Congress, all 
military construction authorization enacted since the 80th Congress, 
for which adequate funds have not been appropriated, and to recom- 
mend to the Congress which portions of this unused authorization 
should be rescinded. 

Under present procedures, the amount of all residual unfunded 
authorization is always reported to Congress by the Department of 
Defense in its presentation of the annual MCA bill. Therefore, as 
this information is now reported annually, the requiremeat for a 
biennial report, as specified by Public Law 564, would appear un- 
necessary. 

In view of the provisions of section 507 of this bill, under which 
all unused authorization that has been in effect 3 years is automatically 
rescinded, there is no longer any need to recommend biennially unused 
authorization to Congress for rescission. Moreover, under present 
program management procedures, large accumulations of unused 
authorizations are no longer allowed to occur. 

Section 509 

This section wo1 ul 1 extend through fiscal vear 1961, the previously 
enacted leasing authority for housing at tactical installations, so that 
NIKE and other tactical site housing require ments may be met by 
utilizing existing private housing to the greatest possible extent, 
thereby reducing the necessity for construction of military quarters. 
Section 610 

Section 510 would amend section 406 of Public Law 968, 84th Cen- 
gress, which authorizes land acquisition projects not exceeding $5,000, 
to authorize a new limit of $25,000 for each land acquisition project. 
In addition, the restriction of this section to projects which are urgently 
required has been eliminated. These changes are desired in order to 
better carry out the original intent of section 406, F ublic Law 968/84, 
which was to expedite the handling of small real estate acquisition 
projects, and to reduce the administrative Neate involved in these 
small transactions. 

Section 511 

This section would add a new subsection to section 408 (a) of Public 
Law 968, 84th Congress, which would exempt small, routine construc- 
tion projects costing $5,000 or less from the present requirement that 
a determination be made that they are urgently re quire <d. The com- 
mittee found that this method of handling these minor, low-cost con- 
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struction projects requires an excessive amount of administration and 
delay which would be eliminated by the change proposed in section 
511. 


Section 612 


This section would amend section 406 of Public Law 241, 85th Con- 
gress, so as to exempt two additional categories of family housing 
from the present requirement for inclusion in the annual military con- 
struction authorization act. The reasons for the specific exemptions 
in this section are as follows: 

(1) Mandatory Wherry acquisition projects were exempted from 
the requirement for inclusion in the annual military construction 
authorization act by Public Law 241, 85th Congress. 

(2) Leased housing is proposed to be exempted because such 
housing, if acquired at all, must be acquired on short notice as the 
housing becomes available. It would be impractical to plan such 
acquisitions sufficiently far in advance to permit annual line item 
authorization. 

In addition, the acquisition of “permissive”? Wherry projects would 
be exempted from the requirement. ‘This is consistent with prior 
committee recommendations that Department of Defense proceed to 
acquire all Wherry housing projects for which there is a long-range 
military requirement at permanent installations. 

Section 613 

The committee added four new provisions to section 513. They are: 

(1) Limits the number of family housing units to be constructed 
overseas to a total of 4,000 units out of surplus commodity funds. 

(2) Limits the number of Capehart family housing units to be 
constructed during fiscal year 1959, to a total of 30,000. 

(3) Provides some elasticity in the siting of Capehart housing 
in order to insure that if an urgent requirement arises in a location 
which was not designated by a line item, that another less urgent 
project can be deferred or others could be lessened in number of 
units in order to provide housing for the new site. 

(4) Provided as previously mentioned for clarification in the 
acquisition of Wherry housing projects by condemnation. 

Section 514 

Contains similar restrictions on unit costs as those provided in last 
year’s bill. The only difference is that certain increases are provided 
in order to meet increased costs. 

The committee is disturbed by an inexorable advance in the cost of 
personnel facilities, such as barracks and bachelor officers’ quarters. 
Despite the unit cost limitations which have been imposed by this 
committee and the uniform design criteria established by the Office, 
Secretary of Defense, there has been a marked upward cost trend, 
beyond a level which can be justifiably attributed to current market 
conditions. Although the committee acknowledges the morale and 
welfare contribution. good living quarters provide, it seems reasonable 
to expect that pleasant, livable accommodations, commensurate with 
civilian standards can be obtained within present statutory limitations 
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through good planning, efficient and economical use of materiais, 
centralized plumbing facilities, and careful selection of all mechanical 
equipment for optimum installation and operating economy. 

While as mentioned before the committee went along with the 
Department of Defense recommendation that cost limitations on 
bachelor officers’ quarters be raised from $7,500 to $8,500, the com- 
mittee takes this action with the specific and definite understan ding 
that the $8,500 limitation will be completely adhered to without 
exception. 


Section 616 
Provides that titles I, Il, II, IV, and V of this act may be cited as 
the “Military Construction Act of 1958.’ 


Section 516 

Merely extends the date by 2 vears (from July a to July 1962 
upon which substandard quarters must be disposed of if they have 
not been rehabilitated in that time. 


Titte VI 
RESERVE COMPONENT FACILITIES 


The National Defense Facilities Act of 1950 (Public Law 783, 
S8lst Cong.) authorized the acquisition and construction of facilities 
for the Reserve components of the Armed Forces, which authorization 
was amended by Public Law 302 of the 84th Congress and Public 
Law 85-215. Permanent provisions of the foregoing law have been 
codified in chapter 133 of title 10, United States Code, or are included 
in pending amendments thereto. 

Title VI of the proposed legislation would provide specific line- 
item project nn for fiscal year 1959, together with certain 
other provisions necessary to effect the transition from the Seal 
authorization heretofore granted by the Congress to the line-item 
type required for future programs. 

Title VI of the proposed legislation is premised upon retention of 
the provisions of chapter 133 of title 10, United States Code, to the 
fullest extent compatible with the expressed intent of the Congress. 
The only substantive amendment of that chapter would be the 
deletion of the requirement for ‘consultation’? with the Armed 
Services Committees with respect to the projects to be undertaken 
by the Secretary of Defense, and substitution therefor of a provision 
requiring authorization by law of specific projects, with certain 
exceptions. 

Title VI would have authorized specific projects for the Naval 
Reserve, the Marine Corps Reserve, the Air Force Reserve and the 
Air National Guard. Additional authorization was not requested by 
the Department of Defense for the Army Reserve and Army National 
Guard inasmuch as it was the Department of Defense position that 
projects heretofore authorized and appropriated for, but remaining 
unconstructed, were sufficient in number to cover the approved 
obligation program of construction during fiscal year 1959 for both of 
these Reserve components. 
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The committee takes a contrary position and as discussed before 
udded line item projects for the Army National Guard and Army 
Reserve. 

Title VI would also continue the authorizations previously granted 
for those facilities which have been the subject of consultation with the 
Armed Services Committees of the Senate and the House of Repre- 
sentatives before July 1, 1958, provided they are placed under con- 
struction contract before July 1, 1960 and are funded from appro- 
priations made prior to enactment of the proposed legislation. 

As has been stated the committee could not agree with the Depart- 
ment of Defense that the best interests of the Reserve components 
would be served by failing to authorize additional projects for the 
Army National Guard and the Army Reserve. It is true that the 
Army National Guard presently has $17.7 million funded and unob- 
ligated authorization as of June 30, 1958 and that the Army Reservé 
has $30.8 million funded and unobligate d authorization as of the same 
date. However, these unobligated “authorizations exist 07 nly because 
the Department of Defense has not permitted these two Reserve 
components to obligate these authorizations. As of consequence, 
the Army Reserve and Army National Guard have fallen behind the 
other Reserve components in their Reserve facilities construction pro- 
gram. It is a fact that in all the Reserve components the Army 
National Guard and the Army Reserve have the greatest need for 
additional training facilities. The National Guard Bureau estimates 
that of the total requirement of 2,780 armories there still is a deficiency 
of 764 armories t¢ be built before the Ariny National Guard ean com- 
plete its program. Of the total Army Reserve requirement of 1,800 
Reserve training centers only 717 have been constructed, leaving a 
deficiency of 1,085 

Insofar as the Army National Guard is concerned there is also for 
consideration the amount of funds which have been appropriated by 
the State legislatures. There is presently in excess of $35 million 
available in State funds as matching contributions for the construction 
of Army National Guard armories. The committee believes that the 
States have more than done their part under the provisions of the law 
for providing the necessary State funds and the Federal Government 
should now provide matching funds so that the Army National Guard 
construction program can proceed and keep pace with the other 
teserve components. 

As a consequence the committee added projects for both the Army 
Reserve and the Army National Guard totaling $28,330,000. 

The total amount recommended by the committee for Reserve 
component constructi on is $57,201,000. ate exceeds the original 
Department of Defense proposal by $28,285,000. Even so, the com- 
mittee believes this to be a modest peo ization when the need for 
Reserve facilities is considered. Furthermore, it should be remembered 
that in fiscal year 1958 the Congress authorized $80 million for Reserve 
facilities construction, and thus the authorization for fiscal year 1959 
is less than one-half the amount authorized for fiscal year 1958. 


BACKGROUND OF THE BASIC LAW 


Prior to World War II, our Reserves were relatively small. In the 
various States the National Guard was geared to the requirements of 
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the States concerned rather than into a pattern for mobilization 
requirements in the event of total war. Since the war it has been a 
matter of almost constant discussion as to how large a Reserve should 
be maintained. 

Until the enactment of the basic law, one of the most important 
limiting factors in developing the Reserve was the lack of proper 
armories and other facilities needed for training purposes. That law 
has gone a long way in correcting this deficiency, but there is still a 
long road to travel before the deficiency is met. The law gave an 
impetus to the Reserve program which cannot be overestimated. 
Upon the enactment of the law the civilian Reserve components felt 
that they were no longer a forgotten group. It provided a spur and 
an encouragement which has manifested itself in infinitely more in- 
terest in the Reserve program than had ever before been experienced. 

Prior to the enactment of the basic law, the Federal Government 
paid for the construction of armories for its Reserves, but it had never 
contributed to the construction of armories for the National Guard, on 
the basis that such construction was the responsibility of the States. 
Public Law 783, 8ist Congress, provided authority for the Secretary 
of Defense to continue the constiuction of facilities for Reserves 
other than National Guard, and in addition made provision that the 
Secretary could contribute to any State the entire cost necessary to 
expand, rehabilitate or convert existing National Guard facilities so 
as to provide joint facilities which could then be used by the National 
Guard and other Reserve components. Section 3 (c) of that law 
provided that the Secretary could contribute to any State a portion 
of the funds for construction or expansion of armories where the need 
for such bad been brought about by the expansion of the National 
Guard or the Air National Guard of the United States in order to 
meet Federal requirements. Such contributions are limited to 75 
percent of the total cost, the States to provide the land necessary in 
addition to their 25 percent contribution. 

The original law provided in part, that the Secretary of Defense 
might acquire reserve facilities, by construction or otherwise, over a 
period of 5 fiscal years and might have appropriated during that time 
not to exceed $250 million. In 1955 Public Law 302, 84th Congress, 
extended that time limitation for an additional 3 years and increased 
the authorization by another $250 million. In 1957 Public Law 
85-215 again increased the authorization by another $80 million but 
retained the time limitation as previously established; viz, through 
June 30, 1958. 

Provision was also made in the law for consultation with the Armed 
Services Committees of the Senate and House of Representatives in 
order that the committees might be kept continuously advised with 
respect to operations under the law. 
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PROGRESS OF PROGRAM TO DATE AND FUTURE REQUIREMENTS 


Table 1 summarizes the utilization made of the authorization pre- 
viously provided. 
TABLE 1.—Reserve Forces facilities— Utilization of authorizations and appropria- 
tions provided under the National Defense Facilities Act of 1950, as amended 


{In millions of dollars] 
Army Navy and 


Air 
National} Army Marine | Air Force| National] Total 
Guard | Reserve | Corps | Reserve | Guard 





Reserve 
Authorizations and appropriations..-_...- 139.3 105. 4 280.9 54.5 1174.3 2554.4 
Constructed and under construction: 
Planned as of June 30, 1958_..........- 121 6 74.6 70.1 39.4 174.3 480.0 
Actual as of Apr. 30, 1958 _ __- ‘ 110.3 62.4 63. 5 36.3 154.0 426.5 
Residual authorization funde d, estimated 
June 30, 1958.........- <anehane saaieaiies 17.7 30. 8 210.8 15.1 10 74.4 


1 Air National Guard funds are “1-year” and unobligated funds expire June 30. ! 
2 Does not include $1.9 million of unobligated prior-year appropriations for which specific project author- 
ization is contained in the proposed legislation. 


Navy (aviation, surface, Marine Corps) 

The Naval Reserve aviation program, which also supports Marine 
Corps Reserve aviation, is composed of 22 activities. Six of these are 
Naval Air Reserve training units situated on Regular air stations and 
the remainder are Reserve air stations. Foreseeable requirements to 
keep these activities in step with the demands of modern aircraft 
and associated equipment amounts to $125 million. This includes 
replacement of those buildings which are deteriorated beyond eco- 
nomical repair, modernization of other buildings, and modernization 
of operations facilities. 

The Naval Reserve surface program consists of 319 training centers 
and facilities, and 184 electronic facilities and stations. A major 
effort is now under w ay to reorganize sizable segments of the surface 
program into crews ready on “short notice to man antisubmarine 
warfare ships for immediate augmentation of the fleet in an emergency 
This will necessitate the providing of some berthing facilities and 
dockside services in conjunction with the adjacent training centers. 
Modernization and replacement of overage temporary buildings previ- 
ously mentioned is required. The total foreseeable require ments for 
the Naval Reserve surface program are estimated at $29 million. 

The Marine Corps Reserve ground facilities establishment consists 
of 231 training centers, 163 of which are combined with the Naval 
Reserve training centers mentioned above. Although no additional 
centers are required, replacement, expansion, or modernization of 
some of the present facilities is urgently required. Foreseeable needs 
are estimated to cost about $8 million. 

Thus, there is a foreseeable requirement of $162 million for the over- 
all program. Of this, it is proposed to accomplish about $15 million 
in fiscal year 1959. 
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The fiscal year 1959 authorization program as contained in the pro- 
posed legislation, includes provisions for— 

(a) Replacement of 4 training centers; 

(6) Replacement of 10 electronic facilities; 

(c) Improvements to 4 training centers and 3 ships’ operations 

facilities; 

(d) Acquisition of 2 sites of presently used centers; 

(e) Improvements and modernization at 12 naval air stations. 

In planning for this program, the principle of joint utilization is 
observed to the utmost, as required by law. A summary of this joint 
utilization follows: 

(a) All Naval Reserve aviation facilities are jointly used; 

(b) 74 percent of Naval Reserve surface training centers/facili- 
ties are jointly used; 

(c) 71 percent of Marine Corps Reserve training centers are 
jointly used. 

Through fiscal year 1958 a total of $83 million has been appro- 
priated to carry out this program. To date, a little more than $64 
million has been obligated and it is expected this total will be raised 
to $70 million by end fiscal year 1958. 

Air Force 

The established mobilization requirement of the Air Reserve Forces 
is 39 combat flying wings. Twenty-four of these wings, consisting of 83 
combat squadrons of the fighter and tactical reconnaissance types, 
make up the tactical force of the Air National Guard and there are 
15 medium troop carrier wings of 45 tactical squadrons in the Air 
Force Reserve. 

In addition, there are 157 support type units of the Air Reserve 
and Air National Guard which have been programed to meet specific 
mobilization requirements in the fields of communications, weather, 


air resupply, air evacuation, terminal operations, air rescue, and 
hospital al , type units. 

The Air National Guard operates 93 {lying bases and 41 nonflying 
bases Construction plans for fiscal year 1959 and future years do 
not contemplate establishing any new bases except Bethel, Minn., 
under present progre ams, missions, and aircraft assignment. Certain 
construction is hecessary to com iple te some of the newer facilities; to 
replace World War II temporary construction; to expand facilities, 


particularly runways, taxiways, and aprons to accommodate higher 
performance aircraft being receiv d; and to complete the program of 
providing flight simulator and rocket storage buildings, which only 
recentiy became a requirement of the program as advanced model 
jet aircraft are received. 'To summarize, the conversion of a World 
War II temporary base structure to a modernized plant capable of 
operating Century series jets will, over a period of 15 years, require 
about $254 million of construction which should be approximately 
80 percent complete this year, assuming the entire amount in progress 
this year gets under contract. 

For the Air Force Reserve, $54. . million has been funded under the 
authorization provided through fiscal year 1958. The facilities pro- 
vided through the expe nditure of these funds has contributed im- 
measurably to the attainment of the high degree of combat capability 
which exists in our Reserve troop carrier units today. Of the 37 
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flying bases required to support our flying units, 34 are now in opera- 
tion with a good percentage of the minimum operational facilities 
required having been provided. The remaining three bases required 
are now under construction and will be completed during fiscal year 
1959. To round out all facilities needed at the flying bases of the 
Air Force Reserve wil] require approximately $29 million after fiscal 
year 1959. Five Air Reserve centers (nonflying) have been con- 
structed, 1 is under construction, and 1 is programed from currently 
available funds. No additional centers are planned for construction 
at this time since priority will still continue to be given to the con- 
struction of the facilities required for our flying units. Once this 
construction has been accomplished, reviews “will be made of indi- 
vidual locations and, where it is determined that such construction 
meets the best interests of the Government, action will be taken to 
include these centers in a future construction program. 


Army Reserve and National Guard 

Since 1951, the Army has had appropriated to it $244.7 million, of 
which $139.2 million represents contributions made, or to be made, to 
the States for the National Guard armory and nonarmory programs, 
and $105.4 million represents facilities for the Army Reserve. 

In the National Guard armory program 916 of the 2,089 armories 
constructed by the States without Federal assistance represent ade- 
quate facilities for continued use, against a total requirement of 2,250 
armories as estimated by the Department of the Army; the States 
and the National Guard Bureau, however, estimate total requirements 
as 2,780 armories. These estimates remain to be reconciled upon 
completion of the new troop unit program under the “Pentomic 
Division’’ organizational structure, and the revised plan of distribu- 
tion of these units throughout the States. <A total of 1,100 armories 
have been constructed, are under construction, or are funded within 
$115 million of the total appropriations heretofore made available for 
the National Guard. Thus the remaining requirement for National 
Guard armories will range between 234 and 764 upon completion of 
the revised troop unit program by the Department of the Army. 
Approximately $24 million of the total appropriations heretofore 
made available for the National Guard re present nonarmory facilities 
(maintenance shops, supply, and administrative facilities) which have 
been constructed, are under construction, or are programed for early 
initiation. 

In the Army Reserve center program 332 of the 1,783 facilities 
acquired by lease or donation, and now in use, represent facilities 
adequate for continued use, against an estimated total requirement of 
1,800 centers. A total of 385 centers have been constructed, are 
under construction, or are funded within the $105.4 million appropria- 
tions heretofore made available for Army Reserve construction. ‘Thus 
the remaining requirement for Army Reserve centers is estimated at 
1,083 centers, representing a future authorization and funding re- 
quirement of $235 million. This requirement, also, may be subject 
to revision upon completion of the new troop unit program under the 
“Pentomic Division” organizational structure, and the revised plan 
of distribution of these Army Reserve units throughout the States. 
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FISCAL DATA 





Enactment into law of this proposed legislation will involve the 
initial expenditure of $1,644,641 ,000; of this amount $57,246,000 repre- 
senting Reserve components construction. 





DEPARTMENTAL DATA 
This measure is part of the legislative program of the Department 
of Defense for fiscal year 1959 and has been approved by the Bureau 
of the Budget in its original form as is evidenced by letter dated 
May 1, 1958, from Secretary of Defense Neil McElroy and by letter 
dated May 1, 1958, from Deputy Secretary of Defense Donald A. 
Quarles, which are set out below and made a part of this report. 


THe SECRETARY OF DEFENSE, 
Washington, May 1, 1958. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Spraxker: There is forwarded herewith a draft of legisla- 
tion to authorize certain construction at military installations, and for 
other purposes. 

This proposed legislation is a part of the Department of Defense 
legislative program for 1958, and the Bureau of the Budget advises 
that there is no objection to its presentation to the Congress. The 
Department of Defense recommends that it be enacted. 

This proposed legislation would authorize additional military con- 
struction that is urgently needed by the Department of Defense at 
this time, and would provide additional authority to cover deficiencies 
in prior construction authorizations. The appropriation of money 
required for construction is provided for in the budget of the United 
States Government for the fiscal year 1959. 

This legislation consists of titles I, II, III, and IV, covering au- 
thorization required by the Departments of the Army, Navy, and Air 
Force, and the Department of Defense, respectively; and title V 
covering general provisions relating to this legislation. 

This proposal would authorize new construction — totaling 
$1,684,361,000, of which $347,028,000 is for the Department of the 
Army: $301,062,000 is for the Department of the Navy; ; $986,271 ,000 
is for the Department of the Air Force; and $50 million is for the 
Department of Defense. This proposal would also provide additional 
monetary authority to correct deficiencies in authorization for projects 
authorized under previous laws totaling $47,238,000, of which 
$13,630,000 is for the Army; $15,825,000 is for the Navy; and 
$17,783,000 is for the Air Force. Therefore, the total in this proposed 
legislation of new authorization plus additional monetary authority 
for projec ts previously authorized amounts to Por 731,599,000. 

This proposal would also repeal as of July 1, 1959, all authoriza- 
tions, with certain exceptions, for military construction that are con- 
tained in laws enacted prior to August 4, 1956. This repeal will 
continue in effect the policy established in the fiscal year 1956 Military 
Construction Authorization Act (Public Law 161, 84th Cong.) and 
continued in the fiscal year 1957 and 1958 acts, of repealing long- 
standing authority that has not been exercised by the military depart- 
ments. It is believed that the continuation of this policy will result 
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in a construction program which will reflect more accurately the 
current needs of the Department of Defense. 
Sincerely yours, 
Neitz McE roy. 


THe SECRETARY OF DEFENSE, 
Washington, May 1, 1958. 
Hon. Sam Raypurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: There is forwarded herewith a draft of pro- 
posed legislation to provide additional facilities necessary for the 
administration and training of units of the Reserve components of 
the Armed Forces of the United States, together with a sectional 
analysis thereof. 

This prypoey is part of the Department of Defense legislative pro- 
gram for 1958, and has been approved by the Bureau of the Budget. 
The Department of Defense recommends that it be enacted by the 
Congress. 

PURPOSE OF THE LEGISLATION 


The National Defense Facilities Act of 1950 (Public Law 783, 81st 
Cong.) authorized the acquisition and construction of facilities for 
the Reserve components of the Armed Forces, which authorization 
was amended by Public Law 302 of the 84th Congress and Public 
Law 85-215. Permanent provisions of the foregoing legislation have 
been codified in chapter 133 of title 10, United States Code, or are 
included in pending amendments thereto. 

Report No. 696, House of Representatives, 85th Congress, Ist ses- 
sion, based on hearings before the Committee on Armed Services pre- 
ceding enactment of Public Law 85-215 », stated that sufficient, increase 
in the general authorization for facilities for the Reserve components 
would be provided for fiscal year 1958, but that thereafter “the 
Department of Defense should request annual authorizations on a 
line-item basis.”” The proposed legislation would provide such 
specific project authorization for fiscal year 1959, together with 
certain other provisions necessary to effect the transition from the 
general authorization heretofore granted by the Congress to the line- 
item type required for future programs. 

The proposed legislation is pr emised upon retention of the provi- 
sions of chapter 133 of title 10, United States Code, to the fullest extent 
compatible with the expressed intent of the Congress. The only sub- 
stantive amendment of that chapter would be the deletion of the re- 
quirement for “consultation” with the Armed Services Committees 
with respect to the projects to be undertaken by the Secretary of 
Defense, and substitution therefor of a provision requiring authoriza- 
tion by law of specific projects, with certain exceptions. 

The proposed legislation would authorize specific projects for the 
Naval Reserve, the Marine Corps Reserve, the Air Force Reserve, 
and the Air National Guard. Additional authorization is not re- 
quested for the Army Reserve and Army National Guard inasmuch 
as projects heretofore authorized and appropriated for, but remaining 
unconstructed, are sufficient in number to cover the approved obliga- 
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tion program of construction during fiscal year 1959 for both of these 
Reserve components. 







BUDGET DATA 





AND 





COST 


Enactment of this proposed legislation would authorize the appro- 
priation of funds for specific line items in the amount of $11,892,000 
for the Department of the Navy; $6,272,000 for the Air Force Reserve; 
and $11,976,000 for the Air National Guard of the United States, of 
which $8 million is included in the President’s budget for fiscal year 
1959 for the Department of the Navy, an undetermined amount not 
exceeding $6,272,000 for the Air Force Reserve, and $9,600,000 for 
the Air National Guard of the United States. 

Sincerely yours, 






























DonaLtp A. QUARLEs. 


STaTE SuMMARY OF FiscaL YEAR 1959 Muiuirary CONSTRUCTION 
AUTHORIZATION PROGRAM FOR AcTIVE, RESERVE, AND NATIONAL 
GuARD FORCES 


CONTINENTAL UNITED STATES 


SS a a $12, 871, 000 

Army: 
tedstone Arsenal_.- 8, 529, 000 
Fort McClellan___. 174, 000 
Fort Rucker 2, 406, 000 

Air Force: 
Brookley Air Force Base, Mobile 975, 000 
Craig Air Force Base, Selma_ : ; 400, 000 

Army National Guard: 
Ashford 70, 000 
Bridgeport 70, 000 

Air Force Reserve: Bates Field, Mobile 97, 000 

Air National Guard: Birmingham Municipal Airport 150, 000 

Arizona_ _- ae aecttay it 24, 958, 000 

Army: 
Fort Huachuca__ ---- : 9, 098, 000 
Yuma Test Station —--__- 73, 000 

Navy: Marine Corps Auxiliary Air Station, Yuma- 8, 946, 000 

Air Force: 
Davis-Monthan Air Force Base, Tuecson- 4,174, 000 
Luke Air Force Base, Phoenix 441, 000 
Williams Air Force Base, Chandler - - 1, 361, 000 


Air National Guard: Sky Harbor Airport, Phoenix - 655, 000 


Army National Guard: 
Phoenix. ; 65, 000 | 
Yuma_-_ 15, 000 






2, 000 














Air Force: 








Blytheville Air Force Base, Blytheville ; 1, 654, 000 

Little Rock Air Force Base, Little Rock__-_---- fee: 3, 463, 000 
Army National Guard: 

Berryville Bae n ; £ : 15, 000 








beste BOOKS wb cc eccows a ieee 3 apie nee 260, 000 
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CONTINENTAL UNITED STATES—Continued 


MOMMA... ctesescdowccecacestasossedaasdesandeeesadaete $91, 157, 000 
Army: Fort Ove wcccuswerweds ss oak SU a 4, 733, 000 
Navy: 

‘Naval Air Station, Alameda__- -_ -_- eonveéedwdtadnen i 114, 000 
Marine Corps § Supply Center, Barstow --_---- es 280, 000 


Marine Corps Base, Camp Pendleton- = 5, 138, 000 


Naval Ordnance Test Station, China Lake_._....=..... 129, 000 
Naval Ammunition Depot, Concord- -- -- ‘ee 3 vey. 2, 517, 000 
Naval Ordnance Laboratory, Corona_- ior laced 510, 000 
Naval Auxiliary Landing Field, Crows a anding shee ae alba 47, 000 
Naval Air Station, Lemoore______--- S are eg 15, 823, 000 
Naval Shipyard, Long Beson.........--<.«<<i-<cossn 6, 000, 000 
Naval Air Station, North-Island...-...........-..-..- 7, 000, 000 
Naval Supply Center, Oakland_-- Oe dex 146, 000 
Naval Air Missile Test Center, Point Mugu___- s 13, 841, 000 
Marine Corps Recruit Depot, San Diego_._._.--_____-- 206, 000 
Naval Training Center, San Diego__....-.......__---- 4, 199, 000 
Naval Shipyard, San Francisco____------. ee re 766, 000 
Marine Corps Air Facility, Santa Ana___._...-----_--- 2, 158, 000 
Marine Corps Base, Twentynine Palms___.- Joe die 241, 000 
Air Force: 
Beale Air Force Base, Marysville_- ct ree 7, 868, 000 
Castle Air Force Base, Merced_ ---- rot wets cid ee 4, 183, 000 
Edwards Air Force Base, Muroc________-- ; Se Bhs 981, 000 
George Air Force Base, Victorville_- SSC 536, 000 
March Air Force Base, Riverside i! 3, 344, 000 


Mather Air Force Base, Sacramento___________-_.____- 1, 213, 000 


MecClelian Air Force Base, Sacramento-_.- -_- : Se 1, 560, 000 
Norton Air Foree Base, San Bernardino- --. nits 658, 000 
Oxnard Air Force Base, Oxnard_- a ae ia 122, 000 
Travis Air Foree Base, Fairfield 2, 997, 000 


\rmy National Guard: 


| cena dade : ae 38, 000 
Fontana__ : Bi 105, 000 
Holli ter saa Se TE 105, 000 
San Fernando_. ‘ $2 . ZS. 115, 000 
San Rafael . ‘ 115, 000 
Ventura...-- 115, 000 


Army Reserve: 
Sali 1as. . 
Stockton a 

Naval and Marine Reserve: 


iene ee aa eae Buestson seer eee 164, 000 
a ie nieces eee 164, 000 


Naval Air Station, Los Alamitos_- ae ee 1, 992, 000 
Naval and Marine Corps Training Ce nter, Alameda__-- 128, 000 
: Naval and Marine Corps Reserve Training Center, San 
Peas age it Seale ee: = OE eee ae ae ee 78, 000 
Naval Reserve Electronics Facility, Hayward-_-------- 99, 000 
Naval Reserve Electronics Facility, Port Chicago_------ 94, 000 


Naval Reserve Training Center, Pasadena.____--_-_--- 295, 000 
Air National Guard: 
Hayward Municipal Airport_- - - -- 


Ontario International Airport- ----- dk erwin ak eres 


ose 113, 000 
Seis ics 000 


ee eT er ae ccsccau i eee 








Colorado. --.- ee ay 
Army: Fitzsimons Army Hospital_-..-..----- pee ae 862, 000 
Naval and Marine Reserve: Naval Air Station, Denver----- 652, 000 
CGRROUINGE. cictactntwenn enn bannamene — el lek oe 767, 000 
Navy: Naval Submarine Base, New London.._---.-------- 2, 247, 000 
Air Force Reserve: Bradley Field, Windsor Locks. _....---- 160, 000 


Army National Guard: New L ondon 360, 000 


a 
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CONTINENTAL UNITED STATES—Continued 
eee Mek emnS awa 


Air Force: Dover Air Force Base, Dover........--.------- 


IR ea aa See aw me 





Navy: 
Naval Research Laboratory... ... 665. c---6ssncenue 
i OT ORO cic nckudbe nena namaste 





RR a ee CU soe ekki ew eae emis 


Navy: 
Naval Air etavion: Codi Piele . og ccc cde co nccueecced 
Naval Air Station, Jacksonville__...................-- 
Naval Auxiliary Air Station, Mayport__...........---- 
Naval Auxiliary Air Station, Whiting Field__......-_-- 
Naval outlying field, Whitehouse Field__........._---- 
Air Force: 
Eglin Air Force Base, Valparaiso. .................--- 
Homestead Air Force Base, Homestead__..........---- 
MacDill Air Force Base, Tampa_...........---------- 
MoCoy Air Force Base, Griando....................<-...- 
Petrex Aa Pores Base, Cocoa. <....ka enn nce cnuecue 
Tyndall Air Force Base, Panama City_...._...-------. 
Naval and Marine Reserve: Naval Reserve Training Center, 
a tat ade laa 
Army National Guard: Gainesville - — - ih 4 


a a hace lie ia as halk le ak a asia naa o(nticntdbiassiaiatedeiein 
ee EN cee ame nebenn a akss 
Air Force: 

Dobbins Air Force Base, Marietta.......-.----------- 
Hunter Air Force Base, Savannah____._-_....-_------ 
Moody Air Force Base, Valdosta._......--..------.- 
Mobins Air Force Base, Macon......................- 
“Zurmer Ai Pores ese, Aipany_.........~.....cssecss 

Army National Guard: 
BUIORED coc aoe oes eee Skates balgitck ere so ses es sas eee i mes acpi 
NN a eh ae Laie oie eae 
RN esas ssa 9 gl ae eR cD ae as 
I oe eg oe tee me See dctiriide oe eres A tal oe a aoe 
RN le oe I A abe iy tis ae am gee ee 
NN eae ws Sick lists aioe pseu ee rach Geant oes 
Naval and Marine Reserve: Naval Air Station (Dobbins Air 
OE OS RO ee a res a ere 
Air National Guard: Travis Field, Savannah_._..-...------ 
I ke as tal es aries kai 


Air Force: Mountain Home Air Force Base, Mountain Home- 
Army National Guard: 
a eo ae a ea elias we ren te Ee eta 
a a reins a aha kane teeta he 
Re an Seen cerca ee cannes Gabe ah ceenes: 
RS ee eh ealg eis 





24, 786, 000 









$2, 874, 000 
2, 874, 000 


842, 000 





192, 000 
650, 000 


43, 373, 000 


1, 252, 000 
74, 000 
9, 892, 000 
4, 679, 000 
142, 000 


10, 109, 000 


1, 489, 000 
3, 577, 000 
5, 137, 000 
2, 884, 000 
3, 992, 000 


26, 000 
120, 000 





3, 454, 000 


172, 000 
4, 493, 000 
5, 432, 000 
4, 362, 000 
5, 474, 000 


132, 000 
110, 000 
90, 000 
90, 000 
90, 000 
90, 000 


480, 000 





1, 039, 000 


52, 000 
57, 000 
57, 000 
90, 000 
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CONTINENTAL UNITED STATES—Continued 





NNN i os co cea lt ie ek eerie aera rama bew aaa e gare $4, 666, 000 
Remnet TiO Tt BE isin cu ddpinctundewignvnieven 570, 000 
Navy: Naval Training Center, Great Lakes_--....-------- 1, 368, 000 
Air Force: 

Scott Air Force Base, Belleville.............-.-----.-- 423,000 

Chanute Air Foree Base, Rantoul..........scicencen 640, 000 
Aig TUN TR oc ninictnnendntdndkdsmnsecnteniee 157, 000 
Naval and Marine Reserve: 

Naval Air Station, Glenview. ......................-- 179, 000 

Naval and Marine Corps Reserve Training Center, 

REI i ee eee be kang ge teedaesmeuneuee 152, 000 

Air National Guard: 

ee Ne 78, 000 

O'Hare International Airport, Chicago_.........------- 1, 099, 000 

a ln ee eg 2 cl ad adel cia ew alain ee ee ae 12, 236, 000 
Army: Fort Boniamin Teaitison.. ........ccocccenconcesucdes 783, 000 
Air Force: Bunker Hill Air Force Base, Peru___....-------- 7, 996, 000 
Army National Guard: Valparaiso......... ......sceceee 188, 000 
Naval and Marine Reserve: Naval Reserve Electronics 

PARED. IONE oon iene enn borbnneueanae 95, 000 
Air Force Reserve: Bakalar Air Force Base, Columbus-.---- 3, 174, 000 

10W4.... «=. ee" : 445, 000 

Army National Guard: 
Camp Dodge------ (cavcutdundndhnansewed Aaa eed 80, 000 
Camp Dodge__-- 120, 000 
Storm Lake_- 95, 000 
Naval and Marine Reserve: Naval Reserve Electronics 
PRN, TOW RHE oo icc is Seen ncelcamccaneneueeneene 97, 000 
Air National Guard: Des Moines Municipal Airport_-..---- 53, 000 

Kansas__-- pars neers = oom ea 9, 997, 000 

Army: 
I ne AIS a a a ale ah 1, 076, 000 
PMN. 26 guna cee eerekewtenbeun wa awameeeuns 1, 084, 000 
Air Force: 
Forbes Air Foroe Base, Toneka................ce0sace< 2, 703, 000 
McConnell Air Force Base, Wichita-....-.------------ 2, 119, 000 
Schilling Air Force Base, Salina... ................... 2, 352, 000 
Naval and Marine Reserve: Naval Air Station, Olathe. --_-- 570, 000 
Army National Guard: Yates Center - - - d 93, 000 

PN i a ck wen nner eee adanadnmiddecdcanbumunauienern 2, 292, 000 

Army: 
I i ctiiiniguteniadciacamudatdndaetabae 847, 000 
SEI ccs ac oa eizais ia adi a weak a mie 516, 000 
Army National Guard: Middleboro...-.........-.-------- 130, 000 
Naval and Marine Reserve: Naval Reserve Electronics Facil- 
5ey. RIMINI cu wes uae eaten autinadawadchwwewes 84, 000 


Air National Guard: Standiford Field, Louisville.........-- 715, 000 














Louisiana 

Air Force: 
3arksdale Air Force Base, Shreveport 
Lake ( harles Air Force base, Lake Charles 

Army National Guard: 
C 
C 






amp Beauregard 
amp Beauregard No. 2 
Naval and Marine Reserve 


Communications Facility, New Orleans 


Orleans 

































Mains 


Navy: Naval Radio Station, Washington County 
Air Force: 

Brunswick Naval Air Station, Brunswick 

Dow Air Force ba ce Bangor 

Loring Air Force Base, Limestone- 
Army National Guard: 

Augusta 

Belfast 

Brunswick 

Gardiner 

Millinocket 

Portland 

Saco 


South Portland 


Army Chemical Center 
Army Map Service- 
Fort Detrick 

Fort Meade 

Fort Ritchie 


Navy 


Naval Academy, Annapolis 
National N: | Medical Center, Bethesda 
Naval Ordnance Laboratory, White Oak 
Air Force: Andrews Air Force Base, Camp Springs 
Naval and Marine Reserve: Naval Reserve Traini 
White Oak ‘ 
Air Force Reserve: Andrews Air Force Base, Cam] 


Massachusetts_—__._.__-_- oes et se 


Army: Fort Devens =e — 
Navy: Naval Ammunition Ds pot, Hingham 
Air Force 

Laurence G. Hanscom Field, Bedford 

Otis Air Force Base, Falmouth 

Westover Air Force Base, Cl icoper Falls_- 
Army National Guard: 

Agawam . < ~ 

Boston 

Saugus 

South Bostor 

Whitman 
Naval and Marine Reserve: 

Naval Air Station, South Weymouth 





,oston oi 








Air National Guard: “Barnes Field, Westfield. beep aa 
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Naval Air Facility, And s Air Force Ba 


Naval and Marine Corps Reserve Training Center, 
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Naval Air Station (Alvin Callender), New Orleans 


Air Force Reserve: Naval Air Station (Alvin Callender), New 


Dm “I 


, 000 


, 000 
, 000 


, 000 
. 000 


, VOO 


O00 


, 000 


000 


000 


, 000 


OOU 
OOO 


, 000 


75, 000 
75, OOO 
75, 000 
75. 000 
75. OOO 
150, 000 


000 


, 000 


697, 000 
051, 000 
913, 000 
795, 000 
198. OOO 


», OOO 


O00 
OOO 
O00 
OOU 


, OOO 


, OOO 


OOO 


OOO 


000 
OOU 


OOO 
OOO 
OOO 


O00 
OOO 
VOO 
O00 
000 


, OOO 


§ OOO 
, 000 
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ON so sg a ee ie ene a hae eh eS Se ee $40, 236, 000 
Brmy: DeWwoit Arsenal. ods ss ccc cans cated ence 5, 666, 000 
Air Force: 
Kinross Air Force Base, Sault Sainte Marie______.____- 9, 948, 000 
K. I. Sawyer Municipal Airport, Marquette..........-- 10, 673, 000 
Selfridge Air Force Base, Mount Clemens_.....-.-.---- 3, 579, 000 
Wurtsmith Air Force Base, Oscoda._..........------- 8, 696, 000 
Army National Guard: Sturgis eritate Sb a cleat tebeate 220, 000 
Naval and Marine Reserve: Naval Air Station, Grosse Ile_-_-_- 147, 000 
Air National Guard: 
Alnena County Airport, Alpena. . .. <2. <<ccusecccuncu 171, 000 
| Kellogg Field, Battle Creek_...._...-- ier ie tbe aa 1, 136, 000 
Minnesota EE ee ee ee 3, 441, 000 
Air Force: Duluth Municipal Airport, Duluth..........---- 2, 649, 000 
Army National Guard: 
Duluth a eae 37, 000 
Minneapolis ass S sate 88, 000 
Northwest St. Paul ‘ a a nea er 130, 000 
Stillwater s ba scat TE. Seree 37, 000 
Air National Guard: Bethel Air National Guard Base, Bethel- 500, 000 
Mississippi r ee a oie 5 ee 17, 776, 000 
Navv: Naval Auxiliary Air Station, Meridian_.........--.- 14, 940, 000 
Air Force: 
Columbus Air Force Base, Columbus <% 1, 939, 000 
Greenville Air Force Base, Greenville - - sui miginn 208, 000 
Army National Guard: 
Ackerman gens 54, 000 
Batesville s be 54, 000 
Camp Shelby 165, 000 
Ocean Springs india 54, 000 
Air National Guard: Gulfport Municipal Airport, Gulfport —- 362, 000 
Missouri , it 2 ene 8, 456, 000 
Air Force: 
Richards-Gebaur Air Force Base, Kansas City aaiiek, 2, 799, 000 
Whiteman Air Force Base, Knobnoster 5, 185, 000 





Air Force Reserve: Richards-Gebaur Air Force Base, Belton- 101, 000 

Air National Guard: Rosecrans Field, St. Joseph.....------ 123, 000 
Army National Guard: 

Fredericktow1 135, 000 

Jefferson City 113, 000 


Montana ; 12, 631, 000 
Air Force 


Glasgow Air Force Base, Glasgow 


nate bl 10, 659, 000 


Malmstrom Air Force Base, Great Falls. — 1, 832, 000 

Army National Guard: 
Culbertson axes 73, 000 
| Kalispe I] is 67, OOO 
Nebraska ea 7, 630, 000 

Air Force: 

Lincoln Air Force Base, Lincoln ‘ ag . 4. 250, 000 
Offutt Air Force Base, Omaha = fay ee 3, 265, 000 
Army National Guard: Wahoo adie = bee 115, 000 
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NI ee oe arcaronenon hes re oek 600 eee nie kececniees ce $1, 652, 000 
eS A EI 8 ewe swemmnencean 374, 000 
Navy: Naval Auxiliary Air Station, Fallon.__...._.._--_--- 80, 000 
Air Force: 

Nellis Air Force Base, Las Vegas...............--.--- 358, 000 
LO ate OPOd AeRSe, BRON oo ua ence 571, 000 
Air National Guard: Hubbard Field, Reno......-.....---- 159, 000 
Army National Guard: Winnemucca_-_-___--.__.----_---_-- 110, 000 

et aaa as eh ia al cada asi ew eh Bais = fe 1, 665, 000 
Air Force: Pease Air Force Base, Portsmouth...........--- 940, 000 
Army National Guard: 

RE tire eee amhenn kek Lae SeEuecek 375, 000 
Air Force Reserve: Grenier Air Force Base, Manchester__-__- 180, 000 
Air National Guard: Grenier Air Force Base, Manchester - _ - 170, 000 

I eee ities a2 pou ia sie ueweeseccwcccwes 8, 411, 000 
PR I oe os ite ee wackdupecacsdencuda 3, 749, 000 
Navy: Mave: Peelity, Gane May. ==... occ. 5c. sc..u.s... 141, 000 
Air Force: McGuire Air Force Base, Wrightstown_-_____---- 3, 901, 000 
Army National Guard: 

INN a ge ata et 175, 000 
aR a a 175, 000 
ION cae tae re et ne Se ST ae te 80, 000 
SNR esas a 175, 000 
a 15, 000 

SI NR Rae i eed 19, 291, 000 
Army: White Sands Proving Ground... .................. 7, 931, 000 
Air Force: 

Holloman Air Force Base, Alamogordo___.......------ 1, 650, 000 
Walker Air Force Base, Roswell..........-...<....... 8, 431, 000 
Kirtland Air Force Base, Albuquerque---...-..-------- 481, 000 
Army National Guard: 
INN han Sue i eaten ecma ne 57, 000 
AON oe al Ns us = Sie eerie by i ean ncaa abe ate 57, 000 
Silver City SRE ALE Cl 57, 000 
Sorocco __- ; Na i ie a aa 57, 000 
Air National Guard: Kirtland Air Force Base, Albuquerque- - 570, 000 

New York-_-_---- Sada ae tere : Se ctaacatcetiten shat bie eee 10, 449, 000 

Army: United States Military Academy__-_--........------ 5, 844, 000 


Air Force: 


Griffiss Air Force Base, Rome 1, 177, 000 


Plattsburg Air Force Base, Plattsburg tie aah ei 208, 000 

Suffolk County Air Force Base, Westhampton____------ 86, 000 
Army National Guard: 

Saranac Lake Pets 300, 000 

Catskill a 300, 000 

Patchogue 375, 000 

Smithtown 300, 000 
Army Reserve: 

Batavia eats 171, 000 

Canandaigua. ---- 171, 000 

Hempstead _ ___-_ -- 536, 000 
Naval and Marine Reserve: 

Naval Air Station, New York : ee 130, 000 

Naval Air Station, Niagara Falls_ _- 652, 000 

Naval Reserve Training Center, Dunkirk 79, 000 


Naval Reserve Training Center, Fort Schuyler 120, 000 
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North Carolina 


UG I stitidteccinitue 


| Army: 
Navy: 
Naval Seaplane Facility, Harvey Point_- 
Marine Corps Air Station, Cherry Point_________-_~.- 
Marine Corps Air Facility, SN oc eins nabuia 
Air Force: Seymour Johnson Air Force Base, Goldsboro - 
Army National Guard: 
NNN oo oo ad ald 
Smithfield eames Pr Si anata a 
BONNER <3 nae cadena wea wecm eee e waar abcele 
TRAN a ia a re a aS 
A Fala ce pcdaleae te eraiid 
SON 5 ea Soon ewe dee eae 
ici ccdntantinen manasdneammkanheiaa 
ee" ee eee 
Lasker-Woodland_--- ---- 
Laurinburg 
Lincolnton 
AMEE oelgis ec enc isime anon ekenee eeu ene 
Rockingham 
Roseboro 
i ere 
Camp Butner.-_- 


UE BN os a nto oc en cewatess 
Air Force: 
Grand Forks Air Force Base, 
Minot Air Force Base, 
Army Reserve: Fargo-- - 


Grand Forks__- 
Minot - - 


Air Force: 
Clinton County, Air Force Base, Wilmington. .._._._-- 
Lockbourne Air Force Base, Columbus____......-..--- 
Wright-Patterson Air Force Base, Dayton 

Army National Guard: 
Caldwell___-. 
Cincinnati 
Greenville 

Army Reserve: 
Fremont 


Naval and Marine Reserve: 
Naval Reserve Electronics Facility, 


Naval and Marine Corps Reserve Sonia Center, 
I shee SRE. pd eA NRE SNAG 
TORN a ko Lb ak eae a a oe ee 
PAG 0 CON OUI a i cin ia ee a Sw we ee ra alo aa ot 

Air Force: 
AGG Ait POGOe BONG: BiB ie dcdcdc cunccusacsusuanan™ 
Clinton-Sherman Air Force Base, Clinton..........-_-- 


Tinker Air Force Base, Oklahoma City 

Vance Air Force Base, Enid 
Army Reserve: 

Durant 


28929—58 -8 


7, 046, 000 


35, 687, 000 
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$20, 906, 000 


762, 000 


11, 215, 000 
1, 067, 000 
1, 003; 000 
4, 707, 000 


95, 000 
98, 000 
132, 000 
98, 000 
98, 000 
357, 000 
120, 000 
109, 000 
103, 000 
105, 000 
95, 000 
98, 000 
98, 000 
98, 000 
95, 000 
353, 000 





4, 176, 000 
2, 721, 000 
149, 000 


000 


11, 589, 000 
11, 716, 000 
11, 037, 000 


135, 000 
300, 000 
165, 000 


149, 000 
149, 000 

40, 000 
289, 000 
100, 000 


18, 000 





17, 887, 000 


3, 227, 000 


4, 051, 000 
2, 734, 000 
5, 196, 000 
1, 770, 000 


141, 000 
443, 000 
325, 000 





Oregon 


Air Force: 
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Kingsley Air Force Base, Klamath 





$623, 000 


229, 000 


Air National Guard: Portland International Airport. ______- 233, 000 


Army Nati 


mal Guard: Salem 
Pennsylvania “— 


Army: Carlisle Barracks_ -_- 
Air Force: 
Olmstead Air Force Base, Middletown 
Marietta Air Force Station, Marietta 
Army National Guard: 
Bethlehem 
Carlisle 
(‘heste r 
Li onier 
Army Reserve: 
Je hnstown._.. “ i. 


St. Marys 


Naval and Marine Reserve: Naval Air Station 
Reserve: Naval Air Station, Willow Grove 


Air Fores 


Rhode Island. --........--- 
Navy: 
Naval Station, Nev 
Naval Supply Depot, 
Naval War College, Newport- - -- 


port 
New port 


. Willow Grove. 


161, OOG 


7,418, 000 
374, 000 


6, 169, 000 
94, OOO 


15, OOO 
15, OOU 
206, OOO 
15, OOO 


99, OOO 
149. 000 
99, OOO 
93. 000 


4, 405, 000 


1, 709, 000 
2, 219, 000 
273. 000 


& ’ 


-- —_— - vo 
Air National Guard: Theodore F. Green Airport, Providence_- 213, 000 


South Caroli 


Navy: 
Marine Corps Auxiliary Air Station, 
Marine Corps Recruit Depot, Pa 
Air Force: 
Donaldson Air Force Base, Greenville 
Myrtle 
Shaw Air Force Base, Sumter 
Army National Guard: 
Jelton 
Whitmire 
Chesterfield 
Batesburg 
Clove r 
Johnson 
Pacolet Mills 
st George 


Lake City 


2 


Columbia__ : Mito pA a en 


era ferrd 
PaAUTOrt. — 


rris Island 


8S 960, OOO 


4 352, 000 
162. 000 


78, 000 


Beach Air Force Base, Myrtle Beach ee ; 1, 650, 000 


1, 339, 000 


122, 000 
99, 000 
99, 000 
99, 000 
99, 000 
99, 000 
99. 000 
99, 000 
99. 000 
80, 000 


Army Reserve: Greenwood---_--- ee ei re eee ee ? 85, 000 
South Dakota : Sarah ae ce ee et a 3, 081, 000 
Air Force: Ellsworth Air Force Base, Rapid City...____--_.- 2, 931, 000 


Army National Guard: Salem____------ 


150, 000 
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lennessee ss hy ms SR ES Neve a $4, 309, 000 








Air Force: 


Memphis General Depot, Memphis__............---.- 1, 464, 000 
Sewart Air Force Base, SMYTHE. ene s one wns xwawwcdse 591, 000 
Army National Guard: 
Camden ” ss slat al al i = — 91, 000 
Crossville e ; Eeeehee a tesa aids 91, 000 
Dayton __ - Piso 2 ee a 91, 000 
Franklin ae eas a ie 91, 000 
Harriman a 91, 000 
Kingsport “ - —— erepaseeatmtabas 165, 000 
Livingston aeimna eee wead : 91, 000 
New Bern eet Ue 91, 000 
Oak Ridge ai re & Sea ee 142, 000 
Persons . : sitenap tases snes Sue 91, 000 
South Pittsburg as witietr ame tec ese 8 91, 000 
Waverly oleae dea aed ck es Ae 91, 000 
Waynesboro ie eee te pee ee ee 91, 000 
Nashville : 493, 000 


Naval and Marine Reserve: Marine Corps Reserve Training 


Center, Memphis Le See ce & wee 453, 000 
Texas : ; ide ateseieaees 55, 541, 000 
Army: 
Fort Bliss nae 13, 734, 000 
Fort Hood._. ; ood 4, 258, 000 
Navy: Naval Auxiliary Air Station, Kingsville Ve 1, 041, 000 
Air Force: 
Amarillo Air Force Base, Amarillo 979, 000 
Bergstrom Air Force Base, Austin 1, 584, 000 
Biggs Air Force Base, E] Paso 5, 080, 000 
Brooks Air Foree Base, San Antonio $93<3% 13, 805, 000 
Carswell Air Force Base, Fort Worth_ _ -- F ia 2, 257, 000 
Dyess Air Force Base, Abilene chine seis 1, 346, 000 
James Connally Air Force Base, Waco- .- ee 750, 000 
Kelly Air Force Base, San Antonio- - - - a: 157, 000 


Laughlin Air Force Base, Del Rio- 


< aatt bid SSa8 897, 000 
Perrin Air Force Base, Sherman 


bchcb ed 319, 000 


Randolph Air Force Base, San Antonio__- BS 245, 000 
Sheppard Air Force Base, Wichita Falls : 2, 051, 000 
Webb Air Force Base, Big Spring_-_- eos 3, 081, 000 
Army National Guard: 
Amarillo j 231, 000 
Beiton 86, 000 
Cnero 93. 000 
Dallas 154, 000 
Kdna ; 93, 000 
kil Campo 104, 000 
Gainesville as 111, 000 
Honey Grove 90, 000 
Houston No. 1 323, 000 
Houston No. 2 264, 000 
Texarkana 5 153, 000 
Army Reserve: Sinton ee 134, 000 
Naval and Marine Reserve: Naval Air Station, Dallas_.- 259, 000 
Air National Guard: Hensley Field, Grand Prairie__- : 1, 862, 000 
Utah . 2 ' “a hi 981, 000 
Air Force: Hill Air Force Base, Ogden _. gree tha eS ae 1, 746, 000 


Armv National Guard: Salt Lake City ; 235, 000 
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SING EE hee coneke ots etenewoe eet Wen eae eS $1, 335, 000 
Air Force: Ethan Allen Air Force Base, Winooski- - -_----_- 990, 000 
Army National Guard: 

Rn a al le ee a 137, 000 
awd aatate sa mbck eG Ghia Mnkeed kd deals 208, 000 
NN Si i pe sa sa SE i i ei Rn se hl 20, 080, 000 
Army: 
ie a re Ne. cacti ew icie naan 4, 630, 000 
kr eis wm ells 3, 634, 000 
Navy: 
‘Naval Proving Ground, Dahlgren_____--..------ 44, 000 
Fleet Air Defense Training Center, Dam Neck, Virginia 
NN a na cet ora ei eel acon Oe 1, 184, 000 
Naval Auxiliary Landing Field, Fentress. __...-.------ 142, 000 
Armed Forces Staff College, Norfolk._........-------- 4, 643, 000 
PUNE BRON INR oe cme cn nde as pees 2, 546, 000 
Naval Supply Center, Norfolk. -.....----.----------- 128, 000 
Marine Corps School, Quantico___..........--..-.---- 168, 000 
Air Force: Langley Air Force Base, Hampton__-.---------- 1, 371, 000 
Army National Guard: 
TN ONIID cn ace cebacasen SSeegiwek ome mae = 135, 000 
Norfolk bata epee ies SC casas 5 eek eake te! bye a 441, 000 
Pulaski Peet ORES a ae Sa csp Se decane caren gs ct ve 135, 000 
Richmond. pests seat eta shat Be ee 441, 000 
Naval and Marine Reserve: Marine Corps Reserve Training 
i ceticitinh aekehah he ieeN ninabse 388, 000 
Air National Guard: Byrd Field, Richmond__-------------- 50, 000 

NN a at cape a Sts poke een Sake “Hd, 479, 000 
Army: Fort Lewis-_--------- 5 Miata 1, 085, 000 
Navy: Naval Ammunition Depot, “Bangor-- eas wane 86, 000 
Air Force: 

Fairchild Air Force, Base, Spokane. -_...-..----------- 4, 094, 000 
Larson Air Force Base, Moses Lake___.__...._..__-_-- 3, 795, 000 
McChord Air Force Base, Tacoma. ----- a Se eae 935, 000 
Naval and Marine Reserve: 
Naval Reserve Electronics Facility, Centralia_ -___- 81, 000 
Naval Reserve Electronics Facility, Olympia (Tum- 
water) ___- ae 47, 000 
Naval Reserve Electronics F: acility, YRuIwR. o...<- ; 48, 000 
Air National Guard: Geiger Field, Spoks ane_ 1, 308, 000 

West Virginia_- : : Bee 1, 674, 000 

Army National Guard: 
Beckley __- 200, 000 
Clarksburg - _ - 189, 000 
Gassaway ‘ 189, 000 
Keyser 157, 000 
Logan__- ; 189, 000 
Weston — 189, 000 
Army Reserve: 
Beckley - - - - - -- Sos dente die rims ante 289, 000 
Weirton : 149, 000 


Air National Guard: Martinsburg Municipal Airport, Mar- 
ROR cs ; 128, 000 


MILITARY CONSTRUCTION AUTHORIZATION 


CONTINENTAL UNITED STATES—Continued 


Wisconsin 


Air Force: 


Richard Bong Air Force Base, Kansasville..........--- 

SPURS DIG: ROO 6 Since ea ectdeendend acme ace 
Army Reserve: 

MOUS ricoh ae Con ceueusan eee pen wen panes unaaae 

II ins ses tos i seats nascent seca eaaneemiin Aina aii 

DUO aa a css en a eee eine ene aia oan Geeaen 
Air Force Reserve: General Mitchell Field, Milwaukee--_-_--- 
Air National Guard: Camp Williams, Camp Douglas- ------ 

NE 9 a Sa caanneen ae daWareeet mace kae meted 

Army National Guard: 

Lovell 

Cody as . 
BIRY TENG CUSVORING soo oc eis ricncnctinnnsceaekes 


‘arious locations (Zone nterior)_ 
\ ] t Z of Interior 


Army - 

Air Force___. es 
Air National Guard_-- 
Army Reserve-.-.--- 


Classified (Zone of Interior)_..............----- 
Army - -- 
Navy 

Air Force__ 


OUTSIDE CONTINENTAL UNITED STATES 


i a ah a a eee 
Army: Fairbanks 
Air Force: 
Eielson Air Force Base___-_- 
Elmendorf Air Force Base 
King Salmon Airport 
Army National Guard: 
PIN, fi sons wah ee eee i ed ee ean 
Bethel _ - _- 
Fairbanks 


Sitka____- ta a ol ea i ele ee ee 


Bermuda 


Navy: Naval station 


Canal Zone 


Navy: Public Works Center, Guantanamo Bay 


—<ecew seen = 


Eritrea 


Navy: Naval Communication Unit No. 3 


113 


$17, 903, 000 


15, 552, 000 
795, 000 


157, 000 
157, 000 
490, 000 
173, 000 
579, 000 
——SSSS==a__—S——== 
433, 000 


142, 000 
142, 000 
149, 000 





6, 584, 000 
170, 396, 000 
300, 000 
419, 000 








484, 495, 000 
123, 199, 000 
73, 796, 000 
287, 500, 000 








3, 158, 000 
7, 000 


380, 000 
710, 000 
340, 000 


192, 000 
480, 000 
277, 000 
450, 000 
277, 000 
45, 000 


683, 000 
683, 000 


~~ 1, 640, 000 
1, 540, 000 
890, 000 

890, 000 

1, 180, 000 


1, 180, 000 
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I eee ee ee ee ee ee ee SS ne ee oS $5, 992, 000 


Army: 
Maummnme peeinor. tke tk BN eee Gane 240, 000 


tO ON a shee a 593, 000 
nn a on  crmr erence ciuabide ce ukeons 2, 925, 000 
Navy: 
Naval Air Station, Ford Island_.....................- 1, 271, 000 
Naval Submarine Base, Pearl Harbor__.........-.---- 159, 000 
Air Force: Hickam Air Force Base, Honolulu____..-_____-_- 144, 000 
Naval and Marine Reserve: Naval and Marine Reserve Train- 
IT nr RNIN ne cuculawmianas aa 515, 000 
Army National Guard: Kealakekua_________-_-~ ae eae ee 145, 000 
I Ie te ea eva 8, 982, 000 
Navy: 
ne 4, 414, 000 
vel UDDIy S200, SSA. oon oo ce eke esse 3, 060, 000 
Air Force: Andersen Air Force Base_ -- 3 be ee 1, 508, 000 
a a a imnoawen Be Ce Oe ots 839, 000 
Air Force: Naval Station, Midway Island_-_-.- batewcen 839, 000 


Morocco. 519. 000 


Navy: Naval Radio Facility, Port Lyautey_......._.._---- 519, 000 
SU Te emacs ge ee 219, 000 
Navy: Naval Radio Facility, Londonderry - --- Le een 219, 000 
Oe oa hate eaten pec ase it Rages 165, 000 
Navy: Naval Air Facility, Naha__...___-__-- - : 165, 000 
Puerto Rico___- 4, 735, 000 
Navy: Naval Station, Roosevelt Roads 3, 824, 000 
Air Force: Ramey Air Force Base §43. 000 
Army National Guard 

Juncos__ ree 3 38, 000 
Mavaguez.-.- 160, 000 

Air National Guard: San Juan International Airport, Sa 
Juan_- 70, 000 
Various locations, overseas__ 122, 517, 000 
Army- - 4, 967, 000 
Air Force__-_-_-_- 117, 550, 000 
Classified locations, overseas __ — 79, 427, 000 
Army - 77, 922, 000 
Navy -.-- 1, 505, 000 
Locations not specified _ - 80, 000, 000 
Army - 25, 000, 800 
Navy__-- 25, 000, VOO 


Air Force_- : ; , 25, 000, 000 
Department of Defense___- ; 233, 401, 000 


APPENDIX 





Hon. Ricuarp B. RUSSELL, 
Chairman, Committee on Armed Services, 
United States Senate. 

Dear Mr. CHAIRMAN: Submitted herewith are lists of Reserve Forces facili- 
ties projects indicating the carryover authorization which would be provided 
under section 4 of S. 38638, presently under consideration by your committee. 
Consultation with your committee has previously been effected or is pending 
on all listed projects, in accordance with the provisions of chapter 133, title 10, 
United States Code. 

The inclosures include a summary for each Reserve component involved, 
showing the total estimated dollar amount of the carryover authorization based 
on the obligations as estimated by the respective military departments for the 
entire fiscal year 1958. The actual amount of the carryover would, of course, 
be determined by the actual obligation level attained as of June 30, 1958. 

Attention is invited to the fact that a reasonable amount of flexibility is pro- 
vided for the Army Reserve and Army National Guard, as requested by the 
Department of the Army; while an additional number of projects are listed, 
the actual net carryover authorization would not exceed the June 30, 1958 
unobligated balance of funds heretofore appropriated, as provided in section 4 
of the proposed legislation. 

Additional copies of the lists can be provided if desired by the committee. 

Sincerely yours 
Froyp 8, Bryant. 


RESERVE FORCES FACILITIES SUMMARY SHEET 


Fiscal year 1958 and ¢ arryover proj« ct authorization subject to provisions of 
H.R. 12369 and S. 8863 





Ly Army Naval and Air Force 
ial Reserve Marine Corps Reserve 
rd Reserve 
otal estimated cost (Federal) of listed projects $39, 589,456 | $62, 553, 679 $24, 841, 449 $22, 575, 356 
Less program flexibility | 7, 208, 288 | 11, 858, 546 9 0 
Total available funding, fiscal year 1958 32, 381, 168 fi), 695, 133 24, 841, 449 22, 575, 356 
Estimated obligations as of June 30, 1958 14, 645, 456 19, 707, 679 13, 000, 000 7. 501, 356 
Fstimated carrvover authorization ae 17, 735, 712 30, 987, 454 11, 841, 449 15, 074, 000 
i Does not include $883,162 of unobligated prior year appropriations for which specifie project authorization 
s contained in H. R. 12369 and 8S. 3863 
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ARMY NATIONAL GUARD 
KEY TO TYPE OF CONSTRUCTION 


A—Addition N&ARTC—Naval and Army Reserve training cen- 

ANOL—Ancillary ter 

BN—Battalion OMS—Organizational maintenance shop 

CFMS—Combined field maintenance shop P—Plus 

CON V—Conversion PLAT—Platoon 

EX P—Expansion REH—Rehabilitation 

MCAS—Marine Corps air station SH—Shop hangar 

MCRTC—Marine Corps Reserve training center TKSS—Tank storage shed 

MVSB—Motor vehicle storage building TNG—Training 

NAS—Naval air station U—Unit 

N&MCRTC—Naval and Marine Corps Reserve USP&FO OFF—United States property and fiscal 
training center officer, office 

NREF—Naval Reserve electronics facility UTIL—Utilities 

NRTC—Naval Reserve training center WH—Warehouse 


Fiscal year 1958 and carryover project authorization subject to provisions of 
H. R. 12369 and 8. 3863 





























ARMORY 
| 
Obligations | Planned | Carryover 
Location Type as of obligations,) authoriza- 
Apr. 30, June 30, tion 
1958 1958 
| 
Alabama: | | 
Birmingham (Med).-.-....------------ 1-U-P & MVSB......../........... eg ene cman $160, 000 
ee eer ae DN his seem onieoop tone coe ena 70, 000 
a crac aciad eat Sale no eas tM coe ee 
EN ice nota lakes ome wens BPE Sininxvatnussavdseteds Laces garceued ee 
CR Sais stock nemRameciekaweiemien Ae ae Siete dca caseawiwken enamine GIL OO8 Aincucconnisan 
Alaska: 
RIE a cenienpnvacpumasoneemwen 1-U & MVSB.. nal owen mete lSeaceensawe 450, 000 
PR ih icibincckeoeanane chat PE ide coniice sion oantes aon OG GUO bi ccccccacos 
a rn nas. son aralibesabisliieedied TE Sin ateckintvekecteasweaseania 20, 000 = acme 
a i si Lanse seo SN ineckhenn cmamee beeen ase ame DR a hadaacaacake 
i ee ee ay SN oS eee ee I ees 
Mount Village. -.-- ste sah Ariana DN tec oe ca aaseekeenee A aa 
NE cs cpicemanibiiscnd ake Eig = eee ea OT .| ceacuccss 
a a cen epee DNR or ede Saki ae 5. | eee 
es been EN hide ite ans ue Passa nasaaewee Tse teas 
RNIN tee ge DEMME oe ch crskns ace cicckecancacss | 20, 000 IRS RE RESA 
42 Scout armories........-.-.---.---- BN eos S cacucamadad ne shod 840, 000 
nN | 1-U-(Plat) Scola Sie keceawe POO os cceascen 
SN A crehbietnnins da Rae viek amine winks 1-U-P & MVSB..._..-- ie eeu aes ooee Ewe 480, 000 
Arizona: | 
ES ee le ee halon adhe hlenemspeckione| coneeces=aem | 120, 000 
a satiasl eae Ee te excckeiinenal ver snsnnhal-cedestuces 75, 000 
i rac icici iaiteipnious atone | 1-U_.. 120, 000 
SESS Tae ea ee | 1-U & MVSB De ol 120, 000 
a Ree AMEE oe nk, nant panndnatensccmese 75, 000 
Arkansas: | 
in nal nm acineb nonin Re a So eer 45, 000 
SEN RE eee rere IN nko ops rica act ce toned | 17, 000 
mearen 200080 Rou. ......<2<.~.5.-4s- Pera ceases tncceenactewnr ik: 
Te aa 1-U-P._..._--- PAE 00 Faces ace dna) oc censesens 
DR Settee tcbipitecnacecnaeeanans } 1-U. Sditada ainda vanes 7 43, 500 saan 
California: | | 
Anaheim-Fullerton.....----- lene PD ans actbechces i wederatra iite SS aaptatiairad al ete teagan 106, 000 
ate a 2a eM  calaa kama poe ae 91, 000 
bcc ec eenalcen mai rama A se im mnearees -=-p=< scald aianale 129, 000 
Victorville......- a a ee OEE nna macs islaseben shone eating SD fs ckowpee 
DIU oon ns ccnctbae ene | PD ucacue Biccatesssesa gin Re ats ee GEO Iecdicnwosssn 
Colorado: 
CG ee cece monn Eke ncn nacmencasen ae ee Cee b anssekansens 
Fort Collins....-.-- aren eae BN aie ic cai aes ey oe xe 132, 000 
RR I oa carn ceaidc oaannmratpnn | 2-U-P. clinensaenaten’ 2, 836 on noi 
ND Ret ae reat ae | 1-U-P & MVSB....- es eae 132, 000 
SE Eee DEPP cer anicirenimeanies a Hoste eeeatenneent 113, 000 
Connecticut: Naugatuck...........-..-- eR re eee he ee EE aoc | eee eee 
Florida: | 
INS SincteeidauinniSinnclaaiicinaa ae Son ee WES. ccc eclosmcneseny eal OO 8k. .asaseace 
RPMI airecace cose eccecn sew se 1-U & MVSB.......--- |------- nen OFT aacascns sen 
Ge iii erate cain wa Gna e ie 4-U-Exp.. as fea pafecsennanc-no} 60, 000 
Ree INI oo ccc nu mini aera | 3-U-P & MVSB____...-| IO OEP 4. cc censeaccs Dees ; 
Deri 5 pea cement ctameeons | 6-U-Exp & MVSB..... Lceemctuueghe Pees | 36, 000 
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Fiscal year 1958 and carryover project authorization subject to provisions of 
H. R. 12369 and 8. 3863—Continued 


ARMORY—Continued 





Location 








Georgia: 
CR itis op eaininchthdinid entuaen 
RI asics tein doieth sexwe . 
Re adn sigcuiace awh ewewaen 
Macon 

Do. 
Montezuma.. 
Savannah 

Hawaii: 

NE ice waane 
Do... 

Honolulu 

Lihue 

Idaho: 
Bonners Ferry 
Emmett... .. 
Gooding. 
Grangeville... _. 
Idaho Falls...... 
Lewiston.... 

Indiana: 
Anderson... . 
Bloomington. -- 

Iowa 
Glenwood... 
Le Mars... 


OPIN WE. oc catincccsnne 

Sheldon... . 
Kansas 

Colby ss 

Mankato 2 “ 


Kentucky: 
DAE itr ntgkindindeannendaeninnsen 
DATOOUETIIE so a nacndscocces 
Bowling Green 
Carrollton 
Henderson 
PE... ciidnaucabécsabbonsucecnnas 
Livermore 
London. 
Olive Hill 
Paducah... 
Ravenna 


PORE. . cacaccowes Sa eee 
a aaa 
Somerset... aeeeceu ecece 


St. Matthew: 
Tompkinsvill 
Williamsburg 
Maine: 
Bangor 
Bath__- be ieka wie weed 
Maryland: Cumberland.............--- 
Massachusetts: 
Bridgewater-. 
Cambridge 
Framingham 
Leominster 
Northbridge 
Southbridge 


1 
6 





Michigan: 
SS ins tits ctbintnte . 
SR MN Si odin cintpandndanwmumcee 
Sault St. Marie............ = 


Minnesota: 
Sy i COU wcatumisacones 
Redwood Falls..........-. 
St. Cloud... 
(ee ae. 
White Bear Lake 

Mississippi: 

Lk SS ae 
Clarksdale 
Greenville 
Hattiesburg 
Hazelhurst 


























Obligations} Planned | Carryover 
Type as of obligations,| authoriza- 
Apr. 30, June 30, tion 
| 1958 1958 
ik wacaketameaue mame anal Feat ee 
1-U. 5a ecgas aaah ee : $90, 000 
a ae CGI Coco csecee 
Ree ae ee ee 147, 000 ee 
3-U-P..- GS eae “921, 000 
| Re ee ae crea -| CF tc ee 
ec ira iivetunieens scat cence eseias iene 600, 000 
eS hk ae so Be ail Be ss 195, 000 
Warn ee Ne a ea Ba aeaae 48, 000 
U-P-. 22: Syuutlbs eee en Be erdoe ocd 275, 000 
-U-Exp.. aaa eet 48, 000 
1-U-P & MVSB.. $65, 549 |....._-- ae 
1-U-P.... See io ap Saieks Suet... :*.... 
1-U & MVSB...-.. eres ie Oke oe 65, 000 
1-U & MVSB... OR Ro icnccoscee ae 
2-U-P & MVSB.. i getink el bbpiangeoal 105, 000 
RE son cbucieen maubaannneniian tt keene eeu’ 60, 000 
I ee ed ce cennees 188, 000 Skane 
Dt 5 chats scimsoactneesamesses SEE teak 
to... 5- ileal 115, 000 
1-U. . one * 115, 000 
2-U iz 131, 010 
FN a ea tare ; igae tae 115, 000 
ly U & MVSB... 5 | 80, 000 
BAl ccs -seccseeaaees | FEE Biccckieuace Be : 
rs Sle Decale nd 8, 000 
cia epee re 12, 000 
ry NS Sek ee Br Lo. See 12, 000 
| 1-U Sa ee i al 102, 000 
C2 aes Re Agee ed IIS 2, 000 
I eee FEELS 97, 000 
ROWS . eceiacacallescesssunsas Set geo oes 2, 000 
HU -OGNV nc necccuse eae eens aad 9, 000 
Beret sss iueumeashac sea peice SEND Teveitintanes 
este II a cic ctiintntnt Midian eee  cecalieteiadndedal 18, 000 
1-U-Conv a ae i aed eas Rs | 1, 000 
} 2-U-P-Conv ae a a ea | 3, 000 
fea cn Sey Cecio ene 11, 000 
DSi Oe eee | 12, 000 
| 9-U=P-Conv.......0<ecs DB iph  oe ee Se | 19, 000 
a Sees | 132, 000 
oe Jno-o-n--- 5 eee 3, 000 
2-U-Exp & MVSB.....|-..--------- Lc cieesiinnai 150, 000 
1-U-Exp & MVSB....-|-- Saha eae 75, 000 
a se ete ieee Bee ccaain 
iii) EE eel | a ee fe 200, 000 
ON NE cs ee | Mae fo 
2 U-P. — eee eee oe eqeeoeeeee | 216, BS 5 ae — 
DRI eee a oe ERE 2a ee a 200, 000 
Ae «cin aera eas eae ghee “17 3, 408 | eiaiebnieiaeionatedh 
Ne oe cocoa oe A cal 200, 000 
ly Be On 1G ATO Ecco cecuns 
MVSB. ee ee RFID co ccccccs ae ae 
| 1-U & MVSB..........-  pinnscunnnileibnanibeaeie | 225, 000 
| i 
Slt ie RROD cc cai ececenncsel OOO 
a ae ee De ieee ots 5, 000 
1 S20 Oe MEV OO... qn checccconscas EOS | 255, 000 
Deen ee Rc lca nameamen SR ae 
| 1-U-Reh...............-|.--.-------- l cece taaiiall 5, 000 
| a alg iui tc an eohemmecnee 54, 000 
eliva. sunnudnitsegucous MTV 1 oc ncccccess ee oes 
| 9-U-P-Exp............- iieupaiamlenenimnsinnet | 86, 000 
[SoS | ae aisaearniaies YOON toc cccscadece Paar 
RU a a ee Pins 54, 000 
DOU . nisithinideadeenteosuesedesectebidkuattebnn | 54, 000 
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Fiscal year 1958 and carryover project authorization subject to provisions of 
H. R. 12369 and 8. 3863—Continued 


ARMOR Y—Continued 


| | 
| Obligations} Planned | Carryover 
Locatior Tym is of obligations,|} uuthoriza- 
j Apr. 30, June 30, tion 
} 1958 1958 | 


Mississippi - Continued 








Laurel ; os 2-U-P... ¥ ; $86, 158 
Lumberton ‘ : 1-U 5), 974 
Pascagoula._- 2-U $76. OU 
Prentiss 1-U 52 (33 
Quitman sea 1-l 54, 000 
Missouri 
Farmington.. ° 1-1 115. 000 
Fulton } 1-1 115, OO 
Lexington 1-1 115, 000 
Molx 1-1 $115, 000 
1-T 64, OOK 
i-t 64. 000 
1-1 63, 000 
1-1 63, 000 
} 6-l)-P 150. O00 
i-T 101, OO 
1-{ 103, 735 
2-U-P 213. 000 
i 2 T | 71 12] 
CW J¢ , 
Cape M Hou ..j 2-U-P 50, OO”) 
Delaware ‘J 1-U-P-Exy] 74. (4K 
Long Br 2-U-P ) 
W ood brid 4] 5 (MM) 
=a ‘ MI 
Artesia 5 1-1 4 
lovis 1 . 94, 00 
rm i ‘ mt 
Hobt ' & Oy 
[ + y 
P l O4 
| | 
\t 7 
‘ ( 4). 
) k ( 1.0 
he ( { ) 
' { 
(31 ( 
H ‘ ( 
17 { 
it + 2 4 | 
‘ \ 
i ( 
‘) { 
)} ( f 
( 
O fi M 
O ( 
( 
| q 
{ 47. 0) 
' ‘ ‘ 
N 
uy 
( } ) 
( 
Mount ¢ 
Roxt ) 
Si] r ( l i " 
2tatesy I a2 (NK) 
Wir I { 105, OY 
Worth Dakot 
B rck 1 212 00 
rarg U-T 142, 00 
Jamest« U-} 153, OOK 
Man U-P-Rel 126, Of 
ATott | 153.0 
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Fiseal year 1958 and carryover project authorization subject to proviatons of 


Location 


bus (north end) 








Bavamor 


H. R. 12369 and 8. 38638—Continued 
ARMORY—Continued 


Typo as of 
Apr. 30, 
1958 


| Obligations | Pianned 
| 


| 3-U-P 
1-U & MVSB 
1-U & MVSB 
| 1-U-P & MVSB 
Iya | 
| 2-U 
|} 2-U-P-Reh = 
| 1-U & MVSB $153, 400 
1 1-U | 
| 2-U 
| 4-1 
| 
1-1 157.807 
1-U 
3-l 
9-U », 556 
2-U 
2-U-Pp 
| 1-" 
2 U. 
1-U 6, 77 
1-1 
| 
1-1 
1-U 
1—{ 
1-1 
1-1 
1.3 '") 4m) 
oi] 
1] ) 
2-U-P & MVSB 
] & MVSB 
T Pp 
i-U-P 
1 & MVSB 
2-\ 
1-[ 
t 
| 
U-] 
I 
l 
l 
P 
2-U-P 
1-U 
1-1 . 
9-1 
1-U-] 
= l’ d 
2-U-P 
of ] 
1-l 2 
1-U-P 
1-[ 
-U-P & MVSB 
‘ot 
1-1 
1-t 2 
1-1 


| 


June 30, tion 
1968 
| - 
-| $226,908 }..-- 
conte $165, 000 
150, 000 |... oda 
ere : 160, 000 
126, 000 
i. ccied 160, 000 


Yarryover 
obligations,| authoriza- 


150, 00 





171, 000 
206, 000 
150, 000 + 
206, 800 |... 
75, 000 
‘ 150, 000 
i 71, 000 
150, 000 
: 75, OOK 
. 150, 00 
} . 
_| 09, 000 
99, 000 j.. Sia 
99. 000 
ie ae VY, OOD 
ee: 08, 004 
99, 000 |_- ; 
| BY, 000 
| vy Onn 
7,000 | 
} AY . 
148, 000 } 
172, 000 
164, 632 | 
| RR Wy 
27, 706 : 
81,000 | 
205, 458 | 
| , OOO 
} 5, OOO 
| V1, OOF 
j 
| 1 ¥ 
| 113, OOf 
j 20, OO 
} 7 
} I ny 
| MM 
86, 000 | 
168, OO 
84. OO 
} 98, 00K 
82, 000 | 
74 (OM) 
, i 
} l Onn 
| 111, 006 
| 23 00) 
| 113, OO 
1s. 384 | 
| 
», 000 | 
| 16 " 
| 
Om 
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Fiscal year 1958 and carryover project authorization subject to provisions of ) 
H. R. 12369 and 8S. 8863—Continued 


ARMORY—Continued 





Type as of obligations,| authoriza- 
| Apr. 30, June 80, tion 


Obligations} Planned  iaetsin 
Location 


1958 1958 








Virginia: | 

eo in eeunibanaen PEE at cencnmaennnaeees 
Big Stone Gap- J 
Christiansburg 


eajewmuaawnalsmneeautines | $154, 000- 
154, 000 





eRe ie eco ssakaenakcbceprhuckchecsce? RREMOOD Tanswessccokes 
NN oN a cies eid oad OE nes ada wnca eee eee aca f 70, WE Recs sie 
ee ee ee SRP s ds cennenabsene laapeneasaee I ha wankihel cabs 45, 000 
Washington: | 

SN Glan cicicasienaisccemebeces | 1-U-Exp...... site timials eehemames NO fivawkcsowsn 
oo ananbeeeek Pg ; $121, 418 | ; Soll espe behaves 
OS Se ree EI os once come cutkionsd lincetuxece 40,000 |.....--... a 
SS" ee eee | 1-U-Exp.__-_..-- ees ea cies Or OO Tes... 

ig ek PRR ity ocean Wea ec i scaik UR OOO tee some acs 
I te PR EREDS xo kcdenauesancce errten 18000 4 ooo cc icc 
RO oe os eee pel ET ee ebactaanioccs he ni ndienmses a Ee eee ai 


RI Os a ae a RO ets cnccecnnacce rl cite WakeGhees 98,000 1 ..=.6<5-..- 
West Virginia: | | | 





LOS eee Asati cakiiasacaies Ne So See et cea lee eeest ies colin ieiceeiataeel 200, 000 
OS 5c neiek aenciansisioiay nea i 1-U-P. Sr gai sutcsah einen NOE SOD Tu ckcccceucce 
UU a inten 2-U-P & MVSB...----. a maecteaareaslaiere Bes 250, 000 
I ming ...| Conv.. ie adh neal natetGaamedt cate | 60, 000. 
en ak EE Ge ite ctacs cnn hnniciedieaab ict “17 4, me] : ions - 
Ronceverte-..--- le naanalcwamcee SN ee ata Sn ee cae a eee 54, 000 
Sn oo, eS ere ee sce she tb titel * 180, 000 
OE 6 oon vicewniieaiiione ee Cs se 149, 019 |_----.-- Be rai sae 
Wisconsin: | | 
I Ne eatin Ie eet 5 3 160, 000 
Milwa ueeee. ia ee ee PR i acharsceuabasalmarinas ‘ 235, 000 
on st Se a Re is Ff ae 
Plym suthh eres aro ea i 1-U ‘i aoe 132, 365 " 
I he 1-U-P Se ae h aman 160, 00 
Wyoming: 
Licata e ess 2-U-P & MVSB i S), THO Sinbdnaowchewl wana 
eS RD Eg eeaek _ 135, 000 
I ices Te RE sc aaa Se aa .| 2,979, 466 9, 152, 028 19, 614, 000 











NONARMORY—Continued 








} | 
Alabama: Dannelly Field (Montgomery).} SH $95, 420 : 
Alaska: Anchoragt USP&FO Off } $71, 000 
California: { } } 
Los Angeles (Van Nuys). SH | 97, 000 
Stockton SHA 49, 000 | . : 
Colorado: Buckley Field-_-- SH 64, 00 
Florida: Camp Blanding--. CFMS 167, 000 
Georgia: Fort Stewart. -- CFMS ; 221, 000 
Do TNG 2 580, 000 
Hawaii: Fort Ruger (Oahu)- CFMS 63, 000 
Idaho: Gowen Field_- SH s $61, 169 
Indiana: Indianapolis (Stout Field --| OMS . 72, 000 
Kentucky: i 
‘apitol City Airport (Frankfort).....| SH 90, 000 
USP&FO Off... : 43, 000 
fort (Capitol City). Vil : 270, OK 
Mai mp Keyes (Augusta). CFMS. 216, 910 
Massachusett F ; 
Boston (Dorchester) -- OMS... 48, 000 
Fitchburg SH 183, OOO 
Fort Devens (Ayer)-. CFMS....- so 400, 000 
Natick : WHA... 197, 296 
New Bedford - - OMS : . 39, 000 
Worcester. OMS 49, 000 | 
Michigan: | 
Camp Grayling. .......-.---- | OMS vipcaaiee a 57, O00 
Do.. pis Socials TNG (1 Bn ; - aS 296, 000 
Lansing. - sta SH. 2 170, 000 
Mississippi Camp She lby --| TNG (2 Bn).. oa 580), OUO 
Montana: Helena (municipa 1 air i ..<1. 50. : ‘ 90, 000 
Nebraska: Lincoln._.---- icictwecuent WEUGLaru Of....)|.<. call tye Re ~ « ) Ee 
Nevada | | | 
RR I on ne eee amma odes a I eg eee | 168,910 |...... 
_ _ MORGT SiSeaee sade TOD OO co Bc miss cinta 66, 000 


New Hampshire: Con Eee a a Se agitate ; ee Cc eiiuseain 
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Fiscal year 1958 and carryover project authorization subject to provisions of 
H, R. 12369 and 8S. 3863—Continued 


NONARMORY—Continued 





Obligations| Planned | Carryover 














Location Type as of obligations,} authoriza- 
Apr. 30, June 30, tion 
1958 1958 
New Jersey: 
Camp Drum, N. Y., for New Jeresy...| TESS (2)... -csenacna|oonsenwncess SIRS tactcnnnncies 
OS Salta ee nee mes CRG Sc aeee ae ea eae $308, 000 
OE RT ao dcaecmdcaseses: af NII ok ac ancivasa ecsaoosennn eeicio asada os eeiaenias date Sesetiaaeiexacesaeemietae 49, 000 
PEELS scccsiicgeindtnccekne samen Ds ss etiin atideehasbiseisiinln lecccossesase a 90, 000 
ERS ee OMS cas ec eee Dass aiedcosiaeie 33, 000 
TE nv enawen ocucccotaccudadteens bE Rss cscs cial ccnp tn ileal niet ole 40, 000 
We SIRS occ ccuccscnccaschianwn Coa EI OE crrnddbimslnnwenenwennd Se binicscasien 
eS TEE ES Te | CFMS (Ancl).--.-..... pee eee GE OUO hs ocnsacasc 
New Mexico: Santa Fe__.............-- Do IIE ica ose ik cic conta elias icc sss 7 eae eee 249, 000 
North Carolina: Camp Butler_..--.-.-.-- CF iaatcctstmsinekan reer eae 427, 000 
North Dakota: | q 
NE Oh od in ibn acumen wee RO GE cindcnusdl vnawtrcubeadtaacamaneeet 43, 000 
RAS eis ee See ca OMe 2 oe 2a ata beeeatubadewusemeinn <Seecraene 57, 000 
Oklahoma: 
ee ors ancauanislawaenem Me vy inn sn cicinenaana tiated oadusaaeaaaal 38, 7) 
Okishomsa City............. Sate doanes i Iki a3 al abeacniianaeh panies ale watalalaeecia eeekaaaas ceeaiaee 
Paerte Rice: Geri Jua............66. 005. DOF esas cctiietaaian ee ee 148, 000 
Rhode Island: Smithfield_._.....-....--- i RRs nat acg a cueeaee | cca teeeg ee 265, 000 | 
South Carolina: Columbia___.........--- | USP&FO Off___...-.--- Sa at eto Lee Ree 
South Dakota: Rapid City. __..........- ( See dengis | ee 
Vermont: Burlington (Camp Johnson)...| SH-.......-...---------.- | WRGEE lncwiennnunie 
Virginia: Byrd Field (Richmond) --....... iiinwidstsln chanunacdandulnseien eens s 75, 149 
West Virginia: | | 
PIU Si cet ccuaddescowcaaeesan | USPEFO Ofl........6-- Dien i eee 
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Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 
together with 
INDIVIDUAL VIEWS 


[To accompany H. R. 8381] 


The Committee on Finance, to whom was referred the bill (H. R. 
8381) to amend the Internal Revenue Code of 1954 to correct unin- 
tended benefits and hardships and to make technical amendments, 
and for other purposes, having considered the same, report favorably 
thereon with amendments and recommend that the bill as amended 


} 
ao pass. 


I. GENERAL STATEMENT 


As indicated in the report of the House, H. R. 8381 represents a 
major step in the elimination of substantive unintended benefits and 
hardships in the existing income, estate, and gift-tax provisions, and 
also removes many technical errors and ambiguities in the tax statutes. 

In terms of the number of changes, most of the bill deals with the 
correction of inadvertent errors in the internal revenue laws. These 
include inconsistencies in the statute as well as instances in which the 
language in the statute does not carry out the intention of Congress 
as clearly expressed in committee reports. 

The more significant changes in the bill, however, are those con- 
cerned with ‘unintended benefits” and ‘unintended hardships.” 
These relate to problems of revenue significance or are problems of 
significance in the internal revenue laws. 

The amendments made by your committee to the House bill fall 
into four broad categories: Minor technical, perfecting amendments; 
amendments changing effective dates; revisions or deletions of pro- 
visions in the House bill; and the addition of new substantive amend- 
ments dealing with unintended benefits and unintended hardships. 


1 
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The effective date changes made by your committee almost entirely 
are concerned with advancing the effective date of the application of 
the various substantive House provisions from November 7, 1956 (or 
from a date close to that time) to December 31, 1957. The House 
had adopted the 1956 date because this was the time when a subcom- 
mittee of the House committee first indicated that it was studying 
many of the substantive problems. However, in view of the fact that 
this bill cannot now become law until more than a year and one-half 
after that date, your committee has generally advanced those effective 
dates to December 31, 1957. 

The bill as passed by the House contained 81 sections. Your com- 
mittee has added 33 new provisions although not all of these appear 
as separate sections. In addition, it has substantially revised or de- 
leted about half as many provisions passed by the House. The sub- 
stantive new provisions added by your committee, as well as the sub- 
stantive revisions of the House provisions and the deletions of House 
provisions, are summarized below. 


A. SUBSTANTIVE NEw PROVISIONS 


These provisions are generally effective as of December 31, 1957, 
= ‘ss otherwise noted.) 

) Dependency exemptions are to be allowed for a legally adopted 
chil where the child is neither a citizen nor resident of the United 
States, if the child has as his principal place of abode the home of the 
taxpayer and is a member of his household (sec. 5 (b)). 

(2) Bribes, kickbacks, or improper payments to foreign government 
officials and employees are not to be allowed as deductible expense 
items if the payment would be unlawful under United States laws 
(sec. 6). 

(3) To carry out the intent of Congress last year, 5-year emergency 
amortization deductions are to be allowed for primary processing 
facilities for uranium ore or concentrate under a program of the Atomic 
Energy Commission for the development of new sources of this ore 
where existing facilities are unsuitable because of their location (sec. 10). 

(4) The unlimited charitable deduction under present law is avail- 
able where in the past 8 out of 10 years an individual has given 90 per- 
cent of his income either to charity, or to the Federal Government in 
the form of taxes. Those claiming this deduction are to be permitted 
to determine their taxes in the 10 prior vears not only on the basis of 
those paid in any year but alternatively on the basis of the taxes im- 
posed with respect to those years (sec. 11) 

(5) Assessments levied by a soil or water conservation or drs ainage 
district, invested by the district in depreciable property, are to be 
deductible by the members of the district, by way of the district’s 
depreciation for such items being passed through to the members 
(sec. 16). 

(6) The maximum medical expense deduction under present law is 
$10,000 for a joint return and $5,000 for a separate return, éxcept that 
the total cannot exceed $2,500 times the number of persons represented 
by the exemptions claimed. The bill raises the maximum “eg 
expense deduction to $15,000 in the case of a taxpayer if he, or his 
spouse, is over 65 and is totally disabled. Where both the ti aaa 
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and his spouse are over 65 and disabled for a long period of time the 
maximum is increased to $30,000 (sec. 19). 

(7) Where a parent corporation owns 80 percent or more of the 
stock of another corporation, the tax imposed on the minority share- 
holders, on a complete liquidation of the corporation (in sec. 337) is 
to be reduced with respect to assets of the con pornin which are sold 
if - > proceeds are distributed within 1 year (sec. 21). 

An exclusion from the “collapsible corporation” provision of 
present law is provided for the sale of stock where the appreciation in 
“ordinary income assets”’ of a corporation does not exceed 15 percent 
of the fair market value of all of the assets of the corporation (less 
liabilities). The effect of the exclusion is to tax any gain on the sale of 
this stock as capital gain, rather than as ordinary income. Similar 
rules are applicable in the case of a complete liquidation under section 
333 and in the case of sales or exchanges of corporate assets in connec- 
tion with the complete liquidation of the corporation within 1 year 
(code secs. 331 and : 337) (sec. Bei 

The $5,000 exclusion for death benefits, the estate-tax exclusion 
for contributions to a pension by an employer and the gift-tax exclu- 
sion provided elsewhere by this bill for joint and survivor elections 
are to be made available to employees of tax exempt operating schools 
and colleges, publicly supported charities, and religious organizations, 
to the extent that the organizations pay no more than 20 percent of 
the compensation to an employee in the form of an annuity (sec. 24 
(d), (e), and (f)) 

(10) Publishers of newspapers, magazines, and other periodicals are 
to be permitted for tax purposes to spread their subscription income 
over the period of the subscription rather than reporting it as income 
in the year of receipt (sec. 29). 

(11) Loans by ane mploye e pension fund to the employer organiza- 
tion are not to be considered as prohibited transactions: (a) where 
the employer is prohibited by law from pledging as security for such a 
loan more than half of the value of its assets; (6) where the making or 
renewal of the loan must be approved in writing by an independent 
trustee (and other independent trustees have not previously refused) ; 
and (c) the amount loaned by the employee fund to the employer does 
not represent more than 25 percent of the value of all of the assets 
of the fund (see. 31 (b)) 

2) A lease to a medical clinic by a medical research foundation 
of adjoining premises is to be considered as ‘‘related”’ if the clinic is 
usecl by the foundation for research purposes, by making use of the 
clinie’s case histories and donated services of the clinic doctors. ‘The 
effect of this is to exclude such rental income from “business leases”’ 
and, therefore, to exclude it from the base of any unrelated business 
income tax which might otherwise be imposed in the case of the 
tax-exempt organization involved (sec. 32 

(1: 3) Percentage depletion for gold is increased from 15 percent 
to 23 percent where gold ore is the principal product of the taxpayer 
(sec. 38). 

(14) Where regulated investment companies have the bulk ee. their 
assets invested in State and local government obligations, a ‘“‘pass 
through” of the tax-exempt character of the interest income iio the 
companies to the stockholders is to be allowed. This applies to 
taxable years beginning after the date of enactment of the bill (sec. 42). 
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(15) Real-estate investment companies whose funds are largely 
invested in real estate and real-estate mortgages (or to a limited 
extent in stocks and bonds) are to be eligible for regulated investment- 
company treatment. The effect of this is to tax the trusts only on 
their undistributed income if they distribute 90 percent or more of 
their income (sec. 44). 

(16) The basis of gifts is to be increased by the gift tax attributable 
thereto, except that the basis is not to be increased above the fair 
market value of the property at the time of the gift. This is effective 
with respect to property which has not been sold or otherwise disposed 
of by the donee on the date of enactment of the bill (see. 47) 

(17) In the case of property which is involuntarily converted, no 
gain is to be realized in the case of real property which is replaced 
with property of a “like kind” whether or not that property is “similar 
or related in service or use.”’ Thus, the more liberal replacement rule 
now applicable in the case of the exchange of business property will 
in the case of real property be available under the involuntary con- 
version provision (sec. 50) 

(18) Casualty losses re alized in connection with business property, 
where the taxpayer is not compensated for the loss by insur: ance, 
are always to result in ordinary losses and not to be offset against 
gains which might otherwise be taxed as capital ie sec. 53). 

(19) Small-business investment companies, established by the 
Small Business Investment Act of 1958, are to receive ordinary, rather 
than capital, loss treatment, on losses realized on convertible de- 
bentures acquired in supplying long-term equity capital for small- 
business concerns. Second, losses realized by stockholders with 
respect to investments in these small-business investment companies 
are to result in ordinary, rather than capital, loss treatment. ‘Third, 
the intercorporate dividends-received deduction for these investment 
companies is to be 100 percent instead of 85 percent. These changes 
are effective for years beginning after the passage of this bill (sec. 61) 

(20) Damages received as the result of awards or settlements for 
injuries under the antitrust laws are to be taxed at a rate no higher 
than if the award or settlement had been received ratably over the 
period the injury was sustained. ‘This is effective for taxable years 
ending after the date of enactment of the bill for awards and settle- 
ments after that date (sec. 62 


(21) A ee n is added to the sections dealing with the mitigation 
of the effect of limitations to prov rd » that there is to be a retroactive 
allowance (or ee of a deduction or credit involving a cor- 


poration where there also is a correlative deduction or credit which 
was disallowed (or allowed) to a related taxpayer. This is effective as 
of November 14, 1954, the effective date for these prov isions under the 
1954 Code (sec. 63 

22) The provision relating to restorations of substantial amounts 


‘ 


held unde ra claim of right is rey ised to take into account the World 
War II excess profits tax. This is effective for taxable years begin- 
ning after December 31, 1953, and ending after August 16, 1954 (sec. 
64 (2)). 

The provision relating to the restoration of substantial amounts 
he ay cade a claim of right is broade ned to provide for Cases whe re 
regulated public utilities make refunds to customers under a court 
order or in settlement of litigation or under threat or imminence of 
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litigation (as well as where so ordered by a governmental agency as 
provided by present law) (sec. 64 (b)). 

(24) The provision relating to the restoration of a substantial 
amount held under a claim of right is made applicable where under a 
contract subject to statutory renegotiation a second-tier subcontractor 
makes a repayment to an unrelated first-tier subcontractor, pursuant 
to a price redetermination. This provision is applicable to 1954 
Code years for contracts entered into before 1958. Also, for con- 
tracts entered into in 1958 and subsequent years relief is accorded a 
second-tier subcontractor in such cases by a reduction in his taxes 
by the amount they would have been reduced had the income not 
been reported in the earlier year. However, in such cases the first 
tier subcontractor is required to take up the income and to make the 
reverse computation with respect to the prior year (sec. 64 (c) and 
sec. 66). 

(25) Where small-business corporations meeting certain conditions 
so elect, no corporate income tax is to be imposed, and instead the 
shareholders of the corporation are to be taxed on the corporate 
earnings on a pro rata basis and also to take into account any corporate 
losses (see. 68). 

(26) The World War II excess profits tax is amended to provide 
that where there is a recapitalization of a railroad in a bankruptcy or 
receivership proceeding, the equity invested capital of the rec apitalized 
corporation, at the elec tion of the ts ixpayer, is to be the same as that 
of such corporation before the recapitalization. This applies to years 
beginning after December 31, 1941 (sec. 97). 

(27) The marital deduction provision of the 1939 Code, under the 

‘state tax, in general is to be available with respect to property (or a 
sonies of the property) where it is left to the spouse in trust for life, 
or as a life estate, if she has the power to appoint the interest to her- 
self or her estate (sec. 98). 

(28) Claims for credits or refunds with respect to educational 
expenses paid in 1954 can be filed within 60 days after the date of 
enactment of this bill (see. 101) 

(29) The application of the “strict accrual’ rules for vacation pay 
deductions are to be postponed from January 1, 1959, to January 1 
1961 (sec. 102). 

30) For the period from 1950 to date of enactment of this bill 
inclusive, reimbursements for moving expenses received by employees 
of certain corporations formed exclusively to operate laboratories for 
the Atomic Energy Commission are not to be subject to income tax 
unless the employees were advised at the time of employment that 
this reimbursement was taxable (sec. 103). 

1) Where there has been an overpayment of income tax because 
of the taxing of an amount received as sick pay, if an initial claim 
for credit or refund was filed after December 31, 1951, and before 
the statute of limitations expired, the time for commencing suits 
for refunds is to remain open for such amounts until 1 year after the 
enactment of this bill (see. 104). 

32) Amounts received in settlement of a claim against the United 
States, arising from the taking of possession or control by the Unite ss 
States, pursuant to an executive order dated August 11, 1944, of 
motor carrier transportation system, are, at the motor carrier’s a“ 
tion, to be treated as income received in the taxable years the trans- 


? 
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portation system was in the possession of the United States. The 
election as to this treatment must be made within 1 year after the date 
of the enactment of this bill (see. 105). 

(33) The penalties for failure to file a complete return for the 
period 1943 through 1948 are made inapplicable where the taxpayer 
had the same reasons to believe that no taxes were due, as he subse- 
quently did with respect to a claim to which section 106 (relating to 
amounts received from the United States in the case of certain claims 
against the United States) of the 1939 Code was applicable (sec. 106) 


B. SuBSTANTIVE AMENDMENTS TO HovusE PROVISIONS 


(Other than effective date changes which generally are advanced 
to December 31, 1957.) 

(1) The retirement-income credit has been revised to treat earnings, 
pension, or annuity income attributable to work, and social security, 
railroad retirement, and other tax-exempt pensions received by a 
husband and wife as being attributable one-half to each for purposes 
of computing the retirement-income credit (sec. 2). 

(2) Dealers in tax-exempt securities will not be required to amortize 
bond premiums in the case of bonds with a maturity, or call, date of 
more than 5 years where the bonds are sold at a gain. ‘This is the same 
rule as the House bill provides for such bonds when held for less than 
30 days (sec. 3) 

(3) In the case of improvements on leased property, , the House 
bill provides that renewal periods are to be taken Sates account where 
it is more probable that a lease will be renewed than that it will not, 
in determining the period over which an improvement made by the 
lessee, or an acquisition cost, is to be written off. This has been 
amended to provide that the improvement can be written off over the 
initial leased period if this period accounts for 60 percent or more of 
the useful life of the improvement, or in the case of costs of acquiring 
a lease, the new a is not to apply if 75 percent or more of this 
cost is attributable to the initial lease pe1 hed. In any case, however, 
a renewal period will be taken into account, where the lease actually 
has been renewed or there is a ‘‘reasonable certainty” that it will be 
(sec. 17). 

(4) Adjustments attributable to periods before 1954 where a tax- 
payer makes a change in method of accounting after that time, 
under the House bill generally are to be spread forward for a period 
of up to 10 years if the taxpayer was in business that long before 
1954 and if the change is voluntary and results in an increase of more 
than $3,000 in income. Your committee has adopted the basic princi- 
ple of the House bill, but has made several changes in it: (@) It provides 
that the 10-year spread-forward is to be available whether or not the 
taxpayer was in business 10 years prior to 1954; (6) it permits tax- 
payers, as alternatives to the 10-year spread-forward, to determine 
their tax in the year of change as if the income had been reported in 
the years before 1954 under the new method of accounting, or to make 
the adjustment one-third in the year of change and one-third in each 
of the prior 2 years; (c) taxpayers who have voluntarily changed over 
to a new method of accounting since 1953 without permission of the 
Treasury are to be permitted to go back to their prior method of 
accounting rather than make the adjustment required by the bill; 
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and (d) taxpayers who make changes in their methods of accounting 
for 1957, or a prior year to which the 1954 Code is applicable, may 
begin the 10-year spread-forward of any positive adjustment beginning 
in 1958 (see. 30). 

A House provision would permit a pension fund to invest in 
debentures or other obligations of the employer corporation, where 
there was no security for the debentures, etc., but not have the 
transaction classified as a prohibited transaction if four conditions 
are met. Classifying the transaction as a prohibited transaction would 
deny the pension-fund exemption where such debentures, etc., were 
held. Your committee has stricken 1 of the 4 conditions required 
under the House provision; namely the requirement that the obligation 
acquired contain a clause indicating that it would be given a preference 
no less favorable than that afforded subsequent obligations. The 
other three requirements which are retained provide that the obliga- 
tion be acquired on a basis no less favorable than the market price; 
that the pension trust own not more than 25 percent of any issue; 
and that not more than 25 percent of the total assets of the pension 
fund may be invested in the employer’s obligations (sec. 31 (a)). 

(6) The House bill provided that taxpayers for 1954 and subsequent 
years could follow either the 1954 Code definition of property or the 
rules applied under the 1939 Code, for purposes of determining per- 
centage and cost depletion. Your committee retains the House pro- 
vision in the case of gas and oil, but in the case of other mineral 
properties it substitutes a specific definition in lieu of both the 1939 
Code rules and the 1954 Code definition. In general, the new rules 
permit an aggregation of all the interests in 1 mine and the aggrega- 
tion of 2 or more mines within an operating unit. More than one 
aggregation is permitted. Your committee’s amendments also per- 
mit the breakup of an interest into two or more properties where a 
mine is located on each portion. The election to aggregate under 
your committee’s action need not be made until developmental or 
operational expenses are incurred, but exploration expenses incurred 
before the aggregation are to increase taxes after the aggregation, 
to the extent that there would have been an increase in taxes before 
that time had the properties then been aggregated. These rules are 
the exclusive rules for 1958 and subsequent vears and are an alter- 
native to the 1954 Code rules for the period ei 19: 54 to 1958 (sec. 40). 

(7) The House bill provided that in gain on the sale of an obliga- 
tion containing an original-issue discount was to be considered as 
ordinary income to the extent of that discount. Your committee 
would continue to tax this amount in part as capital gain if there was 
no intention on the part of the issuer to call the obligation before 
maturity (sec. 54). 

(8) The House bill starts a new holding period with respect to 
securities held in an investment account where the same type of secu- 
rity is sold short to customers, but only if the short sale is not closed 
for a period of more than 20 days. Your committee has amended 
this provision to apply it only in the case of stock (sec. 56). 

(9) Before 1952, where a lessee contracted to pay a fixed rental and 
also agreed to pay the Federal income tax attributable thereto, the 
Internal Revenue Service provided that the first tax payment of this 
type should be included in the lessor’s income tax base, but no tax 
on this tax should be so included. Since 1954 (in the case of con- 
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tracts entered into before that time), there is no tax on the tax, 
although the lessee is not allowed a deduction for this payment. In 
1952 and 1953, however, the tax on a tax was pyramided without 
limit. The House bill applied the pre-1952 rule for 1953 and 1954. 
Your committee has extended this rule for the same years to similar 
contracts between corporations which, also, before 1952 were taxes 
under the same rule as the lessees and lessors (sec. 96). 

(10) The House bill provided that where taxpayers acquired prop- 
erty in a receivership or bankruptcy proceeding where the prior tax- 
payer used the retirement method of depreciation and the acquiring 
taxpayer adopts another form of depreciation, then the depreciation 
base is to be reduced for pre-1913 depreciation. Your committee 
provides an exception for this rule for taxpayers if there was a deter- 
mination by a court for any year where there was a changeover from 
a retirement to a straight-line method of computing depreciation if 
the decision became final after December 31, 1955, and the court 
decision established the right of the taxpayer to use the straight-line 
method of computing depreciation (sec. 100). 


Hovsse Provisions DELETED BY Your COMMITTEE 


(1) The House bill would have denied the charitable contribution 
deduction in the case of a trust, where the income is irrevocably 
payable for a charitable purpose for a period of 2 years or more and 
the wife, children, grandchildren, or other closely related members of 
the grantor’s family have a reversionary interest of more than 5 
percent in the corpus or income of the trust (sec. 9 of House bill). 

The House bill would have provided that where loss is recognized 
with respect to a transaction which in part is classified as a tax-free 
exchange under section 358, there is to be a reduction in basis to 
ws" extent of the recognition of the loss (sec. 17 of the House bill). 

) The House bill would have provided a 2-vear carry bac k and 
5-year carry-forward for foreign taxes which cannot be credited against 
the United States tax in the current year because of the country-by- 
country limitation (sec. 37 of the House bill). 

The House bill would have provided, in the case of the sale or 
exchange of patents by the inventor or certain other persons, that 
capital-gains treatment rather than ordinary income treatment, is to 
be available where a patent is sold to a corporation where the inventor 
or certain closely related persons own 25 percent or more of the stock. 
Present law, which is restored, denied capital-gains treatment only 
where such persons owned 50 percent or more of the stock (see. 58). 

The House bill would have repeale d the proy ision of present law 
permitting certain proprietorships and partnerships to be taxed as 
corporations. Your committee’s action restores this provision (sec. 67). 


Il. REVENUE EFFECT 


It is not possible to prepare any detailed revenue estimates for 
this bill. Statistical data are not available in case of most of the 
provisions. In addition, and probably more important, although 
there are many provisions in this bill which are expected to result in 
only relatively small increases in revenue currently, they are much 
more significant from the standpoint of preventing the growth of the 
use of avoidance devices which might in the future result in substan- 
tial revenue losses. On the other hand it is recognized that some of the 
provisions may eventually result in revenue losses. On_ balance, 
therefore, it appears doubtful whether this bill will have any significant 
effect on revenues. 
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tracts entered into before that time), there is no tax on the tax, 
although the lessee is not allowed a deduction for this payment. In 
1952 and 1953, however, the tax on a tax was pyramided without 
limit. The House bill applied the pre-1952 rule for 1953 and 1954. 
Your committee has extended this rule for the same years to similar 
contracts between corporations which, also, before 1952 were taxes 
under the same rule as the lessees and lessors (sec. 96). 

(10) The House bill provided that where taxpayers acquired prop- 
erty in a receivership or bankruptcy proceeding where the prior tax- 
payer used the retirement method of depreciation and the acquiring 
taxpayer adopts another form of depreciation, then the depreciation 
base is to be reduced for pre-1913 depreciation. Your committee 
provides an exception for this rule for taxpayers if there was a deter- 
mination by a court for any year where there was a changeover from 
a retirement to a straight-line method of computing depreciation if 
the decision became final after December 31, 1955, and the court 
decision established the right of the taxpayer to use the straight-line 
method of computing depreciation (sec. 100). 


Hovse Provisions DELETED BY YouR COMMITTEE 


(1) The House bill would have denied the charitable contribution 
deduction in the case of a trust, where the income is irrevocably 
payable for a charitable purpose for a period of 2 years or more and 
the wife, children, grandchildren, or other closely related members of 
the grantor’s family have a reversionary interest of more than 5 
percent in the corpus or income of the trust (sec. 9 of House bill). 

(2) The House bill would have provided that where loss is recognized 
with respect to a transaction which in part is classified as a tax-free 
exchange under section 358, there is to be a reduction in basis to 
a e “- nt of the recognition of the loss (sec 7 of the House bill). 

The House bill would have provided a 2-year carryback and 
5-year carry-forward for foreign taxes which cannot be credited against 
the United States tax in the current year because of the country-by- 
country limitation (sec. 37 of the House bill). 

(4) The House bill would have provided, in the case of the sale or 
exchange of patents by the inventor or certain other persons, that 
capital-gains treatment rather than ordinary income treatment, is to 
be available where a patent is sold to a corporation where the inventor 
or certain closely related persons own 25 percent or more of the stock. 
Present law, which is restored, denied capital-gains treatment only 
where such persons cone 50 percent or more of the stock (see. 58). 

(5) The House bill would have repealed the provision of present law 
permitting certain proprietorships and partnerships to be taxed as 
corporations. Your committee’s action restores this provision (sec. 67). 


Il. REVENUE EFFECT 


It is not possible to prepare any detailed revenue estimates for 
this bill. Statistical data are not available in case of most of the 
provisions. In addition, and probably more important, although 
there are many provisions in this bill which are expected to result in 
only relatively small increases in revenue currently, they are much 
more significant from the standpoint of preventing the growth of the 
use of avoidance devices which might in the future result in substan- 
tial revenue losses. On the other hand it is recognized that some of the 
provisions may eventually result in revenue losses. On _ balance, 
therefore, it appears doubtful whether this bill will have any significant 
effect on revenues. 
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Ill. GENERAL EXPLANATION 


Section 1—Title, effective dates, ete. 

As indicated in the title of H. R. 8381 this bill is intended “to 
correct unintended benefits and hardships and to make technical 
amendments, and for other purposes.’’ For that reason, this bill is 
to be cited as the Technical Amendments Act of 1958. 

Because many of the sections in this bill are concerned with tech- 
nical errors and ambiguities, the bill provides that as a general rule 
the amendments made by this bill are to take effect as if originally 
enacted as a part of the Internal Revenue Code of 1954. However, 
under the bill, as passed by the House, the subst antive provisions of 
the bill for the most part were made effective as of November 7, 1956, 
or with respect to the future only. i mciaiioes 7, 1956, had been 
selected as the effective date because this was the date of announce- 
ment of consideration of these provisions by a subcommittee of the 
Committee on Ways and Means of the House. However, this bill 
was not referred to the Committee on Finance until January 29, 1958. 
As a result, your committee concluded that the November 7, 1956, 
date was no longer appropriate for these substantive provisions. For 
that reason your committee generally substituted as the effective 
date, taxable years beginning after December 31, 1957. 

Section 2—Retirement-income credit 

Present law provides a retirement-income credit which in effect 
excludes from tax up to $1,200 of retirement income for those age 65 
or over, and for those receiving governmental pensions also excludes a 
like amount from tax where they are below age 65. This credit was 
added by the Internal Revenue Code of 1954 to provide equality of 
tax treatment between those receiving tax exempt social-security and 
railroad-retirement pensions and those receiving other forms of re- 
tirement income. 

Requirements specified in the law determine the eligibility of an 
individual for this credit and also the amount of the credit. In gen- 
eral, these conditions are patterned after conditions which must be 
met in the case of social-security benefits. First, in order to be 
eligible for the credit, an 1ust have earned over $600 a 
year in 10 prior years. ximum credit is based upon a 
retirement income of $14 irement income of an individual 
if he is age 65 is the income he derives from pensions or annuities, 
interest, rents, and dividends. (For those under age 65 only pension 
or annuities from public retirement systems are taken into account. 
Third, like social-security benefits, the amount of the cbse 
income credit available is reduced for any earned income received by 
an individual in excess of $1,200 but this reduction is made only - 
those under age 72 (the maximum earned income for those under a: 
65 and receiving Gove ‘rmnment pensions is $900). Fourth, the ai 
ment income taken into account is also reduced for any social secur- 
ity, railroad retirement, or other exempt income received by an in- 
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dividual since this credit is designed as a means of according those 
receiving these other forms of retirement income the same tax treat- 
ment as those receiving social-security and railroad-retirement in- 
come. 

The House report points out that under present law the retirement 
income credit operates differently in community property and non- 
community-property States. It also indicates that this is a result 
which was not intended at the time of the adoption of this provision 
in 1954. On the basis of this, the House concluded that the benefits 
now made available in community-property States, which for the 
most part are the more liberal, should be changed so as to be in accord 
with the rules followed in computing the retirement-income credit in 
non-community-property States. 

Your committee recognizes that the retirement-income credit is 
computed differently in community-property and non-community- 
property States and that a change should be made so as to equalize 
this treatment as between residents of these two groups of States. 
However, rather than adopt the rules now applicable in non-com- 
munity-property States for the community-property States, it 
believes that it is more appropriate to extend what are generally the 
more liberal rules of the community-property States to the remaining 
States. This was the course taken in 1948 when the benefits of 
“income splitting’ available in community-property States were 
extended to the other States. 

One of the areas of inequality between community-property and 
non-community-property States pointed out by the House report was 
concerned with variations in community- -property and non-commu- 
nity-property States in the manner in which it is determined whether 
an individual had earnings of more than $600 in 10 prior years. Ina 
community-property State the earnings of each spouse are attributed 
one-half to each, while in other States the earnings are attributed 
only to the spouse performing the work. As a result, as the House 
report points out, if only the husband worked prior to retirement, in 
a community-property State this might qualify both the wife and 
the husband under the 10-year earnings test while in the non-com- 
munity-property State such aahones nt could qualify only the hus- 
band. The House bill amends the definition of ‘earned income”’ by 
providing that community-property income for the purpose of this 
10-year earnings test is to be treated as the income only of the indi- 
vidual who renders the services. Your committee’s bill substitutes 
for this a definition of ‘earned income,” for purposes of this 10-year 
earnings test, which provides in the case of married individuals that 
earnings of an individual are to be treated as received one-half by 
him and one-half by his spouse. 

Another area of inequality between community-property and non- 
community-property States pointed out by the House report also is 
concerned with this same definition of ‘earned income,” but in this 
case in its application in the current year in reducing the retirement- 
income credit for earned income in excess of $1,200 (or $900 in the 
case of those under 65 receiving Government pensions). As pointed 
out in the House report, in community-property States earned income 
of the husbarfe for this purpose is divided equally between the husband 
and wife, while in non-community-property States the earnings are 
attributed, in this case, only to the husband. This variation in State 
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law in some cases works to the detriment of couples in community- 
property States and in other cases to the detriment of those in non- 
community-property States. Present law, for example, generally is 
more advantageous to those in community-property States where one 
spouse has both the retirement income and the earned income. On 
the other hand, present law in some cases may work to the advantage 
of couples in non-community-property States where the retirement 
income is split but one spouse earns all of the income. Your com- 
mittee’s bill provides in all of these cases, in community-property 
and non-community-property States, that one-half of the earned 
income is to be attributed to each spouse. 

A third area of inequality under existing law exists in the case of 
work-connected pension or annuity income. In community-property 
States the pension income of a husband, for example, is attributed one- 
half to the husband and one-half to the wife with the result that in 
the case of a $2,400 pension received both spouses may claim a credit 
based upon $1,200 of retirement income. In a non-community- 
property State the pension income is attributed only to the husband 
and in such a case can result in only one credit based upon $1,200 of 


retirement income. The House bill would correct this inequality by 
permitting work-connected pension or annuity income to be attributed 
only to th spouse who was actually employed. Thus, in the above 
example, it would have limited the retirement income on which a 


credit aed be based in the community-property State to the $1,200 
now available in the non-community-property State. 

Your committee’s bill would provide that any work-connected 
pension or annuity received by a married individual is to be attributed 
one-half to him and one-half to his spouse. Thus, under your com- 
mittee’s bill the retirement income on which a credit could be based 
in the above example would be $2,400 instead of $1,200. 

The House report points out that still another area of inequality 
exists under present law in the variation in community-property and 
non-community-property States in the attribution of social security, 
railroad retirement, and other tax-exempt payments to the husband 
and wife. In a non-community-property State, this income (which 
reduces the retirement income) is attributed to the designated bene- 
ficiary, usually the person who was employed although the social- 
security program also provides half payments for wives not in covered 
work. In community-property States, on the other hand, all such 
benefits are attributed one-half to each spouse. The House bill 
this respect provided that the amount of the reduction to be made 
in the ou of an individual because of the receipt of such income 
was to be determined without regard to community-property laws 
Your committee’s bill, on the other hand, provides that this tax- 
exempt income, which reduces the retirement income, is to be treated 
in all States as being received one-half by each spouse. 

The House bill would have made the changes in the retirement- 
income credit applicable with respect to taxable years beginning after 
December 31, 1956. Your committee makes the changes it proposes 
with respect to the retirement-income credit effective for taxable 
years beginning after December 31, 1957. 
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Section 3—Dealers in tax-exempt securities 

Under present law where, because of a relatively high rate of 
interest, tax-exempt bonds of State or local governmental units are 
pure chased at premium prices, the premiums generally must be amor- 
tized over the life of the bond. Under the general rule the investor 
must reduce his cost for the bond each year by a pro rata portion of 
the premium. He is given no tax reduction for this premium written 
off, however, since the premium reflects the receipt of tax-exempt 
interest income by the investor. As a result of this annual reduction 
in the basis of the bond, a sale of the bond will not indirectly result 
in a tax deduction for the premium. 

An exception is made under existing law to the rule described above 
for dealers in municipal bonds. These dealers are not required to 
write off premiums on tax-exempt bonds which they hold for less 
than 30 days. Also under this section a dealer is not required to write 
off the premium on a tax-exempt bond where the maturity or earliest 
call date is more than 5 years beyond the date of acquisition of the 
bond. These 30-day and 5-year rules were provided as exceptions to 
the general rule by the Revenue Act of 1950 in order to prevent un- 
duly complic ating the accounting procedures of dealers. 

It is understood that certain dealers in tax-exempt bonds have been 
taking advant: age of the exceptions provided by these 30-day and 
5-year rules. They have been making a regular practice of holding 
high-interest exempt bonds for slightly less than 30 days and then 
transferring them in a so-called daisy-chain procedure to other 
dealers who similarly hold them for slightly less than 30 days. The 
dealers engaging in these practices reduce their income by deducting 
the loss attributable to the reduction in the premium during the 
period they held the bond although collecting interest, attributable 
to the premium, which they did not include in their income because 
it was tax exempt. A similar procedure has been followed with 
respect to high-interest municipal bonds having a maturity date of 
more than 5 years. In such cases also, dealers are holding the bonds 
and deducting the artificial losses attributable to the premiums when 
the bonds are sold or mature. 

The bill, as amended by the House, would eliminate this avoidance 
device by repealing the 5-year-maturity or call-date rule in present 
law and by re quiring the writeoff of the premium by the dealer where 
the bond is held for less than 30 days if the bond is sold at a loss. 

The House believed that it was necessary to require dealers to 
write off the premium only where the bonds are sold at a loss because 
as a general rule where the bonds are sold to other de ‘alers, as is true 
under the “daisy chain” procedure, there is no dealers’ profit resulting 
from transactions with customers. Thus, the House found it unneces- 
sary to require dealers to amortize the premium on their tax-exempt 
bonds where the bonds were sold at a profit in their ordinary transac- 
tions with customers. 

Thus, the House desired not to require the amortization of the 
premium where the bonds are held by dealers for less than 30 days 
exceot in those cases where it was believed there was likely to be tax 
avoidance. It was thought that to require the amortization in other 
cases represented an unnecessary bookkeeping requirement. Your 
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committee believes that the same reasoning should be applied in the 
case of bonds with a maturity or call date of more than 5 years where 
the bonds are held for more than 30 days. In such cases also it would 
appear that tax avoidance would be unlikely to occur where the bonds 
are sold by a dealer at a gain. For that reason your committee has 
restored the 5-vear rule and provided that dealers need not amortize 
the premium on bonds having maturity or call dates of more than 5 
years from date of acquisition, irrespective of how long such bonds 
are held, if they are sold by the dealer at a gain. Where these bonds 
are sold at a loss the amortization of the premium which is required, 
is to be made in the year of the sale. 

The amendment made by the House bill would be effective with 
respect to taxable years ending after November 7, 1956, with respect 
to obligations acquired after that date. Your committee makes this 
provision as amended effective with respect to taxable years ending 
after December 31, 1957, with respect to bonds acquired after that 
date. 

This provision is expected to result in an increase in revenue over 
the long run but is of such a nature that estimates of current revenue 
gain cannot be made. 


Se ction 4 Statutory subsiste nee allowances of police 

Present law (sec. 120) permits police officials of States and local 
governments to exclude subsistence allowances not in excess of 
per day from their gross income. This provision was originally de- 
signed to cover subsistence allowances of police only because it was 
believed that the nature of their duties required them to incur con- 
siderable expense, in proportion to their compensation, on trips away 
from their posts of duty and that expenses of this type incurred by 
them were greater than was true in the case of most other types of 
occupations. 

However, as the House report points out, since the adoption of this 
provision in 1954, a number of States have altered, or are in the process 
of altering, the form of payment of compensation to their police 
officials in order to maximize the utilization of this $5 subsistence 
allowance. Many localities have, or are also making, changes in 
their compensation systems for their police officials in order to provide 
tax exclusion of $5 for all policemen. Your committee agrees with 
the House that there is no reason to provide what in effect is likely 
eventually to amount to a $5 a day tax exclusion for police officials. 
Moreover, it believes that this exclusion is inequitable because there 
are many other individual taxpayers whose duties also require them 
to incur subsistence expenditures regardless of the tax effect. Sub- 
sistence expenses incurred by taxpayers generally in the performance 
of services as employees while away from home are deductible and 
as a result police officials, even without this special $5 exclusion in 
the law, can claim such expenses as deductions in the same manner 
as other taxpayers who are away from home. 

To bring the tax treatment of subsistence allowances for police 
officials in line with the treatment of such allowances in the case of 
other taxpayers, your committee’s bill, like the House bill, repeals the 
section of present law providing this $5 exclusion. The House bill 
however, would have repealed this exclusion with respect to taxable 
years beginning after December 31, 1956. Your committee’s bill, in 
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order to be sure that the police officials have time to become acquainted 
with this provision, provides that this provision is to be repealed 
only with respect to taxable years ending after September 30, 1958 
and only with respect to amounts received as a subsistence allowance 
for any day after that date. 

The revenue effect of this provision is difficult to ascertain with 
certainty because a number of States and local governmental units 
apparently are in the process of changing their compensation systems 
with respect to their police officials in order to qualify for this $5 a 
day exclusion. Should all States and local governmental units change 
their pay classification systems for police so as to allow the maximum 
daily subsistence allowance, it is estimated that the revenue cost of 
the present provision would entail as much as $50 million a year. 
Section 5—Definition of dependent 

The House bill makes two changes with respect to the definition of 
a dependent for tax purposes. hese amendments by the House 
have been approved by your committee without change. However, 
your committee has also added a new amendment to the definition 
of a dependent relating to certain nonresident alien children who are 
dependents of United States citizens. 

Present law (in sec. 151 (b)) provides an exemption of $600 for 
the ane and an additional exemption of $600 for the spouse of 
the taxpayer. Present law (in sec. 151 (e)) also provides certain 
additional exemptions for dependents (sec. 152). Among the pre- 
scribed dependents for which an exemption can be taken is an indi- 
vidual who for the taxable year of the taxpayer has as his principal 
place of abode the home of the taxpayer and is a member of the tax- 
payer’s household. Some have argued that this made it possible to 
claim 2 deductions for a spouse, 1 as the spouse of the taxpayer and 
1 as an individual who has as his principal place of abode the home 
of the taxpayer. To make it clear that this was not at any time 
intended, both the House he your committee’s bill amend paragraph 
9) of section 152 (a) to state specifically that the dependency exemp- 
tion which can be claimed for an individual who has as his principal 
place of abode the home of the taxpayer and is a member of the tax- 
payer’s household, does not include the spouse of the t taxpayer. 

The House and your committee’s bill also amend section 152 (b), 
which contains the rules relating to the general definition of a fs pe nd- 
ent. On this point it is made clear that a person who is not a close 
relative but is living with the taxpayer may not be claimed as a 
dependent if the relationship between the taxpayer and the individual 
is an illegal one under the applicable local law. For example, this 
would make it clear that an individual who is a “common-law wife’’ 
where the applicable State law does not recognize common-law mar- 
riages would not qualify as a dependent of the taxpayer. ‘This 
qualification _ only to the definition of a dependent under 
section 152 (a) (9 

These changes made in the definition of a tay pendent are effective 
for taxable years beginning after December 31, 1953, and ending after 
August 16, 1954, the general effective date ne income taxes under the 
1954 Code. 

Your committee has also amended the definition of a dependent 
where the individual is neither a citizen of the United States nor a resi- 
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dent of the United States (or of a contiguous country, the Canal Zone, 
or the Republic of Panama). Gener ally, under present law, where 
the dependent is neither a citizen of the United States nor a resident 
of the United States, a dependency exemption cannot be claimed for 
him. Your committee believes that this discriminates against Ameri- 
can citizens employed abroad either by the United States Government 
or by private industry who legally adopt children while they are 
abroad and who cannot obtain an exe mption for these ¢ ‘hildren while 
their employment keeps them out of the United States 

To remove the discrimination described above your committee’s bill 
provides that depe nde ncy exe mptions may be claimed for a child of 
the taxpayer, even though the child is neither a citizen nor resident 
of the United States, if the child is legs ally adopted by the taxpayer 
and for the taxa ‘b le year the child has as his principal ple ice of abode 
the home of the t: a iver, and is a member of the taxpayer’s household. 
The exe mption is to be available in such cases, however, only if the 
taxpayer involved is a citizen of the United States. This change 
applies to taxable years beginning after December 31, 1957. 
Section 6—Improper payments to officials of foreign countries 

For an expe! diture to be deductible as a business expense under 
existing law, it must be ordinary and necessary and directly connected 
with the taxpaver’s trade or business. it is not deductible if it is 
clear that the allowance is a device to avoid the consequences of 
violations of a law or otherwise contravenes the Federal policy ex- 
pressed in a statute or regulation. 


The position of the Service has been that when bribe sor in proper 
payments are made to officials of foreign countries, such e xpenditures 
usually are not considered to he ‘ordinary and necessary "een Sa 
expenses. This is not the case, however, where the foreign govern- 
ment itself demends or acquiesces in the payment. In such cases 
the Very we has i] dicated that because leo al recourse Is not avi ilable 
to the taxpaver in the operation of his business, it would find it 
difficult to sustain the position that the expenses in such a case were 
not ordinerv and necessal to the laxpaver's business 

Your committee believes that bribes, kickbacks, or improper pay- 
ments to ftoreis rovernmental officials should not be treated as 
properly deductible expense items irrespective of the position which 
the foreign government may take with respect to such payments. 
For that reason your committee has added a new provision sec. 162 
(Cc to existing law to prov ide that no business expense deduction is to 
be available O1 expenses paid directly or indirectly to an official 
emplovee of a foreign country if the payment would be unlawful 


under United States laws if these laws were applicable to the payment 
and to the forelen official or emplovee. 

This amendment is to apply with respect to expenses paid or incurred 
after the date of enactment of this bill. The question as to whether 
any expense relating to a date before the enactment of this bill is to be 
allowed as a deduction is to be made without inf rence drawn as a 
result of the enactment of this pro\ ision. 

Section 7 Payments for municipal services in atomic energy Ccommu- 
ef 
HLILLES 

The attention of the House was directed to a problem relating to 

persons in Oak Ridge, Tenn., and Richland, Wash., who have acquired 
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real estate from the Atomic Energy Commission. In these communi- 
ties persons acquiring or leasing real estate from the AEC are required 
to pay the Commission (or its agents) for services usually rendered 
by a municipality and usually paid for by taxes. These payments 
would be deductible if they were paid as taxes to a municipality but 
are not deductible when paid to the AEC (or its agent). Since as a 
result of legislation passed by Congress (Public Law 221, 84th Cong.) 
these communities are likely to become municipalities within a period 
of 5 years, your committee sees no reason, during the transition period, 
why the residents of these communities should not receive deductions 
for income-tax purposes for amounts which generally are deductible 
as taxes in other communities. 

Therefore, the House bill amends section 164 of the code by adding 
a new subsection (f) permitting the deduction for income-tax purposes 
of amounts paid AEC for municipal-type services by owners of real 
property within a community qualifying under section 21b of the 
Atomic Energy Community Act of 1955. Your committee has 
accepted the House on without change, except for the change 
in effective date noted below. 

{n owner, for purposes of this provision, is to include a person who 
holds property under a lease of 40 years or more from the AEC 
because prior to the passage of the Atomic Energy Community Act of 
1955, AEC entered into long-term lease arrangements with some of 
the families in these communities, but required payments for munic- 
ipal-type services from them at least equal to the payments required 
by those purchasing property. The term “owner” also is to include 
persons who have entered into contracts to purchase property under 
section 61 of the Atomic Energy Community Act of 1955. 

In the House bill, this provision would apply to taxable years 


beginning on or after January 1, 1957. In view of the time which has 
passed since this provision was dauryran out by the House com- 
mittee, your committee has advanced the effective date of this pro- 


vision | year, so that it will apply to or years beginning on or 
after January 1, 1958. 
This proy ision 1s expected to result in a negligible revenue loss. 


Section 8 Worthless securities in affiliated corporations 


This provision, which is the same in the House bill and bill as 
amended by your committee, corrects a grammatical error in section 
165 (g¢) (3) (B) of the 1954 Code relating to worthless securities in 
affiliated corporations. In the definition of affiliated for this purpose 
it strikes out the words “rental from” and inserts “rental of.’ 
Section 9—Nonbusiness bad debts 

Present law provides that in the case of a taxpayer other than a 
corporation, a worthless nonbusiness debt is to be treated as a short- 
term capital loss. Such a loss is first offset against capital gains, and 
then, if any loss remains, against other income but only to the extent 
of $1,000 a vear for a period of 6 years. On the other hand, a business 
bad debt can be offset in full against ordinary income. 

Under the 1939 Code a business-created debt, which became worth- 
less after the taxpayer left the business in which the debt arose, was 
considered a nonbusiness bad debt. The 1954 Code provided, how- 
ever, that if either the creation of the debt or its becoming worthless 
was connected with a taxpayer’s business, the loss would be character- 
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ized as a business bad debt, and consequently, was fully deductible 
against ordinary income. 

It is possible to argue that a business-created debt would qualify 
as being fully deductible against ordinary income in the hands of a 
donee, executor, or transferee who was not, and never had been, en- 
gaged in the trade or business in which the debt arose. To preclude 
this possible result, the House bill changes the reference to ‘‘a tax- 
payer’s trade or business”’ to ‘‘a trade or business of the taxpayer.” 
Your committee has accepted this provision without change. Thus 
only if the debt was created or acquired in a trade or business of the 
particular taxpayer claiming the loss deduction, and subsequently 
became worthless, will it be treated as a business loss which is fully 
deductible against ordinary income. 

This provision in both the House bill and under your committee’s 
version, is effective for taxable years beginning after December 31, 
1953, and ending after August 16, 1954, the general effective date of 
the income taxes under the 1954 Code. 


Section 10—Facilities for primary processing of uranium ore or uranium 
concentrate 

In 1957 Congress enacted a provision severely restricting the 
authority of the Office of Defense Mobilization to issue certificates 
for rapid amortization of emergency facilities. Under this rapid 
amortization provision, a taxpayer who constructs a facility is per- 
mitted to charge off some portion of the cost of the facility over a 
period of 5 years, instead of over the useful life of the asset, if it is 
certified by the Office of Defense Mobilization that the investment is 

“necessary in the interest of national defense.’”’ Under the amend- 
ments made to this provision last year, certificates for 5-year amortiza- 
tion could be issued after August 22, 1957, only for (1) new or special- 
ized defense facilities as defined in the bill and (2) for research and 
development facilities for national defense. In addition, the authority 
to issue rapid amortization certificates is to be terminated completely 
as of December 31, 1959. 

A problem has arisen in connection with the definition of ‘new or 
specialized defense items” for which certifications may be made after 
August 22, 1957, and before December 31, 1959. The definition of 
this term in the bill indicates that it means only items which are 
produced for the Defense Department or for the Atomic Energy 
Commission for use in the national defense program, and then only 
if existing productive facilities are unsuitable because of the item’s 
newness or its specialized defense features. 

On the basis of the above definition it has been held that it is not 
possible to certify any part of a uranium proc essing facility as a “new 
or specialized defense item” eligible for the 5-year emergency amortiza- 
tion provision. Nevertheless, it was clearly intended that such 
facilities would be eligible for this certification as is indicated by the 
report of your committee last year with respect to the restrictions 
imposed er the issuance of certificates for rapid amortization of 
emergency facilities. In that report in connection with the discussion 
of the term ‘‘new or specialized defense item” it was stated as follows: 


It is also possible that the defense program may require 
that particular facilities be available in a place where they 
were not heretofore available and this could be a specialized 
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defense feature justifying rapid amortization. Thus, for 
example, if new sources of uranium ore are required to be 
developed by the Atomic Energy Program and these require 
primary ore processing facilities near the site of the ore, 
where they are not presently available, they may be certified 
for rapid amortization as involving a specialized defense 
feature. 


To carry out the intent of Congress with respect to primary proces- 
sing facilities for uranium ore or concentrate, your committee has 
amended the emergency amortization provision of present law 
sec. 168 (e)). In this amendment it provides that certificates for 
emergency amortization after August 22, 1957, and before January 
1, 1960, may be issued not only for the “new or specialized defense 
items” or “research development or experimental services” provided 
for by previous law, but also for primary processing facilities for 
uranium ore or concentrate under a program of the Atomic Energy 
Commission for the development of new sources of this ore or con- 
centrate. However, no facilities for primary uranium ore or concen- 
trate processing may be certified for emergency amortization unless 
existing facilities are unsuitable because of their location. 

Where applications for certificates were filed before the passage 
of this bill and within 6 months after the beginning of construction, 
reconstruction, erection or insti allation, or the date of acquisition of 
the facility, your committee’s bill provides that an emergency amorti- 
zation deduction is to be available, where the facility is subsequently 
certified, even though the certification did not take place before the 
filing of the company’s tax return for the year in question. Also, 
where the application for the certificate is filed at any time within 3 
months after the date of enactment of this bill, the emergency 
amortization deduction is to be available for prior years even though 
the certificate was not issued before the filing of the tax return, and 
even though the application for the certificate was not filed within 
6 months after the beginning of construction, reconstruction, erection 
or installation, or the date of acquisition of the facility. 


Suction ii Unlimited deduction for charitable contributions by 
indimiduals 


Under present law the charitable contribution deduction of an 
individual is generally limited to 20 percent of the taxpayer’s adjusted 
gross income, “although i in the case of contributions to churches, schools, 
and colleges, and hospitals the limit is 30 percent instead of 20 percent. 
However, in addition to this the statute has long permitted a deduc- 
tion for charitable contributions without limit where certain conditions 
are met. Before an individual is eligible for the unlimited charitable 
deduction, however, he must establish that he has for an extended 
period of time given the bulk of his income to charity or to the Govern- 
ment in the form of taxes. More specifically, to be eligible for the 
unlimited deduction he must in the current year and in 8 out of the 
10 preceding years have given 90 percent of his taxable income to 
charity or to the Federal Government in the form of income taxes 

(for this purpose taxable income is computed without regard to the 
charitable deduction, personal exemptions, or any net operating loss 
carryback to the year in question). 
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Under present law in determining the amount of income tax fo1 
purposes of this 90 percent test, a taxpayer is to take into account 
those income taxes “paid during such year in respect of such year or 
preceding taxable years.’”’ Situations have come to the attention of 
your committee where individuals fail to meet the 90 percent test 
merely because the income taxes were paid in an earlier or later year 
than the year in question. For example, under the present rule 
deficiencies subsequently determined cannot be attributed back to the 
year with respect to which the income tax liability arose. Moreover, 
payments may occur other than in the year of liability because of 
payments with declarations of estimated tax made after the end of 
the year of liability or because of payments made at the time of filing 
the return which also occurs in the year after the year of liability’ 

The rule in present law with respect to unlimited charitable deduc- 
tions is restricted quite narrowly to those cases where the great bulk 
of an individual’s income is spent for charitable purposes. Your 
committee believes that it is unfortunate to deny the benefits of 
the unlimited charitable deductions in those cases where an individual 
does not qualify under the present provisions merely on the grounds 
of the timing of the income-tax payments. As a result, your com- 
mittee has amended the unlimited charitable deduction provisions 
of present law (sec. 170 (b) (1) (C)) to provide that instead of taking 
into account the income tax paid during any year in determining 
whether or not the 90 percent test is met, the individual can take 
into account the income tax paid “in respect of’? any year, or in 
other words may take into account income taxes of the year of 
liability. For this purpose a taxpayer may take into account tax 
payments made in 1 year in determining whether that year qualifies 
as one of the 8 years, and liabilities in the case of another year in 
determining whether or not that year qualifies. However, where a 
specific tax payment is taken into account in the year of liability 
this same amount may not also be taken into account in the year of 
payment (where that year is different from the year of liability 

This amendment applies with respect to taxable years beginning 
after December 31, 1957. Thus, it will apply in determining whether 
or not an unlimited charitable deduction is available in 1958 and sub- 
sequent years. 

Section [2 Charitable cont ibution CATT YOUVE? for col porations 

Present law (in sec. 170 (b) (2)) provides a 2-year carryover of 
charitable contributions in excess of the 5-percent limitation for cor- 
porations. Pre sent law (in sec. 172) also provides a net operating 
loss carryback of 2 years and a carryforward of 5 years. Under cer- 
tain circumstances the interrel: ationship of this charitable contribu- 
tion carryover and net operating loss carryover, May vive rise to a 
louble deduction, because of the different methods provided for the 
computation of these two carryovers 

Tl his possible doub le allowance of the same amount can be illus- 
trated, for example, by a jee ges with a net operating loss of 
$100,000 in 1 year which is carried over to a second year in which it 
has a taxable income of $100,000 before taking account of a $5,000 
charitable contribution and before the application of the net operating 
loss carryover. In this’ second year, the net operating loss is applied 
first and wipes out the $100,000 of taxab . income. Thus, the $5,000 
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charitable contribution becomes a carryover to the third year. How- 
ever, in determining whether any net operating loss from the first 
year is still available for application in the third year, present law 
may provide that the $5,000 charitable deduction was applied first 
in the second year and, therefore, that for this purpose only $95,000 
of the net operating loss was considered to be absorbed in that year 
As a result, $5,000 of the net operating loss from the first 
year may still be available in the third year as well as the $5,000 
charitable contribution carryover from the second year 

This section, in both the House and your committee’s bill, eliminates 
any possibility of a double allowance for the same amount in such 
er by reducing the amount of the charitable contribution 

‘arryover to the extent that a charitable contribution deduction, 
which has been disallowed as a deduction for the year of contribution, 
in effect, operates to increase the net operating loss carryover to a 
succeeding vear. 

soth the House bill and your committee’s action with respect to 
this provision, the following provision, and several other provisions 
in this bill make certain changes in the law to make it clear that 
specified double deductions are not allowable. Although there may 
be other areas in existing law where there is confusion as to whether 
or not certain situations might be considered as giving rise to double 
deductions, the clarifying amendments made in this bill are not 
intended to imply that in other areas where there may be confusion, 
double deductions are allowable under existing law. 

This ae . effective with respect to taxable years beginning 
after December 31, 1953, and ending : after August 16, 1954, the general 
effective date of wo income taxes under the 1954 Code. 

Section 18—Limitations on charitable contribution deduction 

(a) Prepaid interest and charitable contributions—Under present 
law a double deduction may be available to a taxpayer if interest on 

. loan secured by property is prepaid, and the property is donated to 
a charitable organization. In such a case, a cash-basis te ixpayer 
generally may deduct the full amount of prepaid interest at the time 
of payment. Where property (such as real estate) which secures 
“ a loan is contributed to a charitable organization subject to this 

‘ncumbrance the value of the gift is increased by the amount of this 
interest which has been prepaid by the donor. Hence the donor 
becomes entitled to a charitable contribution deduction which in- 
cludes not only the value of his equity in the property donated but 
also the amount of interest he has prepaid. Since he also is entitled 
to a separate deduction for the interest item, the amount of prepaid 
interest is deducted twice: once as prepaid interest and again as a 
part of the charitable contribution. 

The bill, both as passed by the House and as reported by your 
committee, eliminates the possibility of this double deduction by 
adding a provision (largely in subpar. (A) of sec. 170 (b) (4)) to the 
effect that the amount of any charitable contribution is to be reduced 
by any deduction for interest which has been prepaid by the taxpayer 
(or is to be paid by him in the future), and which is attributable to a 
liability assumed by the charitable organization to the extent the 
interest paid is attributable to any period after the making of the 
contribution. 
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(6) Interest and charitable deductions for ' bonds purchased with 
borrowed funds and donated to charity.—It has been reported that a 
somewhat similar situation to that described above exists wherein 
taxpayers borrow money to purchase bonds (or other indebtedness), 
and then — the bonds to a charitable organization subject to the 
loan just before a date on which they would receive interest income 
from the bonds. In this case the donor may have paid the interest 
on the loan before giving the bond (or other obligation) to charity. 
If so, he receives an interest deduction. Moreover, where interest 
income from the bond is not received until after the bond is given to 
charity, the amount of the charitable contribution also reflects the 
present value of the interest income shortly to be received by the 
charity. However, under present law it is not clear that in all circum- 
stances this amount is necessarily reflected in the gross income of the 
donor. Thus, taxpayers may receive both an interest deduction and 
a charitable-contribution dedue ‘tion for what in reality relates to the 
same amount. 

The new paragraph (4), of section 170 (b), provided by both the 
House bill and your committee’s version, deals with this proble m by 
providing that in the case of a charitable contribution of a bond or 
other obligation, the amount of the charitable cauaeiioadien is to be 
reduced by interest paid on a loan to carry the bond to the extent 
attributable to the period before making the gift and to the extent 
the interest income from the bond has not been included in the donor’s 
es income. 

) Effective date-——Under the House bill both of the provisions 
dinathan above apply to taxable years ending after November 7, 
1956, but only with respect to charits able contributions after that date. 
Your committee’s action will make these provisions applicable to 
taxable years ending after December 31, 1957, with respect to 
charitable contributions after that date. 

(d) Revenue effect—The two above provisions are expected to result 
in an increase in revenue over the long run but are of such a nature 
that estimates of current revenue gain cannot be made. 


Section 1 4- Amortizable bond pre mium 

Under the 1939 Code a premium on a taxable bond generally was 
amortized over the period from the date of acquisition of the bond to 
its maturity or, if it had a call date, to the earliest call date. The bond 
premium written off in this manner was deducted in computing ordi- 
nary income, but any gain on disposition of the bond was subject to 
capital-gains treatment. 

Under these rules where a bond was callable prior to maturity, a 
taxpayer could deduct this premium ratably over the period from the 
date of acquisition to the earliest call date. If the bond was not 
actually called at that time, even though the premium had _ been 
deducted in full by the taxpayer against ordinary income, when he 
sold the bond any gain he received attributable to the premium was, 
nevertheless, taxable at capital-gains rates. In some cases bonds 
were issued with early c = dates with the result that the purchasers 
were able to write off against ordinary income any premium over a 
short period of time. The ‘n the bonds were sold and gains attribu- 
table to the premium were taxed at capital-gains rates. It was 
possible for this process to be repeated indefinitely, so long as the 
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premium price existed for the bonds, by groups buying and selling the 
bonds to each other. 

The 1954 Code (see. 171) attempted to prevent this tax avoidance 
by permitting the amortization of premiums on callable bonds to the 
earliest call date only if this call date was more than 3 years from the 
date the bonds were issued. However, taxpayers found they could 
accomplish much the same result as under the 1939 Code by using 
bonds with call dates slightly more than 3 years from the date of the 

ssue of the bonds and by waiting until these bonds are 3 years old 
hielate buying and selling them. 

To stop this tax avoidance, the House bill would amend the code 
(see. 171 (b)) to require that the bond premium on any taxable bond 
acquired after November 7, 1956, may not be amortized to any date 
arlier than the maturity date of the bond (unless a smaller deduction 
results from amortizing the amount to an earlier call date). Your 
committee has accepted this provision with one substantive modi- 
fication: the proposed new treatment has been made applicable to 
bonds nen enrees alter December 31, 1957. Under both versions of the 
ee where a bond is called prior to maturity the unamortized 
bond premium may be taken as a deduction against ordinary income 
in the year the bond is redeemed. 

This provision, as modified by vour committee, applies to all taxable 
bonds w ithout regard to date issued (and whether or not issued before 
January 22, 1951) which are aequired after December 31, 1957 

instead of afier November 7, 1956, as provided in the House bill 

This provision is expected to result in an increase in revenue over the 
long run but is of such a nature that estimates of the current revenue 
gain cannot be made. 

Section 15—Net operating loss deduction 

The 1954 Code made a number of changes in the method of com- 
puting the net operating loss (see. 172) and also, for purposes of this 
loss provision, in the method of computing income in the years to or 
through which losses are carried. In general, the 1954 Code pro- 
vision more nearly follows the ‘“‘statutory-income’”’ a rather 
than the “economic-income” concept; that is, it gives taxpayers 
with net operating losses, to the extent possible, the same deductions 
as taxpayers with more stable income rather than attempting to 
limit the benefit of the net operating loss carryover to what might 
be termed the economic loss. As a result, the 1954 Code rules are 
usually somewhat more generous than those provided by the 1939 
Code. 

A problem has arisen in connection with the transition from the 
1939 Code rules with respect to the net operating loss provisien to 
those under the 1954 Code. Present law (sec. 172 (f)) provides that 
in determining a net operating loss in the case of a taxable year which 
began in 1953 and ended in 1954, the loss is to be computed under 
the 1939 Code provisions and then under the 1954 Code provisions. 
The allowable loss consists of a portion of each of these losses, based 
upon the portion of the year falling in the calendar year 1953 and the 
portion falling in the calendar year 1954. However, a taxable year 
which begins in 1953 and ends in 1954 (and a short taxable vear be- 
ginning in 1954 and ending before August 17, 1954) generally is a 
taxable vear exclusively subject to the provisions of the 1939 Code. 
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As a result, when a net operating loss is carried to such a year or 
through it to a subsequent year, the 1939 Code rules are followed 
with respect to this year. 

The provision in the House bill, which your committee has accepted, 
equates the method of computing net operating losses in these cases 
by providing that where a loss is carried to, or through, one of these 
years, the 1954 code concepts are to apply on a pro rata basis with 
respect to the portion of such year which falls in the calendar yea 
1954. 

Your committee did amend the House provision, however, in one 
respect because 3 years have now elapsed since 1954 and many of the 
transitional years with which this provision is concerned are now 
closed years. ‘To prevent relief from being denied in such cases, your 
committee amends this provision to provide that if a refund or credit 
with respect to this provision is prevented on the date of enactment 
of this bill or within 6 months after that time by the operation of any 
law or rule of law (except closing agreements or compromises) re fund 
or credit, nevertheless, is to be allowed if the claim is filed within 
6 months of the date of enactment of this bill. No interest is to be 
paid or allowed on any refunds or credits arising from this provision. 

This provision is expected to result in a one-time revenue loss of 
approximately $1 million. 


Section 16—Assessments levied by soil or water conservation or drainage 
districts for certain depreciable property 

Under existing law (sec. 175) a taxpayer engaged in the business of 
farming may treat expenditures paid or incurred by him for the purpose 
of soil or water conservation for land used in farming or for the pre- 
vention of erosion of land used in farming as expenses \ hich are not 
chargeable to a capital account. Expenditures so treated are allowed 
as a deduction. Expenditures qualifying for this treatment include 
amounts (not otherwise allowable as a deduction) paid or incurred by 
a taxpayer to satisfy any part of an assessment levied by a soil « 
water conservation or drainage district to defray expenditures canals 
by such district which, if paid or incurred by the taxpayer, would be 
deductible under section 175. 

Expenditures qualifying for this treatment do not include expendi- 
tures for the purchase, construction, installation, or improvement of 
structures, appliances, or facilities which are of a character which is 
subject to the allowance for depreciation provided in section 167 of 
the code. As a result assessments paid or incurred by a taxpayer 
which are levied by such districts to defray expenditures made by 
such districts for the purchase, construction, installation, or improve- 
ment of structures, appliances or facilities which are of a character 
subject to the allowance for depreciation are not eligible for a deduc- 
tion under section 175. 

Your committee has added an amendment to put such taxpayers in 
somewhat the same position they would have been in if they had 
made the expenditures for depreciable property directly instead of 
through the district. In effect this amendment passes through to 
the taxpayer his share of the district’s depreciation deductions with 
respect to its de ‘pre ciable property. 

Your committee’s amen aaa nt provides a deduction with respect to 
any assessment levied after December 31, 1957, by a soil or water 
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conservation or drainage district to defray expenditures for the pur- 
chase, construction, installation or improvement of such property to a 
taxpayer who is the owner of the land in respect to which such assess- 
ment was levied (whether or not the taxpayer was the owner of such 
land when the assessment was levied) to the extent of the taxpayer’s 
share, as determined under regulations prescribed by the Secretary or 
his delegate, of the district’s s de :preciation deduction for such property. 

This deduction can be available for any taxable year to a taxpayer 

with respect to such an assessment only if during the taxable year the 
taxpayer is engaged in the business of farming ¢ and uses the land in 
respect of which such assessment was levied in farming. The deduc- 
tion for any taxable year (when added to the amount of similar 
deductions for prior taxable years) cannot exceed the amount of 
such assessments levied in respect to the land of the tax- 
payer before the close of the taxable year. For this purpose the soil or 
water conservation or drainage district’s depreciation deduction for 
any such property for any taxable year is an amount (computed by 
the district) equal to the amount of the deduction which would be 
allowable to the district under section 167 for such property for such 
taxable year. Appropriate adjustments to basis are required for 
amounts allowed as deductions under this provision which result in a 
reduction of the taxpayer’s taxes, but not less than the amounts 
allowable for the taxable year and prior taxable years 

Your committee’s amendment shall apply with respect to taxable 
years beginning after December 31, 1957. 

Section 17—Improvements on leased property 

Under present law, where a lessee makes improvements on leased 
property, he generally is permitted depreciation or amortization with 
respect to this improvement based upon the life of the improvement 
x the length of the lease period, whichever is shorter. 

Where the lease period is shorter than the useful life of the improve- 
ment, the present rule permits the lessee to recover his cost over a 
shorter period of time than would be true if he owned the property. 
This rule generally reaches the correct result, however, since the 
lessee usually has possession of the improvement only over the period 
of the lease and, therefore, should not be required to spread his cost 
over any longer period of time. 

Similarly, there is a problem as to the period over which the cost of 
acquiring a lease should be written off. Examples of such costs are 
cases where a lessee subleases a property to a sublessee and requires 
an additional payment, over and above the specified rent, from the 
sublessee either for an improvement the lessee may have made with 
respect of the property or because the property had become more 
attractive for some particular use than was recognized at the time of 
the initial lease. 

(a) Options to renew—.Problems are presented under the rules out- 
lined above where there is an option on the part of the lessee to renew 
the lease. Court decisions in general have held that renewals of 
leases are not to be taken into account in determining the period over 
which a lessee’s improvement is to be written off, unless the facts 
show with reasonable certainty that the lease will be renewed. The 
Treasury regulations in general reflect this rule for renewal of leases 
both in the case of improvements made by lessees and also in the case 
of specific costs incurred in acquiring a lease. 
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As indicated by the report of the Committee on Ways and Means, 
the House believes that the establishment of “reasonable certainty’ 
that a lease will be renewed before the renewal period can be taken 
into account in determining the writeoff period for a lessee’s improve- 
ment or a cost of acquiring a lease, makes it unlikely that these renewal 
periods will be taken into account in very many of these arrangements. 
Asare _ the House bill prov ides in these cases that the term of the 
lease in determining the writeoff period for these improvement or 
ianabilion costs is to include any renewal periods unless the lessee 
establishes that it is more probable that the lease will not be renewed 
than that it will. (See proposed code sec. 178 (a) 

Your committee in general agrees with the House that where ther 
is an option to renew a lease these renewal periods should be taken 
into account where it is more likely that the lease will be renewed than 
that it will not. However, testimony presented before your com- 
mittee has illustrated the difficulty in determining whether or not 
a lease will be renewed. Therefore, your committee amends this 
provision to provide more objective rules for the application of this 
new provision. Your committee’s amendments provide that in the 
case of improvements made by a lessee the new provision is not to 
apply if the unexpired lease period (determined without regard to 
any unexercised option to renew) accounts for 60 percent or more 
of the useful life of the improvement. In the case of costs of acquiring 
a lease, your committee’s amendments provide that the new provision 
is not to apply if 75 percent or more of this cost is attributable to the 
unexpired lease period. However, if because of these 60 percent o1 
75 percent rules the new provision is not applicable, but neve theless 
the lease has been renewed or there is a ‘‘reasonable certainty” that 
the option to renew the lease will be exercised then the bill as amended 
by your committee provides that the renewal period still will be taken 
into account. 

(b) Closely related lessees and lessors—Another problem dealt with 
in the House bill is concerned with cases where the lessee and the 
lessor are closely related and improvements are made by the lessee 
where the life of the improvement is longer than the period of the 
lease. Where the lessee and lessor are strangers, writing the improve- 
ment off over the leased period, which is shorter than the improve- 
ment’s life, presents no particular problem since the lessee in such 

cases is unlikely to be making gifts to the lessor. Thus, any improve- 

ment with a life longer than the lease period might well be reflected in 
lower lease payments. However, where the lessee and lessor are 
closely related and thus may be willing to permit value to be trans- 
ferred from one to the other, permitting the cost of the improvement 
to be written off over the lease period alone may in effect be merely a 
way of obtaining rapid depreciation. 

To deal with this problem the House bill provides that if the lessee 
and lessor are related persons, the cost of any improvement made by 
the lessee on the leased property may be recovered only over the useful 
life of the improvement. For this purpose, the House bill provided 
that the rules specified in section 267 (b) and (c) would be followed with 
two exceptions: the family of an individual is to include only his 
spouse, ancestors, and lineal descendants and that control for purposes 
of this section is to mean ownership of 80 percent or more rather than 
50 percent or more. 
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Your committee has accepted the House provision concerning 
leases between closely related persons (proposed code sec. 178 (b)) 
except that it has expanded the definition of related persons to 
include a relationship which it is believed was unintentionally omitted 
from the House provision. Under your committee’s bill related per- 
sons will also include lessors and lessees who are corporations and 
are members of an affiliated group which is eligible for filing a consoli- 
dated return (as defined in sec. 1504). Generally, this includes cor- 
porations where there is a common ownership of 80 percent or more. 

(c) Effective date-—The House bill makes this provision effective 
with respect to improvements begun after December 31, 1956, except 
for eee made on and after that date where the lessee is 
under a binding obligation to make the erie ents before that 
date. Since this effective date refers only to “improvements” and 
not to “any cost of acquiring the lease,”’ the House bill may make 
the change with respect to costs of acquiring a lease effective as of 
the effective date of the income taxes under the 1954 Code rather 
than with respect to costs incurred after December 31, 1956. Your 
committee believes that this was unintentional and, therefore, it is 
amending the effective date provision to make it clear that it applies 
to costs of ac quiring a lease incurred after the specified date as well 
as in the case of improvements begun after that date. Your com- 
mittee also is advancing the effective date to July 28, 1958, so that 
it will apply to costs incurred in acquiring a lease and with respect to 
improvements begun after July 28, 1958 (other than improvements 
which on that date and at all times there ater the lessee was under a 
binding obligation to make). 

(d) Revenue effect—This provision is expected to result in an in- 
crease in revenue over the long run but is of such a nature that esti- 
mates of the current revenue gain cannot be made. 


Section 18—Medical, dental, etc., expenses in case of decedents 

Present law (sec. 213 (d)) of the code permits the deduction in the 
last year of a decedent of expenses for his medical care which are paid 
out of his estate during the l-year period after his death. These 
expenses are treated as if they had been paid by the taxpayer at the 
time they were incurred. This deduction is not available unless a 
statement is filed that the amount has not been claimed or allowed as 
a deduction for estate-tax purposes and a waiver of the right to this 
amount as an estate-tax deduction has been filed. It is possible to 
take certain other deductions, also allowable under section 2053 or 
2054, as deductions in ee ig the taxable income of the estate, 
but here they may not be allowed unless a statement has been filed 
that they have not been allowed as deductions for estate-tax purposes 
and a waiver of the right to claim these amounts as estate-tax deduc- 
tions has been filed. In this case, however, the statement referred to 
need only indicate that the amounts have not been allowed as deduc- 
tions for estate-tax purposes, while in the case of the statement 
required where the amounts are taken as deductions in the last year 
of the decedent, the statement must indicate that they have not been 
claimed or allowed as deductions for estate-tax purposes. 

This provision, conforms the language in section 213 (d) (2) (A) of 
the code relating to the deduction of the expenses in the last year of 
the decedent with the language in section 642 (g) which allows other 
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expenses as deductions to the estate. The conforming amendment is 
merely to remove the requirement that the statement filed must 
indicate that the amount has not been ‘‘claimed’’ as an estate-tax 
deduction. The statement will still have to show, however, that the 
amount has not been allowed, and is waived, as a deduction for estate- 
tax purposes. 

This change is effective with respect to taxable years beginning 
after December 31, 1953, and ending after August 16, 1954, the general 
effective date of the income taxes under the 1954 Code. 


Section 19—Increase in limitation on medical deduction for a tar payer 
or his SPOUst who has attained age 65 and is disabled 

Under present law the maximum deduction allowed for expenses 
paid for medical care is $5,000 in the case of a taxpayer who is single 
or a taxpayer who is married but files a separate return. The max- 
imum deduction allowed is $10,000 in the case of a taxpayer filing a 
joint return with his spouse, a taxpayer who is a head of a household 
or a taxpayer who is a surviving spouse. In no case, however, is the 
maximum more than $2,500 per tax exemption. 

Your committee believes that these maximum amounts should be 
increased where a taxpayer or his spouse is disabled and has reached 
age 65 before the close of the taxable year. Accordingly your com- 
mittee has amended the code (sec. 213) to increase the maximum 
deduction to $15,000 in the case of a taxpayer who is single and who 
has reached age 65 and is disabled, or a taxpayer who is married but 
files a separate return but who has reached age 65 and is disabled. 
In the case of a taxpayer filing a joint return with his spouse the max- 
imum deduction is increased to $15,000 unless both the taxpayer and 
his spouse have reached age 65 and both are disabled. In this latter 
case the maximum allowance is increased to $30,000. However, in a 
situation in which this $30,000 maximum is applicable, no more than 
$15,000 of the expenses of the taxpayer may be taken into account 
and no more than $15,000 of the expenses of the taxpayer’s spouse 
may be taken into account. 

In the case of a head of a household who has reached age 65 and is 
disabled, and in the case of a surviving spouse who has reached age 
65 and is disabled the maximum deduction is increased to $15,000. 

Under your committee’s amendment an individual is considered 
disabled if unable to engage in any substantial gainful activity because 
of a medically determinable physical or mental impairment which can 
be expected to result in death or to be of long-continued and indefinite 
duration. 

This change is made effective for taxable years beginning after 
December 31, 1957. 

Section 20.—Deductions by corporations for dividends received 


It is understood that at the present time some corporations are 
buying stock just before a dividend is payable with the intention of 
receiving dividend income and then immediately after the dividend 
is received, selling the stock. In such cases, the selling price of the 
stock, other things being equal, is less than the purchase price by 
approximately the amount of the dividend. Thus, the corporation 
receives: (1) dividend income against which it can take a deduction 
for 85 percent of the amount received, and (2) a loss, of approximately 
the same size, which can be deducted in full against ordinary income 
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in the case of dealers in securities or in other cases can be offset against 
capital gains. Since only 15 percent of the dividend received is taxed, 
the applicable rate on the income is reduced from a rate approac hing 

2 percent to one approaching 7.8 percent. On the other hand, the 
loss upon the sale of the stock, in the case of a dealer would be fully 
_ cductible against other income taxed at a rate as high as 52 percent 

‘in the case of other corporations would be a short- term capital loss 
ail is deductible against capital gains taxed at either 25 percent or 
at a rate as high as 52 percent. 

A similar problem is presented where a corporation maintains both 
» “long” and a “short”’ position over the dividend payment date. In 
this case the corporation receives: (1) Dividend income against which 
it can take a deduction of 85 percent for the dividend received; and 
(2) an ordinary business expense deduction, which is fully deductible, 
for the amount of the dividend which the corporation has to pay the 
person from whom it borrowed the stock. 

Your committee agrees with the House that the intercorporate 
dividend received deduction should be denied in the types of situations 
described above. To discourage this tax avoidance the House bill 
added a new provision (sec. 246 (c)) to the Code which denies any 
dividends received deduction for dividend income where the corpora- 
tion has held the stock for 10 days or less. Your committee has 
accepted this provision except that to give greater assurance of block- 
ing any tax avoidance it would apply this new rule if the stock was 
held for no more than 15 days before the sale of the stock. 

Both the House and your committee’s bill also deny the 85 percent 
dividends received deduction where the corporation is, on the dividend 
date, in both a “long’’ and “short’’ position with respect to sub- 
Sti antially identical stock or securities (or otherwise under obligation 
to make corresponding payments with respect to these securities). 
A special rule is provided in the case of cumulative preferred dividends 
attributable to a period of more than 1 year. In such cases, the 
dividends received deductions are denied if the corporation has held 
the stock for 90 days or less instead of for 15 days or less (10 days or 
less under the House bill). 

The House bill provides that this provision is to apply to taxable 
years ending after November 7, 1956, in the case of shares of stock 
acquired after that time. Your committee’s action will make this 
provision applicable with respect to taxable years ending after De- 
cember 31, 1957, in the case of stock acquired or short sales made 
after that date. 

This provision is expected to result in an increase in revenue over 
the long run but is of such a nature that estimates of the current 
revenue gain cannot be made. 


Section 21—Gain or loss on sales or exchanges in connection with certain 
liquidation S 


Section 21, as added by your committee, would amend section 337 
of the Internal Revenue Code of 1954 (relating to gain or loss on sales 
or exchanges in connection with certain liquidations). The new 
provision would be applicable to certain sales of property by a cor- 
poration which is owned at least 80 percent by another corporation 
and which has, in addition, minority shareholders. 
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Section 337 was added by the 1954 Code in order to eliminate the 
uncertainties which arose under the 1939 Code where property was 
sold in connection with the complete liquidation of a corporation. 
Under the 1939 Code, if the corporation was considered to have sold 
the property and the proceeds were considered to have been distributed 
to the shareholders, there would be 2 taxes imposed with respect to 
the sale—1 at the corporate level and 1 at the shareholder level. On 
the other hand, if the corporation was considered to he ave distributed 
the property in liquidation and the property was considered to have 
then been sold by the shareholders, only a single tax—imposed at 
the shareholder level—would be due. Section 337 eliminated this 
trap for the unwary and made unimportant the formalities of the 
transaction. Section 337 provides that if a corporation adopts a 
plan of complete liquidation, no gain or loss shall be recognized to 
the corporation from sales of property by the corporation after the 
adoption of the plan provided the corporation is completely liquidated 
within 12 months. 

Section 337 of the 1954 Code, however, was not made applicable to 

sales or exchanges of property by a corporation where the corporation 
is owned 80 percent by another cor poration and where the liquidation 
is tax free to the majority shi ireholder with a carryover to - Pi irent 
corpor ation of the subsidiary’s basis for its assets (sec. 337 (c) (2) (A)). 

Section 337 was apparently made inapplicable to this situs bi be- 

cause there is no tax imposed upon the majority shareholder on the 
liquidation so that, as to the majority shareholder, there is no possi- 
bility of the imposition of two taxes with respect to a sale of property 
by the liquidating cor poration. However, if there are any minority 
shareholders in the case of the liquidation of such a subsidiary, those 
shareholders will be required to pay a tax if the amount received by 
them on liquidation exceeds their stock basis. Accordingly, if the 
subsidiarv corporation sells its property before the liquidation, a corpo- 
rate tax will be payable by the subsidiary, and, in addition, the minor- 

ity shareholders will be taxed when their share of the proceeds of the 
sale are distributed to them in complete liquidation. Your committee 
believes that it is neither necessary nor desirable to deprive minority 
shareholders in this situation of the benefits of section 337. 

The amendment made by section 21 would add a new rule to 
section 337 applicable only to minority shareholders. The general 
effect of this rule is to reduce the tax payable by 4« minority share- 
holders on the liquidation. This is accomplished by first increasing 
the amount they are considered to have received on the liquidation 
(this increase is an amount equal to their proportionate share of the 
amount by which the tax imposed upon the subsidiary would have 
been reduced if section 337 had applied to sales of property by it) 
and then by deeming the shareholders to have paid an amount of tax 
equal to the amount of the increase. The new rule does not affect 
the tax treatment of the subsidiary corporation, nor does it affect the 
tax treatment of the majority corporate shareholder. The new rule 
. for the sole purpose of insuring that the minority shareholders will 
be placed in the same position, after taxes, as if there had been no 
majority corporate shareholder and the subsidy corporation had 
been able to utilize section 337. 

The new rule is applicable to corporations which have adopted a plan 
of complete liquidation on or after January 1, 1958, and with respect to 
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which section 337 does not apply solely by reason of the application of 
section 337 (c) (2) (A). Accordingly, this new rule is applicable only 
where the corporation is owned 80 percent or more by another cor- 
poration and there is a complete liquidation which is tax free to the 
majority corporate shareholder (under sec. 332), with the corporate 
shareholder taking as its basis for the property received by it the basis 
of such property in the hands of the liquidating corporation. 

The application of the new rule may be illustrated by the following 
example: Assume that corporation 5, having only common stock out- 
standing, is owned 90 percent by corporation P (which has owned the 
S stock for 3 years) and 10 percent by individual A (a calendar year 
taxpayer), and that the sole assets of corporation S are 2 buildings, 
each having a fair market value of $100,000 and a basis to the corpora- 
tion of $50,000. Assume further that A’s basis for his stock is $10,000. 
On August 1, 1958, corporation S adopts a plan of complete liquida- 
tion. On September 1, 1958, corporation S sells 1 of the buildings for 
$100,000 and distributes in complete liquidation during the following 
month the other building and the proceeds of the sale (less $12,500 
retained to pay the tax ——— don such sale). Under the new rule, 
the amount realized by A on the distribution is increased by $1,2 50 
(A’s proportionate share of the amount by which the tax imposed upon 
corporation S on such sale or exe change would have been reduced— 
assuming a 25 percent rate of tax—if sec. 337 had been applicable). 
Thus, the tax imposed upon A with respect to the complete liquidation 
is computed as follows: the amount realized by A is $18,750 ($10,000 
for A’s one-tenth interest in the building not sold, plus $8,750 repre- 
senting A’s proportionate share of the $100,000 received by corpora- 
tion S on the sale of the building less the tax imposed upon corporation 
S on such sale) plus $1,250 (the increase in the amount realized 
provided by the new rule), or $20,000. Since A’s basis for his stock 
is $10,000, the capital gains tax imposed on A with respect to the 
complete liquidation (assuming a 25-percent tax rate) is $2,500. 
Under the new rule, A shall be deemed to have paid $1,250 in tax. 
Accordingly, after credit, A will be left with $17,500 in property and 
money. This is the same amount A would have had if the corpora- 
tion had not sold any property, but rather had distributed all its 
property in complete liquidation and A had sold his interest in the 
property rec ved by him, and also is the same amount A would have 
been left with, after taxes, if section 337 had applied to such sale. 


Section 22 Collapsible corporations 


Section 341 of the 1954 Code relates to collapsible corporations. 
The purpose of this provision, enacted originally in 1950, is to prevent 
income which would otherwise be taxed at ordinary income-tax rates 
from being converted into income taxable at capital-gain rates merely 
by use of the corporate entity. For exs — the collapsible-corpora- 
tion provisions are intended to prevent a taxpayer from transferring 
inventory items owned by him to a corporation and then selling the 
stock of the corporation at capital-gain rates to avoid the ordinary 
income tax which he would have been required to pay if he had sold 
the inventory directly. 

The collapsible-corporation provisions of present law, however, 
both by their terms and as interpreted, are so broad that in a number 
of situations they may have exactly the opposite effect from that 
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intended—instead of preventing the conversion of ordinary income into 
capital gain, they may instead convert what would otherwise be capital 
gain into ordinary income. The applicability of the provisions of 
present law, moreover, depends upon the subjective intent of the 
parties, a matter which is obviously difficult to determine. Further- 


¢ 


more, if the collapsible-corpor: gp provisions do apply, the entire 


gain of the shareholder is taxed at ordinary income rates, notwith- 
standing the fact that had the Sasakulioe not rg yo = corporate 
entity a large part of his gain might have been taxed at capital-gain 


rates. For these reasons, the collapsible-corporation provisions 

present — frequently impede or prevent legitimate business transac- 
tions and in some cases even result in the imposition of ordinary in- 
come taxes vlebioh would not be imposed if the shareholders of such 
corporations had not employed the corporate method of doing business. 

Under present law there are three limitations on the appli ‘ation of 
the collapsible corporation provisions. (In general, sec. 341 is not 
applies able mn the case of shareholders owning 5 pereent or less of the 
corpors ition’s stock; where 70 percent or less of the shareholder’s gain 
is attributable to the collapsib le ] prope rtv; or where the shareholder’s 
gain is realized more than 3 vears after the completion of the manufac- 
ture, construction, produc tion or pure ‘hase of the coll: Upsl ible prope rty. 
However, these limitations, as interpreted, do not eliminate the prob- 
lems described above. For example, in the case of corporations 
engaged in the development of natural resources, which have con- 
tinued development activity, the shareholders of such corporations 
can never be certain that their stock interests in such corporations will 
not be regarded as stock interests in a collapsible corporation, not- 
withstanding the fact that their corporations have little or no inven- 
tories and that the properties of such corporations (if sold by the 
corporation or by the shareholders) would be regarded as properties 
the sale of which would result in capital gain. Similarly, real-estate 
corpor: ations established by investors (as distinguished from dealers) 
holding rental property for investment only may be regarded as 
collapsible corporations under present law. 

Section 22, as added by your committee, would amend section 341 
by adding a new subsection providing 4 limited exceptions to the 
application of the collapsible corporation provisions. Your committee 
believes that this amendment is desirable in order to avoid determina- 
tions of subjective intent in the situations deseribed in this amendment 
and also to avoid the possibility in this area of the conversion of capital! 
gain income into one income. Furthermore, it is believed that 
this amendment will have the effect of removing some of the impedi- 
ments that presently exist in the case of legitimate business trans- 
actions without permitting the tax avoidance which the collapsible 
corporation provisions are intended to prevent. 

The four exceptions to the existing rules applicable to collapsible 


corporations relate to: (1) sales or exchanges of stock (other than sales 
or exchanges of stock to the issuing corporation or to certain related 
persons); (2) certain distributions in complete ne dation taxed as 
capital gains under section 331; (3) certain complete liquidations for 


> 


which nonrecognition treatment is provided under section 333; and 
(4) certain sales or exchanges of property by the corporation under 
section 337 (relating LO nonrecognition of gain or loss on sales or ex- 
changes in connection with certain liquidations A transaction will 
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not come within any of these exceptions unless the net unrealized 
appreciation on the ‘‘ordinary income”’ assets of the corporation does 
not exceed 15 percent of the net worth of the corporation (in general, 
the excess of the fair market value of the corporation’s assets over its 
liabilities). ‘The “ordinary income” assets of a corporation, in general, 
are those assets of the corporation which, if sold at a gain, would result 
in the imposition of an ordinary income tax on the corporation. If 
any shareholder of the corporation owns more than 20 percent of the 
corporation’s stock (5 percent in the case of liquidations under sec. 
333), the “ordinary income” assets of the corporation include those 
additional assets of the corporation which, if sold at a gain by such 
shareholder, would result in the imposition of an ordinary income tax 
on such shareholder. 

The definition of “ordinary income”’ assets is also applied on a 
shareholder-by-shareholder basis in two situations: (1) The first situ- 
ation is where a shareholder owns more than 20 percent of the corpora- 
tion’s stock and also owns or owned more than 20 percent of another 
corporation’s stock during the preceding 3-year period and more than 
70 percent of such other corporation’s assets are or were similar or 
related in service or use to more than 70 percent of the assets of the 
corporation. In this case, any sale or exchange of the stock of the 
other corporation during the preceding 3-year period will be deemed 

have been a sale or exchange of the assets of such other corpora- 
tion by the shareholder. Similarly, any sales or exchanges of assets 
by such other corporation which qualify under section 337 (a) will 
be considered sales or exchanges by the shareholder. These addi- 
tional requirements will prevent an individual from avoiding dealer 
status, for ext xample, merely by using a separate corporation for each 
venture. (2) The second situation where the definition of ‘ordinary 
income” assets is applied on a shareholder-by-shareholder basis is 
where the shareholder owns 20 percent or less of the corporation’s 


‘ 


stock, but more than 5 percent of the corporation’s stock. In this 
situation, there is no reference to the shareholder’s interests in other 
corporations (as under (1)), but there is taken imto account, as to 


that shareholder, the net unrealized appreciation in assets of the cor- 
poration which would be ‘ordinary income” assets under the defini- 
tion if the shareholder had owned more than 20 percent in value of 
bhe corporation’s stock. 

These tests are for the purpose of insuring that the amount of un- 
realized ordinary income in a corporation’s assets is relatively small 
IN) comparison to the total assets of the corporation, taking into account 
the tax status of the shareholders of a corporation, so that they will 
not be able to change the character of their income merely by em- 
ploying the corporate form of doing business. Thus, under these 
Puke s, opportunities will not be created for the conversion of ordinary 
ncome into capital gain. In the case of a complete liquidation of : 
corporation, your committee believes that additional requireme in 
must be imposed in order to prevent the shareholders of a corporation 
from liquidating their corporation, paying a capital-gain tax on such 
liquidation, and thereby obtaining a stepped-up basis for depreciable, 
depletable, or amortizable assets, in order to reduce for the future the 
ordinary income produced by such assets. Accordingly, in addition 
to meeting the percentage tests described above, in order for distribu- 
tions in complete liquidation under section 331 to qualify under this 
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exception, the following three conditions must be met: (1) within the 
12-month period beginning on the date of the adoption of the plan of 
complete liquidation, substantially all of the properties held by the 
corporation must be sold; (2) following the adoption ot such plan, no 
distribution of Sanaa nln ‘sai able, or amortize able property can 
be made to the shareholders; and (3) section 337 must be applicable to 
sales or exchanges of property wl the corporation within such period. 
Where all of these conditions are met, your committee believes that 
the transaction is substantially the same as a sale by the shareholders 
of their stock and so should qualify under the statutory exception. 

The application of the provision added by your committee, in the 
case of sales or exchanges of stock, may be illustrated by the follow- 
ing examples: Assume that the sole asset of a corporation is appreci- 
ated land, and that the corporation is not a dealer in such property. 
If no share holder of the corporation owning more than 20 percent of 
the corporation’s stock is a dealer in such land (and if no more-than- 
20-percent shareholder owns, or has owned, within the preceding 3 
years, more than 20 percent of the stock in a corporation more than 
70 percent in value of whose assets are property similar or related in 
service or use to the assets of this corporation) then gain from sale of 
stock by any shareholder owning more than 20 percent of the corpora- 
tion’s stock will not come within the provisions of section 341 (a). If, 
on the other hand, a shareholder owning more than 20 percent in the 

value of the corporation’s stock is a dealer in land, no sale of stock by 
any sharebolder in the corporation will come within the statutory ex- 
ception added by your committee. If no shareholder owning more 
than 20 percent of the corporation’s stock is a dealer in land, but a 21- 
percent shareholder has owned and sold, within the past 3 years, similar 
stock interests in corporations having similar property, then such sales 
of stock shall be taken into account, as to that shareholder only, in 
ascertaining whether he is a dealer and therefore is prevented from 
coming under the exception. Similarly, if no shareholder owning more 
than 20 percent in value of the corporation’s stock is a dealer in land, 
but a shareholder owning 6 percent of the corporation’s stock is a dealer 
in such land, a sale of stock by the 6-percent shareholder will not 
qualify under the exception, notwithstanding the fact that sales of 
stock by other shareholders may qualify. 

The amendments contained in section 22 to the collapsible corpora- 
tion provisions are not for the purpose of causing any corporation to 
be regarded as a collapsible corporation. Your committee recognizes 
that there may be legitimate corporate enterprises that will be unable 
to meet the terms of the limited statutory exceptions contained in 
section 22. Your committee does not believe that any inference 
should be drawn from the failure of any corporation, or the failure of 
any corpor ation with respect to any of its shareholders, to meet the 
requirements for any or all of the new statutory exceptions to - 
application of the collapsible corporation provisions. Accordingly, 
is expressly provided that in determining whether any corporation is 
a collapsible wi, a within the meaning of section 341 (b) of the 
1954 Code, the fact that such corporation, or such corporation with 
respect to any of its shareholders, does not meet the requirements of 
any of the new rules shall not be taken into account, and such deter- 
mination shall be made as if such rules had not been enacted. 
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The new rules added by your committee are to apply to taxable 
years beginning after December 31, 1957, but only with respect to 
sales, exchanges, and distributions after the date of enactment of this 


bill. 
Section 23—Certain acquisitions of stock 

The 1954 Code rules relating to sales of stock to related corporations 
were effective as of June 22, 1954. Under existing court decisions 
where a sale of stock to a related corporation was made before June 
22, 1954, on an installment basis and installment proceeds are re- 
ceived in a period coming under the 1954 Code, the tax treatment of 
these installment proceeds is governed by the rules provided by the 
1954 Code, notwithstanding the fact that the sale was made prior to 
the change in the law, and that the parties to the sale relied upon the 
law in effect at the time they made the sale. 

A somewhat similar problem exists in the case of sales of stock to 
related corporations where contracts to sell the stock were entered 
into before June 22, 1954, but the actual sales occurred after that date. 
The 1954 Code rules under present law clearly apply to such a sale, 
notwithstanding the fact that transactions of this type could not be 
altered on or after June 22, 1954. 

The House concluded that in the case of transactions of the two 
types described above, where the terms of the contract were firmly 
established when only the 1939 Code tax rules could be relied upon, 
that it is only proper that the 1939 Code rules should continue to 
apply even though the transactions were not consummated until after 
June 22,1954. Your committee agrees with that conclusion. 

The House bill provides for the two problems described above by 
adding a sentence to section 391, the effective date provision in the 
case of distributions by corporations. ‘This sentence makes it clear 
that the 1939 Code provisions are applicable in determining the extent 
to which property received on an acquisition of stock is to be treated 
as a dividend in the case of any acquisition of stock involving redemp- 
tion through the use of related corporations (sec. 304) which occurred 
before June 22, 1954. The sentence added by the House bill also 
provides that the 1939 Code provisions are to apply to acquisitions of 
stock in this manner which occurred between June 22, 1954, and 
December 31, 1957, under a contract entered into before June 22, 1954. 
Your committee’s action accepts the House provision with one modi- 
fication. It makes the 1939 Code applicable to acquisitions of stock 
which occurred between June 22, 1954, and December 31, 1958 
(rather than 1957), where they are pursuant to a contract entered into 
before June 22, 1954. 

This provision is to be applicable as if included in the 1954 Code on 
the date of its enactment. 

This provision is expected to result in a negligible revenue loss. 
Section 24——Tazation of employee annuities 

a) Income tax treatment of nonforfeitable annuity contracts purchased 
by tax-exempt educational, charitable. or religious organizations.—Under 
present law (sec. 403) an annuity purchased by an employer for an 
employee, under a qualified nondiscriminatory type of plan, is taxable 
at the time the e ‘mployee receives the annuity payment rather than 
in the year the payments are made for the annuity by the employer. 
However, where the employer is a tax-exempt educational, charitable, 
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or religious organization, described in section 501 (c) (3), this defer- 
ment of tax in the case of the employee is available with respect to 
annuities whether or not they are paid under a qualified nondiscrimi- 
natory type of plan. 

It is understood that certain of these organizations are paying se- 
lected employees all, or almost all, of their compensation in the form 
of annuities. Usually these are part-time employees of the organiza- 
tion who derive their principal income from other employment, and 
desire to be compensated by the organization in the form of an annuity 
rather than money, as a means of deferring income taxes on funds 
they in any case intend to save. 

Your committee agrees with the House that these organizations 
should not be permitted to trade on this tax-deferment privilege for 
their employees. Accordingly, your committee has accepted without 
change the new subsection the House bill adds to section 403. This 
new subsection provides that in the case of annuity contracts pur- 
chased for employees by educational, charitable, or religious organ- 
izations exempt under section 501 (c) (3) , if the annuity contract does 
not come under a qualified nondiscriminatory plan and the employees 
rights to the contract are nonforfeitable, the amount contributed by 
the employer is to be excluded from the gross income of the employee 
in the taxable year of the contribution only to the extent the contri- 
bution does not exceed an “exclusion allowance” for the year. The 
“exclusion allowance”’ is 20 percent of the emplovees’ compensation 
for the last 12-month period multiplied by the emplovees’ years of 
service, reduced by the amounts contributed by the e mployer for an- 
nuity contracts which were excluded from the gross income of the 
employee in prior taxable years. 

The regulations under present law (sec. 1.403 (a)—1 (3)) provide 
that an annuity contract purchased by an exempt organization quali- 
fies provided the purchase of the annuity is ‘“‘merely a supplement to 
past or current compensation.” Among the factors mentioned as to 
whether an annuity contract is a “supplement to past or current 
compensation” is whether the annuity contract is purchased as a 
result of an agreement for a reduction of the employee’s salary or 
whether it is purchased at his request instead of an increase in current 
compensation to which he otherwise might be entitled. In such cases 
the regulations state that the amount paid for the contract is to be 
considered current compensation. Your committee intends the ob- 
jective 20 percent rule set forth above as a complete substitute for 
these rules in the regulations. An exception, however, would exist 
where with respect to an amount alread \ earned an employee took 
a reduced amount and accepted an annuity instead. In such a case 
he would have already constructively received the compensation and 
then converted it into an annuity. Your committee believes that 
the deletion of these rules in the regulations is particularly important 
in view of the fact that they favor new employees at the expense of 
existing employees, who apparently cannot change their terms of 
employment to conform with those of the new peeiiiacn. 

(b) Income tax treatment of forfeitable annuity contracts purchased by 
organizations exempt from taa under section 501 or 521.—The House 
bill also is concerned with a problem closely related to that described 
above. This relates to the granting of a forfeitable type of annuity 
by a tax-exempt organization where the employee will at some later 
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time obtain a nonforfeitable or vested interest. For example, an 
annuity may be granted to an employee in 1 year, but the employee 
may be required to work for the organization for some specified number 
of years before his rights to the annuity become nonforfeitable. Under 
present law an employ ee is not taxed in the year the forfeitable annuity 
is purchased for him, nor is he taxed in the subsequent year when 
his right to the annuity becomes nonforfeitable with respect to 
amounts already set aside. This is true whether or not the employer 
is an exempt organization. However, under existing law a taxable 
organization is unlikely to enter into such an arrangement since it 
would receive no deduction for its payments for the annuity. In the 
case of a tax-exempt organization, however, this denial of a deduction 
is of no consequence since such an organization is free of tax. 

The House report points out that tax-exempt organizations can 
achieve the same result through the use of these forfeitable annuities 
which vest after the income is earned as is presently possible for the 
educational, charitable, and religious organizations prior to the amend- 
ment described in (a) above. Moreover, this applies not only with 
respect to educational, charitable, and religious organizations exempt 
under section 501 (c) (3) but also with respect to “all other organiza- 
tions exempt under avis 501 such as chambers of commerce, social 
clubs, labor unions, ete., and also farmers’ cooperatives exempt under 
section 521. 

To prevent any possible abuse in this area the House bill provides 
that the rule in new section 403 (c) (403 (b) of the present law) is 
not to apply to an annuity contract purchased by an employer ex- 
empt from tax under section 501 or 521. The amendment made by 
the House was intended to provide that if an employee of a tax- 
exempt organization received an annuity which was forfeitable at 
the time the contributions were made, the annuity was to become 
taxable in full at the time the employees’ rights to it changed from 
forfeitable to nonforfeitable. Your committee agrees with the goal 
sought here by the House committee but makes a clarifying amend- 
ment. A new provision has been substituted (to be subsection (d) 
of section 403) providing that if the rights of an emplovee under an 
annuity contract purchased by a tax-exempt emplover changed from 
forfeitable to nonforfeitable rights, the value of the contract on the 
date of the change is to be included in the gross income of the em- 
ployee at that time. Your committee did make one modification, 
however, which does constitute a change in policy from the provision 
as provided by the House. It makes the new rule applicable only 
to the extent the value of an annuity which becomes nonforfeitable 
after December 31, 1957, is attributable to amounts contributed 
by the employer after that date. The House provision would have 
made the new rule applicable with respect to contracts which became 
nonforfeitable after a specific date, irrespective of when the contri- 
~“— ions to such annuities were made by the emplover. 

should be made clear that by making forfeitable annuities taxable 
In pr case of exempt erganizations at the time they become non- 
forfeitable, there is no intention of changing the time of imposing 
tax in the case of forfeitable annuities paid by other than these exempt 
organizations. Other forfeitable annuities will continue to be taxable 
at the time the payments are received by the annuitant. Nor is this 
intended to change the timing of the taxation of nonforfeitable annui- 
ties In any Way. 
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Paragraph (6) of the new section 403 (b) in both the House bill and 
under your committee’s action provides an exception to the forfeitable 
rule outlined above, in the case of tax-exempt educational, charitable, 
and religious organizations. It provides that at the time of the 
vesting of a forfeitable employee annuity paid by one of these organi- 
zations, the value of the annuity is to be treated as a payment subject 
to the 20-percent exclusion described above. Then, if the contribu- 
tions do not exceed 20 percent of the total compensation with respect 
to both current and past service (or to the extent it does not exceed 
such amount), the value of the annuity will not be taxable to the 
employee. 

(c) Death benefit and estate and gift tax exclusions.—Your committee 
has added three new closely related amendments to this provision 
of the House bill. At the present time an employee of an industrial 
concern covered by a qualified pension plan not only is able to defer 
the taxation of contributions made to such a plan ‘by the — 
until the amounts are received but also receives certain other tax 
benefits as well. Among these is an exclusion for up to $5,000 paid 
with respect to an employee’s death within 1 taxable year, and an 
exclusion from the estate tax base of a decedent employee with respect 
to his employer’s contributions. Also, an exclusion from the gift 
tax base with respect to an employer’s contribution (as added by 
section 72 of this bill) is provided in the case of the exercise (or non- 
exercise) by an employee of an election as to survivor benefits. 

The House, by providing the 20-percent rule described above, has 
in effect established a substitute for educational, charitable, and 
religious organizations for the ‘‘qualification’’ required of industrial 
plans. As indicated previously, your committee is in accord with 
the action taken to establish this 20-percent aye but in so doing 
believes that the other major benefits accorded in the case of indus- 
trial plans should also be made available to the ‘eds ‘ational, chari- 
table, and religious organizations whose pension payments qualify 
under the 20- -percent rule (or to the extent they qualify under the 


20-percent rule). Therefore, it is extending to these organizations 
the three tax benefit provisions referred to above. However, in the 
case of the educational and charitable organizations, your committee 


is extending these additional tax benefits only to a limited group. 

The educational organizations covered are those which maintain a 
faculty and curriculum and have a regularly enrolled body of pupils 
in attendance where its educational activities are carried on. The 
charitable organizations covered are those which receive a substantial 
part of their support from a governmental unit or from the general 
public. 

The income-tax exclusion for nonforfeitable death benefits up to 
$5,000 for employees of the specified educational, charitable, and 
religious organizations is provided by an amendment to section 101 
(b) (2) (B). This amendment in the new clause (ii) provides that 
the exclusion of up to $5,000 is to be available with respect to the 
portion of the distributions represented by the employer’s contribu- 
tions which come within the 20-percent rule. 

The estate tax exclusion for annuity contracts purchased for em- 

ployees by one of the specified tax-exempt organizations is provided 
by the addition of a new paragraph (3) to section 2039 (c). Also, in 
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the same subsection it is provided that contributions by one of these 
tax-exempt organizations for an employee’s annuity is not to be con- 
sidered as contributed by the employee (and, therefore, is to be free 
of estate tax) to the extent it qualifies under the 20 percent rule. 

The gift tax exclusion for the exercise (or nonexercise) of an election 
to provide survivor benefits under annuity contracts purchased for an 
employee by one of the specified tax-exempt organizations is provided 
by an amendment to the proposed new section 2517, added by sec- 
tion 72 of this bill. The amendment provides that the gift tax 
exclusion is to be available to the extent of the tax-exempt organiza- 
tion’s contribution which did not exceed the limitation imposed under 
the 20 percent rule. 

(d) Effective dates.—The House bill would make the new 20 percent 
rule with respect to annuities purchased by educational, charitable, 
and religious organizations effective with respect to taxable years 
beginning after December 31, 1956. The House bill also applies the 
same effective date with respect to the change made in the tax treat- 
ment of forfeitable annuities purchased by tax-exempt organizations 
generally. Your committee has advanced the effective date in both 
of these cases to taxable years beginning after December 31, 1957. 
Also, as indicated previously, in the case of the revised tax treatment 
to be applied in the case of forfeitable annuities which become non- 
forfeitable, your committee makes the new rule applicable only to the 
extent attributable to the amount contributed by the employer after 
December 31, 1957. In the case of the new provisions added by your 
committee, the amendment relating to death benefits up to $5,000 in 
the case of certain educational, c haritable, and religious organizations 
is to apply with respect to taxable years beginning after December 31, 
1957; the amendment extending the estate tax exclusion in the case 
of annuities received by the estates of the deceased employees of 
these organizations is made effective with respect to estates of de- 
cedents dying after December 31, 1957; and the extension of the gift 
tax exclusion in the case of the exercise (or nonexercise) of survivor 
benefits in the case of employees of the same organizations is to apply 
with respect to calendar years after 1957. In the case of both the 
estate and gift tax effective dates, these are the customary type of 
effective dates for prospective amendments in the case of these taxes. 

(e) Revenue effect—The provisions adding the 20 percent limitation 
in the case of annuities paid to employees of educational, charitable, 
and religious organizations and the new treatment proposed with 
respect to forfeitable annuities which become nonforfeitable and which 
are paid by tax-exempt organizations, are expected to result in an 
increase in revenue over the long run but are of such a nature that 
estimates of current revenue gain cannot be made. On the other 
hand, the extension of the death benefit exclusion of up to $5,000, the 
estate tax exclusion, and the gift tax exclusion, in the case of the 
determination of survivor rights, which under your committee’s 
amendments are to be applicable to certain types of educational, 
charitable, and religious organizations and their employees, are ex- 
pected, in the long run, to result in a decrease in revenue but in this 
case also the nature of the data available makes it impossible to make 
estimates of current revenue loss. 
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Section 25—Contributions of employer to employees’ trust or annuity 
plan 
This section, which has not been changed by your committee, 
corrects an error in punctuation. It amends the section of the code 
relating to the deduction of employer contributions to certain em- 
ployee trust and annuity plans, etc. (sec. 404 (a)), by inserting a 
semicolon and a comma. 


Section 26—Employee stock options granted by parent or subsidiary 
corporation 

Section 421 (d) of present law, for purposes of the restricted stock 
option provision, defines parent and subsidi: ary corporations in terms 
of specified relationships to the “employer” corporation. However, 
section 421 (a), in the so-called employment rule, provides that an 
individual is not entitled to “restricted stock option’’ treatment unless 
at the time he exercises the option he is (or was in the last 3 months) 
an employee of the corporation which granted the option, or a parent 
or subsidiary of such corporation, or (2) a corporation or a parent « 
subsidiary of a corporation issuing or assuming a stock option as 
result of a corporate reorganization, liquidation, etc. Since the cor- 
poration “‘granting”’ the option, or “issuing or assuming’’ it may be 
the parent or subsidiary corporation, rather than the employer cor- 
poration, the definitions of parent and subsidiary in section 421 (d) 
which are in terms of the latter technically do not cover this rule. 

The House bill, which your committee has accepted without change, 
extends the definition of parent and subsidiary corporations, for pur- 
poses of the employment rule (in sec. 421 (a)), to cover cases where 
an individual is, or has been, an employee of a parent or subsidiary 
corporation of the corporation which granted the option (or which 


issued or assumed the option). This was done by providing that the 
term ‘employer corporation” as used in the de ae of parent and 
subsidiary corporations is to be treated as if it were the “grantor 


corporation” (or the “‘corporation issuing or coitus a stock option 
under section 421 (g)”’ 

This provision is effective with respect to taxable years beginning 
after December 31, 1953, and ending after August 16, 1954, the general 


effective date of the 1954 Code. 
Section 27. Variable price restricted stock options 

Under present law (sec. 421) the price of a restricted stock option 
to an employee, in order for him to qualify for deferred tax, can- 
not be less than 85 percent of the value of the stock when the op- 
tion is granted except in the case of variable price options. A variable 
price option is an option in which one variable is permitted in deter- 
mining the option price; as, for example, an option to purchase stock 
at a fixed percentage of fies value of the stock when the option is 
exercised (or at a fixed date before or after the date of exercise). 
Whether such an option qualifies under the code is determined by 
assuming it is exercised on the date it is granted. The option price 
as so determined must be at least 85 percent of the value of the stock 
on the date the option is granted. By using one of these variable 
price options, it is possible, depending upon the condition of the 
market, for the emplovee to meet this 85 percent test when the option 
is granted and at the same time buy stock for substantially less than 
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85 percent of its value either at the time the option is granted or at the 
time the option is exercised. 

For example, assume that the stock of the X corporation has fallen 
from $150 to $100 per share from January 1 to March 1. X cor- 
poration then gives an employee a variable price restricted stock 
option, as it may do under present law, to buy its stock at 56.7 per- 
cent of the value of the stock 2 months before the option is exercised. 
Since 56.7 percent of the January 1 value of the stock of $150 is $85.05, 
or in excess of 85 percent of the $100 value of the stock on March 1 
when the option was granted, the option would meet the requirements 
for a variable price restricted stock option under present law. If the 
price of the stock remains at $100 for 2 more months or until May 1, 
under the terms of the option the employee can buy the stock for 
$56.70 per share or 56.7 percent of the value of the stock when the 
option was granted and 56.7 percent of the value of the stock when 
the option is exercised. 

Your committee agrees with the House that cases like that described 
above represent an abuse of the restricted stock option provision. 
For that reason, the definition of a variable price option is modified 
by both the House bill and your committee’s action to provide that 
this term is not to include any option where the option price is deter- 
mined by the value of the stock at any time before the option is 
exercised, if this value may be greater than the average value of the 
stock during the calendar month in which the option is exercised. 

The House bill would make this amendment effective with respect 
to options granted and taxable years ending after November 7, 1956. 
Your committee has advanced this date to September 30, 1958, so that 
companies which may have authorized variable price options depend- 
ent on price in a prior period will have an opportunity to revise their 
stock option plans. 

This provision is expected to result in an increase in revenue over 
the long run but is of such a nature that estimates of current revenue 
vain cannot be made. 


Section 28 Transfers of installment obligations to controlled life in- 
surance companies 


Under present law a taxpaver may elect to defer income from in- 
stallment obligations until these obligations are collected. If the 
obligations are transferred to another person before the collection is 
completed, however, the transferor generally is taxed at the time of 
the transfer on any remaining income. 

[In some cases, however, installment obligations may be transferred 
without tax then being imposed. These cases include transfers of 
installment obligations to a controlled corporation in exchange for 
stock or securities, contributions of installment obligations to a 
partnership, distributions of installment obligations in certain types 
of corporate liquidations, distributions of installment obligations by 
a partnership to a partner, and certain exchanges of property for 
stock or securities involving corporate reorganizations. 

Usually, unless income from installment obligations is realized at 
the time of the transfer, the transferee reports the profit as the re- 
maining installments are collected. However, where the transferee 
is a life insurance company, the profit element in the uncollected 
installment obligation is not taxed because it is a type of income 
excluded from life insurance company gross income. 
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To prevent this tax avoidance, the House bill provides that income 
which is uncollected at the time of the transfer of an installment 
obligation to a life-insurance company is to be taxed to the transferor 
at the time of the transfer in all cases. Your committee has accepted 
this provision without change. The bill accomplishes this by amend- 
ing section 453 (d), relating to gain or loss on disposition of installment 
obligations, to provide that, where an installment obligation is 
transferred directly or indirectly to a life-insurance company, gain is 
to be recognized for tax purposes despite other provisions of the code 
providing for nonrecognition. This rule also applies to transfers to 
partnerships of which a life-insurance company is a member. 

In addition, if a life-insurance company was in the prior year other 
than a life-insurance company, both the House bill and your com- 
mittee’s action provide that this company is to be taxed with respect 
to installment obligations on hand at the end of that year. Similarly, 
a partnership of which a life-insurance company becomes a member 
will be taxed with respect to installment obligations it holds at the 
time the insurance company becomes a partner. ‘These latter provi- 
sions are designed to prevent indirect transfers of these installment 
obligations to life-insurance companies. 

Under the House bill, this amendment would apply to taxable years 
ending after November 7, 1956, but only in the case of dispositions of 
installment obligations after that date. Your committee’s action 
makes this provision effective with respect to taxable years ending 
after December 31, 1957, but only in the case of dispositions after 
that date. 

Se ction 29 Pre paid income Jrom Vie wspa pe y and pe } iodical subscriptions 

Publishers of newspapers, magazines and other periodicals cus- 
tomarily make significant portions of their sales on a subscription 
basis; that is, the purchaser pays for a series of periodicals in advance 
and the publisher undertakes the responsibility of supplying the 
periodical at the stated periods of time. In the case of the publishers 
representing the major portion of the subscription income, this 
income is reported for tax purposes in the year in which the pub- 
lisher is required to issue the periodical to which the income relates. 
In 1940 the Treasury Department officially sanctioned (in I. T. 
3369, C. B. 1940-1, 46) this method of reporting subscription in- 
come in the case of the publishers of periodicals on an accrual basis 
who uae over a pe riod of years consiste ntly followed the pr actice of 
reportin ’ pe riodical subse riptions as income for thi year Ol the sub- 
scription maid rather than as income for the year of receipt. The 
Treasury Department has indicated that it permitted publishers who 
had consistently reported on this basis to continue to do so because to 
do otherwise would have resulted in a distortion of income, or would 
have resulted in double re porting in the same year, Im one cause ] 
year’s subscription income based upon receipts and in = other case 
1 year 's subscription income based upon the liability » provide the 
periodical. Howeve r, the Tre asury apparently cone leas d that with- 
out express statutory sanction, it could not es rmit new publishers to 
spread subscription income over the period of the subscription, nor 
could it permit existing allies to change over to this method _of 
reporting subscription income. 
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In this connection it should be noted that the Court of Appeals of 
the Tenth Circuit in its decision in the Beacon Publishing Co. case 
(January 3, 1955) did not agree with the position of the Treasury 
Department. In that decision the court held that the deferment 
of prepaid subscription income was a proper method of accounting for 
a taxpayer on the accrual basis. In that case the taxpayer, prior to 
1943, had reported prepaid newspaper subscriptions as income for 
the year in which received. In 1944 the newspaper changed its 
method of reporting this income and instead reported its subscription 
income in the year to which the subscription related. The court held 
that the taxpayer’s action was proper under the accrual method of 
accounting. 

Moreover, your committee in 1955 in a report relating to this 
ceneral subject matter stated: 


It has come to your committee’s attention that the vast 
majority of publishing concerns having prepaid income are 
already deferring their income with Treasury approval. It 
is recommended to the Treasury Department that it modify 
its published ruling to the end that the remaining publishers 
may be entitled to defer prepaid subscription income so that 
they may be placed upon a fair and equitable basis. 


As indicated in its statement in 1955, your committee believes 
that it is unfair and discriminatory to permit the majority of pub- 
lishers to defer the reporting of subscription income until the year of 
the subscription yet deny this treatment to publishers accounting for 
a minority of the publishing business. This appears particularly 
unfortunate in that the more favorable treatment presently is denied 
new publishers, adding to their already difficult problem of competing 
with well-established companies. In view of this, your committee 
has added a section to the House bill permitting prepaid subscription 
income to be accounted for in the year of the issue of the periodical 
to which it relates rather than in the year of the receipt of the income. 

The section added to the code by your committee’s action (sec. 455) 
provides that prepaid subscription income is to be included in the 
gs of the publisher in the year in which he is required to furnish 

deliver the newspaper, magazine, or other periodical. Prepaid 
subs ‘cription income for this purpose means any amount (includible 
in gross income) which is received in connection with, and is directly 
abtbibadishie to, a liability to supply a pase peer ‘al extending beyond the 
year in which the amount is received and which is income from the 
subscription to a newspaper, magazine, or other periodical. 

This deferral of the income to the year of the subscription is to be 
available only if the publisher so elects. This election may be made 
separately with respect to each trade or business but it cannot be made 
for one where the cash receipts and disbursement method of accounting 
is used. — election applies to all prepaid subscription income arising 
in a trade or business except that the publisher need not defer income 
beyond the current year where the liability to supply a subscription 
does not extend beyond 12 months. <A taxpayer can make this 
election at any time if he obtains the consent of the Treasury Depart- 
ment. However, without the consent of the Treasury he may make 
this election only in his first year beginning after December 31, 1957, 
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in which he receives prepaid subscription income in the trade or busi- 
ness involved. This election once made is effective not only for the 
current taxable year but also for all subsequent taxable years unless 
the consent of the Treasury Department is obtained to a revocation of 
this election. 

The provision added by your committee provides that where for any 
reason the taxpayer’s liability to supply the periodicals ends or where 
the taxpayer dies or, in the case of taxpayers other than individuals, 
where the taxpayer ceases to exist, any prepaid subscription income 
not previously reported at the time the liability ends or the taxpayer 
dies or ceases to exist, is to be reported in that last year. 

The provision added by your committee also contains a subsection 
specifically providing that publishers who have in prior years re ported 
prepaid subscription income under an established and consistent 
method or practice of accounting for this income may continue to 
report the income in the same manner in the future. It also should 
be made clear that this new section in no way effects the right. of 
taxpayers to deduct circulation expenditures in the year in which 
these expenditures are paid or accrued, as provided im section 173 
of the code. The expenses that account for most of the subscription 
income are generally incurred at approximately the time the sub- 
scriptions are fulfilled. These costs include printing, paper, mainte- 
nance of a subscription list, mailing, and postage. Circulation 
expenditures, on the other hand, generally are keyed into advertising 
income received at approximately the same time these expenditures 
are made. As a result, your committee believes it is proper to defer 
prepaid subscription income, since the expenses related to this income 
are largely incurred when the periodical is published, while deducting 
circulation expenditures currently, since these expenditures are 
related to the advertising rates which currently are bemg charged. 

This provision is made effective with respect to taxable years be- 
ginning after December 31, 1957. 

It is anticipated that this provision will result in a loss of revenue 
but it is believed that this amount will be relatively small due to the 
fact that this is a nonrecurring loss and also due to the fact that 
most prepaid subscription income already is deferred until the year 
of the subscription. 

Section 30.—Adjustments required by changes in method of accounting 

Generally, under the 1939 Code taxpayers who requested permis- 
sion to change their method of accounting were required to make 
certain adjustments, in the year of change, to prevent income or 
expenses from being included or deducted more than once, or to pre- 
vent their omission entirely. However, where the Internal Revenue 
Service had required taxpayers to change their method of accounting, 
the courts usually did not require these adjustments to be made. 
Where such changes were voluntary and the adjustments were made, 
the “bunching”’ of income which occurred in the taxable year of change 
frequently resulted in an especially heavy tax burden. 

Section 481 of the 1954 Code for the first time provided statutory 
rules with respect to these adjustments. This section requires these 
adjustments to be made in full to the extent that they are attributable 
to 1954 or a subsequent year. However, no adjustments are required 
which are attributable to years before the application of the 1954 
C'ode. 
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Section 446 of the 1954 Code provides that taxable income is to be 
computed under the method of accounting on the basis of which the 
taxpayer regularly computes his income in keeping his books. An 
exception to this rule provides that if the method used does not clearly 
reflect income, the computation of taxable income is to be made under 
such method as, in the opinion of the Secretary or his delegate, does 
clearly reflect income. Subsection (e) of the same section provides 
that except as otherwise expressly provided in chapter 1 a taxpayer 
who changes the method of accounting on the basis of which he regu- 
larly computes his income in keeping his books shall, before com- 
puting his taxable income under the new method, secure the consent 
of the Secretary or his delegate. 

The House report suggests that there is no reason why the pre-1954 
(‘ode year adjustments should not be made, when taxpayers, of their 
own volition, have changed their method of accounting. It points 
out that this was, in fact, generally the practice under the 1939 Code. 
However, the need to prevent the “bunching” of taxable income in 
these cases was recognized. In this connection, the House report also 
pointed out that under the 1939 Code the administrative practice 
was to permit the spreading of some adjustments over a long period 
of time. 

Your committee agrees with the House that pre-1954 Code year 
adjustments should be made where taxpavers of their own accord 
changed their method of accounting. For that reason, it has accepted 
the basic features of the House provision. Because of problems 
presented in the case of taxpayers who have already changed their 
method of accounting, however, your committee has made several 
amendments designed to ease the transition from the 1954 Code 
provision to the new provision set forth in the House bill. In addition, 
it has made two relatively minor amendments of a more permanent 
nature to the House provision. 

(a) Permanent features.—Neither the House bill nor your com- 
mittee’s amendments affect present law with respect to pre-1954 
en te nts where the change in method of accounting is not initiated 
by the taxpayer. Where the change is initiated by the taxpayer, the 
adjustments, to the extent attributable to years before 1954, must 
be made in computing taxable income. Where the adjustment 
results in an increase in income of the taxpaver of more than $3,000, 
both versions of the bill provide that the adjustment is to be spread 
over a period of up to 10 vears. However, where the adjustment 
arising from the change initiated by the taxpayer results in either a 
smaller increase in income or a decrease in income, the entire adjust- 
ment is to be taken into account in the year of the change in method 
of computing the income. Your committee does not expect that a 
taxpayer will be denied the right to make any such change merely on 
se erounds that the change will result in a negative adjustment. 

Changes in methods of accounting initiated by the taxpayer 
include a change in method of accounting which he originates, by 
requesting permission of the Commissioner to change, and, also, cases 
where a taxpayer shifts from one method of accounting to another 
without the Commissioner’s permission. A change in the taxpayer’s 
method of accounting required by a revenue agent upon examination 
of the taxpayer’s return would not, however, be considered as initiated 
by the taxpayer. 
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The amount which is to be eligible for the new spread provision 
under both the House bill and your committee’s version is the extent 
of any net amount of adjustment which would have been required 
had the taxpayer changed his method of accounting in his first 1954 
Code year, but only if it is of sufficient size so that it would increase 
taxable income by more than $3,000. The words “net amount of the 
adjustments”’ re fer to a consolidation of adjustments (both = and 
minus) arising with respect to balances in various accounts (such as 
inventory, accounts receivable, and accounts payable) at the beginning 
of the taxable year in question, whether or not the same accounts 
require adjustment, or whether the same items or class of items with 
respect to which adjustments would have to be made in 1954 continue 
to exist, at the time the actual change in method of accounting occurs; 
only the net dollar balance is to be examined for this purpose. 

The House bill provided that the net amount of any adjustment 
resulting in an increase in income of more than $3,000 and attributable 
to pre-1954 Code years was to be taken into account ratably in the 
year of change and the 9 succeeding years only if the taxpayer was 
engaged in the same trade or business for 9 years prior to 1954. Under 
the House bill, where a taxpayer was engaged in the same trade or busi- 
ness for a shorter period of time prior to 1954, the spreading forward 
of the net adjustment was limited to the shorter period of time. Your 
committee has amended the bill, however, to provide that the 10-year 
spread for pre-1954 Code adjustments resulting In an increase in in- 
come of more than $3,000 is to be available whether or not the tax- 
payer had been in the same trade or business for 9 years prior to 1954. 
Your committee saw no reason of adding the complication of the 
House provision differentiating between taxpayers depending upon 
how long they had been in business before 1954. 

In both the House bill and in your committee’s version this 10-yea1 
spread for net adjustments resulting in an increase in income of more 
than $3,000 is cut off where the taxpayer’s status changes. Thus, 
in the following cases the portion of any adjustment not previously 
taken into account under the new spread procedure is to be taken into 
account as follows: (1) By an individual in the year in which he dies 
or ceases to engage in a trade or business, (2) in the case of a partner- 
ship in the year the partnership terminates or the entire interest of 
the partner is transferred or liquidated, and (3) in the case of a corpo- 
ration in the year in which it ceases to engage in a trade or business 
unless the assets of the corporation are acquire “d by another corporation 
in an acquisition to which section 381 applies. If section 381 applies, a 
new paragraph (21) in subsection (c) of that section provides that 
the acquiring corporation is to take these pre-1954 adjustments into 
account to the extent they have not been taken into account by the 
distributor or transferor corporation in the same manner as they 
would have been taken into account by that corporation. 

The 10-year spreading of pre-1954 adjustments is to be available 
under the House and your committee’s bill only in the case of changes 
in methods of accounting made in taxable years beginning before 
January 1, 1964. In the case of changes in methods of account- 
ing made after that time, pre-1954 adjustments where the changes 
in method of accounting are initiated by the taxpayer, will be subject 
to the same rules as apply in the case of adjustments attributable to 
1954 and subsequent years. 
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Your committee has also made a clarifying amendment to the House 
bill applicable to the situation where a taxpayer has initiated a change 
in method of accounting and the statute of limitations has expired 
with respect to the year of change or any subsequent year. For 
example, if the period has run as to the year of change, but not as to 
any subsequent year, the 10-year spread rule is applic ‘able although 
the taxpaver will not be required to pay a tax with respect to the one- 
tenth of the adjustment attributable to the year of change. He will, 
however, be required to take into account the remaining nine-tenths of 
the adjustment which is spread to the 9 succeeding years. This is 
made clear by your committee by adding a sentence in the provision 
providing for the 10-year spread, indicating that the spread forward 
to the 9 succeeding taxable years is to be taken into account whether 
or not for the year of change or any of such 9 following taxable years 
assessment of tax is prevented by operation of any law or rule of law. 
This sentence is also applicable to the provision described below which 
in certain cases permits the spread forward to begin in 1958. The in- 
tent of this provision is to make it clear, especially in the case of past 
years which may be closed (such as 1954), that even ‘though the period 
of limitations has e xpired with respect to that year, nevertheless the 
ee nt required to be taken into account in caused taxable 

‘ars, attributable to a change in method of accounting made in the 
aca year, still is required to be taken into account. This will pre- 
vent taxpayers from avoiding the adjustments with respect to open 
vears by the circumstance that the change in method of accounting 
occurred in what is now a closed year. 

In addition to making the 10-year spread of pre-1954 Code adjust- 
ments a uniform 10 years for all taxpayers having positive adjustments 
of more than $3,000, your committee has also made another change 
which is of a permanent nature. The House bill would make this 10- 
year spread rule the exclusive rule for pre-1954 adjustments of more 
than $3,000. The effect of this with respect to this pre-1954 adjust- 
ment is to deny taxpayers the use of possible alternatives provided 
by present law. One alternative under existing law (sec. 481 (b) (1)) 
ni Aine that the tax attributable to the adjustment is not to be 
ereater than the total increase in taxes which would have resulted with 
respect to the adjustment if one-third of this increase had been included 
in the year of the change and in each of the 2 prior years. This is avail- 
able if the method of accounting from which the taxpayer changed was 
the method used in these 2 prior years and if the adjustment results in 
an increase of income of more than $3,000. Another alternative under 
existing law (sec. 481 (b) (2)) provides that the tax attributable to the 
adjustme nt is not to be greater than the increase in taxes which would 
have resulted if the adjustment were spread back over one or more con- 
secutive prior years to which the adjustment would be properly 
attributable if the taxpayer in those prior years had been on his new 
method of accounting. This alternative is available to a taxpayer to 
the extent that he can establish in prior consecutive years what his 
taxable income would have been under his new method of accounting. 
As under the other alternative, this is available only where there is 
an increase in income of more than $3,000. Your committee sees no 
reason whiy, in providing the 10-year spread rule, taxpayers changing 
their method of accounting should be deprived of these alternative 
rules under existing law. Therefore, it has cae the House bill 
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to make these alternatives available with respect to pre-1954 adjust- 
ments. It should be clear, however, that where these alternatives 
are used the adjustment, as limited under either of these alternatives, 
is fully includible in the taxable year of change; and therefore, that no 
spread forward to the 9 succeeding years is permitted where either of 
these alternatives is availed of. Your committee’s amendment pro- 
vides, however, that the election to use either of these alternatives 
in the case of the pre-1954 adjustments is to be available only if the 
taxpayer consents in writing to the assessment of any deficiency 
for the year of change to the extent attributable to the adjustment 
even though the period of limitations may have run (or the year of 
change is otherwise closed) with respect to this year. The period in 
which this assessment can be made is to be agreed upon with the 
Secretary or his delegate. 

(b) Transitional features.—In general, the House provision is applic- 
able with respect to ¢ ‘hange ‘s in methods of accounting where the tax- 
able year of the change is a year beginning after December 31, 1953, 
and ending after August 16, 1954, the general effective date of the 
income taxes of the 1954 Code. Your committee has accepted this 
general effective date. 

The House bill, however, provided two exceptions to the general 
effective date referred to above. One exception is made where the 
taxpayer, before the date of enactment of this bill, has already 
applied for a change in method of accounting in the manner provided 
by regulations and the taxpayer and the Treasury Department have 
reached an agreement as to the terms and conditions for making the 
change. Your committee has accepted this transitional rule. It agrees 
with the House that if there are any changes in methods of accounting 
which have already been specifically allowed, these should not be upset 
by this new provision. 

The House bill also provides another special transitional rule appli- 
cable to cases in which a change from the cash to the accrual method 
of accounting has been made in returns filed on behalf of decedents 
by executors or administrators of decedents’ estates on or after the 
date of enactment of the 1954 Code and prior to November 7, 1956, 
if the change was made because the decedent’s business involved the 
use of inventories. In such cases, the change of accounting method 
is to be recognized and a transitional adjustment in computing tax- 
able income is to be required. However, the tax attributable to this 
adjustment is to be limited (if the net amount of the adjustment 
would increase the decedent’s taxable income by more than $3,000 
to the tax which would have been payable on the cash method of 
accounting tor the vears for which the executor or administrator filed 
returns on behalf of the decedent. Moreover, a nr tax computa- 
tion is to be applied to such adjustments. The tax is computed in 
such a manner that the applicab le rates are those a licable to incomes 
of one-tenth of the income in the years in question. Your committee 
has retained this provision of the House bill but in accord with its 
gene ral prac tice has ad\ anced the November 7, 1956, dat »to Januar 
1, 1958. 


Testimony before your committee has suggested that the primary 
concern with the proposed revision of section 481 has been with its 
application to those cases where taxpayers have already changed thei 


method of accounting in some vear from 1954 up to 1958 ih som 
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cases taxpayers have made these changes without obtaining the con- 
sent of the Treasury Department. Moreover, they have made these 
changes on the assumption that no adjustment need be made to the 
extent it is attributable to periods prior to 1954. Since this provision 
makes a change in this respect and does require an adjustment with 
respect to the period prior to 1954 in the case of changes in methods 
of accounting made in 1954 and subsequent years, your committee 
believes that taxpayers who made changes on the assumption that 
no such adjustment would have to be made should now have an 
opportunity to review this decision in light of the changed require- 
ments provided by this bill. Therefore, your committee has added 

\ provision to the House bill providing that taxpayers who, of their 
own choice, changed from one method to another method of account- 
ing in computing ‘their income for any taxable year to which the 1954 
Code is applicable, if such year ended before the date of enactment of 
this provision, are to have an election to recompute their taxable 
income for this year (or these years) under their prior method of 
accounting. For purposes of this provision permitting taxpayers to 
revert to their former method of accounting, the statute of ma gehscan 
is opened, or is kept open, by your committee’s amendments for 1 yea 
after the election is made. The election may be made at any ae 
within 6 months after the date of enactment of this bill. The statute 
is opened, or is kept open, for this purpose both to permit assessment 
of any deficiency and to permit a refund or credit of any overpayment. 

A second transitional rule provided by your committee’s amend- 
ments would permit taxpayers who made changes in their method of 
accounting in 1957 or in a = year to which the 1954 Code is ap- 
plicable, to begin the 10-year spreadforward provided by both the 
House and your committee’s version of the bill, to begin in 1958 and 
extend forward for the 9 succeeding taxable years. This will be 
available not only to those who may have changed their method of 
accounting without the consent of the Treasury Department during 
this period, but also to those who have a request to change methods 
of accounting in one of these prior years now pending before the 
Treasury Department, and such request is allowed. This amendment 
will provide relief in that, although it requires the adjustment to be 
made with respect to changes made or to be made in these prior vears, 
it permits the tax consequences to be spread over the current and 
future years. Thus, these taxpayers will be given more time to adjust 
their financial affairs to take account of any additional tax liability 
involved in making the adjustment with respect to the pre-1954 Code 
years. 

(c) Revenue effect—This provision is expected to result in a sub- 
stantial saving in revenue over the long run. 
Section 31 Denial of exe mption to organi zations engaged an proh ibited 

fransactvuons 

Section 503 (c) (1) of the 1954 Code provides that an exempt organi- 
zation has engaged in a “prohibited transaction” when it ‘lends any 
part of ve income or corpus, without the receipt of adequate security 

cr the creator of such organization.”’ The effect of engaging 
in a eohiiiaa transaction is to take away the tax-exempt status of 
the organization in the vear following notification by the Secretary or 
his delegate. Although the prohibited transaction provisions were in 
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the 1939 Code, it was not until the adoption of the 1954 Code that 
these provisions were made applicable to pension trusts. 

The regulations under section 503 (c) of the 1954 Code define the 
term ‘‘adequate security’? as meaning something “in addition to” and 
“supporting” a promise to pay (regulations, sec. 1.503 (c)—-1 (b)). 
This prevents investment in debentures of an employer corporation 
by its employees’ pension or profit-sharing trust unless the bonds are 
secured by a mortgage or other collateral. 

(a) Purchases of debentures, etc., at fair market prices.—Heretofore 
a traditional type of investment for pension funds has been the pur- 
chase of unsecured bonds of the employer corporation. The House 
report suggested that generally in such cases it is not necessary to 
require collateral as long as the price paid is at least equal to that 
which an independent party would pay. itis bonds are acquired 
at the same or more favorable prices than is true in the case of trans- 
actions between independent parties, the House saw no reason to 
distinguish between the bonds of the employer and bonds of other 
persons. It was suggested that such a distinction was particularly 
inappropriate in view of the fact that under present law nothing 
prevents the investment of the pension trust funds in common stocks 
of the employer. In addition, it was reported that certain companies 
follow a practice of offering debentures to their pension funds at prices 
which are more favorable than the prices offered to the public. In 
such cases the House saw no reason to deny the pension trusts this 
especially favorable form of investment. Your committee is in full 
accord with the reasoning of the House report on this point. 

Accordingly, your committee concurs with the addition of a new 
subsection to section 503 providing that a pension trust can, where 
certain conditions are met, invest in the bonds (debentures, notes, 
certificates, or other evidences of indebtedness) of the employer 
corporation. 

Your committee does not, however, agree with one of the conditions 
which under the House bill must be met in order for the purchase of 
indebtedness of the employer corporation by its employee pension 
trust to be considered as not a prohibited transaction. The condition 
referred to is the requirement in the House bill of the so-called negative 
pledge clause. The House provision provided that obligations would 
qualify uw ider this provision (where they were acquired after November 
8, 1956) only if they were issued under an agreement which agg te 
that if the employer subsequently mortgages substantially all of its 
property, the obligations in question will be given a preference no —. 
favorable than that afforded other obligations. peed before 
your committee indicated that due to either traditional or re quired 
mortgaging arrangements, a significant portion of aksiainer would be 
unable to secure subordination of oxmating financing to comply with 
this qualification. In view of this, and the fact that the other three 
conditions required under the House bill guaranteed that the price at 
which the obligation is acquired will be no less favorable to the trust 
than to independent purchasers, your committee believed that this 
negative pledge clause represented an unnecessary complication. 
Therefore, it has eliminated this condition of the House bill. 

The remaining three conditions set forth in the House bill are 
retained by your committee’s action. First, one of the following 
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conditions must be met to show that the obligation was acquired in 
the equivalent of an arm’s length transaction: 

(1) The obligation must be acquired on the market at the price 
offered on a national securities exchange or on the over-the- 
counter market at terms not less favorable than the offering price 
for the obligation (as established by current bid and ask prices 
aire by those independent of the employer) ; 

) The obligation must be acquired from an underwriter at a 
ie not in excess of the public offermg price at which a sub- 
stantial portion - the issue Is acquired by persons independent 
of the employe rr 

(3) The oblig: idan must be acquired directly from the employer 
at a price not less favorable than the price paid currently for a 
substantial portion of the same issue by persons independent of 
the employer. 

Second, following the purchase of the obligations, the pension trust 
may not own more than 25 percent of any one issue and at least 50 
percent of the issue must be held by persons independent of the 
employer. 

Third, not more than 25 percent of the total assets of the pension 
fund may be invested in bonds or other obligations of the creator of 
the trust (and certain other specified persons). 

Under both the House bill and your committee’s action this provi- 
sion is effective for taxable years ending after March 15, 1956. 

(6) Rules with respect to employers prohibited f rom pledging certain 
assets.--Your committee has added a new provision to the section 
of the House bill relating to prohibited transactions, due in part to the 
fact that the House version applies mainly to corporations. This 
provision relates to situations where the employer is prohibited by 
Federal law or regulation from pledging as security for a loan certain 

classes of his assets which represent more than half of the value of all 
of his assets. In such cases where certain other conditions are also 
met, the ‘adequate security” test of present law is to be inapplicable. 
The effect of this, as in the case of the provision described above, is to 
provide that a loan from a pension trust qualifying under this pro- 
vision to its employer will not be classified as a prohibited transaction. 
As a result, such loans will not lead to the denial of income tax exemp- 
tion to the exempt pension trust in such cases. 

Except for minor technical changes, this provision is substantially 
the same as was provided in H. R. 9049, which was passed by the 
House last year and referred to your committee. Your committee 
delayed action on this bill, however, so that it would be possible to 
consider its relationship with the provision in this bill discussed above. 

This provision is concerned with a problem presently faced by unin- 
corporated stock brokerage firms. Asa result of the adequate security 
test in the prohibited transaction provision of existing law, these 
firms are finding it difficult to borrow funds from their employees’ 
pension, profit-sharing, and stock bonus trusts, even though this is 
advantageous to the employees’ trusts. The stock brokerage firms 
are having difficulty in meeting the “adequate security” test because 
section 8 (a) of the Security Exchange Act of 1934 and section 5 (a) 
of the Federal Reserve Board regulation T prohibit brokerage firms 
from pledging any of their registered securities (or the balances owed 
them by their customers) as collateral for employee trust loans or 
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for any other loans, except bank loans or loans from other brokers. 
[n many cases the assets of the brokerage firms consist almost entirely 
of assets falling within these categories which they cannot generally 
pledge. 

The making of these loans is of primary benefit to the employee 
trusts since the loans are made on very favorable terms. Usually, 
they provide not only for some minimum rate of interest but also 
contain a profit-sharing feature. As a result the employee trusts have 
been receiving a higher rate of return on these loans than they received 
on their investments generally. 

The present situation also discriminates against employee trusts of 
unincorporated brokerage firms. The prohibited transaction pro- 
visions do not prevent a brokerage firm operating as a corporation from 
issuing stock to its employee trust and as a result employee trusts 

reated by these corporate brokerage firms, nan ntly, are in a more 
advantageous position than the employee trusts of the unincorporated 
firms. 

The Internal Revenue Service (Rev. Proc. 56-33, October 15, 1956) 
has indicated that the ‘ ‘adequate security’? test can be met by ob- 
taining a surety bond to cover the loan. However, the cost of such a 
bond has proved to be substantial and as a result brokerage firms 
neeting the ‘adequate security” test in this manner must incur 
sizable additional costs or the employee trusts will receive a much 
lower rate of return with respect to these investments. 

For the reasons indicated above, your committee has added a new 
subsection to the House bill permitting loans to be made by employee 
pension trusts to the emplover firms without having the loans classified 

prohibited transactions on the grounds that they do not meet the 
adequate security test if the loan bears a reasonable rate of interest 
and the three conditions set forth below are met 

First, in order to qualify, under this exception the employer must be 
prohibited by law of the United States or by Federal regulation from 
directly or indirectly pledging as security for a loan from one of these 
employee trusts, classes of its assets which represent more than half 
the value of all of its assets. 

Second, the making or renewal of the loan must be approved 
writing by a trustee of the employee trust who is independent of the 
employer (or a majority of such trustees if there is more than one) 
as being a loan which is consistent with the exempt purposes of the 
trust. Also, no other such independent trustee (or a majority of 
such trustees where there is more than one) may previously have 
refused to approve the making or renewal of the loan. 

Third, the amount loaned by the employee trust to the employer 
without the receipt of adequate security must not represent more than 
25 percent of the value of all of the assets of the trust. 

This provision is to apply with respect to taxable years ending after 
the dado of enactment of this bill but only with respect to periods 
after that date. As a result, the fact that a loan qualified after the 
date of enactment of this bill would not qualify such a loan with 
respect to any earlier period. 

(c) Announcements of Internal Revenue Service prior lo enactment of 
bull.—Both the House bill and your committee’s action provide that 
the changes made in section 31 (a) of this bill with respect to the pro- 
hibited transaction provision insofar as they relate to the adequate 
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security test are not to be construed as making any transaction a 
prohibited transaction which, as a result of announcements made by 
the Internal Revenue Service with respect to this provision before the 
enactment of this bill, would not constitute a prohibited transaction. 

In an announcement made June 6, 1957, the Treasury Department 
stated that the definition of “adequate security” under section 503 
(c) (1) in the proposed regulations would not be applied until June 30, 
1958, for debentures purchased prior to November 9, 1956, unless 
le eisls ation passed by Congress provides otherwise. On May 22, 1958, 
y Treasury announced that it was further postponing the application 
of this definition until March 15, 1959, or until the 90th day after 

nactment of legislation relating to the adequate security test, which- 
ever is earl i 
Section 82—Certain leases by medical research organizations 

Present law (sec. 514) provides that in the case of educational, 
charitable, and certain other tax-exempt organizations, the proceeds 
from certain so-called business leases are to be subject to tax although 
the receipt of rent, usually, is not taxed to these organizations. The 
exception to the general rule as to rental income received by one of 
these exempt organizations applies where there is indebtedness out- 
standing with respect to the leased property, or, in other words, where 
the tax-exempt organization is in effect purchasing the property with 
the rental income. In such cases, Congress has generally taxed the 
receipt of rental income because of the belief that in such cases the 
exempt organizations were in effect using their tax exemption to ac- 
quire the property. It has been recognized, however, that where the 
leased prope rty although subject to indebtedness) is used for a pur- 
pose which is related to the functions of the tax-exempt organization, 
the motive of obtaining special tax exemption is not likely to be 
present. As a result, Congress has provided that these business leases 
are to be taxable only where the operations of the lessee are unrelated 
to those of the exempt organization. 

The attention of your committee has been ealled to situations 
where the Internal Revenue Service has defined “related”? leases for 
purposes of this provision in what vour committee believes is too nar- 
row a manner. The specific problem presented to your committee 
was that of a medical research foundation which leases a substantial 
portion of the building which it owns, and in which it is located, to a 
clinic of doctors. In this case it is understood that the elinic’s patients 
are vital to the foundation’s research work in that they provide case 
histories and opportunities for testing and checking theories devel- 
oped by the foundation. In fact, it is understood that many of the 
foundation’s research projects could not be carried on without a 
readily available group of patients, and that several of these projects 
were first Initiated as a result of the observation of the conditions of 
clinie patients. In addition, the clinic doctors provide a readily 
available reservoir of experience and information for use in the founda- 
tion’s research and the clinice’s doctors customarily donate their serv- 
ices In carrying out many of the foundation’s research projects. 

In view of your committee’s comment in its report on this provision 
in the Revenue Act of 1950, when this provision was first adopted, 
vour committee believes that the term “related,” for purposes of this 
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business lease provision, should include the type of case referred to 
above. In that report your committee said: 


“Related” is defined in a similar fashion as in the case of 
a related trade or business and is, for example, intended to 
exclude from the application of this tax leases by tax-exempt 
hospitals of part of the hospitals to doctors’ associations to 
use as clinics. It is believed that leases of this type are en- 
tered into primarily to further the purpose of the exempt or- 
ganization rather than to make special benefits from tax 
exemptions. 


Your committee believes that the case cited above is related in a 
similar manner to the example given of the hospitals and the doctors’ 
clinics. Moreover, it be ie ‘ves that, usually, leases entered into by 
medical foundations with doctors’ clinics are primarily to further the 
stated purpose of the exempt organization rather than to gain special 
benefits from tax exemption. 

As a result, your committee has added a sentence to the special 
rules applicable in defining a business lease. This sentence provides 
that a lease to a medical clinic by a medical research foundation of 
premises adjoining those occupied by the scientific foundation, are to 
be considered as “related” if the clinic is used by the foundation for 
research purposes by those making use of the clinic’s case histories 
and by using the donated services of the clinic doctors. 

This change is made without any inferences intended as to the tax 
treatment accorded such leases prior to the effective date of this 
provision. 

This provision is made applicable to taxable years beginning after 
December 31, 1957. 

Section 33—Corporation improperly accumulating surplus 

This section is a provision of the House bill relating to the tax on 
corporations improperly accumulating surplus. Your committee has 
accepted the provision without change. 

Subsection (a) eliminates the possibility of any carryover of chari- 
table contributions above the 5-percent limit for purposes of the tax 
on improperly accumulated surplus. Corporations, generally, are 
allowed a deduction each year for charitable contributions, limited to 
5 percent of taxable income. A carryover to the 2 succeeding taxable 
years of any excess is permitted, but again, subject in the succeeding 
years to the 5-percent limitation. However, in the case of corpora- 
tions improperly accumulating earnings, in determining accumulated 
taxable income for purposes of the additional penalty tax, the allow- 
able deduction for charitable contributions is not limited to 5 percent. 

The bill makes it clear that in determining the accumulated earn- 
ings, these corporations may not deduct any carryover of charitable 
contributions made in preceding years in excess of 5 percent of the 
preceding year’s income. 

Subsection (b) eliminates the possibility of an excessive deduction, 
with respect to capital gains and taxes on capital gains in computing 
the tax on improperly accumulated surplus. 

In measuring the accumulated taxable income of corporations im- 
properly accumulating earnings, a deduction is allowed for the excess 
of net long-term capital gain for the taxable year over the net short- 
term capital loss for such year. This is to avoid imposing an addi- 
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tional tax on the capital gain. In order to make the adjustment 
accurate, however, it is necessary to offset against this deduction the 
amount of tax attributable to the capital gain. This is necessary 
because in determining accumulated taxable income a deduction is 
permitte d for all taxes paid. 

The bill makes it clear that in computing the tax attributable to 
the capital gain the tax effect of any capital loss carryover from a 
prior year is not to be excluded from consideration. 

This section will apply to taxable years beginning after December 
31, 1953, and ending after August 16, 1954. 

Section 34 -Undistributed personal holding company income 

Corporations generally may not deduct charitable contributions in 
excess of 5 percent of taxable income. In determining undistributed 
personal holding company income for purposes of the tax on personal 
holding companies, however, the 20- and 30-percent limitations appli- 
cable to individuals are substituted. The House bill makes it clear 
that because of the liberal charitable contribution rule permitted in 
determining undistributed personal holding company income for 
purposes of the personal holding company tax the carryover of chari- 
table contributions from a preceding year is not available. This 
provision is made effective as of the general effective date of the 
income taxes under 1954 Code. Your committee has accepted this 
provision without change. 

Subsection (b) of this provision relates to net operating losses and 
the determination of undistributed personal holding company income. 
In computing undistributed personal holding company income, the 
code (sec. 545 (b) (4)) provides for the allowance of a deduction for 
the net operating = for the preceding taxable year. Also, under the 
code (sec. 545 (b) (3)), in computing undistributed personal holding 
company income sa Lin special deductions, such as the intercorporate 
dividends received deduc scam generally allowed corporations, are not 
permitted. Subsection (b) of the provision makes it clear that in 
computing net oper sine a from a preceding year for purposes of 
undistributed personal holding company income, adjustment is also 
to be made to exclude the special deductions generally allowed cor- 
porations (secs. 241-247). 

The House bill would make this change applicable to net operating 
loss deductions for years beginning after December 31, 1956. Your 
committee has accepted this provision except that it has advanced 
this date to December 31, 1957. 

Section 85—Fore Lgn Pe rsonal holding compan ies 

Subsection (a) of this provision makes it clear that because of the 
liberal charitable contributions rule permitted in determining undis- 
tributed foreign personal holding company income (the 20- or 30- 
percent charitable contributions rule applicable to individuals) foreign 
personal holding companies are not also to be entitled to a carryover 
of charitable contributions from the preceding year. This provision 
is applicable to taxable years beginning after December 31, 1953, and 
ending after August 16, 1954. Your committee has accepted this 
House provision without change. 

Subsection (b) of this provision (under sec. 556 (b) (3)) disallows 
a deduction by a foreign personal holding company for partially tax- 
exempt interest, since (under sec. 551 (c)) a United States shareholder 
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is allowed a credit against tax for his share of partially tax-exempt 
interest. If the corporation were also allowed a deduction there 
would be a duplication of benefits. The House bill would make 
this change effective for taxable vears ending after October 31, 1956. 
Your comunittee has accepted the House provision but advanced the 
effective date to taxable vears ending after December 31, 1957. 

In computing undistributed foreign personal holding company 
income, present law (sec. 556 (b) (4)) provides for the allowance of 
a deduction for the net operating loss for the preceding taxable year. 
Also, in computing undistributed foreign personal holding company 
income, present law (sec. 556 (b) (3)) provides that certain special 
deductions, such as the intercorporate dividends received deduction, 
generally allowed corporations (under secs. 241 to 247) are not to be 
permitted. Subsection (c) of this provision makes it clear that in 
computing the net operating loss for a preceding year, adjustment is 
also to be made to exclude these special deductions (provided by 
secs. 241 to 247, inclusive). The House provision would make this 
provision applicable to net operating loss deductions for taxable years 
ending after October 31, 1956. Your committee has accepted this 
provision but advanced the effective date to taxable vears ending 
after December 31, 1957. 

Section 36 Bond. etc.. losse e of banks 

Prese nt law (sec. 582) provides th: at in the case of a bank, if the 
losses from sales or exchanges of bonds, debentures, notes or certifi- 
cates, etc., with interest coupons or in registered form, exceed the 
gains of the taxable vear from such sales or exchanges, ordinary 
loss treatment rather than capital loss treatment is to be permitted. 
The House bill amends present law (sec. 582 (c)) to delete the reference 
to ‘‘with interest coupons or in registered form.” This restores the 
treatment under the 1939 Code so banks may not be denied ordinary 
loss treatment with respect to retirements on mortgages and other 
evidences of indebtedness issued by corporations or governmental 
units without interest coupons and not in registered form. This section 
is effective for taxable years beginning after December 31, 1953, and 
ending after August 16, 1954, the general effective date of the income 
taxes under the 1954 Code. Your committee has accepted this 
provision without change. 

Section 37—--De pletion allowance in the case of estate S 

This provision, which your committee has accepted without change 
corrects the misspelling of the word ‘‘devisees” in section 611 (b) (4) 
of the code relating to depletion allowances in the case of estates. 
This provision is effective for taxable years beginning after December 
31, 1953, and ending after August 16, 1954, the general effective date 
of the income taxes under the 1954 Code. 


Section 38—Rate of percentage depletion for certain gold mined in the 
United States 

At the present time the rate of percentage depletion for gold is 
15 percent. This section of the bill, which has been added by your 
committee, increases the rate of percentage depletion for gold to 23 
percent if it is extracted from deposits in the United States. However, 
this higher rate of percentage depletion is limited to those cases in 
which gold ore is the principal product of the taxpayer. This latter 
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limitation is designed to prevent the benefit of this increase in per- 
centage depletion for gold from going to those whose principal business 
is the extraction of some other mineral and who extract gold only as a 
byproduct. 

Your committee believes that increasing the percentage depletion 
rate for gold, subject to the limitations described above, is desirable to 
place cold production on an equal basis with the large number of other 
minerals where the rate of percentage depletion is 23 percent. Cur- 
rently receiving percentage depletion at a 23-percent rate when 
extracted from deposits in the United States are such metals as lead, 
zinc, tungsten, antimony, platinum, and many others. 

Your committee believes that this higher rate of percentage deple- 
tion for gold is also desirable as an incentive to keep alive the mining 
in the United States of a metal of such importance as gold. Testi- 
mony before your committee has indicated, moreover that the gold- 
mining industry today is operating under espec ially unfavorable con- 
ditions. The price of gold was fixed at $35 an ounce in 1934. Asa 
result, most of the gold mines in the country have been closed. An 
incentive, therefore, is needed not only to encourage the mining of 
known deposits but also to stimulate exploration for new de posits 
as well. 

Your committee limited the benefit of the higher percentage deple- 
tion rate for gold to those cases where gold is the principal product of 
the taxpayer because it was felt that where gold is a byproduct, a tax 
incentive would not result in increased production. Thus, to allow 
the increased percentage depletion for gold in such cases would 
constitute a windfall gain. 

This increase in the percentage depletion rate for gold is made 
effective with respect to taxable years beginning after December 31, 
1957. 

This provision is not expected to have any significant result on 
revenues in the near future. 


Section 89—Percentage depletion rates for certain taxable years ending in 
1954 

The 1954 Code percentage-depletion rates were made effective 
January 1, 1954, for calendar year taxpayers. In the case of fiscal 
year taxpayers, however, the 1954 Code percentage-depletion rates 
were made available only in case of fiscal years beginning after 
December 31, 1953, and ending after August 16, 1954. 

a House bill amends the code (sec. 613) to allow a taxpayer on 
a fiscal year basis to elect to apply the percentage-depletion rates 
specified in the 1954 Code to that portion of a fiscal year 1953-54 
after December 31, 1953. It also makes this treatment available in 
the case of short years beginning in 1954 and ending on or before 
August 16, 1954. Your committee has accepted the House provision 
with only a minor technical change. 

The House provision, to which your committee has agreed, is 
desirable because it will equate the tax treatment of fiscal year and 
calendar year taxpayers with respect to this transition period. More- 
over, it is consistent with the policy previously adopted by Congress 
in connection with the percentage-depletion rates established by the 
Revenue Act of 1951. 
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The provision will provide for the application of the 1939 Code 
percentage-depletion rates for the part of the fiscal year (computed 
on a daily basis) which falls in the calendar year 1953 and the 1954 
Code rates for that part which falls in the calendar year 1954. 

The section opens, or keeps open the statute of limitations for pur- 
poses of this amendment for 6 months after the enactment of the bill 
(but not if there has been a compromise, and under your committee’s 
action, not if there has been a closing agreement). No interest is 
to be paid on overpayments resulting from this provision. 

This provision is expected to result in a onetime revenue loss of 
mammuania ly $1.5 million. 


Section 40 De finition of prope rty for purposes of the de pletion allowance 


The 1954 Code (sec. 614) defines property for purposes of computing 
the percentage and cost depletion allowances in the case of mineral 
resources. This section permits a taxpayer owning inte “ye in mineral 
resources to make one aggregation of part or all of his operating 
mineral interests within an operating unit, and permits him to treat 
this aggregation as one property. It also allows the taxpayer owning 
armor iting mineral interests in a single tract, or in contiguous 
tracts, in hardship cases to treat these nonoperating interests as one 
property. These combined interests are considered as one property 
for purposes of computing depletion, gain or loss on sale, ete. 

The House report indicates that a rule provided by the 1954 Code 
was intended to liberalize the provisions of the 1939 Code with respect 
to the definition of property. Some taxpayers have contended, 
however, that the 1954 Code section has deprived them of rights 
they previously had under the 1939 law, regulations, court decisions, 
or practices. Since, under the 1954 Code, there was no intention to 
remove any rights which taxpayers had, the House bill restored 
such rights as taxpayers had under the 1939 Code. The House 
bill accomplished this by adding a new subsection to the section 
dealing with the definition of property to the effect that a taxpayer 
could elect to treat any property as if the present 1954 Code definition 
had not been enacted, and as if the 1939 Code rules still applied. 
Thus, with respect to 1954 and subsequent years, a taxpayer was 
given two choices: he could apply the 1954 ¢ ‘ode rules in determining 
what constituted a property within an operating unit, or he could 
apply the 1939 Code rules. 

Your committee is in agreement with the House that the action 
taken by Congress in 1954 was intended to liberalize, rather than 
restrict, the 1939 Code rules with respect to the definition of property. 
However, insofar as operating mineral interests are concerned the rules 
as to what constituted a property under the 1939 Code regulations, 
court decisions, and practice were not well established. Thus, your 
committee concluded that to give taxpayers the right to apply the 1939 
Code rules in effect would simply assure extensive litigation. More- 
over, it is not at all clear that this would have established any 
consistent set of rules for determining what constitutes the property. 
Therefore, your committee has substituted specific rules to be followed 
in determining what constitutes a property for 1958 and all subsequent 
years. These rules for 1958 and subsequent years will be a substitute 
not only for the 1939 Code rules, which the House bill would have 
made available for such years, but also for the 1954 Code rules which 
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are available under present law. In addition, for the period from 
1954 up to 1958, taxpayers will have their choice as to whether they 
follow the rules set forth in the 1954 Code or the new 1958 rules. 

The new rules referred to above are made available by your com- 
mittee’s action only in the case of mineral interests extracted through 
a mine (including sulfur extracted by the Frasch process) and do not 
include oil and gas extracted through a well. In the case of oil and 
gas, the rules followed under the 1939 Code were more explicit, and 
there therefore does not seem to be the need for immediate action in 
redefining the property for purposes of oil and gas depletion. As a 
result in the case of oil and gas your committee has accepted the House 
provision permitting taxpayers for 1954 and subsequent years to choose 
between the 1954 Code rules and the 1939 Code rules. 

In the case of nonoperating mineral interests (including oil and gas 
as well as other minerals) your committee has also provided a specific 
rule. This rule, which is an exclusive rule, applies for 1958 and subse- 
quent years or at the taxpayer’s election for 1954 and subsequent years. 
In large part, however, this is the existing 1954 Code rule with certain 
amendments referred to in (e) below. 

(a) 1958 aggregation rule for separate m ineral interests.—Your com- 
mittee’s amendments permit a taxpayer (in the case of mineral 
interests other than oil and gas wells) to aggregate all of the interests 
in a mine, or all of the interests in two or more mines within an operat- 
ing unit for purposes of determining what constitutes a property. 
Those interests which are not aggregated in a mine, or in an aggrega- 
tion consisting of two or more mines, remain as separate interests and 
each constitutes a property. In making these aggregations, interests 
can be aggregated whether or not they are in the same or contiguous 
tracts, and the taxpayer can make more than one aggregation in an 
operating unit. However, any aggregation must include all of the 
interests in a mine, including interests which subsequently ane 
part of that mine. In defining what constitutes an operating unit, 

a mine, your committee intends that the taxpayer’s dete ceekaaniaet. 4 is 
to be accepted unless there is a clear and convincing basis for a change. 

(b) 1958 rules permit breakup of single interest—The 1958 rules per- 
mit a taxpayer to break up a single interest, or tract containing 1 
deposit into 2 or more properties so long as there is a mine on each 
segment. The separate property on which the new mine is lo- 
cated can then be aggregated with other properties according to the 
rules set forth above. However, where 1 of these interests is broken 
between 2 or more mines, the special application of exploration ex- 
penses referred to below is not to be made in limiting allowable deple- 
tion. 

Once an aggregation has been made of 2 or more interests, a portion 
of 1 of the aggregated interests cannot be broken off and treated as 
a separate property without the consent of the Secretary or his dele- 
gate. Ordinarily separations will be permitted in cases such as the 
following: Assume that a mine has been developed toward one end 
of a property and that the taxpayer aggregates it with another tract 
which he also owns. Subsequently he develops another mine toward 
the other end of the first tract, and desires to treat that mine as 
a separate property. It is contemplated that permission will be 
eranted to break off and treat the new mine as a separate property in 
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such cases unless under the particular circumstances tax avoidance is 
the principal purpose a the se paration. 

c) Election as to @ pp lication of If 958 rule.-—As has already been in- 
dicated under your committee’s action, taxpayers having mineral 
interests, other than oil or gas wells, are required to make an election 
under these new ay s for 1958 and subsequent years. They also are 


permitted to apply se same rules back to the general effective date 
ol f the 1 954 ( ‘ode 3 these taxable years beemnine after December OL: 
19538, and ending after August 16, 1954. Alternatively, however, for 


the period from 1954 to 1958 taxpayers are permitted to follow the 
} 


definition of property now in the 1954 Code. 


In the case of the new aggregation rules, taxpayers who elect the 
new treatment only for 1958 and subsequent years must nAaKS an 
election as to how they will aggregate their property for their first 


taxable vear begining after December 31, 1957, or for the first vear 
in whic h the \ incur expenditures for the development or operation of 
an interest after its acquisition, whichever is later. If the taxpayer 
elects to apply this new rule for 1954 and subsequen { vears the agere- 
vation under the new rule must be applied for the first ~_ a 
begins after December 31, 1953, and ends after August 16, 1954, 
the first year in which the taxpayer makes development or reais 
expenditures with respect to an interest, whichever is later. 

The election to break up a single interest or tract having | deposit 
into 2 or more properties must be made according to the same rules 
as those set forth above except that instead of : ipplying when the first 
expenditures are incurred for development or operation of the first 
mine the second alternative as to the election must be made when 
developmental or operational expenditures are first made for 2 or 
more mines. 

The election as to an ageregation of interests or the break up of a 
single interest, although made with respect to 1954 and subsequent 
years or with 1 respect to 1958 and subsequent years, in no case needs 
to be made before the first of the month which begins more than 90 
days after final regulations are issued on the definition of property. 
The election as between the 1954 Code rule and the 1958 rule for the 
period from 1954 to 1958 can be made separately by operating units. 
That is, a taxpayer may elect the 1958 rule with respect to one operat- 
ing unit and for this pe riod the 1954 Code rule with respect toa mother 
operating unit, but he cannot elect one of these rules w ith respect to one 
part of an operating unit and the other rule with respect to the re- 
mainder of the operating unit Your committee’s action opens or 
kee ‘ps open, the statute of limitations with respect to assessments of 
deficiencies or Saainanaein which may arise as a result of these 
elections as to the definition of property for the period from 1954 to 
1958. 

d) Exploration expenditures made prior fo an aggregation of in- 
terests—A special problem is presented by exploration expe nditures 
which are incurred prior to the aggregation of 2 or more interests 
where there already is a mine in operation on 1 of the tracts. Without 
any special rule the exploration expenditures made before the aggre- 
gation, on the interest where there is no mine although themselves 
deductible would not decrease the income from the property on which 
the mine is located. Thus they could not result in any decrease in 
the maximum percentage depletion allowable with respect to that 
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prop rcuy. On the other hand, mee a reduction would hav » occurred 
had the two interests been aggregated during the entire pertod in 


question. As a result, your committee has provided that where 
exploration expenditures are made prior to the aggregation of two 
or more interests they are to be taken into account in future years 
after the aggregation has been made. This will be true, however, 


only from January 1, 1958 on, unless the taxpayer elected to apply 
the new rule back through 1954. 


These expenditures are taken into ac count for the future years by 
first recomputing the tax for the prior vears, assuming that the in- 
terests subsequently aggregated were at that time aggregated. If 


after this recomputation is made it is found that there is an increase 
In tax lability, this excess is taken into account for years beginning 
with the time the aggregation is made. This increase then is spread 
forward evenly over the same number of vears in which it would 
have been incurred had the interests been ue’ eregated in the past. 
Provision is also made where a taxpayer dies or ceases to exist to 
take into account im this last vear any of the increase not previously 
accounted for, 

¢) Nonoperating mineral interests —In the case of nonoperating 
mineral imterests youl committee's amendment provides that 1 
aggregation may be made of 2 or more separate interests, or tracts, 

long as these tracts are adjacent and a principal purpose of the 
aggregation is not tax avoidance. Thus, your committee’s amend- 
ment has substituted a tax avoidance rule for the “hardship” test of 
existing law and also permits tracts to be aggregated where they are 
“adjacent” rather than “contiguous.”” By “adjacent” it is not meant 
that the tracts ay be separated only bya body of water, a highway, 
ete. Instead, it is meant that the tracts must be in reasonab ly close 
proximity to each other, 


Section i] [nvestment COMPANIES furnishing capital fo de velopment 
¢ jp ration 

This seetion makes two techn ical COTT Ce {ions in the section of the 
code (see. 851. which is coneerned with the qualifications which 

7 be met 1 vestment com panies fur ishing capital Lo develop- 
J corporations Mm order to obtain regulated investment company 
11% OY) 

Under the 19389 Code a certification was required by the Securities 
and Exchenge Commission “not more than 60 days’? which in the 
1954 Code was inadveriently changed to ‘not less than 60 days.” 
The House provision, which your committee has accepted without 


change. restores the effect of the 1939 Code lancuage. 
The House provision, which your committee accepted, also corrects 
a typographical error by changing the word “issues” to “‘issuer.”’ 
This provision is effective for taxable vears beginning after Decem- 
ber 31, 1953, and ending after August 16, 1954, the general effective 
date of the Income taxes under the 1954 Code. 


whose assets consist mainly of State and local obligations 


Section LD Treatment of divide nds of requlated rnvestment COM pan S 


Mutual funds represent an opportunity for those whose investment 
funds are relatively limited to diversify their investments and obtain 
expert investment counsel in much the same manner as larger investors 
are able to do directly. So that persons who make their investments 
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through these mutual funds will not be burdened with heavier taxation 
than those investing directly, Congress in the past has provided that 
the mutual funds which qualify as “regulated investment companies” 
need not pay the corporate income tax on the income they receive if 
it in turn is distributed to their stockholders (where 90 percent or 
more of their income is distributed in this manner) 

To a limited degree present law provides that income received from 
a regulated investment company is in the hands of the stockholder 
to retain the same character it had in the hands of the regulated 
or company, or the same character it would have had in the 
hands of a person investing his own funds directly in an operating 
company. This ‘ ‘pass-through”’ of the character of income, or conduit 
principle, has already been accorded to regulated investment com- 
pany income in the case of capital gains. Also, where interest income 
represents more than 25 percent of the income of a regulated invest- 
ment company, a distinction is made between dividend income and 
interest (or other) income. Also, in the case of a regulated investment 
company more than half of whose stock or securities represent invest- 
ments in foreign corporations, the foreign tax credit is passed through 
to the shareholders. The conduit principle is not presently applied, 
however, in the case of tax-exempt interest derived from State and 
local government bonds. 

Your committee believes that it is desirable to permit investors to 
pool their funds to invest in State and local government bonds in the 
same manner as other forms of investment. Under present law, 
since the conduit principle is not applied in this case, tax-exempt 
bonds, however, represent a relatively unattractive investment for 
regulated investment companies. At present, although this interest 
from State and local government bonds is not taxable to the regulated 
investment company, it loses its tax-free character when it is passed 
through to the shareholder. As a result, individuals cannot today 
invest part of their funds through a regulated investment company 
in State and local government bonds and receive the same tax treat- 
ment as investors who purchase the bonds directly. 

Application of the conduit principle in the case of interest income 
from State and local government bonds is desirable, not only to give 
assurance of equal treatment of small and large investors but also as a 
means of aiding State and local government financing. This was in 
fact the reason given by the President in his Economic Report for 1957 
in favoring the application of conduit principle for regulated invest- 
ment companies that hold their assets in State and local government 
securities. The statement made by the President in his Economic 
Report is as follows: 


The expenditures of State and local governments are now 
about half those of the Federal Government, and the recent 
rate of increase has been considerably higher. The principal 
objects of this increased spending are schools, highways, and 
the variety of community facilities required by population 
increase and the rapid growth of suburban areas. In view 
of the exceptionall) high demands for the labor, materials, 
and equipment needed to carry out these projects, it 1s in- 
evitable that not all of them can go forward as rapidly, or 
on as large a scale, as may be desired. Financial consider- 
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ations also may require some rescheduling of proposed proj- 
ects, since State and local governments with large borrowing 
requirements have already encountered heavy competing 
demands in the capital markets. Some improvement in the 
ability of these governmental units to finance their projects 
would result from an amendment of the Internal Revenue 
Code to extend the ‘‘conduit principle” to regulated invest- 
ment companies that hold their assets in State and local 
securities. The amendment, which would involve no loss 
of revenue, would permit regulated investment companies 
of this type to pass through to their stockholders the tax- 
exempt status of the income received on State and local secu- 
rities. The Congress is requested to enact legislation to 
accomplish this result. 
Your committee has, therefore, amended the regulated investment 
company provisions of present law to provide that where certain 
conditions are met, State and local government bond interest is to 


retain its tax-exempt character when passed through to the stock- 
— rs of the regulated investment company. ‘This treatment is to 
be avs ailable, however, only where 90 percent of the value of the 


assets of the regulated investment company represents cash and cash 
items and obligations of State and local governmental units (that is, 
obligations the interest on which is excludable from gross income 
under sec. 103 (a) (1)). Also, to qualify for this “pass-through” of 
the tax-exempt character of State and local government bond interest, 
this interest income must represent more than 95 percent ofthe 
company’s gross income Se age: capital gains and treating this 
interest as if it were includible in gross income). ‘Thus, a regulated 
investment company, in order to ‘a iss through to its stockholders the 
tax-exempt character of State and local government bond interest, 
must have virtually all of its funds invested in such obligations. In 
other respects, the requirements that must be met by one of these 
special regulated investment companies are essentially the same as 
are required of regulated investment companies generally. In this 
case, also, 90 percent of the investment company income must be 
distributed for the special treatment to be available (for this purpose, 
treating the tax-exempt interest as if it were included in gross income) 
and the shareholders must be informed in writing not later than 30 
days after the close of their taxable year the amount of any tax-exempt 
interest they are deemed to have received. 

This provision is to be effective with respect to taxable years 
beginning after the date of enactment of this bill. 


Section 48—Transactions in regulated investment company shares 
around time of distributing capital gain dividends or tax-exe mopt 

di de nds 
Under present law a regulated investment company is not taxed on 
net long-term capital gains which it distributes. Instead, such a 
dividend is taxed as a long-term capital gain to the stockholder. 
Moreover, a regulated investment company which does not choose to 
distribute capital gains, nevertheless, may pay the tax and pass this 
on as a credit to its shareholders. In such cases, the shareholder is 
deemed to have received the capital-gain income (including the tax 
paid by the company) but in computing his tax is given a credit for 
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the tax paid by the regulated investment company. In both of 
these cases the gain taxed to the shareholder is considered to be a 
long-term capital gain, whether or not the regulated investment 
company stock has been held for 6 months. 

It has been reported that on occasion dealers in securities have pur- 
chased regulated investment company stock just before a capital-gain 
dividend became payable, and then, immediately after the receipt of 
the dividend, sold the stock. In such cases the selling price of the 
stock is usually less than the purchase price by approximately the 
amount of the capital-gain dividend. If the dealer held such stock in 
an inventory account, his loss on the sale of the stock would be 
treated as an ordinary Joss deductible against ordinary income. Tax- 
payers other than dealers (or dealers as purchasers for their own 
investment accounts) also can take advantage of this device. In 
these cases the capital-gain dividend is a long-term capital gain and 
the loss from the sale of the stock is a short-term capite al loss whic h can 
be offset against short-term capital gains on which the taxpayer would 
otherwise be taxed as ordinary income. 

The problem presented here is similar to that presented im the 
case of ordinary dividends where the recipient is a corporation eligible 
for the intercorporate dividends received deduction. \s in the case 
of that problem (dealt with in sec. 20), the House concluded that 
taxpayers should not obtam such tax advantages merely by juggling 
income among different types of income tax categories. Your com- 
mittee concurs in this conclusion. 

The House bill dealt with this problem by providing (in sec. 852 


(b)) that where a taxpaver has held a share of regulated investment 
company stock for no more than 30 days and either receives or is 
deemed to receive a long-term capital gain dividend in that period, 
any loss on the sale of the stock is to be treated as a long-term capital 
loss to the extent of the long-term capital cain dividend received 
deemed to have been received. 

Your committee has accepted the House DrOVISION, but expanded 
it to deal with a similar problem it believes woul | otherwise arise in 
connection with section 42 of the bill, which, in certain cases, permits 


tax-exempt State or municipal bond interest received by a regul: ited 
investment company to be passed through to its stoe khol . ‘rs and still 
retain its tax-exempt character. If no amendment were made, it 


would be possible to buy regulated investment company stock of a 
company specializing in tax-exempt bond investments shortly before 
a tax- exempt interest divide nd became pavabl by the regulated invest- 


ment company. Then, after receipt of the interest dividend, which 
the Sstoc kh older would not reed LO i clude it) his tn Kable income, he 
could immediately sell the stock, and could normally expect to incur 

loss about aed to the exempt interest dividend. Although the 


income was not taxable, the loss for a dealer would be an ordinary 
fully deductible, or for other Laxpavers W ould be a short-tern 


loss and 
capital loss which would be offset against either short-term or long-term 
] 


capital gain. 
To prevent the pass-through of tax-exempt interest from being 
used as a tax-avoidance device of the type referred to above, your 


committee expanded this provision of the House bill so that, where 
regulated investment company stock is held for not over 30 davs and 
in that period an exempt interest dividend becomes pavable, then 
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any loss on the sale of the stock is not to be recognized to the extent 
of the exempt interest dividend. 

The House bill would make this section applicable to taxable years 
ending after November 7, 1956, but only with respect to stock acquired 
after that date. Under your committee’s action, this provision is 
made applicable to taxable years ending after December 31, 1957, 
with respect to stock acquired after that “date. 

This provision is expected to result in an increase in revenue over 
the long run but is of such a nature that estimates of the current 
revenue gain cannot be made. 

Section 44 Special method of taxation for real estate investment trusts 

Under present law individuals desiring to invest in stocks and 
bonds can secure the benefits of stock diversification, even though 
their funds are small, by buying shares of stock in investment com- 
panies which in turn invest in stocks and securities of operating 
companies. ‘These companies which invest in stock and securities 

known as regulated investment companies if they meet certain 
requirements as to asset diversification, capital structure and opera- 
tions. Such companies if they distribute at least 90 percent of their 
ordinary income are taxed only on their undistributed income. 
Dividends paid by them gene rally are taxed in the usual manner to 
shareholders, except that dividends arising from capital gains realized 
by the company rece ive ca al gains treatment in the hands of the 
recipient and dividends, which to an important degree are attributable 
to interest or other nondividend income, are, to the extent of that 
portion, not eligible for the dividends received credit, exclusion, or 
deduction. 

The omission of the corporate income tax in the case of distributed 
earnings, Which present law provides for regulated investment com- 
panies, secures for investors in these companies essentially the same 
tax treatment as they would have received if they had eee 
direetly in the operating companies. Your committee has added 
provision which extends this same type of tax treatment to real ‘alah 
trusts spec li alizing x in inve stme nts in real estate e quitic s and mortgages 
as distinct from the stock and security holdings of the regulated 
investment companies. Thus, this secures for the trust beneficiaries 
the same type of tax treatment they would receive if they held the 
real estate equities and mortgages directly and, therefore, equates 
their treatment with that accorded investors in ordinary regulated 
investment companies. 

Your committee believes that the equality of tax treatment between 
the beneficiaries of real estate trusts and the shareholders of regulated 
investment companies is desirable since in both cases the methods of 
investment constitute pooling arrangements whereby small investors 
can secure advantages normally available only to those with larger 
resources. ‘These advantages include the epreading of the risk of loss 
by the greater diversification of investment which can be secured 
through the pooling arrangements; the opportunity to secure the 
benefits of expert investment counsel; and the means of collectively 
financing projects which the investors could not undertake singly. 

[In addition to providing equality of tax treatment between the trust 
beneficiaries and the investment company shareholders, your com- 
mittee believes it is also desirable to remove taxation, to the extent 
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possible, as a factor in determining the relative size of investments in 
stocks and securities on one hand, and real estate equities and mort- 
gages onthe other. This is particularly important because it will in- 
crease the private capital and anon money available for individual 
homes, apartment houses, office buildings, factories, and hotels. At 
the present time the financing of these real estate equities and mort- 
gages is dependent largely on Government-guaranteed money, and 
investments by special groups, such as insurance companies and 
pension trusts. 

It has sometimes been argued that real estate investment trusts 
differ from regulated investment comps unies In that the income of the 
latter already has been subjected to income tax while the income of 
the former has not. This refers to the fact that the dividend income 
of the caaeiatel investment company already has been taxed as a 
part of a corporation’s income before it was received by the re; rulate d 
investment company while the rental income received by the real 
estate trust has not. 

This overlooks the fact that the interest income of regulated invest- 
ment companies, as well as their capital gain income, has not previ- 
ously been subjected to the corporate income tax. Moreover, this 
interest income is an important element in the portfolios of many of 
these regulated investment companies. This absence of a prior tax 
in the case of a significant portion of the income of regulated invest- 
ment companies demonstrates that the concept of a regulated invest- 
ment company is not to impose, or retain, any specified number of 
taxes with respect to income but rather to accord individuals of small 
means an opportunity to pool their investments in one of these com- 
pé unies, yet receive the same treatment as those of greater wealth can 
obtain by direct investments. 

This provision will be available not only to the real-estate invest- 
ment ai which are in existence today but also in the case of many 
new real-estate investment trusts which it is anticipated will be formed 
as the discriminations against this type of investment are removed. 
Your committee believes that this will have the desirable economic 
effect of encouraging real estate investments generally. 

This provision closely parallels a provision reported out favorably 
(H. R. 8102) last year by the Committee on Ways and Means of the 
House. Your committee’s provision, like the provision previously 
reported by the House committee, to the full extent feasible makes 
the requirements and conditions now applicable t o regulated invest- 
ment companies also applicable to the real-estate investment trusts. 
Although in this provision your committee has used a different 
form than that used in the House bill in distinguishing between passive 
investments and the active operations of a business, it shares the views 
expressed in the House report that the regulated investment company 
type of tax treatment should be extended only to the passive invest- 
ments of real-estate investment trusts. Your committee agrees that 
any real-estate investment trust engaged in active business operations 
should continue to be subject to the corporate tax in the same manner 
as is true in the case of similar operations carried on by comparable 
enterprises. 

Under the provision added by your committee real estate invest- 
ment trusts are defined as unincorporated trusts or associations meet- 
ing certain general requirements and, in addition, meeting a series of 
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requirements as to amounts of various types of gross income. The 
general requirements referred to include provisions that they be man- 
aged by trustees, have transferable shares or certificates of beneficial 
ownership, and that the ‘vy must be a type of organization which in the 
absence of this provision would be taxed as an ordinary domestic 
corporation. These are the usual characteristics of real estate trusts. 

The provision added by your committee also provides that quali- 
fying real estate investment trusts must meet the following general 
requirements: 

(1) The beneficial ownership must be held by 100 or more 
persons; 

(2) No 5 individuals, taking account of related individuals, 
may hold more than 50 percent of the beneficial interests in the 
trust (your committee’s provision achieves this effect by speci- 
fying that the trust must not be one which would be classified 
as a personal holding company if all of its gross income were 
pe a holding company income) ; 

) The trust must elect to be treated as a qualified real estate 
aiectdoaiaah trust for the taxable and subsequent years; and 
The trust may not hold any property primarily for sale to 
customers in the ordinary course of its trade or business. 
The requirements set out above are substantially similar to the 
conditions which must be met by qualifying regulated investment 
companies. 

The income requirements, all of which must be met by a qualifying 
real estate investment trust, are divided into four categories. First, 
for the trust to qualify, at least 90 percent of its gross income must 
be from dividends, interest, rents from real property, gains from the 
sale of stock, securities and real property (including interests in real 
property and interests in mortgages on real prope rty), and abatements 
or refund of taxes on real property. This is substantially the same 
as the 90 percent test provided for regulated investment companies 
except for the addition of the various types of income derived from 
real property. 

The second income test provided for real estate investment trusts 
is new and is not required in the case of regulated investment com- 
panies. Under this test at least 60 percent of the trust’s income 
must be derived from real property; that is, must be derived from 
rents from real property, interest on obligations secured by mortgages 
on real estate, gain from the sale of real property, dividends and other 
distributions from other qualifying real estate investment trusts and 
abatements or refunds of taxes on real property. 

The effect of this 60 percent test, plus the prior 90 percent test, is 
to require that at least 60 percent of a trust’s income be derived from 
real property. Another 30 percent must be derived either from real 
property or from sources from which a regulated investment company 
must derive most of its income. 

The third and fourth income requirements are concerned with gains 
from the sale of property. The third test provides that not more than 
30 percent of the trust’s income may consist of short-term gains on 
security sales. The fourth test provides that gains from voluntary 
sales of real property (including interests in real estate mortgages) 
held for less than 5 years, may not account for more than 30 percent 
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of the trust’s gross income. The third test is similar to one required 
in the case of regulated investment companies; the fourth test is new. 

As indicated above, your committee has made sure that trans- 
actions which might be considered active business operations are not 
given the regulated investment company type of tax treatment. The 
principal limitation to achieve this result provides that rents from 
real property do not include amounts received with respect to real 
property if the trust furnishes or renders services to the tenants of 
the property or manages or operates the property, other than through 
an independent contractor from whom the trust itself does not derive 
or receive any income. If any services are performed for tenants or 
management fees are received therefor, these services must be per- 
formed and these fees received by an independent contractor rather 
than by the real estate investment trust. This provision is not intended 
to require the trustees to delegate or contract out their fiduciary duty 
to manage the trust, as distinguished from the servicing and operating 
of the building or buildings owned by the trust. \foreover, the 
requirement that the trust not receive any income from the independ- 
ent contractor fives assurance that the relationship between the two 
is an arm’s length relationship. 


Rental income is also defined as excluding amounts derived from 
property if these amounts depend in whole or in part on the income or 
profits derived by any person from the property. This is provide d to 


give assurance that no profit-sharing arrangement, provided for in the 
rental contract, will in effect make the trust an active participant in 
the opr ration of the property. Income from the operation of a store 
on a business property would, of course, be income derived from this 
property. 

An exception to the general rule is provided for amounts based on a 
fixed percentage or percentages Ol receipts and sales since these are 
customary types of rental contracts and are not ¢ nerally considered 
related to the profit or loss of the lessee. Generally speaking, there- 
fore, rents received from real estate would not be disqualified solely 
by reason of the fact that the rent is based on a fixed pereentage of 
total rec ipts or sales of the lessee whether or not adjusted for such 
items as returned merchandise, or Federal, State, or local sales taxes) 
It is not intended to disqualify situations where the lease provides for 
differing percentages of receipts or sales from different departments 
or from separate floors of a retail store, for example, so long as each 
percentage is fixed at the time of entering into the lease. However, 
the fact that a lease is based upon a percentage of total receipts would 
not necessarily qualify the rent as “‘rent from real property.”’ Thus, 
for example, rent would not qualify if the lease provides for a rental 
measured by varying percentages of receipts, unless the arrangement 
conforms with normal business practices where rental percentages 
are based on receipts, and is not in reality used as a means of basing 
the rent on income or profits. 

Still a third restriction provided in the case of rents from real prop- 
erty excludes from the definition of rents amounts received from any 
person if the trust has an interest of 10 percent or more in the business, 
assets, or profits of that person. ‘This prevents the avoidance of the 
restrictions described above with respect to rents from real estate 
through the device of setting up a related organization. It also fore- 
closes the opportunity of any substantial relationship between the 
trust and the business of any tenant. 
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As has been previously indicated, this bill provides the regulated 
investment company type of tax treatment in the case of real estate 
investment trusts which distribute 90 percent or more of their ordinary 
taxable income (exclusive of net long-term and short-term capital 
gains). Any amount in excess of the 90 percent which the trust 
retains, however, is to be subject to the regular corporate income tax. 

The beneficiaries of the trust in general will continue to be taxed in 
the same manner as ordinary dividend recipients. Capital gains of 

the trust, however, to the extent they are distributed, are to be free of 
tax at the trust level and at the beneficiary level are taxed as long-term 
capital gains rather than as an ordinary dividend. No provision is 
made, however, to extend to real estate investment trusts the pro- 
cedure, presently available for regulated investment companies, 
whereby capital gains which are not distributed can be taxed to the 
beneficiaries rather than to the trust. 

Where 25 percent or more of the income of the real estate invest- 
ment trust is from rents, interest or other nondividend income the 
trust beneficiary is to treat as a dividend only that portion of the 
dividend payment he receives which corresponds to the percentage of 
the trust’s income which was attributable to dividends. Any amount 
not treated as a dividend to the beneficiary is not to be eligible for the 
dividends received credit, exclusion or deduction, but is to be taxed as 
ordinary income to the recipient. If the interest and other nondivi- 
dend income is less than 25 percent . the trust’s total income, the 
entire distribution to the beneficiary (exclusive of capital gains divi- 
dends) is to be treated as if it were the receipt of an ordinary dividend 
and eligible for the dividends received credit and exclusion or 
deduction. 

A restriction in this provision applies in the case of capital-gain 
dividends, the same treatment which this bill in section 43 applies to 
regulated investment companies generally. That is, where a share 
or interest in a real estate investment trust is held for not more than 
30 days any loss on the sale or exchange of the share or interest, to the 
extent of any capital gain dividend received during that period, is to 
be treated as a long-term capital loss. 

This provision is effective with respect to taxable years of real 
estate investment trusts beginning after December 31, 1957. 

Section 45—Taz on nonresident aliens 


nder present law, lump-sum distributions made under “‘trusteed”’ 
employee-pension, profit-sharing, and stock-bonus plans are subject 
to a 30-percent tax as pl wvided by section 871 (a) when paid toja 
nonresident alien not engaged in a trade or business within the United 
States. In addition, such payments are subject to withholding at the 
source. However, lump-sum payments made to the same individual 
are not subject to either the 30-percent tax or withholding at source 
if they are made under an “insured’’ employee pe ‘nsion, etc., plan. 
The House bill corrects these defects by su bjecting (in sec. 871 
a) (1)) lump-sum distributions made under insured employee- 
pension, etc., plans to the 30-percent tax. The bill (code sec. 1441) 
also subjects these distributions to withholding at the source. Your 
committee has accepted this provision without change. 
The 30-percent tax is pa ade effective for taxable years ending after 
the date of enactment of this bill. The withholding becomes effective 


1 


he dav after the enactment of this bill. 
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Section 46—Credits for dividends received and for partially tax-exempt 
interest in the case of nonresident aliens 


In lieu of the regular individual income tax, section 871 (a) im- 
poses a tax of 30 percent on the gross amount of certain items of 
income received by nonresident aliens not engaged in trade or business 
in the United States. However, if the individual’s income from these 
sources exceeds $15,400, section 871 (b) provides that the alien is to 
pay the regular income tax if this is more than 30 percent of the gross 
amount received from the specified income sources. 

Although the 30-percent tax imposed by section 871 (a) is not 
reduced by the 4-percent dividends received credit or the $50 dividend 
exclusion, the credit and exclusion are available where a 30-percent 
tax is applicable under section 871 (b). Thus, this may result in a 
lower tax under this subsection than under subsection (a). To 
remove this inequality, the House bill provides that the 30-percent 
tax required by section 871 (b), where applicable, is to be the same 
tax as that provided under section 871 (a). This, in effect, denies the 
dividends-received credit and exclusion in the case of the present 
30-percent tax provided under section 871 (b). Your committee has 
accepted this provision. 

The House bill also amends section 35 of the code to provide that 
no 3-percent credit is to be available for partially tax-exempt interest 
in the case of the 30-percent tax under section 871 (a) or that presently 
applicable under section 871 (b). Your committee has concurred 
in this change. 

The House bill would make the amendments made by this section 
apply to taxable years beginning after December 31, 1956. Your 
committee has advanced this date to December 31, 1957. 

Section 47—Basis of property acquired by gift 

Under present law where property is acquired by gift it is generally 
considered to have the same basis in the hands of the donee for pur- 
poses of computing gain, loss, depreciation, or amortization as it had 
in the hands of the person who made the gift. Where donated 
property is subsequently sold at a loss, however, the recognized loss 
is limited to the excess of the fair market value of the property at the 
time (when this value is below the basis at that time) it was given to 
the donee over the amount received. 

In general, carrying over the basis of property in the case of gifts 
is in accord with the general principle followed in determining basis; 
namely, se tting the basis of the property at its “cost”. In this case 
the “cost” is the cost of the property to the donor, adjusted for any 
Simca depreciation, etc. However, this ignores the fact that in 
reality there : another “cost” incurred in transferring the property 
from the donor to the donee; namely, the gift tax, which must be paid 
in order to make this transfer. As a result, your committee has 
concluded that to properly reflect total ‘“‘costs’’ incurred with respect 
to donated property, it is necessary to increase the basis of the property 
by the amount of any gift tax paid with respect to it. 

As a result, your committee has added a new subsection to the 
section of present law (sec. 1015) specifying the basis for property 
acquired by gift. In this new subsection it is provided that the basis 
of prope ae acquired by gift, after the date of enactment of this bill, 
is to be increased by the amount of any gift tax paid with respect to 
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the donated property. However, the basis of the property as a result 
of this addition of the gift tax to the basis is not to be increased to 
more than the fair market value of the property at the time of the gift. 
A limitation of this type means that cash will be treated no less 
favorably than other property, and that there will be no incentive to 
convert cash into securities in order to obtain an increase in basis 
above the fair market value of the property. Moreover, this is 
similar to the rule which presently is in effect in the case of a subse- 
quent sale ¢ at a loss. 

The bill also provides an increase in basis for any gift tax paid with 
respect to gifts made before the date of enactment of this bill where 
the property has not as vet been sold, exe ‘hanged, or otherwise dis- 
posed = In this case also, the basis of the property is to be in- 
creased by the amount of the gift tax, but not by more than any 
excess of the fair market value of the property at the time of the gift 
over its basis at that time. 

The gift tax attributable to each gift is to be determined by assigning 
a pro rata portion of the gift tax paid for any calendar year to the 
taxable gifts made in that year. In determining the total amount of 

taxable gifts for purposes of this allocation, the $30,000 specific 
exemption is ignored and the total amount of the gifts made is reduced 
by any charitable deductions and any marital deduction. Also, 
where gifts are considered as being made one-half by a husband 
and one-half by his wife, both gift taxes are taken into account in 
determining the gift tax to be added to the basis of the property in 
the hands of the donee. 

Section 48—Property acquired in tax-free exchange 

Where, in connection with an exchange of property described in 
section 1031 (exchange of ‘‘property held for productive use in trade 
or business’’), section 1035 (certain exchanges of insurance policies), 
or section 1036 (stock for stock of same corporation) a taxpayer 
transfers property of the type permitted to be exchanged tax free and, 
in addition, other property, having a tax cost in excess of its market 
value, the taxpayer may be able to claim a recognized loss. This loss 
should be reflected in determining the basis of the property received 
by the taxpayer on the transaction. However, present law does not 
make it clear (under sec. 1031 (d)) that there is a decrease in the basis 
of the property received in order to reflect this recognized loss, 

Accordingly, the House amended the code (sec. 1031 (d)) to provide 
for a decrease in basis of the property oasiaal to the extent of the 
amount =" any loss recognized to the taxpayer upon the transaction. 
Your committee has accepted this provision without change. 

The ah ision is effective for taxable years beginning after December 
31, 1953 and ending after August 16, 1954, the general effective date 
of the income taxes under the 1954 Code. 


ae hi ae) Invol nta y CONV rsions 

Under the present involuntary conversion provision (sec. 1033) 
no gain is recognized if within a specified length of time the taxpayer 
acquires athiet propel ty similar in nature to th: : property converted, 
or purchases stock and thereby acquires control of a corpor: ation 


holding similar property. 
Under the 1939 Code “control” was defined as the ownership of 
stock possessing at least 80 percent of the total combined voting 
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power of all classes of stock entitled to vote and at least 80 percent 
of the total number of shares of all other classes of stock of the corpo- 
ration. 

This definition of “control” of a corporation was inadvertently 
made inapplicable to involuntary conversions in the rearrangement 
of provisions made by the 1954 Code. Both the House bill and 
your committee’s action make it clear that this definition of ‘control’ 
is applicable in the case of involuntary conversions 

This provision is effective for taxable years beginning after De- 
cember 31, 1953, and ending after August 16, 1954, the general effective 
date of the income taxes under the 1954 Code. 


Si ction 50- -Conde mnation of real prope rty held for productive USE in 
trade or busine Ss or for anvestment 


Present law (sec. 1033) provides that where property is either wholly 
partially destroyed, stolen, seized, requisitioned, condemned, or 
whether there is a threat or imminence of such, no gain is recognized 
where the property is meats or involuntarily converted into 
‘property similar or related in service or use to the property so con- 
verted.”” This same iceland is also accorded where the property 
is first converted into money or unrelated property and then, within a 
specified period of time, it is converted into property which is similar 
or related in service or use. The Internal Revenue Service and 
courts have held that section 1033 requires a relatively narrow con- 
struction of the words ‘“‘property similar or related in service or use,”’ 
with the result that the converted property must be substantially 
similar to that destroyed. It has been held not to include, for example, 
improved real estate which is converted into unimproved realty, nor 
a barge substituted for a tug. Similarly, it has been held not to 
include property used in the operation of a business which was sub- 
stituted for rented property. Likewise, it has been held not to include 
city real estate exchanged for a farm or a ranch. 

Present law also provides (sec. 1031) for the nonrecognition of gain 
where eee. held for p! ‘oductive use in trade or business or for in- 
vestment (not including inventory, stock, bonds, or other securities 
is exchanged for property of a ‘ike kind to be held either for produc- 
tive use in trade or business or for investment.” The phrase “like 
kind to be held either for productive use in trade or business or for 
investment” has been given a broader interpretation than the similar 
or related phrase. “Like kind,” for pone ple, has been held to in- 
clude unimproved real estate which is exchanged for improved real 
estate, so long as 85 prope rties are held either for productive use in 
trade or business or for investment. Thus, the “like kind” phrase 
has been held to caiila the exchange of city real estate (used in a trade 
or business) for a farm or ranch. 

ae in the case of pi ce spd involunt arily converted and in the 
case of the exchange of property held for produc tive use in trade or 
heii ‘ss or for investment, gain is not recognized because of the con- 
tinuity of the investment. ‘Your committee sees no reason why sub- 
stantially similar rules should not be followed in determining what 
constitutes a continuity of investment in these two types of pneu s 
where there is a condemnation of real prop rty. Moreover, it appears 
particularly unfortunate that present law re quires a dion identity 
of the destroyed and converted property where the exchange is bevond 


( 
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the control of the taxpayer than that which is applied in the case of 
the voluntary exchange of business property. 

As a result your committee has added a new subsection to the in- 
voluntary conversion (sec. 1033) provision of present law. In this 
new subsection it has added the “like kind” test of the voluntary 
exchange of business property rule of present law as an alternative in 
the case of involuntary conversions for the rule requiring the substitu- 
tion of property “similar or related in service or use.” The “like 
kind” rule in this case applies, however, only in the case of real prop- 
erty, does not include inventory or property held primarily for sale, 
and is limited to seizures, requisitions, condemnations, or the threat 
or imminence thereof. Nor does it apply in the case of the purchase 
of stock in acquiring control of a corporation. This new rule is to be 
available only in the case of the disposition of converted property 
after December 31, 1957. 

Under present law the involuntary conversion provision applies in 
the case of a personal residence which is involuntarily converted and 
replaced. Such replacements do not come under the provision relating 
to the sale or exchange of a residence (sec. 1034), which provides for 

he nonrecognition of gain where there is a voluntary exchange of one 
personal residence for another within a specified period of time. In 
most cases it makes no difference which of these two provisions is 
applied to an involuntary conversion of a personal residence. How- 
ever, in some cases the voluntary sale or exchange provision may be 
more liberal than that relating to involuntary conversions. For that 
reason your committee has decided to give taxpayers an option in the 
ease of the involuntary conversion of personal residences to come 
under the provision relating to the sale or exchange of residences (sec. 
1034) or the involuntary conversion provision (sec. 1033). 
Section 61 Prope rly acquired before March 1, 1913 

Present law (in sec. 1053) provides that property acquired before 
March 1, 1913, is to have a basis . cost, adjusted for depreciation for 
the period before March 1, 19138, or the fair market value as of March 
1, 1913, whichever is greater, for pur poses of determining gain. Asa 
result of the rearrangement of various code provisions in 1954, the 
wording of this provision erroneously refers to only one part in the 
subtitle relating to income taxes. The House bill corrects this refer- 
ence by making this provision refer to the entire income tax subtitle 
instead of merely the one part. Your committee concurs in this 
change. 

This provision is effective for taxable years beginning after Decem- 
ber 31, 1953, and ending after August 16, 1954, the general effective 
date of the income taxes under the 1954 Code. 


Section 62 Postponement of gain from sale or exchange to effectuate 
Fede ral Communications Commission policr Ss 

Where the sale of broadcasting property is certified by the Federal 
Communications Commission as being necessary or appropriate to 
carry out its policies, present law (sec. 1071 (a)) provides for the 
deferral of the recognition of any gain resulting from such a sale. 
This deferral of gain becomes effective if the proceeds from the sale are 
reinvested in ‘property similar or related in service or use,”’ as in the 
ease of sales coming under the involuntary conversion Snr aans, 
or if the taxpayer elects to reduce the basis of any remaining propert 
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subject to depreciation, by the amount of the gain on the property 
disposed of. 

It is understood that taxpayers have on occasion purchased addi- 
tional facilities in excess of the maximum number of facilities permitted 
under then existing FCC rules, and then obtained a certification from 
the FCC that the disposition of the older facility was necessary or 
appropriate, thereby obtaining tax deferment on the gain from the 
sale. This is true even though the entire transaction in e effect amounts 
to a voluntary undertaking by the taxpayer. 

In September 1956, the FCC announced that commencing October 
15, 1956, (21 Federal Register 7831) certificates would be granted 
only where the disposition is required because of a change in FCC 
policy or rules with respect to the ownership and control of broadcast 
facilities. 

The House believed that the announced policy of the FCC is a 
desirable way of eliminating these voluntary transactions from the 
application of the involuntary conversion rules. The House bill, 
therefore, amends section 1071 to include as a statutory requirement 
a rule similar to that announced by the FCC. Under the bill this 


“wine will apply only to sales or acerenee of property certified 
by the FCC to be necessary or appropriate to effectuate ‘a change 
in the policy of, or the adoption of a new lier by, the Commission.” 

This provision of the House bill would be effective with respect to 
all sales or exchanges after December 31, 1957, and also to sales or 
exchanges between October 15, 1956, and January 1, 1958, but in this 
latter case only if they were made under a contract entered into after 
October 15, 1956. 

Your committee does not believe that this provision should be 
made applicable to sales or exchanges which occurred before the 
beginning of this year. Accordingly, your committee has accepted 
the House provision without change except that instead of making 
the provision retroactive to Oc tober 15, 1956. it is ms aking the provi- 
sion effective only with respect to sales or exchanges occurring after 
December 31, 1957. 

Section 53—Casualty losses sustained upon certain uninsured property 

Under present law where there are uninsured losses on property as 
a result of its destruction, theft, seizure, requisition, or condemnation, 
such losses, in the case of property used in the trade or business or 
capital assets held for more than 6 months, are treated as section 1231 


losses. hes casualty loss coming under section 1231 of the code 
must be added together with other gains and losses from sales or 
exchanges of property used in a trade or business and with other 
gains or losses from involuntary conversions. If the resulting net 
amount is a gain, under section 1231 it is treated as a long-term 


capital gain and in effect taxed at a rate no higher than 25 percent. 
If, on the other hand the net amount is a loss, under section 1231 it 
is treated as an ordinary loss which can be offset against income taxed 
at the regular tax rates. 

Where a taxpayer elects to be a self-insurer against casualty losses, 
there rane is a conversion into money or other property, as there 
would be if the destroyed property were insured. If this casualty loss 
were the only loss incurred during the taxable year by the self-insured 
person, he would be entitled to the full benefit of an ordinary loss 
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deduction under section 1231, but where there are also 1231 gains, the 
casualty loss is partially or wholly offset against these gains which 
would otherwise be taxed as capital gains. As a result, the benefit of 
having casualty losses treated as ordinary, rather than capital, losses 
may be reduced or eliminated in the case of self-insurers, depending 
on the fortuitous circumstance as to what gains the taxpayer may have 
from trade or business assets or involuntary conversions. This is not 
a problem for those who are fully insured by others because they 
receive insurance payments in the case of destroyed property which 
offset the casualty losses which would otherwise ‘be realized. More- 
over, such persons may deduct currently the cost of their insurance 
for property used in a trade or business. Thus, in their case they 
obtain a deduction aan ordinary income for any premiums paid 
and any gains from trade or business assets (or involuntary conver- 
sions) are taxed as capital gains and are not offset against losses (since 
these are covered by insurance) which would otherwise be treated as 
ordinary losses. 

Your committee believes that this constitutes an unintended hard- 
ship and for that reason it has added a provision to the House bill 
amending section 1231 (a) of the code. The provision added makes 
section 1231 inapplicable in the case of losses where the taxpayer is 
not compensated for the loss by insurance, if the loss arises from fire, 
storm, shipwreck, or other casualty or from theft. This treatment 
is to apply, however, only in the case of property used in the trade or 
business and in the case of capital assets held for more than 6 months 
and held for the production of income. The effect of this provision 
will be to treat such losses always as ordinary losses and never to 
offset them against gains which might otherwise be treated as capital 
gains. 

This amendment is to apply to taxable years beginning after De- 
cember Sl, 1957. 

Section b4 Bonds issued at a discount 

Under present law (sec. 1232) a taxpayer is required to treat as 
ordinary income a portion of any gain realized upon the sale or ex- 
change of bonds or other evidences of indebtedness originally issued at 
a discount. This ordinary income treatment applies to that part of 
the gain which represents the portion of the “original issue discount”’ 
attributable to the time the taxpayer has held the bond. A practice 
has developed in some areas of issuing bonds with an artificially large 
discount and then redeeming them at par or at a special om price 
before their maturity date. Where such bonds are sold or retired 
before maturity at a price above the issue price plus the aidaeaad 
attributable to the period the bond has been held, a portion of the 
original issue discount receives capital gains treatment rather than 
ordin uly income treatment. As un hems ait heonail dies enskion allied *e 
between the issue price and the redemption price is claimed by the cor- 
poration as a deduction against ordinary income, the bondholder 
obtains capital gains treatment with respect to his gain in excess of the 
discount attributable to the period up to redemption. To eliminate 
this abuse the House bill provided that any gain realized on the sale or 
exchange of a bond or other evidence of indebtedness containing an 
original issue discount is to be considered as ordinary income to the 
extent of the original issue discount. The House bill provides that this 
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section applies to taxable years ending after November 7, 1956, but 
only with respect to dispositions made after such date. 

Your committee believes that the House bill should be restricted 
to provide that the rule of existing law should continue to apply if 
at the time of original issue there was no intention to call the bond 
or other evidence of indebtedness at a special price before maturity. 
In this connection your committee intends that the mere existence of 
a right to call the bond or — evidence of indebtedness before matur- 
ity is not to be regarded as an intention to call prior to maturity. 
Whether there is such an ais ntion will depend upon all the facts and 
circumstances at the time of original issue. Your committee believes 
the new rule provided by the House bill will thus be confined to the 
areas of abuse. In addition, your committee has provided that this 
amendment shall apply to taxable years ending after December 31, 
1957, but only with respect to dispositions made after such date. 


Section 5A Bonds with COUPONS de tached 


Where a bond is sold with a number of interest coupons detached, 
a discount is created. This discount gradually decreases as the due 
dates for the interest payments represented by the detached coupons 
pass, and as a result the value of the bond gradually increases until, 
other things being equal, it is — d to its prior value. Before the 
enactment of the 1954 Code, it was contended that when a bond 
which had been purchased with coupons already detached was sold 
or redeemed, any gain realized on such a bond was to be treated as a 
capital gain. The gain in such a case, however, was at least partially 
attributable to the passing of the interest dates with respect to the 
detached interest coupons which, had they not been detached, would 
have resulted in ordinary interest income. 

Under the 1954 Code (sec. 1232 (c)) where the detached coupons are 
payable on a date more than 12 months in the future, any gain, on 
sale or redemption, to the purchaser of the bond with the coupons 
detached is treated as ordinary income to the extent of the difference 
between the purchase price and the fair market value the bond would 
have had with the coupons attached at the time of the purchase. 
An exception was provided under the 1954 Code for interest coupons 
payable within 12 months from the date of purchase, in order to avoid 
the necessity of applying this provision in those cases where only 1 or 
2 interest coupons had been detached. It was believed that such 
cases would not develop into tax-avoidance devices. 

However, since the adoption of the 1954 Code provision some tax- 
payers have been creating artificial capital gains by buying bonds 
with detached interest coupons which are payable within 12 months 
from the date of purchase, and in this manner avoiding the applica- 
tion of the provision. 

Both the House bill and your committee’s action (in sec. 1232 (c)) 
prevent this avoidance by providing ordinary income treatment for 
discounts arising from the detachment of interest coupons whether or 
not the coupons are due within a period of 12 months or less from the 
date of purchase. 

The House bill would delete this exception for detached interest 
coupons payable in the 12-month period immediately following pur- 
chase only for bonds purchased after November 7, 1956. Your com- 
mittee deletes this exception only for purchases made after December 
ol, 1957. 
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This provision is expected to result in an increase in revenue over 
the long run, but is of such a nature that estimates of the current 
revenue gain from this provision cannot be made. 

Section 56—Short sales 

Under the 1939 Code any gain or loss from a short sale was a capital 
yain or loss. Under the 1954 Code (sec. 1233 (a)), however, a short 
sale results in a capital gain or loss only if the property used to close 
the short sale is a capital asset in the taxpayer’s hands. Moreover, 
the rules (subsec. (b) of sec. 1233) which relate to the postponement 
of the beginning of the holding period, apply only if the short sale 
results in a capital gain or loss. 

As a result, a dealer in stock may now be able to avoid the post- 
poneme nt of the beginning of his holding period under section 1233 (b) 
2) by closing a short sale with stock held for sale to customers in the 
ordinary course of his trade or business rather than by closing it 
with stock from his own investment account. The House bill makes 
it clear that a dealer in securities may not avoid this holding period 
rule by closing a short sale by using property held for sale to customers 
instead of property held in his investment account. Because those 
who handle the feneninae accounts for the dealer may be entirely 
separate from those who handle his investment accounts, the House 
thought that it was best to apply this new rule only where the short 
sale is not closed for a period of time in excess of that normally 
required in usual business operations; namely, where the short sale is 
not closed for a period of more than 20 days. It is believed that this 
will prevent any significant tax avoidance by covering inventory 
account short sales with investment account property since the 
maximum period of time during which such a situation may exist 
will be only 20 days. It is believed that it is necessary to provide a 
period of this tvpe to give assurance that the short sales provision as 
modified by this bill will not unduly interfere with normal business 
practices. 

Your committee has adopted the House provision described above 
except that it has limited its application to stock. It has limited the 
provision in this manner because in the case of the sale of certain types 
of bonds, particularly Government bonds, it is understood that short 
sales normally are kept open for periods in excess of 20 days. More- 
over, in the past it has also been understood that the tax avoidance has 
occurred in the case of stocks rather than bonds. 

This section of the House bill also rearranges the position of the 
provision with respect to hedging transactions in commodity futures. 

The amendment made to section 1233 by the House bill with respect 
to the holding period would be effective with respect to short sales 
made after October 24, 1956. Your committee has amended this 
House provision to make it effective only with respect to short sales 
made after December 31, 1957. Making the short sale provision 
entirely nonapplicable in the case of hedging operations is made 
effective under both the House bill and under your Committee’s 
action with respect to taxable years beginning after December 31, 
1953, and ending after August 16, 1954, the general effective date of 
the income taxes under the 1954 Code. 

This provision is expected to result in an increase in revenue over 
the long run but is of such a nature that estimates of current revenue 
gain cannot be made. 
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Section 57—Options to buy or sell 

This section of the House bill rearranges and clarifies the existing 
tax treatment with respect to options to buy or sell. Present law 
(under sec. 1234) provides that a gain or loss attributable to the sale 
or failure to exercise an option to buy or sell property is to be considered 
gain or loss from the sale or exchange of a capital asset where the 
property, if it were in the hands of the taxpayer, would constitute a 
capital asset. This does not specifically provide that gain or loss 
attributable to an option to buvy or sell property which would not be 
a capital asset in the hands of the taxpayer would result in ordinary 
income or loss rather than capital gain or loss. This, however, was 
the intent of the 1954 changes as is clearly reflected by the committee 
reports with respect to the 1954 Code. To carry out this intent, both 
the House bill and your committee’s action provide (in a new sub- 
section (a)) that the gain or loss arising from an option to buy or sell 
property is to be considered gain or loss arising from property which 
has the same character as the property underlying the option. 

In addition, the House bill clarifies certain exceptions to the general 
rule with respect to options. ‘The clarifications are as follows: 

(1) It is made clear that capital-gain treatment will not 
apply to dealers in options where the options in question are a 
part of their inventory or stock in trade. 

(2) It is made clear that the section does not apply to gains 
on the sale of an option in any case in which income derived in 
connection with the option would be treated, without regard to 
this section, as ordinary income. As a result, the section will 
not apply to gain from the sale of an employee stock option which 
is in the nature of compensation to the employee. It also will not 
apply to gain on tne sale or exchange of an option involving 
‘section 306 stock” resulting in ordinary income and it will not 
apply where a gain is a distribution of earnings and profits 
taxable as a dividend. 

(3) It is made clear that the section does not apply to gain 
attributable to the sale of options acquired before March 1, 1954. 

Your committee has accepte .d these clarifications without e hange 

This provision is effective for the taxable vears beginning after 
December 31, 1953, and ending after August 16, 1954, the general 
effective date of the income taxes under the 1954 Code. 


Section 58—Sale or exchange of ee nts 

Present law (sec. 1235) provides that the sale of a patent by th 
inventor, or certain other persons, generally is to receive capital gains 
treatment rather than ordinary income treatment. This capital gains 
treatment is not available, howeve r, when the patent is sold to certain 
pore ed related persons. Tl ne rules provider d in section 267 (b are 
generally followed in determining what constitutes a related person 
for purposes of this provision. These rules use a 50-percent test in 
determ ning relation ship where a corpol ‘ation is involved. 

The House bill amended this patent provision to provide that capital 
gains treatment on the sale by an inventor of his rights in a patent 
would not be available in any case where he owns 25 percent or more 
of the stock of the corporation, instead of where he owns more than 


50 percent as is provided by present law. 
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Your committee has restored the 50-percent test of existing law in 
determining whether or not capital-gains treatment is to be available 
where an inventor sells his rights to a patent to a corporation in which 
he owns stock. Your committee has restored this 50-percent test 
because this is the usual test of relationship used in the Internal 
Revenue Code and because there appears to be no reason to adopt 
a broader definition of relationship for purposes of the patent pro- 
vision than in the case of many other provisions in the code. More- 
over, the 50-percent test appears appropriate because the inventor 
who sells his patent to a corporation in which he does not own more 
than 50 percent of the stock, although he will indirectly receive part 
of the income derived by the cor poration from the patent, is losing 
management and control of the patent itself. 

The House bill also removes what may be interpreted as an incon- 
sistency in the present rules under the patent provision. Present 
law provides that in such cases the relationship rules in section 267 (b) 
are to apply except that brothers and sisters are not to be considered 
as related persons. However, some take the position that a sale is 
considered a sale to a related person if a sale is made to a corporation 
which is controlled by a brother or sister of the taxpayer. Thus, 
under this interpretation although a patent may be sold directly to a 
brother or sister and still qualify for capital-gains treatment under 
section 1235, it cannot be sold to a corporation controlled by a brother 
or sister and qualify for capital-gains treatment. This possible in- 
terpretation is removed by an amendment (to sec. 1235 (d)) under 
the House bill which provides that in determining whether the seller 
of the patent constructively owns 25 percent of the stock of the 
purchasing corporation, the holding of brothers or sisters will be dis- 
regarded. Your committee has concurred in this amendment. 

Under the House bill this provision would have applied with respect 
to taxable vears ending after the date of enactment of the bill with 
respect to transfers after that date. Under your committee’s action 
this provision is effective for taxable years beginning after December 
31, 1953, and ending after August 16, 1954, the general effective date 
of the income taxes under the 1954 Code. 

Section 59—Real property subdivided for sale 

Present law (sec. 1237) provides that under certain conditions real 
property which has been subdivided in order to be sold in separate 
tracts will not be considered property held primarily for sale to cus- 
tomers in the ordinary course of trade or business and, therefore, 
gains from such sales will be eligible for capital gains treatment. It 
was not intended that this treatment would be available in the case 
of property which had previously been held for sale to customers by 
the taxpayer, nor was it intended to apply in the case of property sold 
n the same year in which the taxpayer is a dealer in real estate, 

hether or not the particular property in question was held for sale 
to customers. A change made by the House bill, to which your 
committee has agreed, carries out this intention. 

Section 60.—Gain from sale of certain property between spouses, ete. 

Under the 1939 Code, the provision (now sec. 1239) relating to 
gains from sales of certain property between spouses or between an 


individual and a controlled corporation, did not apply to sales or 
‘xchanges made on or before May 3, 1951. This date, which was 
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unintentionally omitted from the 1954 Code, is restored by the House 
bill. Your committee concurs in the restoration of this date. 

This provision is effective for taxable years beginning after Decem- 
ber 31, 1953 and ending after August 16, 1954, the general effective 
date of the income taxes under the 1954 Code. 

Section 61—Small-business investment companies 

Recently the Senate passed a bill entitled the “Small Business 
Investment Act of 1958” (S. 3651). This bill was designed to make 
equity capital and long-term credit more readily available for small- 
business concerns. To carry out this purpose, the bill provided for 
the formation of small-business investment companies. These com- 
panies are to be authorized to provide equity capital to small-business 
concerns through the purchase of convertible debentures. The small- 
business investment companies are to be private companies with 
a paid-in capital and surplus of at least $300,000. Also, the Small 
Business Administration will be authorized to make loans to these 
companies of up to $150,000 through the purchase of subordinated 
debentures. The small-business investment bill of 1958 initially 
contained certain tax provisions relating to the tax treatment of these 
proposed investment companies and their stockholders. These tax 
TOV ‘isions were withdrawn, however, for consideration in connection 
with this bill. Your committee, after considering these provisions, 
is convinced that they will substantially increase the effectiveness of 
these small-business investment companies. Therefore, it has 
amended the House bill to include these tax provisions formerly in 
the small-business investment bill of 1958. 

The amendment to the House bill made by your committee contains 
three specific tax features. First, it adds a provision to the House 
bill providing that these proposed investment companies are to be 
allowed an ordinary loss deduction, rather than a capital loss deduc- 
tion, on losses realized on the convertible debentures (including stock 
received pursuant to the conversion privilege) acquired in connection 
with the supplying of long-term equity-type capital for various small- 


busine ‘SS COnCcCerns. This loss de ci uc tion Ine lu des losse Ss due to worth- 
lessness, as well as those arising from the sale or ae of the 
security. Second, taxpayers investing in the stock of the proposed 


investment companies also are to be allowed an ordinary loss deduction, 
rather than a capital loss allowance, on losses arising from the worth- 
lessness, or from the sale, of such stock. The third tax feature of this 
amendment provides that these proposed investment companies are 
to be allowed a deduction for 100 percent of the dividends received 
from a taxable domestic corporation rather than the 85 percent deduc- 
tion generally allowed corporate taxpayers 
Section 62—Amounts receiwed as da mages for injur ies under the antitrust 
laws 

In the absence of aly specific statutory proy ision. to the contrary an 
amount received (or accrued) during a year which represents an award 
or se ttle ment of a civil action brought under section 4 of the ¢ ‘layton 
Act for injuries sustained by the taxpayer in his business or ae y 
because of anything forbidden in the antitrust laws, is included i 
eross income as a lump sum in the year received (or accrued). pewion 
of the progressive rate structure of the individual income tax, including 
this entire amount in income of a single year, although attributable 


} 
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? 
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to injuries occurring over a period of years, is likely to result in a 
substantially higher tax being paid than if the amount had been 
received over the period in which the injury was sustained. Your 
committee believes that this discriminates against those who have 
been injured by violations of the antitrust laws and also tends to dis- 
courage suits for damage being brought under the Clayton Act. 

For the reasons outlined above, your committee added a provision 
(a new sec. 1306) to the House bill providing a limitation with respect 
to the tax imposed on amounts representing damages received as 
awards or settlements in a civil action brought under section 4 of the 
Clayton Act for injuries sustained in the taxpayer’s business or prop- 
erty because of violations of the antitrust law. In such cases the tax 
attributable to the award or settlement is not to be greater than the 
increases in taxes which would have resulted if the award or settlement 
had been included in the taxpayer’s income, on a pro rata basis, over 
the period in which the taxpayer was injured. This provision covers 
settlements, as well as awards, both because equity appears to require 
the same treatment in these two types of cases and also because your 
committee did not want to discourage settlements. 

This provision is to be effective for taxable years ending after the 
date of enactment of this bill but only in the case of amounts received 
after that date for awards or settlements made after that date. 


Section 63—Mitigation of effect of limitations 

Present law (sees. 1311-1315) contains a series of sections designed 
to mitigate the effect of the statute of limitations and other similar 
provisions where an item or transaction is treated differently from 
the way it was treated with respect to the same taxpayer in an ther 
year, or with respect to a related taxpayer. Thus, where there has 
been a court decree, closing agreement, final disposition on a claim 
for refund, or agreement with the Treasury, but because of the 
ststute of limitations or other similar provisions the erronous treat- 
ment cannot be corrected, so that there is a double inclusion of an 
item in gross income, double allowance of a deduction or credit, 
double exclusion, double disallowance of a deduction or credit, ete., 
a correcting adjustment may nevertheless by made to correct the 
inequity. ‘The purpose of these provisions is to prevent either the 
Government or the taxpayer from obtaining a double benefit because 
of the statute of limitations or other similar provisions. 

An example of where the Government may obtain a dual benefit 
at the taxpayers’ expense which is not covered by these provisions, 
has been called to the attention of your committee. The example 
presented was that of a parent and subsidiary corporation. The 
subsidiary, in this case, claimed an interest deduction for an amount 
paid to the parent and the parent included this amount in its tax 
return as interest. However, the interest deduction claimed by the 
subsidiary was subsequently disallowed on the grounds that the 
amount paid to the parent was a dividend rather than an interest 
payment. As a result, the subsidiary paid a deficiency tax but 
because the parent corporation’s tax year was closed, it could {not 
claim what was at that time an intercorporate dividends received 
credit which would otherwise have been allowed. 

One of the paragraphs under section 1312 was designed to cover a 
case in which the disallowed deduction or credit relates to the same 
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item for which a deduction or credit should have been allowed for 
another taxable vear or should have been allowed to a related tax- 
paver. The typical situation there involves a payment for which the 
taxpayer claimed a deduction for the wrong vear or for which the 
wrong taxpayer claimed the deduction; and the Internal Revenue 
Service does not regard that provision as being applicable to a case 
such as the example posed, which involves the treatment of a payment 
by one taxpaver and the treatment of its receipt by another taxpayer. 

Your committee has added a provision to this section of the House 
bill designed to remove the inequity described in the example. It 
does this by adding to the list of types of adjustments under sections 
1311 through 1315 where errors may be corrected, cases involving the 
allowance or disallowance of a deduction or credit to a corporation 
where a correlative deduction or credit should have been allowed or 
disallowed to a related taxpayer. For this purpose a related taxpayer 
is defined as one who is a member of the same affiliated group; that is, 
one where there is an 80 percent common ownership. 

Your committee has also accepted the change made by the House 
bill in these provisions relating to the mitigation of effect of limitations. 

The House provision makes it clear that in computing a refund or 
deficiency with respect to an adjustment in a barred year, where the 
same item has been adjusted by agreement between the Government 
and the taxpayer in an open year, neither the Government nor the 

taxpayer may raise unrelated adjustments in the barred year. 

The amendments made in this section apply to determinations 
made after November 14, 1954 (90 days after the enactment of the 
1954 Code, or the effective date of sec. 1314). 


Section 64—Computation of tax where taxpayer restores substantial 
amount held under claim of right 

Present law (in sec. 1341) deals with the situations where a taxpayer 
has included an amount in gross income in one year because it appeared 
that he had an unrestricted right to it, and in a subsequent year takes 
a deduction for the amount because it had subsequently become clear 
that he did not have an unrestricted right to the amount and restored 
it. In such a case the tax in the year in which the taxpayer must 
restore the amount is computed under present law in 1 of 2 ways: the 
tax in that year is to be computed by taking the deduction into 
account, or, instead, by reducing the tax in that year by the amount 
of the decrease in tax which —_— have occurred in the prior year if 
the amount had not initially been included in gross income. 

(a) Where World War IT excess- ante tax 1s paid.—Present law 
generally covers cases where a taxpayer is required to refund in a 
current year an amount he reported as income in an earlier year 
under the 1954 Code or under corresponding provisions of “prior 
revenue laws.” However, through an oversight in the code, the 
definition of the term ‘“‘prior revenue laws” includes only taxes 
imposed by chapter 1 of the 1939 Code and not those imposed by 
chapter 2 of that code. Since chapter 2 of the 1939 Code imposed 
the World War II excess-profits t: ix, this tax presen itly cannot be taken 
into account in determining the decrease in tax for a prior taxable 
year which would result from the exclusion of the item from income of 
that prior year. This is true despite the fact that the Korean excess- 
petite tax, as well as World War I excess-profits tax are covered by 
section 1341. 
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Cases have been called to your committee’s attention where rail- 
roads have included amounts in income during World War II which 
they received from military shipments. This income was taxed 
under the excess-profits tax at rates as high as 85 percent. Now the 
railroads are being required to repay part of these receipts to the 
Government because a lower freight rate should have been applicable. 
Because of security restrictions during World War II, however, the 
railroads were unable in many cases to determine that these lower 
rates were applicable. 

To correct this inequity, your committee has amended present 
law (sec. 1341) so that the term “‘prior revenue laws” includes taxes 
imposed by chapter 2 of the 1939 Code, or the World War II excess- 
profits tax. Your committee has made this amendment applicable 
to taxable years beginning after December 31, 1953, and ending 
after August 16, 1954, the general effective date of the income taxes 
under the 1954 Code. 

b) Refunds by regulated public utilities —Certain exceptions to the 
general rule for the tax treatment of restoration of income held under 
a claim of right are provided in subsection (b) of section 1341. One 
of these special rules provides that the recomputation of tax for 
restorations of income is not to be available where the gross income 
in question arose as a result of the sale of inventory or stock in trade. 
However, the recomputation of tax for restoration of income is avail- 
able in the case of regulated public utilities even where the income 
arose as a result of sales of inventory if the refunds are required to be 
made by a governmental unit. 

Problems have arisen under this latter exception to the inventory 
rule where the restoration of income is made by the regulated public 
utility as a result of an order of a court or is made in settlement of litiga- 
tion or under the threat or imminence of litigation. In these cases, 
the benefits of section 1341 are denied the public utilities although the 
benefits of the provision are available where the refunds are made by 
order of regulatory agency. Your committee sees no reason for dis- 
tinguishing unfavorably against refunds made to the customers of ¢ 
regulated public utility where the refund arose as a result of a seal 
order or in settlement of litigation or the threat or imminence of litiga- 
tion, yet making available benefits of section 1341 where the coe 
are required by a regulatory agency of the Gove — nt. For thatr 
son it has amended present law (sec. 1341 (b) (2)) to make the is 
tion available in the case of regulated viable utilities not only where 
the refunds or repayments are required by a governmental agency but 
also where they are required by an order of a court or made in settle- 
ment of litigation or under threat or imminence of litigation. This 
exception for regulated public utilities, however, is restricted to refunds 
or repayments arising with respect to rates of regulated public util- 
ities. 

This amendment is made applicable to taxable years beginning after 
December 31, 1957. 

c) Payment or repayments pursuant to price redetermination.— Your 
committee has also added another exception to the rule which excludes 
income arising from the sale of inventory items from the tax benefits 
accorded by this provision where there is a restoration of income held 
under a claim of right. Elsewhere in present law (sec. 1481) a reduc- 
tion in tax for a prior year is permitted where there has been a price 
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redetermination under a provision in a contract. However, the offset 
of the prior vear’s tax in such cases he w been i ld to be available only 
where the refund of the price is paid directly or indirectly to the 
United States or a United States agency. Thus, in the past this has 
discriminated against companies taking a subcontract from a “first 
tier’? subcontractor since in such cases the refund resulting from the 
redetermination of price does not go to a governmental agency. 

Your committee concluded that such cases deserve relief for past 
periods because of the compulsory nature of their contract arrange- 
ment where such arrangements have been initially instigated by a 
governmental unit. Thus, for past periods your committee has added 
an exception to the limitation with respect to inventories applicable 
in the case of section 1341 to provide that the tax benefits of this 
section are to be available where (1) a refund has been made pursuant 
to a price redetermination provision in a subcontract; (2) the parties 
to the subcontract are not related (within the meaning of sec. 267 (b)); 
and (3) although the subcontract is subject to statutory renegotia- 
tion, there is no mitigation of the effect of the redetermination of price 
(under sec. 1481) because the payment or repayment is not made to 
a governmental agency. 

Because your committee is uncertain as to what arrangements 
might be worked out in the future between a first-tier and second-tier 
subcontractor under this provision, it has made it applicable only to 
subcontracts entered into prior to January 1, 1958, with respect to 
years to which the income taxes under the 1954 Code apply (namely, 
those bezinning after December 31, 1953, and ending after August 16, 
1954). However, it has added aiathen provision (sec. 66 of the bill) 
which for the future gives relief to the second-tier subcontractor in the 
type of case described here, but requires the first-tier subcontractor to 
report this income in the year to which it was properly attributable 

(d) Technical amendment.—Existing law does not make it clear that 
where the tax for the year of restoration is computed by reducing it 
by the tax attributable to the item in a prior year, the deduetion, 
which is not taken into account, is not to have any effect at all. For 
example, it can be argued that the deduction, although not taken 
into account with respect to the current vear, should be taken into 
account for purposes of a net operating-loss carryback or carryover 
from this year. To make it clear that this is not the intention, the 
House bill provides that in such a case the deduction is not to be 
taken into es in computing income apart from compute tions 
under section 1341 itself. Your committee concurs in this amendment. 

This provision is effective for taxable years beginning after Decem- 
ber 31, 1953, and ending after August 16, 1954, the general effective 
date of the income taxes under the 1954 Code. 

Sectio 645 Claims against United States anvolrii q acquisitions of 
prope) ty 

Present law (in sec. 1347) provides a special rule in the case of 
taxpayers who have received amounts from the United States with 
respect to claims against the Government which involve acquisitions 
of property by the Government and which claims remain unpaid fot 
more than 15 years. In this case, the tax imposed is not to exceed 
30 percent of the amount (other than interest) received. This pro- 
vision was primarily designed for hardship cases arising from acquisi- 
tions of property by the Government during World War I. 
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The House does not believe that it is desirable to permit a provision 
of this type, providing special tax treatment, to remain as a permanent 
part of the law. For that reason the House bill makes this provision 
inapplicable to claims filed with the United States on or after January 
1, 1957. Your committee has accepted this provision but advanced 
the effective date to January 1, 1958. The provision will have 
application in those cases where a claim was filed before January 1, 
1958, but an amount was not received from the Government until 
after that date. 

The House bill also amends this provision to provide that the 30- 
percent limitation is to be applicable only with respect to the surtax. 
Thus, the 3 percent normal tax will also be imposed with respect to 
amounts received under this section in addition to the 30-percent tax. 
The normal tax was in addition to the 30-percent tax under the 1939 
Code and its omission in the 1954 Code was inadvertent. The House 
bill makes this amendment applic ‘able with respect to taxable years 
beginning after December 31, 1956. Your committee has accepted 
this amendment but made it ssabuia to taxable years beginning 
after Deeember, 31, 1957. 

This provision is expected to result in an increase in revenue over 
the long run but is of such a nature that estimates of current revenue 
gain cannot be made. 


Section 66 - Mitigation of effect of price redeterminations of subcontracts 
8 wbject to re nogotvation 

Where a price charged by a prime contractor is subject to price 

determination or where the prime contract, or a subcontract there- 
under, is subject to renegotiation and there is a repayment to the 
United States, present law (in sec. 1481) provides that the repayment 
is to be excluded from the contractor’s or subcontractor’s income for 
the prior vear or years in which it previously was reported for tax 
purposes. This treatment is available, however, only where there is 
a repayment to the United States or one of its agencies. It does not 
apply in the case of a repayment required of a second-tier subcon- 
tractor to a first-tier subcontractor. 

Elsewhere in this bill (see par. (c) in the discussion on sec. 64) 
your committee for subcontracts entered into before January 1, 1958, 
made provision for the type of case described above. In those cases 
it permitted the second-tier subcontractor to compute his 
income for the current year, either by taking the repayment 
as a deduction in that year or by reducing his tax for that year 
by the amount of tax paid in earlier years with respect to 
the amount now being repaid. From the standpoint of the second- 
tier subcontractor, this is, of course, appropriate tax treatment, 
although it does not require the first-tier subcontractor, who received 
the repayment from the second-tier subcontractor, to report this 
repayment as income in the same year as it is deducted by the second- 
tier subcontractor. While it appears imappropriate to impose an 
additional tax im such a case upon the first-tier subcontractor on a 
retroactive basis, your committee believes that, as a prospective rule, 
this obtains the correct result 

_ Therefore, your committee has added a new section to the chapter 

ealing with the recove ry of excessive profits on Government contracts 
(cl 1. in which sec. 1482 is added). In this provision, your committee 
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provides that, where there is a repayment from one party to anothe 
under a subcontract subject to statutory renegotiation, the tax of the 
party making the repayment is to be reduced and the tax of the p: wind 
receiving the repayment is to be increased for the year with respect to 
which the payment was originally made. The amount of the decrease 
and increase in tax in these two cases is to be determined by making 
a recomputation of tax for th — vear or years. However cor 
purposes of determining when the statute of limitations expires wit 
respect to this repayment (and also with respect to other provisions 
of the internal-revenue laws), this amount is to be considered an over- 
payment or underpayment in the year in which the ar is 
made. This provision does not apply in cases whe re the repayment 
is made to the United States, since this t type of case is already covered 
by present law (sec. 1481) 

This provision is made effective with respect to subcontracts entered 
into after December 31, 1957. 
Section 67 Revocation of election perm ittin q certai } proprietorships a 

partnerships to be taxed as corporations 

Present law (sec. 1361) permits certain proprietorships and partner- 
ships with 50 or less members to elect to be treated for tax purposes 
as corporations. This privilege is limited to those businesses where 
capital is a material income-producing factor or where 50 percent o1 
more of the gross income consists of Pals, profits, or income derived 


from trading as a principal or from certain types of brokerage com- 
missions. 

(7) De letion of House provision repealing section The House bill 
repeals section 1361 effective with respect to taxable years beginning 
after December 31, 1957. The reasons given were that this provi- 


1 


sion had proved difficult to apply i in actual prac tice because of the 
complexities which can arise in such problems as how to treat undis- 
tributed earnings and profits after a proprietorship or partne rship has 
been taxed under this provision for a period of time and then subse- 
quently becomes taxable as a proprietorship or partnership again. 
It was also pointed out that it had not been possible as yet to prepare 
either final or tentative regulations on this section. 

Your committee believes that many of the problems with tls pro- 
vision will be resolved with the preparation of regulations on tis sec- 
tion indicating in more detail how the provision will be applied. It 
recognizes, however, that problems may still exist and that as a con- 
sequence further legislative action ms LV ‘subseque ntly be required with 
respect to this provision. Your committee believes, however, that 
this provision is important to small business and is likely to be ex- 
tensively used when taxpayers can be sure of the tax consequences of 
making this election. For that reason your committee has rein- 
stated this provision. 

(6) Elections to apply provision in prior years—This_ provision 
provides that an election to come under the corporate treatment must 
be made in accordance with regulations prescribed by the Secretary 
or his delegate not later than 60 days after the close of any taxabl: 
year. However, the Treasury Department was not able to issue 
regulations under section 1361 before the last day (March 1, 1955 
on which this election could be made for 1954. As a result, it issued 
Treasury Decision 6124 on February 24, 1955, which permitted tax- 
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payers to make a binding election within a 60-day period after the 
close of the taxable vear. It was provided, however, that this elec- 
tion would not be valid unless perfected by the filing of an amended 
return on or before the last day of the third month following the 
month in which the final regulations are published. 

To make certain that an election under this section will not be bind- 
ing on the taxpayer before the final regulations under this section are 
published, the House bill provides a specific statutory substitute 
for Treasury Decision 6124. First, it provides that an election to be 
taxed as a corporation under section 1361, which is filed in accord- 
ance with regulations prescribed by the Secretary or his delegate, is 
to be treated as a valid election. However, it further provides that 
a valid election may be subsequently revoked at any time after the 
enactment of this bill and a period ending 3 months after final regula- 
tions are published on section 1361. Such a revocation, if made, 
would be effective for all years to which the election applied. Your 
committee has accepted without substantive change this House 
provision relating to the election. 

Section 68—Election of certain small-business corporations 

In 1954, Congress enacted legislation permitting proprietorships 
and partnerships to elect to be taxed like corporations (sec. 1361). 
{t the same time, the Senate passed, but the Congress did not enact, 

provision which would, at the election of the stockholders, permit 
corporations to forego the payment of any tax and require their share- 
holders to report the corporate income (whether or not distributed) 
as their own for tax purposes. 

Your committee believes that the enactment of a provision of this 
type is desirable because it permits businesses to select the form of 
business organization desired, without the necessity of taking into 
account major differences in tax consequence. In this respect, a pro- 
vision to tax the income at the shareholder, rather than the corpo- 
rate, level will complement the provision enacted in 1954 permitting 
proprietorships and partnerships to be taxed like corporations. Also, 
permitting shareholders to report their proportionate share of the 
corporate income, in lieu of a corporate tax, will be a substantial aid 
to small business. It will be primarily beneficial to those individuals 
who have marginal tax rates below the 52-percent corporate rate (or 
30-percent rate in the case of the smaller corporations) where the 
earnings are left in the business. Where the earnings are distributed 
and are in excess of what may properly be classified as salary pay- 
ments), the benefit will extend to individuals with somewhat higher 
rates since in this case a ‘‘double” tax is removed. The provision 
will also be of substantial benefit to small corporations realizing losses 
for a period of years where there is no way of offsetting these losses 
against taxable income at the corporate level, but the shareholders in- 
volved have other income which can be offset against these losses. 
In this connection it should be noted that the President’s Cabinet 
Committee on Small Business and the President in his budget message 
this last January recommended a general provision of this type for 
the benefit of small business. 

To permit shareholders in small-business corporations, in lieu of 
payment of the corporate tax, to elect to be taxed directly on the 
corporation’s earnings, your committee has added a new subchapter 
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(subch. S, secs. 1371-1377) to the code. Where the tax treatment 
provided by this subchapter is elected, the shareholders include in 
their own income for tax purposes the current taxable income of the 
corporation, both the portion which is distributed and that which is 
not. Neither type of income in this case is eligible for a dividend 
received credit or exclusion, since it has been subject to no tax at the 
corporate level. Generally, this income is treated as ordinary income 
to the shareholder without the retention of any special characteristics 
it might have had in the hands of the corporation. This rule has been 
adopted so that this provision can operate in as simple a manner as 
possible. Long-term capital gains, however, are an exception to this 
general rule. In the case of these long-term capital gains the char- 
acter carries over to the shareholder level. 

Where a shareholder has been taxed on corporate earnings which 
were not at that time distributed, and then the corporation in a 
subsequent year distributes ~aeer earnings to such shareholders no 
further tax is required from the shareholder at that time, since these 
earnings have already been taxed to him in a prior year. Once all such 
earnings have been distributed, if further distributions are then made, 
and the corporation had earnings and profits before it elected this 
special tax treatment, then such distributions are to be taxed to the 
shareholders in the same manner as ordinary dividends from 
corporations 

Under this provision the net operating losses of the corporation 
currently also are passed through to the shareholder. Thus, at the 
corporate level where this special treatment is elected, there is no 
carryover or carryback of operating losses to or from a year with 
respect to which this special treatment has been elected. At the 
individual level these “distributed” corporate losses are to be treated 
in the same manner as any loss which the individual might have from 
a proprietorship; that is, they first offset income of the individual, in 
that year (whether or not derived from another business) and then 
any e@Xcess of these losses 1y)g\ be carried back and offset against 
he individual’s income in prior years and, if any losses still remain, 
hye 


? 
t 
they mav be earried forward and offset against his income in 


subsequent years. 

Where this spec Hal treatment has been elected the basis of a share- 
holder’s stock 1s increased for any of the corporate earnings taxed 
to him which are not then distributed, although this basis is subse- 
quently reduced if these taxpaid corporate earnings are distributed 
The basis of the stock of a share oe is also reduced for any cor- 
porate losses which are passed through to him. The losses that he 
may take, however, are limited to the basis he has for the stock. 
Thus, his basis for the stock cannot be reduced below zero 

The right to elect the treatment provided under this new sub- 
chapter is limited to what are defined as small business corporations. 
These corporations must be domestic corporations which are not 
eligible to file a consolidated return with any other corporation. 
\lso, they must not have more than 10 shareholders, their share- 
holders must all be individuals (or an estate), no nonresident aliens 
may be shareholders, and the corporation may not have more than 
one class of stock. 

An election may be made to apply the tax treatment provided by 
this new subchapter only if all of the shareholders consent to this 
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election. For this purpose the shareholders are those of record as of 
the first day of the taxable year in question, or if the election is made 
after that time, shareholders of record when the election is made. 
An election to come under this provision must be made in a two 
months interval, cither in the first month before the beginning of the 
taxable year for which the election is to be made or in the first month 
of that year. (A longer period of time, up to 90 days after the date 
of enactment of this bill, is allowed for the first taxable year beginning 
after December 31, 1957.) Once this provision is elected it is effective 
not snk for the taxable year but also for all subsequent vears although 
this election may be terminated. 

The election to the tax treatment provided by this subchapter can 
be terminated in any one of several ways. First, the election is 
terminated if a new person becomes a shareholder of the corporation 
and he does not consent to the election. Second, the election can be 
terminated if all of the shareholders consent to its revocation. <A 
revocation, however, is effective only with respect to = ‘quent years 
unless it is made in the first month of the taxable yes Third, the 
election as to the treatment under this new sube inate is to be termi- 
nated if the corporation ceases to qualify as a small-business corpora- 
tion; that is, if the corporation no longer meets the requirements of a 
small business corporation, such as having not more than 10 share- 
holders or having no nonresident alien as a shareholder. Fourth, 
the election to be taxed under this new subchapter terminates if the 
corporation derives more than 80 percent of its gross receipts from 
sources outside the United States and, fifth, the election terminates 
if more than 20 percent of the corporation’s gross receipts are derived 
from interest, dividends, rents, royalties, or other forms of passive 
income. 

In order to prevent a corporation from electing in and out of the 
application of the provisions of this new subchapter, a limitation has 
been added providing that if a corporation has made an election under 
this subchapter, and if this election has been terminated or revoked, 
the corporation (or any successor) is not to be eligible to elect this 
treatment until its fifth year after the beginning of the year in which 
the termination or revocation is effective. However, the Secre tary 
or his delegate is given the authority to make exceptions to this 
limitation. 

This provision is to be effective with respect to taxable years begin- 
ning after December 31, 1957. 


Section 69—Period of limitation for filing claim for credit for State 
death taxes 

Under present law a credit is allowed against a portion of the 
tentative Federal estate tax for State death taxes. These State 
death taxes generally must be paid within 4 years after the estate tax 
return is filed to be eligibile for this credit. However, if an extension 
of time is granted to pay the Federal estate tax, the State death taxes 
need not be paid until after this period of extension. Similarly, if a 
petition for redetermination of a deficiency is filed with the Tax Court 
within 90 days after notice of a deficiency is mailed, the State death 
taxes need not be paid until 60 days after the Tax Court’s decision 
becomes final in order to be eligible for credit against the estate tax. 
However, if the Federal estate tax is paid and then a refund claim is 
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subsequently filed, no extension of time is available under existing law 
for the payment of State death taxes. 

Your committee agrees with the House that this discriminates 
against those who initially pay a disputed amount and then file claim 
for refund. As a result, both the House bill and your committee’s 
action provide that where timely claims for refund have been filed 
with respect to Federal estate taxes, credits for State death taxes can 
still be claimed if these taxes are paid within the 4-year period provided 
by law or before the expiration of 60 days after the Treasury Depart- 
ment has notified the taxpayer of the disallowance of part or all 
of his claim, or are paid within the 4-year period or before the expira- 
tion of 60 days after a final decision of a court acting upon this claim, 
whichever is later. This amendment is made both to the 1954 Code 
(sec. 2011 (c)) and to the 1939 Code (sec. 813 (b)). 

The amendment to the 1939 Code is applicable to estates of de- 
cedents dying after February 10, 1939, and on or before August 16, 
1954. The amendment made to the 1954 Code is applicable with 
respect to estates of decedents dying after August 16, 1954. 

This provision is expected to result in a negligible revenue loss. 
Section 70— Estate tax in case of reversionary or remainder interest in 

property 

Under present law an executor may, by posting an appropriate 
bond, postpone the payment of Feder: al estate tax on reversionary or 
remainder interests until 6 months after the termination of any pre- 
ceding interests in the property. Where this election is made, State 
or foreign death taxes which are attributable to the reversionary or 
remainder interest are allowed as a credit against the Federal estate 
tax if they are paid and credit is claimed for them within 60 days after 
the termination of the preceding interests in the property. 

The report accompanying the House bill points out that in some 
cases these 6-month and 60-day periods are too short a time to make 
the required payments of Federal and State taxes. For example, the 
settlement of accounts of a substantial and complicated trust may be 
required upon its termination before the executor obtains possession 
of the reversionary or remainder interest. In such cases, the payment 
of the State or foreign death taxes within the 60-day period may be 
impossible or result in undue hardship. 

The louse bill amends both the 1954 Code and the 1939 Code to 
extend, in the above types of cases, the time for payment of Federal 
estate taxes, and the time for paying and crediting State and foreign 
death taxes. Your committee has accepted these amendments 
without change. 

The 1954 Code (sec. 6163) is amended to permit the Treasury 
Department, where payment at the end of the present period of 
postponement will result in undue hardship, to extend the time for 
payment for additional periods not to exceed 2 years. A corresponding 
amendment to the 1939 Code (sec. 925) extends a similar benefit to 
the estates of decedents who died during the period covered by the 
1939 Code. The extensions authorized by these amendments are 
applicable only if the present period of postponement has not expired 
prior to the date of enactment of this bill. 

In cases where the above hardship extension for the payment of 
the Federal estate tax has been granted, the bill (in sec. 2015 of the 
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1954 Code and sec. 927 of the 1939 Code) extends to the expiration 
of the period covered by the hardship extension, the time within 
which State and foreign death taxes attributable to the reversionary 
or remainder interest can be paid and credit for them claimed against 
the Federal estate tax. 

Other technical or conforming amendments include— 

(1) an amendment to the 1939 Code (sec. 926) to insure the 
Government the right to require surety bond for the payment of 
the tax at the end of the hardship extension; and 

(2) an amendment to the 1954 Code (sec. 6601 (b)) to insure 
that the 4-percent interest rate, effective during the present period 
of postponement, will continue during the period of hardship 
extension. 

The amendments (sec. 6163 of the 1954 Code and secs. 925 and 926 
of the 1939 Code), which extend the time in hardship cases for paying 
Feder: ‘ estate tax, apply only if the prior interests in the property 
did not terminate before the beginning of the 6-month period which 
ends on the date of the enactment of this bill. The amendments 
(sec. 2015 of the 1954 Code and sec. 927 of the 1939 Code), which 
extend the time for claiming credit for State and foreign death taxes, 
apply only if the prior interests in the property did not terminate 
before the beginning of the 60-day period which ends on the date of 
enactment of this bill. The amendment to the 1954 Code (sec. 6601 
(b)) which relates to the continuation of the 4-percent interest 
charge in the case of hardship extensions of time is effective with 
respect to estates of decedents dying after August 16, 1954, the 
general rule of the 1954 Code applicable to the estate tax. 

This provision is expected to result in a negligible revenue loss. 
Section 71—Retirement annuities excluded from gross estate 

Present law (in sec. 2039 (c)), to the extent attributable to contribu- 
tions of the emplover, excludes from the estate-tax base the value of an 
annuity or other payment receivable by a beneficiary under an em- 
ployee’s trust which is part of a plan meeting the requirements of 
“section 491 (a)’’ or under a retirement annuity contract purchased 
by an employer under a plan meeting the requirements of “‘section 
401 (a) (3).” 

Tl us, in the case of an employee’s trust this exclusion is available 
only if that trust meets a/l of the requirements imposed for income tax 
purposes with respect to a “qualified plan,” that is, requirements 
intend -d to prevent discrimination in favor of employees who ere 
officers, shareholders, supervisory or highly compensated employees. 
In tie case of retirement annuity contracts, however, the present 
statute terally requires only that the annuity contract be purchased 
uider a plan meetit ig one of these requirements to qualify for this 
exclusion from the estate-tax base, that is, the requirement of sec- 
tion 401 (a) (3). 

The House bill makes it clear that the exclusion from the ests opty 
base is to be available in case of an annuity contract only if it is 
purchased under a plan meeting all of the requirements of s aan 
401 (a) reyuired of an annuity plan which is a “qualified ple.” for 
income tax purposes, that is, the requirements of section 401 (a) (3), 
(4). (5), and (6). Your committee concurs in this change. 

This section applies to decedents dying after December 31, 1953. 
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Section 72—Gift tax not to apply to election of survivor benefits under cer- 
tain qualified plans 

By the enactment of section 2039 of the 1954 Code, Congress added 
a new section to the internal revenue laws generally providing that 
the value at the decedent’s death of a joimt and survivor annuity pur- 
chased by the decedent’s employer (or one to which both the decedent 
and the employer made contributions) was includible in the decedent’s 
gross estate and, therefore, subject to estate tax. Subsection (c) of 
section 2039, however, provided an exception to this general rule 
This subsection provided that the portion of the survivor benefits pay- 
able under certain qualified pension, stock bonus, or profit-sharing 
plans which is attributable to the employer’s contributions is excluded 
from. the em ploye e's gross estate for estate tax purposes. 

Your committee agrees with the House that similar treatment to 
that outlined above should be made available in the case of the gift 
tax. Thus, your committee believes that the mere designation of a 
survivor beneficiary under a qualified plan should not result in the 
imposition of a gift tax when the survivor benefits are of such a nature 
that they would not be includible in the employee’s gross estate for 
State tax purposes. 

The House bill adds a new section 2517 to the code which provide 5 
that. the exercise or nonexercise, by an emplovee of an election as to 
survivor benefits is not to give rise to a gift tax where the annuity or 
pension rights are under an employee’s trust or annuity contract which 


is qualified under ae 401 (a). This exclusion is not to apply to 
the extent the annuity or peusion is attributable to contributions made 
by t the employee. Thu , this exclusion is comparable to the exclusion 


under the estate tax ae provided by section 2039 (c). 

The House provision applies to the calendar year 1955 and to 
all subsequent calendar years, the general gift tax effective date for 
the 1954 Code. 

Your committee has accepted the House provision and the effective 
date provided therefor. However, because many believe that it was 
not clear prior to the enactment of the 1954 Code whether the designa- 
tion of a survivor annuitant under a qualified annuity was subject to 
either the estate tax or to the gift tax, your committee has added a 
proviso to the effective date. This provides that, for calendar years 
before 1955, the determination of whether the exercise (or non- 
exercise) of an election to designate a survivor annuitant under a 
qualified annuity as being subject to the gift tax is to be made as if the 
new section 2517 had not been enacted and without inferences drawn 
from the fact that this section is not made applicable to calendar 
years before 1955. 

This provision is expected to result in a negligible revenue loss, 
Section 73—OASI coverage for employees of foreign subsidiaries 

This section of the House bill, which your committee has accepted 
without change, amends the heading of section 3121 (1) (3) of the 
code relating to agreements entered into by domestic corporations for 
the purpose of extending old-age and survivors insurance coverage to 
service performed by certain employees of foreign subsidiaries. The 
section corrects a typographical error in the heading by changing the 
word “Br” to “‘By.” 
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Section 74—Federal service 

This section of the House bill, which vour committee has accepted 
without change, amends the last sentence of section 3122 relating to 
the collection and payment of emplovment taxes with respect to 
Coast Guard exchanges. It strikes out erroneous references to ‘this 
subsection” and inserts the words “this section.” 


u 
} 
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Section 75—Acts to be performed by agents 

This section of the House bill amends the first sentence of section 
3504, relating to acts to be performed by agents in the case of employ- 
ment taxes. It strikes out an erroneous reference to “this subtitle” 
and inserts in place of this a reference to ‘‘this title.” Your committee 
has accepted this provision without change. 

This provision is effective with respect to remuneration paid after 
December 31, 1954. 


Section 76—Persons required to make returns with respect to income 
earned abroad 

Present law (sec. 911 (a) (1)) provides an unlimited exclusion from 
gross income for compensation for personal services earned outside 
of the United States by a United States citizen who is a bona fide 
resident of a foreign country. Present law (sec. 911 (a) (2)) also pro- 
vides an exclusion of up to $20,000 a year for personal-service income 
earned abroad by a United States citizen who ts present in @ foreign 
country at least 510 days out of 18 months. ‘Taxpayers have not 
been required to report these excludable amounts in either income- 
tax relurns Ol in il} formati Ol returns. 

Apparently, the scope of these earned-income exclusions provided 
for citizens abroad has been misunderstood. Some citizens have 
assumed that the exclusions apply to income earned abroad, whether 
or not they qualify as bona fide residents of foreign countries or are 
present in foreign countries 17 out of 18 months. In other instances, 
citizens hare mistakenly assumed that the exclusions apply to all 
items of income derived from sources outside of the United States. 
Types of income which are subject to United States tax, but which 
taxpayers frequently assume are not, include investment income, 
income from a taxpayer’s business to the extent it is attributable to 
capital and not to personal efforts, and earned income in excess of 
the $20,000 excludable where an individual is in a foreign country 
17 out of 18 months but is not a bona fide resident of that country. 
In addition, in the case of those who are abroad much of the time, 
some have the mistaken notion that, in their cases, income from 
personal services rendered in the United States is not subject to 
United States tax. 

Because of this confusion as to the tax status of these various types 
of income, the Internal Revenue Service has found it difficult to 
administer the exemptions provided by section 911. The possibility 
that honest errors will occur is, of course, increased by the fact that 
citizens residing abroad necessarily have less readily accessible sources 
of information for determining the tax liability. Moreover, surveys 
made suggest that income of those residing abroad is escaping taxation 
ind that remedial action is needed. It is believed that much of the 
difficulty stems from the fact that where taxpayers believe the exclu- 
sions to be applicable, they are at present reporting no information 
relative to the income, which means that the Internal Revenue Service 
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has little or no information available to it for determining whether the 
exclusions are properly allowable 

Your committee concurs in the House view that citizens residing 
abroad should be required to make returns in which they report their 
income in the same manner as other taxpayers whether or not they 


believe this 1 ncome to be excludable from taxation under section 911. 
To prov ide for this the To ise amends the cod sec. 6012) to provide 
that in determining whether a taxpayer has $600 or more of gross 
income and, therefore, has to file a return, gross income is to include 
earned income excludable by reason of having been earned outside of 
the United States in the manner provided by section 911. Your com- 
mittee has ac oe ted this provision without change 


Under the bill income excludable unc * ‘section 911 will be required 
to be treated as gross income only for pu eae s of determining whether 
a tax return must be filed. This will not deprive a United States 
citizen of any exclusion to which he is entitled and will have no effect 
apart from the requirement for filing returns and the administrative 
provisions relating to the filing of returns. It is expected, however, 
that the Treasury Department will exercise existing authority to re- 
quire all taxpayers who have income excludable under section 911 to 
report this income on tax returns in sufficient detail, and with sufficient 
information to support their claim for an exe auaon. 

Under the House bill this provision is effective with respect to 
taxable years beginning after December 31, 1956. Your committee 
has advanced this date 1 year. Therefore, in the case of calendar 
year returns the new provision will first apply to those filed for the 
calendar year 1958. 

This aang ision is expected to — In an increase In revenue over 
the long run but is of such a nature that estimates of current revenue 
gain cannot be made. 

Section 77—Election to make jount return r fil ing separate return 

The House bill amends th 1e code (sec. 6f (b)), which relates to the 
right of taxpayers to file joint returns w fc a certain time after having 
previously filed:separate returns. In subparagraph (C) of paragraph 
(2) of that subsection a reference is made to a petition filed with the 
Tax Court within the time prescribed in “such section,” which tech- 
nically is section 6212, whereas it shoul be section 6213. The House 
bill corrects this reference and your committee has accepted the 
House provision. 

Section 78—Returns treated as declarations of estimated tax by individuals 

The bill corrects a technical omission in — 6015 (f) of the 1954 
Code. That subsection now provides that a tax return filed by 
January 31 (or February 15 in the case of a farmer) will be a sub- 
stitute for, or an amendment of, a declaration of estimated tax for 
the preceding year. However, if the taxpayer has a taxable year 


énding at any time other than December 31 these are not the appro- 
priate dates. The bill a — ‘S having the same relation 
to any fiscal year as January 31 or February 15 has to the calen- 


dar year. Your committee has acce ites d this ame adaiesk 


Section 79—Publicity of erempt organization information 
Congress in the Revenue Act of 1950 required certain tax-exempt 
educational and charitable organizations to file additional annual 
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information to be made available to the public. For the most part, 
the organizations required to supply this public information are what 
are commonly referred to as educational and charitable foundations. 
The type of information made available to the public under this pro- 
vision includes the organization’s gross income, expenses attributable 
to this gross income, disbursements out of income for its exempt 
purpose, accumulations of income, aggregate accumulations as of the 
beginning of the year, disbursements out of principal, and a balance 
sheet. In addition to the annual information returns which must be 
filed by some of the tax-exempt organizations, applications are re- 
quired of most organizations claiming exemption in order that the 
Internal Revenue Service may determine whether or not they are 


exempt. These applications which are filed. only at the time the 
organization applies for a ruling as to its exempt status, are not 
presently available to the public. 


(a) Publicity of applications.—The House in this bill provides that 
the applications for exemption of these organizations, as well as other 
organization is described in section 501 (c) and (d), are to be made 

iwailable to the public when the exemption has been granted. Your 
committee agrees with the House that making these applications 
available to the public will provide substantial additional aid to the 
Internal Revenue Service in determining whether organizations are 
actually operating in the manner in which they have stated in their 
applications for exemptions. It therefore has accepted this provision 
of the House bill. 

The organizations, the applications of which will be made available 
to the public, include the following: so-called investment income 
holding companies for other exempt organizations; educational, chari- 
table, religious, etc., organizations; civic leagues, social welfare organi- 
zations, and loc al welfare employee associations; labor, agricultural, 
and horticultural organizations; business leagues, chambers of com- 
merce, etc.; social ¢ ave: fraternal beneficiary societies; certain volun- 
tary employees’ life, sickness, accident, and other benefit associations 
(including Government employee associations); local teachers’ re- 
tirement fund associations; local benevolent life-insurance associations 
and mutual or cooperative irrigation, electric, telephone, and like 
companies; nonprofit cemetery companies; nonprofit credit unions; 
mutual insurance companies, other than life or marine, whose gross 
rece ipts are not in excess of $75,000; ¢ orpor: ations organized by exempt 
farm coope ratives to finance ec rop ope rations of me ymbe ars; communal- 
ty pe religious or apostolic organizations; and United States Govern- 
ment instrumentalities. 

The House provision to which your committee has agreed provides 
(sec. 6104 (a)) for public inspection of the applications for exemption 
of organizations described in section 501 (ec) or (d) which are exempt 
under section 501 (a). The applications for exemption filed by these 
organizations (including not only those filed in the future but also 
those ~— have been filed in the past), together with any papers 
submitted by the organization in support of the application, are to 
be made available for public inspection at the national office of the 
Internal Revenue Service. In addition, in the case of applications 
filed after the date of enactment of this bill, copies of these applications 
(but not necessarily attachments, such as bylaws, charters, etc.) are 
to be open for public inspection at the field offices where the appli- 
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cations are filed or in the district where the organizations are located. 
It is your committee’s understanding that this provision will not re- 
quire any change in the current practice of the Internal Revenue 
Service in granting blanket exemptions to certain associations of 
religious organizations. 

In addition, the new provision specifies that, after these applica- 
tions have been made available to the public, the Treasury Depart- 
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House bill because information as to the total contributions and gifts 
received is essential to any proper analysis of these organizations. 

It should be noted that this refers merely to the total contributions 
and gifts received. Thus, it will not be necessary to submit lists of 
contributions made by individual contributors. 

In its hearings the attention of your committee was called to the 
fact that in the case of some tax-exempt charitable organizations, 
contributions are made to the organization in the form of used cloth- 
ing, second- hand household furnishings, etc. These articles are then 
repaired by han ‘dic apped persons and resold. It was pointed out that 
it would be difficult, if not impossible, to value such articles as re- 
ceived. Your committee suggests that in such cases the total gifts 
and contributions may be estimated, however, by reducing total sales 
of such articles, by selling costs, re pair costs, ete. 

(ad Effective dati Both the House bill and your commiuttee’s 
action provide that the amendment made with respect to publicizing 
the applications for exemption and also making these applications 

nd other related material available to committees of Congress 


take effect on the 60th day after this bill is enacted. “he 
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Section 883—Conveyance of title 

This provision of the House bill, which your committee has ac- 
cepted, amends section 6339 (b) (2) of the code, relating to convey- 
ance of title, to correct a grammatical error in the heading by changing 
the word “OF” to “AS.” 
Section 84—Request for prompt assessment 

(a) Corporations which are dissolved, or in process of dissolution. 
Present law (in sec. 6501 (d)) provides that an executor may request 
prompt assessment of any taxes (other than estate taxes) owed by the 
decedent or by the estate during the period of administration, and that 
a corporation which expects to be — within 18 months may 
request a prompt assessment of taxes owed by it. The House bill pro- 
vides that such a request can also be made Ws a corporation which 1s in 
process of dissolution, or has been dissolved, at the time the request is 
made. Your committee has accepted this seman 

(6) Siz-year statute—Present law (sec. 6501 (d)) also provides, in 
general, that, if proper requests for prompt assessment have been 
made, the tax must be assessed within 18 months after the request 
was filed, rather than within the usual 3 years. However, the usual 
3-year period for assessment is extended to 6 years, where there has 
been an omission. of 25 percent of — income (or 25 percent of the 
value of gifts) or ae al — holding company has not filed 
the required information schedule. Under present law, the 18-month 
period after a request for prompt assessment is not, however, expressly 
extended. The House provision, to which your committee agrees, 
specific ally oe a 6-year period for assessment in suc - cases, not- 
withstanding filing of a re quest for prompt assessme 


Section 85— Sie itations on assessment and collection 

(a) Trusts filing information returns.—Present law provides that if 
an organization believed to be exempt is found to be taxable as 
a corporation, the period of limitation for assessment is to begin to 
run from the date an mtormanton return required of exempt organiza- 


tions was filed by that organization. Such an organiz ation may be 
taxable as a trust, however, instead of as a corporation. The House 
bill (sec. 6501 (g) (2)) starts the : pe era of limitation on the date the 
information return was filed whether the organization is a corporation 


or atrust. Your committee concurs in this amendment. 

(6) Years to which carrybacks are applied.—A rule in the 1939 Code 
provided that where a net operating loss was carried back to reduce 
the income of an earlier year, any deficiency for that earlier year 
attributable to the carryback could be assessed at any time a deficiency 
for the subsequent year of the loss could be assessed. This rule, which 
was inadvertently omitted from the 1954 Code, was restored by the 
House bill. Thus, for example, if a 1956 loss is carried back to offset 
the income of 1954, a deficiency for 1954 could, in general, be assessed 
within 3 years after the return for 1956 was filed. Your committee 
has accepted this provision. 

Section 86—Limitations on credit or refund 

(a) Period for filing claim.—Under present law a claim, to be valid, 
must in general be filed within 3 years from the due date of the return, 
without regard to any period of extension granted for the filing of the 
return (or within 2 years from the time of tax payment, whichever is 
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later). However, the rule with respect to assessments is that the 
period of limitation is 3 years from the date the return was actually 
filed, whether or not filed when it was due. To correlate these rules 
the House bill (by amending sec. 6511 (a)) provides that a claim for 
refund or credit of any tax may be filed within 3 years from the time 
the return was actually filed (or, as under present law, within 2 years 
from the time of payment, whichever is later). Your committee has 
accepted this change. 

Limit on credit or refund.—Present law as one alternative pro- 
vides that the amount of any credit or refund allowed cannot exceed 
the portion of the tax paid within a period of 3 years immediately 
preceding the filing of the claim. ‘To correspond with the amendment 
described above, the House bill provides that in such cases the amount 
to be refunded or credited is not to exceed that portion of the tax 
which was paid within a period of 3 years preceding the filing of the 
claim plus the period of any extension of time for filing the return. 
Your committee has accepted this change. 

Period for net operating loss carryback.—The House bill (by 
amending sec. 6511 (d) (2) (A)) also changes an erroneous date with 
respect to pe riods of limitation for credit or refund in the case of net 
operating loss carrybacks. Present law provides that a valid claim 
for the refund of a tax for a year to which a’ net operating loss is 
carried back may be made on or before the “15th day of the 39th 
month” after the end of the taxable year of the net operating loss. 
Thus, if a net operating loss for the calendar year 1956 is carried back 
to 1954, under present law a valid claim may be filed within the period 
ending March 15, 1960. In the case of individual returns, however, 
the filing date is not March 15 but April 15. The House bill therefore 
changes the reference from the “15th day of the 39th month” to the 
“15th day of the 40th month” for individuals and your committee 
has accepted the change. 


Section 87—Correlation of interest where overpayment of tax 1s credited 
against underpayment of tax 


(a) General correlation of interest—Under present law situations can 
arise where, even though underpayments and overpayments offset each 
other, the Internal Revenue Service collects more interest than it pays 
yr the taxpayer is entitled to more interest than he owes the Govern- 
ment. Section 6611 (b) (1) of the code provides, for example, that 
interest On an overpayment which is credited against an additional 
assessment is to be allowed from the date of the overpayment to the 
date of the assessment. However, interest on an additional assessment 
which is offset against an overpayment runs from the due date of the 
return until the credit is scheduled, which may be long after the date 
the interest on the overpayment is cut off by the assessment of the 
additional amount. In such cases, although the underpayment and 
overpayment offset each other, the Internal Revenue Service collects 
more interest than it pays. On the other hand, where a taxpayer 
agrees to a determination and signs a waiver of the restrictions on an 
assessment, interest on an overpayment may run during the period 
between the 30th day after the waiver and the issuance of notice and 
demand while interest on an offsetting deficiency may be suspended. 
In such a case it is the taxpayer who 1s entitled to more interest than 
he owes even though the overpayment and underpayment offset each 
other. 
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The House bill eliminates these erratic differences of present law by 
terminating the interest both as to the overpayment and underpay- 
ment during any period of time to the extent they offset each other, 
except that interest on a deficiency will be charged for any period 
during which interest on the overpayment would not have been 
allowed if the overpayment had not been credited against the defi- 
ciency. This change is made both in the 1954 Code and in the 1939 
Code. Your committee has accepted this change. The House bill 
makes the amendments to both the 1954 and 1939 Codes effective 
with respect to overpayments credited after the date of enactment of 
this bill. However, your committee’s action makes these amendments 
effective with respect to overpayments credited after December 31, 
1957. 

(6) Interest attributable to net operating loss carryback in transition 
years affected by the 1954 Code.—Prior to the adoption of the 1954 
Code a net operating loss could be carried back only to the year 
immediately before the loss year. The 1954 Code, however, provided 
a 2-year carryback. Thus, situations arose where under the 1939 

Code law a loss was carried back 1 year and offset against income, 
are after the adoption of the 1954 Code the loss should have 
been carried back 2 years. As a result, a deficiency arose in the first 
prior year, which bore interest, but by specific statutory provision no 
interest was payable on the overpayment in the second prior year. 
The House bill stops interest on deficiencies in cases of this type for 
periods where there are corresponding overpayments for which no 
interest is payable. Your committee has accepted this amendment. 

This amendment is to apply to deficiencies in the first taxable year 
be fore a year ending after December 31, 1953, and before August 17, 

954, and overpayments in the second prior year. 


Section 88—Interest on underpayments 

It has been contended that interest to be collectible must be assessed 
within the limitation period for the assessment of the tax on which the 
interest has accrued. The House bill makes it clear (by providing 
an exception to the general rule of section 6601 (f) (1)) that interest 
may be assessed and collected at any time during the time when the 
tax involved may be collected. Your committee has accepted this 
clarification. 
Section 89—Failure to file certain information returns 

The bill amends section 6652 of the code, relating to additional 
amounts assessed for failure to file certain information returns. It 
makes it clear that the additional amount will apply if the required 
returns are not filed within the time prescribed, and the taxpayer can 
show no reasonable cause for failure to file on time. The language of 
existing law can be interpreted as applying only to failure ever to file 
such returns for a particular year rather than failure to file the returns 
on time. The House bill makes it clear that this interpretation of 
present law is not correct. Your sadauithes concurs. ‘The applica- 
tion of this section has been limited to information returns for which a 
fixed due date is prescribed by regulation. 
Section 90—Definition of underpayment 


Present law (sec. 6653 (c) (1)) provides that for purposes of measur- 
ing a deficiency in income, estate, or gift tax, the tax shown on the 
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return is to be taken into account if the return was filed before the 
last day prescribed for filing. The House bill makes it clear that the 
tax shown on the return also is to be taken into account if the return 
is filed on the last day prescribed for filing. Your committee has 
accepted this clarification. 

Section 91—Termination of taxable year in case of departing aliens 

Existing law provides that no alien may leave the United States 
until he has procured a certificate that he has complied with all of the 
obligations imposed upon him by the income-tax laws. Present law 
also requires a departing alien either to pay any income tax due, up 
to the time of departure, or to file a bond or other security to insure 
payment of the tax before a certificate of compliance may be issued to 
him. In practice the Internal Revenue Service makes exceptions to 
these rules in the case of foreign diplomats and aliens in transit through 
the United States without stopover privileges. 

Your committee agrees with the House that the Secretary of the 
Treasury should be provided with some flexibility in administering 
these requirements. Therefore, it has concurred in the House amend- 
ment (to sec. 6851 (d)) to provide that the Secretary or his delegate 
may by regulations provide exceptions to the rule that all aliens 
departing the United States must obtain certificates that they have 
complied with all obligations imposed upon them by the income-tax 
law. In addition, this provision, which your committee has accepted, 
provides that payment of taxes not otherwise due, or the furnishing of 
ee for payment of these taxes, will not be require ‘d if the Secretary 

‘ his delegate determines that the collection of the tax will not be 
mislead by the departure of the alien. In this case, also, the 
Secretary or his delegate may prescribe exceptions by regulations. 
Section 92—Bankruptcy and receivership proceedings 

(a) Immediate assessment.—Present law (sec. 6871 (a)) provides 
for the immediate assessme . of any deficiency upon (1) the adjudica- 
tion of bankruptcy of any taxpayer in any liquidation proceeding, or 
(2) the appointment of a receiver in any rece —— proceeding, or 
(3) the approval of a petition of, or against, any taxpayer In any 
other bankruptcy proceeding. oe ver, the statute does not specify 
whether an immediate assessment may be made in those cases where 
approval of a petition in bankruptcy is not required. Such cases 
include, for example, proceedings under the Bankruptcy Act relating 
to arrangements with unsecured creditors. 

The House bill makes it clear that the Government may make an 
immediate assessment where the Bankruptcy Act does not require 
approval of the petition. Your committee has accepted this provision. 

(6) No Tax Court proceeding to be instituted where unapproved 
petition in bankruptey has been filed—Present law (sec. 6871 (b)) 
provides that claims for deficiency, interest, etc., may be presented 
to the court before which a bankruptey petition is pending despite 
the fact that a petition for redetermination of the same deficiency is 
pending in the T'ax Court. However, it specifically provides that no 
petition for redetermination of a deficiency may be filed with the 
Tax Court after adjudication of bankruptcy, appointment of a 
receiver, or approval of the petition in any other bankruptcy 
proceeding. 
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The House bill makes it clear that no pe tition for redetermination 
of a deficiency may be filed with the ‘Tax Court after the filing of a 
petition in bankruptcy, where the Bankruptcy Act does not require 
approval of the petition. Your committee has accepted the 
clarification. 

Section 93—U/se of Cé rtifie d mail 

Several provisions of the Internal Revenue Code now provide for 
the use of registered mail, both by the Internal Revenue Service and 
by taxpayers. For example, the Service is required to use registered 
mail in issuing notices of deficiency and notices relating to the disallow- 
ance of claims. Further, the use of registered mail w ith respect to any 
pleading, notice, or process in respect of a proceeding before the Tax 
Court is a by present law to be sufficient service of such pleading, 
notice, or process. The Post Office Department in 1955, however, 
jaabtabes d a new type of mail service known as certified m: ail. Apart 
from the fact that only matter of no intrinsic value is acceptable for 
certified mail, registered mail and certified mail provide much the 
same services. Moreover, certified mail is much less expensive than 
registered mail. 

Accordingly, the House bill amends the code to provide that 
wherever the use of registered mail is presently required, either certi- 
fied or registered mail may be used. In addition, the Secretary or his 
delegate is authorized to prescribe by regulations the extent to which 
section 7502 of the code regarding prima facie evidence of delivery 
and regarding postmark date, now applicable to registered mail, are 
also to apply in the case of certified mail. It has been indicated that 
the Treasury Department will exercise this authority, if granted, only 
if the Post Office Department prescribes regulations requiring that the 
postal employee who postmarks a sender’s receipt for certified 
mail actually mails the letter. Your committee has accepted this 
amendment. 


This change is effective with respect to mailings which occur after 
the date of enactment of this bill. 


Section 94—-Reproduction of returns and other documents 
Representatives of the Treasury “pr rdeage have stated that 
faster and more accurate processing of information contained on tax 
returns, cards, and other records can be obtained through the use of 
microphotographic and other reproduction processes. It has also 
been pointed out that microfilming provides more dur: able and lasting 
records and permits a great reduction in storage space, thus reducing 


the cost of retaining records. This is particularly true with respect 
to corporate returns and various statistical and accounting records 
which must be kept for a long period. The capbliant and operation 
of equipment for processing film and for making reproductions, moet 


ever, would be expensive and, accordingly, has not been undertake 

The House bill (code section 7513 under your committee’s ac tion) 
grants the Secretary of the Treasury or his delegate authority to utilize 
the services of Federal agencies and commercial organizations for the 
processing of microfilm and other reproducing materials. It is under- 
stood, however, that the actual photographing of returns and other 
records would be performed only by Government employees. To pro- 
tect the confidential character of information contained in returns and 
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other documents, the Secretary is required to issue regulations provid- 
ing safeguards against unauthorized use of microfilm or other re produc- 
tions and unauthorized disclosure of information contained in these 
films or reproductions. In addition, a penalty of not more than $1,000 
or imprisonment for not more than | year, or both, is provided for any 
person who without authority uses tl e film or photographic impression 
or reproduc tion or dise a ses any information taken from this material. 

This provision furthe } prove s that microfilm and other reproduc- 
Lions a to have the same legal status as the orig inal documents and 
that the ‘se reproductions if properly authenticated, are to be admissible 
in evidence in any judicial or administrative proceeding as if they 
were the originals, whether or not the originals are in existence. 

Your committee has acce pted this House provision. 

Section 95—WSeals for offices of Treasury Department 

The Judicial Code provides that documents of a Government 
agency are to be admissible in court as evidence of the act, trans- 
action, or occurrence involved. It further provides that properly 
authenticated copies of these documents are to be admitted in evidence 
equally with the originals. 

In supplying the Justice Department with copies of Internal Rev- 
enue Service records certified under seal (usually assessment records) 
for presentation in court, it is now necessary that the copies be sent 
from the field offices, where the records are kept, to the national 
office in order to have the Treasury seal affixed. The copies are 
then sent be filed in a court, usually located in the district 
where the records are kept. This procedure for the authentication 
of records kept in the field is unsatisfactory in that it requires addi- 
tional paperwork in the national office, necessitates constant exchange 
of documents between the field and national offices, and results in 
delay of the presentation of evidence in situations where expeditious 
action is essential. 

To meet this problem the House bill (in sec. 7514 under your com- 
mittee’s amendments) authorizes the Secretary to prescribe individual 
seals for district directors of internal revenue and other officers and 
employees of the Department to whom functions of the Secretary are 
delegated. It also provides that judicial notice is to be taken of seals 
prescribed under this authority if facsimiles thereof are published in 
the Federal Register. Your committee has accepted this provision. 





Section 96—Income taxes paid under contract 

In some cases lessees contract to pay a fixed rental to a lessor 
without reduction for Federal income taxes, or agree to pay an annual 
rental plus any Federal income taxes of the lessor attributable to this 
rental income. On occasion, contracts of this type are also entered 
into by other than lessees and lessors. 

For taxable vears prior to 1952, it was the consistent practice of the 
Internal Revenue Service, for more than 30 years, to melude in the 
lessor’s income only the amount of the fixed rental plus the initial or 
original tax on the annual rental paid to the lessor. Any additional 
tax of the lessor paid by the lessee under the lease agreement was not 
included in the lessor’s income. This same rule also was followed 
in the case of contracts between corporations. This rule can be 
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illustrated by assuming a $100 rental payment and a flat 52 percent 
tax rate: 


Rental payment $100. 00 
Tax on $100 rental payment 52. 00 
Tax on Ist tax 27. 04 

Total payment bv lessee 179. 04 
The tax base m this case is $152 on which the tax, at a 52 percent rate, 


is $79.04. 

The above rule was changed in 1952 (Mimeograph 6779, C. B. 
1952-1, p. 8), as modified by Internal Revenue Service Mimeo- 
eraph 51 (C. B. 1952-2, p. 65), with the result that for taxable years 
beginning after December 31, 1951, the Internal Revenue Service held 
that the lessor is deemed not only to have received as income the 
stipulated rental payment, but also all Federal income taxes paid by 
the lessee on behalf of the lessor. Since the lessee is obligated to pay 
all Federal income taxes, this additional tax, in turn, gives rise to 


idditional income to the lessor which, in turn, elves rise to additional 


‘ 
tax and additional income, and so forth In this manner the tax on a 
tax is pyramided to a point where the income tax liability paid by the 
lessee may be greatly in excess of the initial tax on the rental income, 
except those cases where the lease agreement co itains a ceiling on 
the liability of the lessee to pay the lessor’s taxes. This ‘‘pyramiding”’ 
rule was also applied in the case of contracts otner than leases, This 


rule ean be illustrated by the same example 2s that Viven above. 


namely, a $100 rental pavment aid a flat 52 percent tax rat 
Rental pay nent SLOO. OO 
lax on $100 rental payment 52. 00 
J ax on Ist tax 27. 04 
Tax on 2d tax 14. O6OS 
Tax on 3d tax 7. 3116 
Tax on 4th tax , O20 
Tax on 5th tax 1. 9770 
Tax on 6th tax 1. O28! 
Tax on 7th tax 5346 
Tax on Sth tax 2780 
Tax on 9th tax 1446 
Tax on 10th tax 0752 
Tax on 11th tax O39] 
Tax on 12th tax 0203 
Tax on 13th tax : O106 
lax on 14th tax : 0055 
Tax on 15th tax 0029 
Tax on 16th tax .OO15 
Tax on 17th tax QOOS 
Tax on 18th tax . 0004 
Tax on 19th tax OOO? 
Tax on 20th tax O00! 
Total payment by lessee 208. 3332 


The tax base in this case is $208.33 on which the tax is $108.33. 
Section 110 of the 1954 Code changed this rule for subsequent tax- 
able vears in the case of leases enter d into before 1954 where both 
the lessee and lessor are corporations. Under this section the lessor 
is required to include in income only the amount of the rental pay- 
ment, and only this amount is allowed as a deduction to the lessee. 
The lessee is not allowed to deduct any income taxes paid on behalf 
of the lessor. The “pyramiding” rule continues to apply, however, 
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in the case of contracts other than leases. The 1954 Code rule for 
leases can also be illustrated by the example of the $100 rental pay- 
ment and a flat 52-percent tax rate: 


Rental payment Fd pa big dk anton cine ei bia oesd $100 
Tax on $100 rental payment- Sienserns unas Gales cacads _— ite lasik ipnich iat cetise aed 52 
Total payment by lessee__- Sek eats cr Say yaa be See apn ch ta ab a ode 152 


In this case, however, the lessee can Adina only the $i00 rental 
payment paid to the lessor and may not deduct the $52 payment of 
taxes he made for the lessor. Thus, he foregoes a tax benefit of $27.04 
(assuming the 52-percent tax rate on $52 of income which otherwise 
would be deductible 

Although the tax payments are divided differently between the 
lessee and lessor, as indicated in the examples presented above, the 
pre-1952 and post-1954 rules applying to leases are likely to result in 
substantially the same total tax payments. Thus, the hardship in this 
case exists only with respect to the taxable years 1952 and 1953 where 
a much heavier tax burden is imposed. 

In view of the consistent practice for more than 30 years of the 
Internal Revenue Service, the House concluded that it is appropriate 
to make the pre-1952 rule applicable to all taxable years coming under 
the 1939 Code. It therefore amends the 1939 Code (sec. 22) to 
accomplish this result. This amendment provided that if a lease was 
entered into before January 1, 1952, both the lessee and lessor are 
corporations, and under the terms of the lease the lessee is obligated 
to pay or reimburse the lessor for any part of his income taxes with 
respect to the rentals he derives from the lease, then the new provision 
was to be applical able. 

Your committee agrees with the reasoning of the House as to the 
treatment which should be accorded in the case of leases for the period 
1952 and 1953. However, in its hearings the attention of vour com- 
mittee was called to the fact that a similar problem existed for the 
years 1952 and 1953 for contracts between corporations even though 
no lease was involved. As indicated above, before 1952 such con- 
tracts were accorded the same treatment as leases and then for 1952 
and 1953 they also were subjected to the “pyramiding” rule. To 
provide equ: ality of treatment in these 2 cases for the 2 years under 
consideration in the House provision, your committee believes that 
for the years 1952 and 1953 “pyramiding”’ should also be wiped out 
in case of corporate contracts. Therefore, it has revised the House 
provision to extend it to such cases. No change, however, is made 
in its application to leases. 

Both the House and your committee’s versions of this provision are 
effective for taxable years beginning after December 31, 1951, to 
which the 1939 Code ¢ applies. If any of these vears are closed years, 
the statute of limitations is opened for a period of 6 months after the 
date of enactment of this bill for the claiming of credit or refunds. 
No interest is to be paid on any overpayment resulting from this 
provision. 

This provision is expected to result in a negligible revenue loss. 
Section 97—Certain recapitalizations of railroad corporations 


One of the two alternative methods on which the World War II 
excess-profits credit could be computed was the invested capital 
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method. An element of invested capital was “equity invested 

capital.” In general terms this was the money and property paid 
in, plus the earnings and profits of the corporation and less any dis- 
tributions made by it. Where a corporation was reorganized and 
property was transferred from the old corporation to a new corpora- 
tion and the exchange was a tax-free exchange, section 760 of the 1939 
Code in general provided that the equity invested capital of the old 
corporation was carried over to the new corporation for purposes . 
determining its excess-profits credit. Thus, where the assets of § 
railroad were transferred from one corporation to another in a cae 
ceeding in receivership or bankruptcy, this section provided that the 
equity invested capital of the new corporation would reflect the basis 
of the assets transferred in the hands of the transferor corporation. 
It has been held, however, that where a railroad corporation was 
reorganized by means of a recapitalization with the result that the old 
corporation’s charter is retained, the equity invested capital of the 
corporation may be reduced, for example, where bonds of the corpora- 
tion are exchanged for new bonds and stock. 

Your committee sees no reason wh y the equity invested capital of a 
railroad should be reduced where it goes into rect oe 4 bank- 
ruptcy me¢ rely on the eTO unds that the reorganization takes » form 
of a recapitalization and as a result there is no new caeeeae on. 
Substantially the same factual situation may exist where there is a 
transfer of the assets to a new corporation but in this case there 
is no reduction in the equity invested capital As a result excess 
profits taxes in this latter case may be smaller than in the former. 
Moreover, your committee does not believe that this result was 
intended at the time of the adoption of the World War II excess 
profits tax. In providing a specific carryover of the equity in- 
vested capital only where there was a transfer of the assets from one 
corporation to another it was thought unnecessary to provide for the 
bankruptcy or recelvi rship case Where the sam corporat charte: 
was retained; in such a@ case it was assumed that there would be no 
reduction of the equity invested capital. 

To provide equality of treatment for railroad corporations going 
through a bankruptcy or receivership proceeding between those which 
are recapitalized and those whose assets are transferred from one cor- 
poration to another, your committee has made an amendment to sec- 
tion 723 of the Internal Revenue Code of 1939. In this amendment it 
has provided ~_ where a recapitalization of a railroad occurred 
after December 31, 1938, in a bankruptcy or receivership proceeding, 
the equity iaeeened capital of the corporation, at the election of the 
taxpayer, is to be the same as if the assets had been exchanged in a 
tax-free reorganization to which section 760 of the 1939 Code applied. 


This amendment is to apply to years beginning after December 31, 
194] 


Section I8—Be quests, étc., toa surviving SPOUSE 

Under both the Internal Revenue Code of 1939 (sec. 812 (e)) and the 
Internal Revenue Code of 1954 (sec. 2056) a marital deduction is 
allowed in computing the taxable estate if the surviving spouse has a 
right to the income from property for life, coupled with a general 
power of appointment over it. However, the 1939 Code (sec. 812 (e) 
(1) (F)) requires in such cases that the property be placed in trust, 
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and because of doubt under the laws of various States as to what con- 
stitutes a trust, it is not clear when a life estate will qualify as a trust. 
Nor, is it clear under the 1939 Code whether property qualifies for the 
marital deduction, when the interest given the surviving spouse 
is placed in trust and the surviving spouse has an income interest in, 
and power of appointment over, only part of the property. 

On the other hand, the 1954 Code (see. 2056 (b) (5)) provides that 
property in a life ests rte, as well as property in trust, qualifies for the 
marital deduction and that a right to income, plus a general power of 
appointment, over only an undivided part of the property, will qualify 
that part of the property for the marital deduction. 

Your committee, therefore, has amended the House bill to add a 
provision to conform the marital deduction provisions of the 1939 
Code with the more realistic rules of the 1954 Code. Thus, if an 
interest in property passes from the decedent to his surviving spouse 
(whether or not in trust) and the spouse is entitled to all of the 
income from the entire interest, or all of the income from a specific 
portion of the entire interest with the power in her to appoint the 
entire interest or a specific portion, the interest which passes to her 
qualifies as a marital deduction in computing the taxable estate of the 
decedent if it generally satisfies the following five conditions: 

The surviving spouse must. be entitled for life to all of the 
income of the entire interest, or a specific portion of all of the 
income from the entire interest. 

(2) The income passing to the surviving spouse must be 
payable annually or at more frequent intervals. 

(3) The surviving spouse must have the power to appoint the 
entire interest or the specific portion to either herself or to her 
estate. 

(4) The power in the surviving spouse must be exercisable by 
her alone and (whether exercisable by will or during life) must be 
exercisable in all events. 

The entire interest, or the specific portion, must not be 
subject to a power in any other person to appoint any part to 
any person other than the surviving spouse. 

The provision is to apply to estates of decedents dying after April 1, 
1948, and before August 17, 1954. This was generally the period 
under the 1939 Code in which the marital deduction was available. 

The provision also opens the statute of limitation for purposes of 
refund or credit of overpayments (where the statute was not closed 
by a closing agreement or compromise). For this purpose the statute 
is open for 1 year after the date of enactment of the bill. No interest 
is to be paid with respect to any refunds under this provision. 


Section 99—Change from retirement to straight-line method of computing 
depreciation in certain cases 

Prior to 1942, class I railroads for many years employed the retire- 
ment method of computing depreciation on roadway assets for income- 
tax purposes, as well as reporting to the Interstate Commerce Com- 
mission op this basis. These roadway assets include buildings, 
bridges, tunnels, water towers, etc., but not the rolling stock, roadbed, 
or the track. Instead of taking depreciation as the asset is used, 
under the retirement method, the origimal cost of an asset (less salvage 
value) is charged off against income at the time of the retirement of 
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the asset from use. In 1942, the Interstate Commerce Commis- 
sion ordered class I railroads to change, not later than January 1, 1943, 
from the retirement method of computing depreciation on roadway 
assets to the straight-line method. Under the straight-line method of 
computing depreciation, the original cost of an asset (less salvage 
value) is charged against income by means of annual deductions over 
its useful life. 

Because of the Interstate Commerce Commission’s order, and be- 
cause during World War II these assets were needed and, therefore, 
were not retired aa charged off against income, the railroads asked 


the Commissioner of Internal Revenue to permit them to change 
over, for income-tax purposes, to the straight-line method of com- 
puting depreciation. Permission was granted, but only on the 


condition that the railroads establish a reserve generally of 30 percent 
of the cost of the roadway assets. The effect of this reserve was to 
limit the remaining amount which could be recovered by depreciation 
to the cost of the se assets reduced by the 30- percent reserve. Although 
the re alto ids oe cted to this condition, many of them finally agreed to 


the esta! blishn of this reserve imposed by the so-called terms let- 
ters. The changeovers to the new method of com puting depreciation 
occurred, generally, in 1942 and 1943. A number of court decisions 
have dealt with the tax effects of the retirement method of computing 
di prec! tion and with the tax effects in c! ang’ or from this met! od of 
ad preciation to another. ‘These decisions relate to a number of differ- 
ent issues and involve widely varying factual situations. They have, 


however, thrown some doubt upon the validity of the 30-percent 
reserve requirement imposed upon the railroads under the terms 
letters. As a result, the railroads and the Internal Revenue Service 
have been engaged in a continuing controversy over the tax effects of 
this change in aie aa of computing depreciation. The amendment 
made by the House bill is, in essence, a ateyee nt of this controversy 

In the House debate on this bill, it was pointed out that, if the 
Internal Revenue Service failed to as ain its position in court with 
respect to the legality of these reserves, it has been estimated that 
there might be a revenue loss of as much as $273 million for the years 
1943 through 1955 and that, for the period 1956 to 1995, there might 
be a total additional reduction in income taxes of approximately $50 
million more than under the provision adopted by the House. 

The form of the settlement provided by the House bill relates to 
taxpayers who changed from the retirement to the straight-line 
method of computing depreciation for any taxable year beginning 
after December 31, 1940, and before January 1, 1956. The treat- 
ment provided is elective. If the election is made, a series of adjust- 
ments are required, the general effect of which is outlined below. 

First, for taxable years beginning after December 31, 1955, the 
taxpayer’s reserve for depreciation for the affected assets is to be 
computed by including only (1) depreciation sustained before March 
1, 1913, (2) depreciation computed taking into account the 30-percent 
reserve requirement imposed by the terms letters for the years from 
the date of the changeover to the taxpayer’s first year beginning after 
December 31, 1955, and (3) the portion of the 30-percent reserve 
applicable to certain dispositions of property occurring on or after 
the changeover date and before the 1956 adjustment date. Thus, in 
effect, this substitutes for the 30-percent reserve requirement the 
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requirement that, for 1956 and subsequent years, the basis of the 
assets involved is to be reduced for the actual depreciation which 
occurred before the imposition of the income tax in 1913, plus the 
depreciation which was actually charged off in the period from the 
changeover through 1955, taking into account only for this one 
period the 30-percent reserve required by the terms letters plus the 
part of the 30-percent reserve applicable to the dispositions referred to. 

The effeet of this adjustment is to permit for the future a larger 
depreciation deduction than that permitted under the terms letters. 
The reduction in the basis of the assets for pre-1913 depreciation is 
quivalent to about one-third of the 30-percent reserve. 

Second, for the period between the changeover date and the tax- 
payer’s first taxable year beginning after December 31, 1955, the 
depreciation reserve is to be computed by including the 30-percent 
reserve and the depreciation allowable for prior years under this 
reserve. As a result, if a taxpayer elects to come under this section, 
he cannot contest the 30-percent reserve ae ment 1mposed by the 
terms letters and, therefore, with one exception, noted be low, he 
cannot file claims or suits for refunds for a period. 

The exception refe oe to a relates to a readjustment which 
; permitted under t bill for purposes of determining the equity 
invested capital base so the "Worl! War I] and Korean war Excess 


Profits Tax Acts For this purpose, the basis of the assets is to be 
reduced only for depreciation sustained before March 1, 1913 on 
property held on the changeover date. The effect of this adjustment 
will be to increase the excess-profits credit and decrease the income 


subject to the excess-profits tax in the case of some of ‘thes railroads. 

Because of the possibility that the Service might fail to sustain its 
present position in the courts, and because the provision adopted by 
the House appears to be a fair and equitable settlement of the 
controversy, your committee has accepted the House provision with 
only a minor technical change. 

In considering this provision, the attention of your committee was 
called to a railroad which was not a party to the terms letters and 
which is still on the retirement method of accounting for tax purposes. 
This provision will have no application to such a railroad since it 1s 
following a retirement method of accounting. 


Section 100—-Amend ments to 1954 Code with respect to property acquired 
from retirement method corporation 

This section of the House bill is closely related to section 99. It 
also deals with a changeover from the retirement method of taking 
depreciation to another method of taking depreciation. The section, 
however, applies to taxpayers who ac quired property in a receivership 
or bankruptey proceeding where the prior corporation which trans- 
ferred the property to the taxpayer used the retirement method of 
depreciation and the taxpayer acquiring the property phat another 
method of depreciation. In such cases, the acquiring taxpayer is re- 
quired generally to make the type of adjustments referred to in section 
99. Since taxpayers coming under this provision are required to 
make this change, this provision differs from section 99, which is 
elective. 

The principal respect in which the adjustments under this section 
differ from those referred to in section 99 is that the 30 percent reserve 
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the tern 
March 1, 1! 






1s letters (rather than the depreciation sus- 
113) is to be taken into account in computing 


equity invested capital for purposes of the World War IT and Korean 
war excess profits taxes. 

Your committee in ge 
grounds that such a provision is necessary to make sure that railroads 
going through bankruptey or receivership proceedings may not as a 
result of these proceedings change from the retirement method of 
accounting to the strat 
adjustme nt for pre-1913 depreciation, merely on the grounds that the 
reorganized railroad re presents a new taxpayer. 

However, the attention of your committee has been directed to a 
litigated case to which this section would apply if not modified. This 
case is The . 1kron, Canton & Youngs town Railroad ( ompar y V. Commis- 


sioner (22 T. ¢ 


C. 648 (1954 


neral agrees with the House action on the 


ght line depreciation method without any 


)). remanded to the Tax Court by the United 


States Court of Appeals for the Sixth Circuit pursuant to stipulation 


order by the 


Tax Court 


modifying its decision entered January 12 


1956. In this case, there was a determination of the adjusted basis of 
aight-line property of the type described in this provi- 
sion, and the right of the taxpayer to use the str: sight dine depreciation 
method was established. 
to compel a taxpayer in this situation, who has already litigated this 
matter, to make adjustm 
appears especially ina . in view of the fact that section 99, 
which has application te 


retirement-strs 


Unite d State Ss, 


In view of 


in 1954 


is elective 


Your committee believes it is inappropriate 
ents not required by the court order. This 


» the bulk of the national railroads in the 
rather than mandatory. 


f this, your committee has provided that section 100 is 
not to apply to taxpayers if, before the date of enactment of this bill, 
there has been a determination by the Tax Court or other court of 
competent jurisdiction (in any proceeding in which the court ee 
became final after December 31, 1955), for any taxable vear, of thi 
adjusted basis of property of the type described by this ait , pro- 
vided that the decision established the right of the taxpayer to use 
the straight-line depreciation method. 


Section 101- Et tension of time for filing claims for refunds of over pay- 


ments of an COM ¢ tar hased upon education ( rpe nSes paid Or neu) rred 


The Internal Revenue 
tional expenses were deductible as business expenses, or as expenses 


incurred in tl 


le producti 


Service long held that relatively few educa- 


m of income. Generally, the Service had 


held that for such expenses to be deductible they must be required as 
a condition to the retention, by the taxpayer, of his present employ- 


ment. On April 4, 1958, 


news release 


announced 


however, the Treasury Department in a 
that it was issuing final regulations which 


were more liberal than the regulations previously in force, in that the 
expenses incurred by a teacher for education could be deducted even 
though they were incurred voluntarily and even though the courses 
taken carried academic credit or resulted in an increase in salary or in a 
promotion. The news release also indicated that this change was 
made in order to remove the distinction previously drawn between 
self-employed persons and employees, such as teachers. The final 
regulations issued on April 5, 1958, provided that expenditures made 


by a taxpayer for his education are deductible if they are for educa- 
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tion (including research activities) undertaken to maintain or improve 
skills required by the taxpayer in his employment or in his trade or 
business. ‘These new, and more liberal, regulations were made effec- 
tive for years to which the 1954 Code is applicable, or generally back 
to January 1, 1954, but credits or refunds can be made only if the 
years involved are still open. 

Your committee is pleased with the more liberal interpretation by 
the Internal Revenue Service of what constitutes deductible educa- 
tional expenses. A problem has arisen, however, as a result of the 
date of the news release and the date the new regulations were 
issued. For most calendar year taxpayers the period of limitations 
expired with respect to their 1954 tax returns on April 15, 1958. 
This was only 10 or 11 days after the date the new regulations and 
news release were issued. Your committee believes that this is too 
short a time to have given teachers and others generally throughout 
the country an opportunity to reexamine their 1954 returns and file 
claims for refunds with respect to any expenses incurred then which 
they then, for the first time, found were properly deductible under the 
regulations. 

Therefore, your committee has added a section to the bill which 
provides that refunds or credits relating to the deduction of educa- 
tional expenses may be made for any taxable years beginning after 
December 31, 1953, and ending after August 16, 1954, even though 
on the date this bill is enacted, or at any time within 60 days there- 
ifter, the statute of limitations has expired for any of these years 
except in the ease of closing acreements and compromises) . Kor a 
claim to qui ality for one of these closed years, however, it must be 
filed within 60 days after the date of enactment of this bill. 


Section 102—Deductibility of accrued vacation pay 

Under the 1939 Code (sec. 43) the period for taking deductions was 
stated to be the taxable year in which the expenses were “paid or 
accrued” or “paid or incurred,’ depending upon the method of 
accounting, “‘unless in order to clearly reflect the income the deductions 
or credits should be taken as of a different period. ’’ In this connec- 
tion, published rulings (@CM 25261, C. B. 1947-2, 44; I. T. 3956, C. B. 
1949-1, 78), in general held that vacation pay for the next year could 
be accrued as of the close of the taxable year in which the qualifying 
services were rendered if under the employment contract all of the 
events necessary to fix the liability of the taxpayer for the vacation 
pay had occurred by the close of the taxable year. In determining 
whether the events necessary to fix the liability of the taxpayer for 
vacation pay had occurred, the fact that the employees’ right to a 
vacation (or payment in lieu of vacation) in the following year might 
be terminated if his employment ceased prior to the scheduled vacation 
period was not regarded as making the liability a contingent one rather 
than a fixed one. It was held that the liability was not contingent 
since the employer could expect the employees as a group to receive the 
vacation pay and, therefore, that only the ultimate-amount of the 
liability to the group remained uncertain at the close of the year. 

In Revenue Ruling 54-608 (C. B. 1954-2, 8) the Internal Revenue 
Service reconsidered its previous eee on vacation pay. This 
ruling held that no accrual of vacation pay could occur until the fate 
of liability with respect to specific employees was clearly established 
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and the amount of the liability to each individual employee was 
capable of computation with reasonable accuracy. This ruling was 
initially made applicable to taxable years ending on or after June 30, 
1955. It was then thought that taxpayers accruing vacation pay 
under plans which did not meet the requirements of the strict accrual 
rules set forth in this ruling would utilize section 462 of the 1954 Code. 
This section of the code, however, has been repealed and the Treasury 
Department in a series of actions has continued to postpone the 
effective date of Revenue Ruling 54-608 until January 1, 1959 (the 
last postponement was made in Rev. Rul. 57-325, IRB 1957-27, 11, 
July 8, 1957). The Treasury Department aiconthe announced in 
Revenue Ruling 58-340, Internal Revenue Bulletin 1958-28, page 19, 
that the postponement of the effective date of Revenue Ruling 54-608 
applies only to those taxpayers who were properly accruing vacation 
pay under [. T. 3956. In the latest ruling postponing the effective 
date, Revenue Ruling 54-608 was made in: upplicable to taxable 
years ending before January 1, 1959, except in cases involving an 
agreement with a labor union which was in effect on June 30, 1957, 
and which expires after December 31, 1958. In such cases Revenue 
Ruling 54-608 is to be applicable for the first time to taxable years 
ending on or after the 90th day after the date such agreement expires. 
This latest ruling states that there will be no further extension of the 
period of inapplicability of Revenue Ruling 54-608. 

our committee has concluded that more time is required for study 
before Revenue Ruling 54—608 is made applicable to those taxpayers 
who were properly accruing vacation pay under |. T. 3956. There- 
fore, your committee has extended for 2 more years the period in which 
Revenue Ruling 54-608 is to be inapplicable with respect to such 
taxpayers. Thus, in section 162 the bil provides that in respect of 
such taxpayers deductions for accrued vacation pay are not to be 
denied for any taxable year ending before January 1, 1961, solely by 
reason of the fact that the liability for the vacation pay to a specific 
person has not been clearly established or that the amount of the 
liability to each individual is not capable of computation with reasor 
able accuracy. 


Section 1083—Reimbursement for m oving ELPEnses recewed by employees 
of certain corporations formed f exclusioely to operate laboratories for 
the Atomic EF) nergy ‘OMMISSU 

A situation has been called to be attention of your committee 
involving moving expenses received by employees of a corporation 
formed to perform research development and production tasks for 
the Atomic Knergy Commission on the ordnance aspect of atomic 
weapons. The corporation concerned engages only in activities 
assioned to it by the Atomic Energy om nISSIO} and it ope rates 
under a contract which specifically provides that all costs and expenses 
of operation will be re imbursed by the havea Energy Commission 
from appropriations by Congress. Also, under the contract the serv- 
ices of the corporation involved are to be rendered without profit of 
any kind. 

In hiring the professional and skilled employees required for the 
type of work in which the corporation is involved, the corporation 
paid the traveling and moving expenses incurred by the new employees 
in moving to accept employment. Until Revenue Ruling 55-140 
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(C. B. 1955-1, 317) was issued in March of 1955, the officials of the 
corporation had assumed that such expense reimbursement was not 
taxable income. This was based on the fact that an Internal Revenue 
Service ruling issued in 1949 to a laboratory, which was an Atomic 
Energy Commission installation, initially had held that reimbursed 
travel e xpense to a new employee from a person under contract to the 
Atomic Energy Commission was taxable income, was modified by the 
Commissioner in 1951. In the 1951 ruling it was held that reimburse- 
ment for travel expense on transfers between different nonprofit con- 
tractors in the Atomic Energy Commission complex was not considered 
to be taxable income. 

In view of all of the circumstances involved in this case, your 
committee believes that it would be unfortunate to impose income 
tax with respect to the reimbursement of moving expenses for the 
employees of this corporation. It has, therefore, added a new section 
to the bill relating to amounts received by an individual, after De- 
cember 31, 1949, and before the date of enactment of this bill from a 
corporation meeting certain qualifications, as reimbursement for 
moving himself and his immediate family, household goods, and 
personal effects to a new place of residence in order to accept employ- 
ment with the qualifying corporation. ‘This section provides that 
moving e xpenses of the type refe rred to above are to be excluded from 
the gross income of the individual to the extent that the reimburse- 
ment did not exceed the actual expenses paid or incurred for these 
purposes. 

This provision is not, however, to apply in any case where the 
individual involved was advised at the time of his employment by 
an authorized official of the corporation that the amount of the reim- 
bursement would be includible in gross income. In the case in 
question it is understood that new employees on or about September 1 
1955, were advised specifically that the amounts reimbursed to them 
for moving and travel expenses were taxable income and thus many, 
if not all, of the new emplovees hired after that date will not receive 
the treatment accorded by this provision. 

The conditions which must be met by a corporation to qualify 
under this provision are (1) it must be formed exclusively for the 
pes of, and be exclusively engaged in, operating without profit a 

cientifie laboratory for the Atomic Energy Commission, and (2) it 
must be operated solely on funds appropriated to the Atomic Energy 
Commission by Congress. 


Section 104 Extension of time foi making refund of overpayments of 
income tax resulting from erroneous inclusion of certain compensa- 
tion for injuries or sickness 


Section 22 (b) (5) of the Internal Revenue Code of 1939 provided 
in general that amounts received through accident or health insurance, 
or under workmen’s compensation acts, as compensation for personal 
injuries or sickness were excludable from gross income. However, in 
the past the Internal Revenue Service has held that sick pay rec eived 
from a self-insured employer’s plan did not qualify for this exclusion. 
Early in 1952, in Arnold W. Epmeier v. United States (C. A. 7, 1952, 
199 F. 2d 508) the court rejected this position and held that sick pay 
received under one of these self-insured company plans was properly 
excludable from gross income under section 22 (b) (5). On March 26, 
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1953, however, the Internal Revenue Service issued news release I. R.- 
047, stating that it did not follow the Epmeier case. On April 1, 1957, 
the Supreme Court in Gordon P. Haynes and Essie M. Haynes v 
United States (1957, 353 U.S. 81) sustained the position of the Seventh 
Circuit in the Epmeier case and held that sick payments made under 

self-insured company plan qualified for the exclusion under the 
1939 Code. 

As a result of the decision in the Haynes case, refunds are now being 

paid on claims relating to self-insured sick plan payments where such 
iacan are not barred by the statute of limitations. However, under 
present law a substantial number of such claims are barred. During 
the period from March 26, 1953, when the Service indicated that it 
would not follow the Epmeier decision, until December 9, 1954, the 
Internal Revenue Service followed the policy of disallowing these 
claims for refunds. Claims during this period are not generally 
eligible for refund because, in reliance on the announced policy of the 
Internal Revenue Service that the E pmeier case would not be followed, 
many of the claimants did not file protective suits upon receipt of 
notice of disallowance of their claim, and the 2-year period of limitation 
for filing suit for refund has expired. However, claims handled 
by the Internal Revenue Service after December 9, 1954, were held in 
suspense by the Internal Revenue Service with the result that these 
claims for refund generally are still valid. As a result, the eligibility 
of taxpayers to obtain refunds with respect to self-insured sick pay 
claims now depends in large part on whether the claims happened to 
be filed before or after December 9, 1954. Moreover, there ap- 
parently is some difference in this respect in the various local Internal 
Revenue offices, depending upon variations in promptness in handling 
refund claims. In some cases taxpayers who filed claims before 
December 9, 1954, are now entitled to refunds because the local offices 
involved were not able to act upon the claims until after December 9, 
1954, while taxpayers where the local offices were able to act more 
promptly find that they are now unable to claim refunds 

To remove this inequitable situation your committee has added : 
new section to the House bill. This section provides that where thet 
has been an ove rpayment of income tax because of the inclusion in 
£TOss income of an amount received as compensa tion for injuries or 
S1C kness, if claim for ere dit or refund of this overpayme nt was filed 
after December 31, 1951 (just before the E pme ier decision), and before 
the statute of limitations for filing the claim had expired, the time 
for commencing suits for refund (sec. 3772 (a) (2) of the 1989 Code 
is to remain open until | year after the date of enactment of this bill. 
Section 105—Amounts received by certain motor carriers in settlement of 
claims against the United States 


The attention of your committee has been called to a problem 
presented by several trucking lines. During World War II there was 
a strike of the employees of several trucking lines which was not 
settled. Because of the war emergency the Government seized several 
of these trucking lines and operated them from August 11, 1944, until 
the fall of 1945. After the return of these lines to their owners claims 
for compensation were made by the trucking lines to the Government. 
These were settled in 1952 on the basis of a payment by the Govern- 
ment of compensation for the use of the trucking business, measured 
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by the rental value of the equipment, plus the amount of any operating 
loss or minus the amount of any operating profit for the period 
involved. 

The tax problem presented is whether the amount received from the 
Government should be reported as income in the year of receipt or 
whether it should be treated as if it were income of the prior period 
with respect to which the compensation was paid; namely, part of 1944 
and 1945. Section 107 (d) of the 1939 Code, relating to back pay, in 
general, provides that where qualifying tests are met, the tax attrib- 
utable to the inclusion of the back pay in gross income for the taxable 
year is not to be greater than the increase in taxes which would have 
resulted from the inclusion of the back pay in gross income for the 
taxable years to which it is attributable. It has held, however, that 
this compensation paid by the United States Government was not 
compensation received by the employee for services performed for 
his employer and therefore that the back pay provision was not 
available. 

Your committee believes that compensation received from the 
United States in the type of case described above is properly attribut- 

ble to the years in which the motor carrier systems were in the pos- 
session or control of the United States. Thus, your committee has 


concluded that taxpayers in such cases should be taxed as if this 


compensation had been received in the years with respect to which 
the compensi ti Was paid As a res lt, your committé e has added 
a new section to House bill providing that amounts received in 

ttlement of a oo against the United States, arising from the fact 


that United States laces possession or control of a motor carrier 
transportation system, owned by the taxpayer, al the taxpayer's 
election, is to be deemed income which was received in the taxable 
years during which the motor carrier system was in the possession or 
control of the United States. The taxpayer may make this election 
within 1 year after the date of enactment of this bill. Also, the period 
for assessment of any defficiency attributable to the inclusion of the 
compensation in a prior taxable year of the taxpayer is not to expire 
until 1 year after the date the taxpayer makes the election. 


Section 106—Reasonable cause for failure to file return 


ction 106 of the 1939 Code provides that in the case of amounts 
received by a taxpayer from the United States in the case of certain 
claims against the United States, the surtax imposed with respect to 
such an amount is not to exceed 30 percent, or if the normal tax also 
is taken into account, the total tax is not to exceed 33 percent. In 
1956 Congress added a new type of claim to wale this provision 
was made applicable. The claim was one arising under a contract 
for the construction or installation of facilities for a branch of the 
armed services where the claim remained unpaid for more than 5 
years from the date the claim first accrued, if the claim was paid 
prior to January 1, 1950. In addition, Congress in 1956 provided 
that in determining whether or not additions to tax were to be imposed 
for failure to file a return (under sec. 291 (a) of the 1939 Code) in 
the type of cases referred to above, the term “reasonable cause’’ is 
to be interpreted as including the filing of a timely incomplete return 
under circumstances where the taxpayer believed that no return was 
due on amounts received under a settlement from the United States. 
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This amendment was made applicable with respect to taxable years 
ending after December 31, 1948, whether or not the statute of limita- 
tions had expired (except in the case of closing agreements or com- 
promises 

A situation has been called to the attention of your committee 
where amounts were received during the period 1943 through 1948 


< 


in settlement of a claim arising under the same contract 


inclusive, 
as one to which section 106 of the 1939 Code apples for years after 
1948. In the period from 1943 through 1948 the taxpayer also re- 
celved the amounts under conditions hich | im to believe that 


| 
ie amounts were not includible i] Cc or tax purposes. For 
al ‘ the 
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up an irrevocable trust or by giving the property directly to members 
of his family. Your committee believes that the situation where the 
corpus of a charitable trust reverts to a member of the family of the 
grantor is substantially different from the case where the grantor 
himself has not irrevocably parted with all the interest in the property. 
As a result, your committee has amended the House bill to strike 
section 9, relating to remainders to related persons in the case of 
charitable trusts. Thus, a charitable contribution deduction will not 
be denied with respect to an amount set up in trust where the remainder 
‘ventually is to go to relatives of the taxpayer. 
Seclion fT of Ho tse bill wh ich 1s omitted by your committee Property 
received in certaii corporate re organization s 
he House report suggests that under present law it may be possible 
‘loss to be recognized to a taxpayer in connection with transactions 


Ich In part come unaer section sod dealing W1th tax-free excnanges. 


However, to the extent loss is recognized in connection with such a 
transaction the ba IS of th ; property received by the taxpayer should 
1) ne sted do nward but the basis Nrovision see. 358 does not 
specifically provide for a reduction in basis in such eases. Accordingly, 
Ho me ( i » “ 9 \ to ry ide for 1 
( 1In D { roy re \ 1 to Xbtent ¢ -amount 
( ( | taxp n t ccha Lore 
Oull } I he sf e resi ) hould 
ion described abo However, further 
( i ical it unsaction d ribed 
Uv ruld | ynsidere is 2 transactions, 1 of 
m b free and resulting in no basis adjustment and the 
er resulting In a re ized | which would result in a downward 
.djustment. As a result, your committee has deleted section 17 
t { H« 

" ion 7 of the Hous ball oh ich 18 07} itted by vou ammattec Carry- 

har i and CaArTrYyovei of fore Lan tar credit 


Under present law citizens and alien residents of the United States 
ind also domestic corporations are subject to United States tax on 
ne from sources within and sources without the United States. 


. ou rol thout the United States generally is subject to 

Ome LAX 1 he forel 1 country or possession, a credit is allowed 

| ed State ax fo! hose forel mn taxes (or taxes of a 

eCSSLON). Phe forelen a. credit LS restricted by the so-called 

LLry-DVy-ce 1trv limitation in section 904, AS a result of this 

allo he foreign, tax vhich ean be claimed as a& credit cannol 

ed an amount which is the me proportion of the taxpaver’s 

tal United otat tax lability before credit as the taxable income 

( U! Lore yuntry is of the total taxable income of the tax- 
( 

Ho ill would provide a vback and carry vard of the 

O of the fore ik ba credit which cannot be used by reason of 

tation. Under this provision, the excess amount can be carried 

rz vears or forward for 5 sucec edi r years an can be used in 

Ul ( ) to the extent that the taxes paid to the foreign country in 

of tho en is le han tl limitation on the foreign tax credit. 

Phe Houss eport indicates that 1f would add this ecarrvback and ecarrv- 


ver of the unused forelen bax credit LO present law to prevent double 
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taxation which otherwise might occur because of differences in the 
time of reporting income in the United States and in various foreign 
countries. Illustrations in the House report of the factors which might 
result in differences in the timing of the reporting of income and 
allowance of deductions were: 
(1) Reporting of taxable income from sales on the installment 
basis in the United States without being permitted to report in 
a similar manner in a foreign country; 
(2) Differences under the laws of the United States and those 
of the foreign country in the pricing of inventories; 
(3) Differences in reporting foreign exchange profit or loss; 
(4) Differences in depreciation methods in the United States 
and in the foreign country; 
(5) The requirement of some countries that income taxes be 
determined only on a fiscal year basis; and 
(6) The use of an averaging device in the computation of 
taxable income in certain foreign countries covering more than 
1 taxable year. 

Your committee’s investigation of this provision has indicated that 
while there is the problem of the difference in the time of reporting 
income under the country-by-country limitation of existing law, the 
effects of the foreign tax credit carryover is not limited to such cases, 
For example, where the effective rates of tax 1 nposed by the foreign 
country vary from year to year, a foreign tax credit carryover in 
effect permits the circumvention of the country-by- ountry limitation. 
For example, if in 1 year the rate of tax in the foreign country is 60 
percent and in the next year the rate is 30 percent, a credit carryover 
will permit the portion of the tax not credited in the first year to be 
credited in the next year. Thus, in reality the limitation will be 
exceeded with respect to taxes of the first year. 

Also, where the taxpayer has losses in the United States, a foreign 
tax credit carryover may be available even though there are no 
variations in the time of reporting income in the United States and 
the foreign country. For example, suppose that the taxpayer has a 
$100 loss in the United States and $100 of income in a foreign country 
in the same year, and that the taxpayer pays a foreign tax of $30 
with respect to his foreign income. The taxpayer would have no 
United States tax to pay under existing law. Under the House bill 
he would have an excess foreign tax credit carryover of $30, and would 
be entitled to carry over this credit to another year when it probably 
could be offset against the tax on domestically earned income. 

Since the effect of the foreign tax credit carryover of the House bill 
is not limited to cases where there is a difference in the time of reporting 
income, your committee decided that it should not act favorably on 
this provision without further study. Therefore, it has deleted this 
provision from the bill. 
















{[V. TECHNICAL EXPLANATION 
SECTION 1. SHORT TITLE, ETC, 


This section of the bill, which is identical with section 1 of the 
House bill, provides a short title for the bill, a provision to the effect 
that references in the bill are generally to the 1954 Code, and a general 
effective-date provision. 

Short title 


Subsection (a) of section 1 provides a short title for the bill: ‘“Tech- 
nical Amendments Act of 1958.” 


Amendment of 1. L Code 


Subsection (b) a section 1 contains a provision eliminating the 
necessity of referring to the Internal Revenue Code of 1954 each time 
a change is made in that code by the bill. Except as otherwise ex- 
pressly provided, whenever in the bill an ame ndme nt or repeal is ex- 
pressed in terms of an amendment to, or a repeal of, a section or other 
provision, the reference is to a provision of the Internal Revenue Code 
of 1954. 
eff ct ive dati 

Subsection (c) of section 1 provides effective dates for the amends 
ments made by the bill for which there are no separate special effective 
dates. Unless otherwise expressly provided, (1) the amendments to 
subtitle A of the 1954 Code apply to taxable years beginning after 
December 31, 1953, and ending after August 16, 1954 (the general 
effective date for income-tax provisions of the 1954 Code), and (2) the 
amendments to subtitle F of the 1954 Code take effect as of August 17, 
1954 (the day after the date of enactment of the 1954 Code), and 
apply as provided in section 7851 of the 1954 Code, 


SECTION 2. RETIREMENT INCOME CREDIT 


This section of the bill, which corresponds to section 2 of the 
House bill, amends section 37 of the 1954 Code (relating to the retire- 
ment income credit) 

The House bill made three changes in section 37 to remove certain 
differences between the application of section 37 to married indi- 
viduals residing in community-property States and those residing in 
common-law States. Subsection (a) (1) of the House bill provided 
that, in the case of individuals who are married, any pension or 
annuity received by either spouse and attributable to services ren- 
dered by either spouse shall be considered as the retirement income 
of the individual who rendered the services. Subsection (a) (2) of 
the House bill provided that, in determining the amount of any 
benefits under social security, railroad retirement, or other excludable 
pensions received during the taxable year, community-property law 
shall not be taken into account. Subsection ( (a) (3) of the House 
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bill amended section 37 (g°) LO provide that fe "pr poses of the defini- 
tion of earned income any such income ehiek is community income 
shall be treated as the income of the individual who rendered th 
services. 

These provisions of the House bill equated the treatment of in 
dividuals residing in community-property States to individuals re- 
siding in common-law States by overriding, insofar as the application 
of section 37 is concerned, certain community-property-law prin- 
ciples which would otherwise be applical le 

Your committee bill eliminates the House een and provides 
instead rules which effectively equate the application of section 37 to 
all married individuals regardless of the law of the State in whieh th 
reside by applying, in COETLE ral, to all married individua tive rule whicl 
would be applicable LO residents Oot commul itv-prep rty States. 

De finition of earned income 

The new subsection (h) (1), which added by subsection (a) of 
section 2 of your committee bill, relates to the determination of 
whether an individual has received earned income in excess of $600 
for purposes of determining if he is eligible for the retirement incom 
credit and to the determination of es l income received during the 
taxable year for purposes of computing the reduction, 1f any, in the 
maximum allowab le amount of retirement income. Section 37 (b) of 
the 1954 c ode provides in cveneral lat an individual Thin be eligible 
for the retirement income credit if he has received in each of 10 prior 
calenda ‘years in excess of $600 of earned i} me, and section 37 (d 
(2) of the code requires a reduction in the maximum allowable amount 
of retirement income on which the credit is based to the extent that 
an individual recelves during the taxable vear ined income In excess 
of specified amounts. Under the new subsection (h) (1), Imcome re- 
ceived by a married individual Ih & particular Vea attributable Lo 
services rendered by him is treated, for purposes of subsections (b) 
and (d) (2) of section 37, as if it were received one-half by that in- 
dividual and one-half by the individual who is his spouse in such year 

Thus, for gencaciin of determining under section 37 (b) whether a 
taxpayer has received over $600 of earned income in each of 10 
cale nds ar years prior to the taxable Vear in which he clauns the retire- 
ment income cr dit, income received in a prior ver by an individual 
who was the taxpayer’s spouse in such paves vear attributable to the 
services of such spouse is treated as havin be Cl) received one-half by 
the spouse and on -half by the taxpave! ‘Co iversely, one-half of the 
income received by the taxpayer in prior years attributable to his 
services is considered to have been received by the individual who was 
his spouse in those years. The attribution of income between individ 
uals is not affected by any change in marital status after the year in 
which the income in question was received. For example, aw idowed o1 
divorced individual is considered for purposes of section 37 (b) to have 


received only one-half of the income actually received by hun (for his 


ser vic eS in years prior LO his divore e or his spouse s death. The for- 
t 


mer spouse is, of course, considered to have received the other half of 
such income. Also, for purposes of determining under section 37 
(d) (2) whether a taxpayer has received earned income in excess of 
the amounts specified in such section, earned income received by such 
taxpayer during the taxable year is treated as having been received 
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one-half by him and one-half by the individual who is his spouse in 
that year. ‘The converse is also true, in that the spouse’s earned in- 
come will be attributed one-half to the spouse and one-half to the 
taxpayer. 

Determination of amount of pensions and annuities received 

Under section 37 (c), the term “retirement income” is defined to 
include pensions and annuities, and under section 37 (d) (1), the maxi- 
mum allowable amount of retirement income upon which the retire- 
ment income credit is computed is reduced by the amount of pensions 
and annuities received under social security and railroad retirement 
and by the amount of certain other excludable pensions and annuities. 

Subsection (a) of section 2 of your committee bill adds a new sub- 
section (h) (2) to section 37, pursuant to which any pension or an- 
nuity received by an individual in a particular taxable year which is 
attributable to services performed by him or by the individual who is 
his spouse in such taxable year is treated, for purposes of subsections 
(c) and (d) (1) of section 37, as having been received one-half by him 
and one-half by such spouse. Thus, in determining whether an 
individual has received any retirement income during the year, the 
amount of any compensatory pensions, including a pension received 
from a public retirement system and a pension received from a private 
plan, attributable to services performed by him or his spouse, will be 
treated as having been received one-half by him and one-half by such 
spouse. No part of a ‘pe nsion received by an individual attributable 
to services performed by a former spouse is allocated to his present 
spouse. Thus, if a surviving spouse receives a pension on account of 
the services rendered by her deceased husband, she will be treated as 
having received the entire amount thereof. 

The special treatment of pensions and annuities under the new 
subsection (h) (2) is only for purposes of computing the amount of 
retirement income upon which the retirement income credit is based 
= does not affect the amount of pensions and annuities includible 

the income of the spouses. Accordingly, an individual resident of 
a Geeihony ns State who receives a taxable pension or annuity must 
still report on his return the entire amount thereof, even though his 
spouse is entitled to a retirement income credit based upon the 
treatment of one-half of such pension or annuity as received by her. 


Determination of marital status 


Under the new subsection (h) (3), as added by subsection (a) of 


section 2 of your committee bill, the rules of section 143 of the 1954 
Code are to be applied in determining whether individuals are married 
during any taxable year, including taxable years not subject to the 
1954 Code. Accordingly, no part of the earned income or pensions 
received by a taxpayer during a taxable year in which he becomes 
divorced from his spouse is treated under the new subsection as having 
been received by such spouse. 


Community-property law applicable 

The provisions of the new subsection (h) of section 37 of the 1954 
Code are not intended by your committee to override community- 
property-law concepts as to the ownership of income by married 
persons. If under the law of a community-property State, certain 
income is considered to be owned one-half by each spouse, such 
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income will be treated under section 37 as having been received 
one-half by each spouse. For example in determining the amount of 
retirement income received in a ta kab le year by an individual residing 
in a community-property State, dividend and interest income receive .d 
by one spouse will be tre: aaa as having been received one-half by 
each spouse if under the State law such income is considered to be 
owned jointly. 
Efe clive date 

The amendments to section 37 made by section 2 of the bill are 
applicable to retirement income credits for taxable years beginning 
after December 31, 1957. ‘Therefore, the new rule with respect to the 
determination of earned income is applicable in determining the 
eligibility of an individual and the amount of the allowable credit for 
any such taxable year. In determining an individual’s eligibility 
under section 37 (b) of the code for the credit for such a taxable year, 
it is immaterial when the earned income was received. 


SECTION 3. DEALERS IN TAX-EXEMPT SECURITIES 


This section, which corresponds to section 3 of the House bill, 
amends section 75 of the 1954 Code, which in effect provides for the 
amortization of the premium on short-term municipal bonds by dealers 
in tax-exempt securities. Generally, the premium must be amortized 
over the life of the bond by an adjustment either to the cost of 
securities sold or to the basis of such bonds so as to offset, in 
effect, the tax-exempt interest income. However, the term “short- 
term municipal bond,” as defined in section 75 (b) of the 1954 Code, 
does not fantdile any bond disposed of within 30 days after the date 
of acquisition by the dealer or any bond with the earliest maturity or 
call date more than 5 years from the date acquired by the dealer. 
Therefore, a dealer is not required under existing law to amortize the 
premium on any such bond. Any loss realized upon sale or redemp- 
tion of such bonds constitutes an ordinary loss which may be applied 
against other income even though the interest that may be collected on 
the bond in the same period is tax-exempt. 

The House bill amends section 75 (b) (1) by deleting altogether 
the exception to amortization for bonds with ear ‘liest maturity or call 
date more than 5 years after acquisition, and by providing that the 
exception for bonds which are di isposed of within 30 days after acquisi- 
tion shall be “ yplicable only where the amount realized on the sale of 
the bond (or the fair market value of the bond at the time of its dis- 
position in some other manner) is greater than the adjusted basis of 
the bond, computed without regard to any amortization of premium 
in the hands of the dealer under section 75. 

Your committee has restored the exception to amortization for bonds 
maturing more than 5 years after acquisition, but has made the avail- 


ability of . exception subject to the requirement that the bond be 
disposed of at a gain, just as in the case of a bond disposed of within 
30 ce. Your committee has also added a sentence to subsection (a) 


with respect to bonds maturing more than 5 years after acquisition. 
This sentence provides that in the case of such bonds, the reduction of 
“cost of securities sold,” which is required under subsection (a) (1) 
to be made by those taxpayers valuing inventories on any basis other 
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than cost, shall not be made annually, notwithstanding subsection (a) 
(1), but instead shall be made in the aggregate for the year in which 
the bond is disposed of and in an amount equal to the adjustment to 
basis described in subsection (a) (2). Since the adjustment upon 
disposition is made applicable only to “municipal bonds” as defined in 
subsection (b) (1), it does not apply to bonds disposed of at a gain 
(or at a time when their fair market value is in excess of the basis of 
the bond). The sentence thus eliminates the technical problem of 
whether or not to amortize the premium on a bond which is still held 
at the close of the taxable year, at which time it is impossible to de- 
termine whether or not it will be disposed of ata gain. In the case of 
the later sale or exchange of a bond at a loss (or disposition of such a 
bond at a time when its fair market value is less than its basis), the 
sentence provides a method for reducing the “cost of securities sold” 
by the amount of the amortizable bond premium attributable to the 
period during which the bond was held by the dealer. 

As in the House bill, a conforming amendment is made to section 
1016 (a) (6), relating to adjustments to basis, consistent with the 
elimination of the words “short-term” in the proposed amendment with 
respect to both subsections of section 75. 

The amendment is applicable only to obligations acquired after, and 
in taxable years ending after, December 31, 1957. 


SECTION 4. STATUTORY SUBSISTENCE ALLOWANCE RECEIVED BY POLICE 


With the exception of a change in the effective date provisions, this 
section is the same as section 4 of the House bill. The section repeals 
section 120 of the 1954 Code. Section 120 provides for the exclusion 
from gross income, not to exceed $5 per day, of a statutory subsistence 
allowance received by police officials of any State, Territory, or posses- 
sion, or any subdivision thereof, or the District of Columbia. 

The repeal applies to taxable years ending after September 30, 
1958, but only with respect to amounts received as a statutory sub- 
sistence allowance for any day after September 30, 1958. 


SECTION 5. DEFINITION OF DEPENDENT 


This section which corresponds to section 5 of the House bill amends 
section 152 of the 1954 Code, relating to the definition of a dependent. 
Your committee has redesignated subsection (b) of the House bill as 
subsection (c) and has inserted a new subsection (b), which would 
amend the last sentence of section 152 (b) (3) of the 1954 Code to 
provide that certain adopted children may be claimed as dependents. 
Spouse 

Section 152 of the 1954 Code provides the definition of a dependent 
and corresponds to section 25 (b) (3) of the 1939 Code. Subsection 
(a) of section 152 defines the term ‘‘dependent”’ as any one of the 
individuals listed in paragraphs (1) through (10) of that subsection 
who, during the calendar year in which the taxable year of the tax- 
payer begins, received over half of his support from the taxpayer 
(or was treated under section 152 (c), relating to multiple-support 
agreements, as having received over half of his support from the tax- 
payer). Those individuals listed in paragraphs (1) through (8) of 


P8508 DS 9 





124 TECHNICAL AMENDMENTS ACT OF 1958 


subsection (a) are identical with those who may qualify as dependents 
under section 25 (b) (3) of the 1939 Code. The individuals described 
in paragraphs (9) and (10) are individuals who did not formerly 
qualify as dependents for income-tax purposes. 

Subsection (a) of this section, which is identical with subsection 
(a) of the House bill, amends section 152 (a) (9) in order to clarify 
the definition of a dependent. For purposes of the personal exemption, 
a spouse of the taxpayer’ was not considered under the 1939 Code as a 
dependent of such taxpayer, and no substantive change was made by 
the enactment of the 1954 Code. However, the 1954 Code added a 
new class of dependents consisting of an individual who, although not 
falling within any of the specified relationships, has as his principal 
place of abode the home of the taxpayer and is a member of the 
taxpayer’s household. The amendment made by section 5 (a) of 
the bill makes it clear that an individual who at any time during the 
taxable year was the spouse of the taxpayer cannot in any case be 
classed as a dependent of the taxpayer. 


Adopted child 

Subsection (b), for which there is no corresponding provision in 
the House bill, amends section 152 (b) (3) of the 1954 Code, relating 
to the definition of a dependent. Section 152 (b) (3) of the code 
excludes from the term “dependent” any individual who is not a 
citizen of the United States unless such individual is a resident of the 
United States, of a country contiguous to the United States, of the 
Canal Zone, of the Republic of Panama or, under certain circum- 
stances, of the Philippine Islands. 

Subparagraph (B) of section 152 (b) (3) of the code, as added by 
your committee, includes within the term “dependent” any child of 
the taxpayer legally adopted by him, if, for the entire taxable year of 
the taxpayer, the child has as his principal place of abode the home 
of the taxpayer and is a member of the taxpayer’s household, and if 
the taxpayer is a citizen of the United States. 


Me mbe r of househ old 

Subsection (c), which is identical with subsection (b) of the House 
bill, amends section 152 (b) (relating to definition of dependent) of 
the 1954 Code so as to provide (for purposes of determining whether an 
individual is a dependent) that an individual is not a member of the 
taxpayer’s household if at any time during the taxable year the relation- 
ship between such individual and the taxpayer is in violation of local 
law. 
Effective date 

Under section 1 (c) of the bill, the amendments made by subsec- 
tions (a) and (c) of section 5 of the bill are to apply to taxable years 
beginning after December 31, 1953, and ending after August 16, 1954. 
The amendment made by subsection (b) of section 5 of the bill is to 
apply to taxable years beginning after December 31, 1957. 


SECTION 6. IMPROPER PAYMENTS TO OFFICIALS OF FOREIGN COUNTRIES 
This section, for which there is no corresponding provision in the 


House bill, amends section 162 by adding a new subsection (c) which 
bars a deduction for improper payments to an official or employee of a 
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foreign country. Subsection (c) of existing law is redesignated as 
subsection (d). 

This provision = deny the deduction, whether the payment 
to the foreign official or employee is direct or indirect, if, had a 
similar payment been mae to a Federal (United States) official or 
employee, it would have been unlawful under the laws of the United 
States. In this regard the laws of the United States comprehend only 
Federal laws. Some such payments to foreign officials have been held 
deductible under existing law, as ordinary and necessary business 
expenses. But this section would deny the deduction of kickbacks 
and bribes for example, which may be a necessary concomitant of doing 
business in some foreign countries, whether the kickbacks or bribes are 
paid to officials of the central government of the foreign state, or a 
political subdivision thereof, because the payment of similar kickbacks 
or bribes to a Federal official or employee would be unlawful. Lawful- 
ness or unlawfulness of the payment in the foreign country is imma- 
terial, as is the place of payment. 

The provision is to apply only with respect to expenses paid or 
incurred after the date of enactment of the bill. But it is specifically 
provided that no inference is to be drawn from enactment of this 
provision, where payments prior to its effective date are involved. 
As to such payments, therefore, existing rules as laid down, for 
example in Commissioner v. Heininger (320 U.S. 467 (1943)); Lilly Vv. 
Commissioner (343 U.S. 90 (1952)); and, more rece iy, Commissioner 


¥ 


v. Sullivan (358 U.S. 27 (1958)), would continue to apply. 


SECTION 7. PAYMENTS FOR MUNICIPAL SERVICES IN ATOMIC ENERGY 
COMMUNITIES 


This section of the bill, except for a clerical change and a change 
in the effective date, is the same as section 6 of the House bill. 

Persons acquiring or leasing real estate from the Atomic Energy 
Commission at Oak Ridge, Tenn., and Richland, Wash., are required 
to compensate the Commission, or its agents, for municipal-type 
services rendered to such persons. This section of the bill amends 
section 164 of the 1954 Code (relating to deductions for taxes) to 
provide that amounts paid or accrued, to compensate the Atomic 
Energy Commission for munic ipal-type services, by any owner of real 
property within any community (as defined in sec. 21 b of the Atomic 
Energy Community Act of 1955) shall be treated as real property 
taxes paid or accrued. For purposes of this provision, an owner 
includes a person who holds such property under a leasehold from the 
Commission, or its agents, of 40 years or more, and a person who has 
entered into a contract to purchase property under section 61 of the 
1955 act. Generally, an assignee of the original lessee will qualify 
for the same treatment as such lessee under this provision. Although 
section 21 b of the act now refers only to Oak Ridge, Tenn., and Rich- 
land, Wash., the provisions of this amendment would apply to any 
similar Atomic Energy community subsequently included under the 
provisions of section 21 b. 

The municipal-type services provided by the Atomic Energy 
Commission include police and fire protection, public recreational 
facilities, public libraries, public schools, public health, public welfare, 
and the maintenance of roads and streets. Although it may include 
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sewage and refuse disposal which are maintained out of revenues 
derived from the general charge made by the Commission, it would 
not include these services if a separate charge was made. The taxes 
for municipal-type services would not include charges assessed against 
local benefits of a kind tending to increase the value of the property 
assessed, as described in section 164 (b) (5) of the 1954 Code. 

Subsection (d) of section 164 of the 1954 Code (relating to the 
apportionment of taxes on real property between the seller and 
purchaser) will not apply to a sale by the Commission or other agent 
of the United States Government. 

This section will apply to taxable years beginning after December 31, 
1957 


SECTION 8. WORTHLESS SECURITIES IN AFFILIATED CORPORATIONS 


This section, which is identical with section 7 of the House bill, 
corrects a grammatical error in section 165 (g) (3) (B) of the 1954 
Code, relating to the allowance of losses of securities in affiliated 
corporations, by striking out ‘rental from” and inserting in lieu 
thereof ‘rental of.” 


SECTION 9. NONBUSINESS BAD DEBTS 


This section, which is identical with section 8 of the House bill, 
amends section 166 (d) (2) (A) of the 1954 Code, relating to non- 
business bad debts, by striking out ‘‘a taxpayer’s trade or business” 
and inserting in lieu thereof ‘‘a trade or business of the taxpayer.” 
The amendment makes it clear that section 166 (d) (2) (A) excludes 
from the category of nonbusiness bad debts only debts created or 
acquired in connection with a trade or business of the taxpayer 
claiming the deduction. 


SECTION 10. FACILITIES FOR PRIMARY PROCESSING OF URANIUM ORE OR 
URANIUM CONCENTRATE 


This section, for which there is no corresponding provision in the 
House bill, amends section 168 (e) (2) of the 19 bt . ode, relating to 
certifications of emergency facilities after August 22, 1957. 

Section 168 (e) (2) of the code contains the authorisstion for the 
certifying authority, designated by the President, to issue certificates 
entitling certain persons to a deduction with respect to the amortiza- 
tion of the adjusted basis (for determining gain) of certain emergency 
facilities based on a period of 60 months. Under the provisions of 
present law the authority to certify defense facilities for 60-month 
amortization after August 22, 1957, is limited to 2 categories, namely, 
facilities to be used— 

(A) to produce new or specialized defense items or com- 
ponents of new or specialized defense items during the emergency 
period, or 

(B) to provide research, development, or experimental services 
during the emergency period for the Department of Defense (or 
one of the component departments of such Department), or for 
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the Atomic Energy Commission, as a part of the national defense 
program, 
and only such portion of such amount as such authority has certified 
is attributable to the national defense program. 


Uranium ore or concentrate processing facilities 

Subsection (a) of your committee’s bill amends section 168 (e) (2) 
of the code by adding a new subparagraph (C) to provide a third 
category with respect “to which certifications for rapid amortization 
may be made, namely, a facility that is to be used to provide primary 
processing for uranium ore or concentrate under a program of the 
Atomic Energy Commission for the development of new sources of 
uranium ore or concentrate. 


Limitation with respect to uranium ore or concentrate processing 
facilities 

Subsection (b) of your committee’s bill amends section 168 (e) of 
the code, relating to determination of adjusted basis of emergency 
facilities, by adding a new paragraph (5) to provide that no certificate 
shall be made under new par: agraph (2) (C) with respect to any 
facility unless existing facilities for processing the uranium ore or 
concentrate are unsuitable because of their location. 


Applic ations he re tofore filed 


The next to the last sentence of section 168 (e) (2) of the code 
provides that an application for a certificate must be filed at such 
time and in such manner as may be prescribed by the certifying 
authority under regulations but in no event shall such certificate have 
any effect unless an application therefor is filed before the expiration 
of 6 months after the beginning of construction, reconstruction, erec- 
tion, or installation, or the date of acquisition of the facility. The 
second sentence of section 168 (d) (1) of the code provides that in 
no event shall an amortization deduction be allowed in respect of any 
emergency facility for any taxable year unless a certificate in respect 
thereof shall have been made before the filing of the taxpayer’s 
return for such taxable year. 

Subsection (c) of your committee’s bill provides that: 

(1) In the case of any certificate which is made under section 
168 (e) of the 1954 Code for any facility to which the amendment 
made by subse leis (a) applies, if application for such certificate 
was filed before the date of the enactment of this act and within 
the time prescribed by the next to the last sentence of section 168 
(e) (2) of such code, the second sentence of section 168 (d) (1) 
of such code shall not apply with respect to any taxable year of 
the taxpayer which ends prior to the date on which such certificate 
ismade; and 

(2) In the case of any certificate which is made under such 
section for any facility to which the amendment made by sub- 
section (a) applies, if application for such certificate is filed at 
any time within 3 months after the date of the enactment of this 
act, the next to the last sentence of section 168 (e) (2) shall not 
apply and the second sentence of section 168 (a) (1) shall not 
apply with respect to any taxable year of the taxpayer which 
ends prior to the date on which such certificate is made. 
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UNLIMITED DEDUCTION FOR CHARITABLE 
BY INDIVIDUALS 


SECTION l11. CONTRIBUTIONS 








This section, for which there is no corresponding provision in the 
House bill, amends section 170 (b) (1) (C) of the 1954 Code (relating 
to the unlimited deduction for charitable contributions by individuals). 
Under existing law, if in the taxable year and 8 of the 10 preceding 
taxable years the sum of an individual’s income-tax payments and 
charitable contributions exceeds 90 percent of his taxable income 
(computed with certain modifications), the 10- and 20-percent limita- 
tions on charitable contributions do not apply. 

Since to determine whether an individual comes within the provi- 
sions of present section 170 (b) (1) (C), reference must in all cases be 
made to actual payment in the 9 taxable years involved, inequities 
may result, for example, as a result of payments of estimated tax or 
deficiencies. Payments in 1 year in respect of another may distort 
the results for both years. Accordingly, this provision gives the tax- 
payer an election to examine a taxable year either on the basis of the 
amounts of income tax actually paid in that year or on the basis of 
the amounts of income tax actually paid for that year. Necessarily it 
is also provided that if a particular payment is taken into account,on 
the latter basis, it must not also be utilized in making a determination 
for another taxable year on the former basis. Duplication of amounts 
is thus avoided. 

The amendment applies with respect to taxable years beginning 
after December 31, 1957. 


SECTION 12. CHARITABLE CONTRIBUTION CARRYOVER FOR CORPORATIONS 


This section of the bill, which is the same as section 10 of the House 
bill, amends section 170 (b) of the 1954 Code, relating to limitations 
on deductions for charitable contributions. 

Section 170 (b) (2) of the 1954 Code relates to the deduction 
allowed corporations for charitable contributions and provides for a 
2-year carryover of contributions in excess of the amount allowable 
for the taxable year. The interrelationship of this provision and the 
net operating loss carryover provided by section 172 of such code in 
certain circumstances makes it possible to argue that a charitable con- 
tribution may be taken into account twice—once in the computation of 
the net operating loss carryover, and again in the computation of the 
charitable contribution carryover. This argument is possible by 
virtue of the differences in the methods provided for the computation 
of such carryovers. This section of the bill amends section 170 (b) of 
the 1954 Code to provide that in these circumstances the charitable 
contribution will reduce taxable income only once. (The problem does 
not arise with re spect to a net oper ating loss ¢ arrybac k, because section 
170 (b) (2) (C) specifically provides that the deduction for a charitable 
contribution shall be computed without taking into account any net 
operating loss carryback. 


The following example illustrates the problem. Assume that a 
corporation has a net operating loss of $100,000 in 1954 which is a 
carryover to 1955. Assume further that in 1955 the corporation has 


taxable income of $100,000 before allowance of a $5,000 charitable 


contribution made in 1955 and before application of the net operating 
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loss carryover from 1954. Under section 170 (b) (2) the net operating 
loss will first be applied to eliminate the $100,000 of taxable income 
for 1955, and the $5,000 charitable contribution therefore will become 
a carryover to 1956. However, in determining under section 172 (b) 
(2) the amount of the net operating loss of 1954 which is absorbed in 
1955, the deduction for the charitable contribution is taken into 
account before application of the net operating loss carryover (reducing 
taxable income to $95,000) so that only $95,000 of the 1954 loss is 
deemed to be used in 1955 and the remaining $5,000 of the 1954 loss 
is available as a carryover to 1956. Accordingly, there is available 
by way of the two carryovers $10,000 of deduction in 1956. Although 
the corporation was entitled to only $105,000 of deduction, it may be 
argued that existing law provides a benefit of $110,000. Under 
section 12 of the bill, the charitable contribution carryover of $5,000 
would be eliminated. 

Under section 1 (c) of the bill, the amendment made by this section 
applies to taxable years beginning after December 31, 1953, and ending 
after August 16, 1954. 


SECTION 13. LIMITATIONS ON CHARITABLE CONTRIBUTION DEDUCTION 


Deduction for certain interest 


This section, which corresponds to section 11 of the House bill, 
amends section 170 (b) of the 1954 Code (relating to limitations on 
deduction for charitable contributions) to eliminate the possibility of 
taking interest into account both for purposes of computing the inter- 
est deduction and for purposes of computing the deduction for charit- 
able contributions. Under the amendment if, in connection with any 
charitable contribution, a liability is assumed by the recipient or by 
any other person, or if a charitable contribution is of property which 
is subject to a liability, then, to the extent necessary to avoid the 
duplication of amounts, the amount taken into account for purposes 
of section 170 of the code as the amount of the charitable 
contribution— 

(1) is to be reduced for interest (A) which has been paid (or 
is to be paid) by the taxpayer, (B) which is attributable to the 
liability, and (C) which is attributable to any period after the 
making of the contribution; and 

(2) in the ease of a bond, is to be further reduced for interest 
(A) which has been paid (or is to be paid) by the taxpayer on 
indebtedness incurred or continued to purchase or carry such 
bond, and (B) which is attributable to any period before the 
making of the contribution. 

The amendment further provides that the reduction referred to in 
paragraph (2) above is not to exceed the interest (or interest equiva- 
lent) on the donated bond which is attributable to any period before 
the making of the contribution and which is not, under the taxpayer’s 
method of ace ge includible in the taxpaye I'S gross income for 
any taxable year. The term “interest equivalent” includes a situation 
where bonds are acquire «l at a discount and where the difference (or 
a portion thereof) between the discount and par value of the bonds 
is a substitute for periodic interest payments. The term ‘‘bond”’ for 
purposes of the amendment means any bond, debenture, note, or 
certificate or other evidence of indebtedness. 








































M. N ° 
130 TECHNICAL AMENDMENTS ACT OF 1958 


Effective date 

The amendment made by this section of the bill is to apply to 
taxable years ending after December 31, 1957, but only with respect 
to enilatie contributions made after such date. 


SECTION 14. AMORTIZABLE BOND PREMIUM 


This section, except for a change in the effective date and a change 
in the dates subsequent to which the acquisition of a bond will result 
in the applicability of.clauses (ii) or (iii) of section 171 (b) (1) 
(B), is substantially identical with section 12 of the House bill. 

Before the 1954 Code, premiums on wholly taxable bonds generally 
were amortized over the period from the date of acquisition to ma- 
turity or to an earlier call date. The bond premium thus written 
off was applied against ordinary income, but gain on disposition was 
generally subject to capital gains treatment. Section 171 of the 1954 
Code allows amortization of bond premiums on wholly taxable bonds 
to an earlier call date, but only if the call date is more than 3 years 
from the date of issue of the bonds. This change made by the 1954 
Code does not apply to (1) bonds issued on or before January 22, 
1951, and (2) bonds acquired on or before January 22, 1954. 

Section 12 of the House bill amends section 171 (b) ( 1) ( B) of the 
1954 Code to provide that in the case of a wholly asin tae re- 
gardless of date of issue, acquired after November 7, 1956 (changed 
by your committee to December 31, 1957), the amount of the bond 
premium is to be determined with reference to (1) the amount payable 
on maturity, or (2) if the bond premium determined with reference 
to the amount payable on earlier call date results in a smaller amor- 
tizable bond premium attributable to the period to earlier call date, 
with reference to the amount payable on earlier call date. 

The following example illustrates the application of this new rule: 

On January 1, 1958, the taxpayer (who is on a calendar-year basis) 
pays $1,200 for a $1,000 wholly taxable bond which matures on De- 
cember 31,1977. The bond is callable on January 1, 1963, at $1,165. 
The premium computed with reference to the maturity date of the 
bond is $200. The premium computed with reference to earlier call 
date is $35. Although the premium amortized ratably to maturity 
would yield a deduction of $10 for each year ($200 divided by 20 
years), under the amendment the deduction for each taxable year for 
the period before January 1, 1963, will be $7 ($35 divided by 5 years). 
If the bond is not called, the deduction for each taxable year in the 
period from 1963 through 1977 will be $11 ($165 divided by 1 15 years). 
If the earliest call aes in this example had been January 1, 1961, 
instead of January 1, 196: }, the premium amortized ratably to maturity 
would be used to obtain a deduction of $10 per year since this would 
be less than the premium amortized ratably to earlier call date of 
$11.67 ($35 divided by 3, the number of years to the earliest call date) 

A conforming technical change is made | Vy inserting a reference 
to section 171 (b) (1) (B) (ii) and (iii) in subsection (b) (2) of 
the section in liew of the previous reference to subsection (c) (1) (B). 

The amendments apply with respect to taxable years ending after 
December 31, 1957. 
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SECTION 15. NET OPERATING LOSS DEDUCTION 


This section is the same as section 13 of the House bill except that 
your committee has added a new subsection (c), relating to the refund 
or credit of overpayments which are barred by the statute of limita- 
tions and to the payment of interest on overpayments resulting from 
the application of this section. 

Section 15 of the bill amends section 172 of the 1954 Code (relating 
to the net operating loss deduction) to provide certain rules with 
respect to taxable years beginning in 1953 and ending in 1954 and 
with respect to short taxable years beginning in 1954 and ending 
before August 17, 1954 

Section 172 (f) of the code now provides that the computation of 
a net operating loss arising in a taxable year beginning in 1953 and 
ending in 1954 is to be made by determining = loss for such year 
entirely under the 1939 Code provisions and then entirely under the 
1954 Code provisions, and then by taking the sum of a prorated part 
of each such loss (based on the number of days in the taxable year 
falling in the calendar years 1953 and 1954, respectively). 

Subsection (a) of section 15 of the bill provides similar pro rata 
computations (1) for the net operating loss deduction (as distin- 
guished from the net operating loss itself) for a taxable year beginning 
in 1953 and ending in 1954 and (2) with respect to the reduction, in 
the amount of any net operating loss carried through such a taxable 
year, by reason of the income of such taxable year. 

Subsection (a) of section 15 adds a new paragraph (3) to section 
172 (f) of the 1954 Code pursuant to which, in the case of a taxable 
year beginning in 1953 and ending in 1954, the net operating Joss 
deduction will consist of the sum of the respective prorated parts of a 

net ope rating loss deduction computed separate ly for si a’ year 


ond ‘r section 122 (c) of the 1939 Code and under section 172 (a) of 
the 1954 Code. These prorated parts will be based upon the number 
of days in the tactile year fallmg in the calendar years 1953 and 


1954, respectively. 

Subsection (a) of section 15 also adds a new paragraph (4) to section 
172 (f) of the 1954 Code. Under subparagraph (A) of this new para- 
graph, the net income for a taxable year beginning in 1953 and ending 
in 1954 will first be determined under the applicable. principles of 
section 122 (b) of the 1939 Code; then a prorated portion of the net 
income so determined will be taken into account in determining net 
income for purposes of section 172 (b) (2) of the 1954 Code. This 
prorated portion will be based upon the number of days in the taxable 
year which fall within the calendar year 1953. To the amount so 
determined there will be added, under subparagraph (B) of the new 
paragraph (4), a prorated portion (based upon the number of days 
falling in the calendar year 1954) of the net income for the taxable 
year determined under the ssilks nats principles of section 122 (b) 
of the 1939 Code by taking into account the applicable modifications 
other than the modifications set forth in section 122 (d) (1) and (2) 
of the 1939 Code, and by taking into account as a deduction from gross 
income an amount which is equal to the sum of the credits otherwise 
allowable under section 26 (b) (relating to the credit for dividends re- 
ceived) and section 26 (h) (relating to the credit for dividends paid on 
the preferred stock of a public utility) of the 1939 Code in computing 
normal-tax net income. 


& | 
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In determining the net income of a taxable year which begins in 
1953 and ends in 1954 under proposed section 172 (f) (4), the net 
operating loss deduction, if any, will be computed in hale ance with 
proposed section 172 (f) (3). 

Subsection (b) of section 15 of the bill amends section 172 (g) of 
the 1954 Code to provide the same rules for short taxable years begin- 
ning in 1954 and ending before August 17, 1954, as are applied under 
the amendments made by subsection (a) of the bill to the 1954 portion 
of a fiscal year beginning in 1953 and ending in 1954. 

Subsection (c) of section 15 of the bill, as added by your committee, 
provides that the refund or credit of certain overpayments resulting 
from the ok Sree of this section which is barred, on the date of 
enactment of the bill (or within 6 months thereafter), by the statute of 
limitations may be made or allowed if claim for the refund or credit is 
filed within 6 months from the date of the enactment of the bill. This 
subsection of the bill also provides that no interest shall be paid or 
allowed on any overpayment resulting from the application of the 
amendments made by subsection (a) and subsection (b) of section 15 


SECTION 16. ASSESSMENTS LEVIED BY SOIL OR WATER CONSERVATION OR 
DRAINAGE DISTRICTS FOR CERTAIN DEPRECIABLE PROPERTY 


Allowance of deduction 


Section 16 of the bill, for which there is no corresponding provision 
of the House bill, amends section 175 of the 1954 Code. Section 175 of 
existing law permits a taxpayer to adopt a method of deducting cer- 
tain expenditures for soil or water conservation which are not other- 
wise deductible and which are not subject to an allowance for deprecia- 
tion. Assessments by a soil or water conservation or drainage Fistrict 
to defray expenditures which the taxpayer could deduct under section 
175 had he himself made the expenditures are also deductible under 
the method. Subsection (a) of section 16 of the bill amends section 
175 by adding a new subsection (f) that, in general, allows deduc- 
tions with respect to assessments which, while otherwise qualifying 
under section 175, are denied deduction under existing law solely by 
reason of the fact that the expenditures defrayed by the assessments 
were made for structures, appliances, or facilities of a character sub- 
ject to the allowance for depreciation provided by section 167. 

Paragraph (1) of the new subsection (f) allows deductions with 
respect to assessments levied after December 31, 1957, by a soil or 
water conservation or drainage district to defray expenditures for 
property described in paragraph (3). The property described in para- 
graph (3) is only a structure, appliance, or facility which meets three 
conditions. F irst, the property must be of the character which is sub- 
ject to a depreciation allowance under section 167. Second, the cost 
of this property must be defrayed by assessments levied after Decem- 
ber 31, 1957. Third, expenditures for the acquisition of the property 
must be of the type which, if made by the taxpayer, would constitute 
expenditures which would be deductible under section 175 (a) except 
for the second sentence of section 175 (c) (1). In addition, the de- 
duction does not apply to assessments which are deductible apart 
from the amendment. For example, the deduction does not apply to 
an assessment deductible under section 164 as a tax, or to an assessment 
deductible under section 175 of existing law. 
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The amount of the deduction under paragraph (1) is the taxpayer’s 
share of the depreciation that would be allowable to the district on the 
property described in paragraph (3) if the district were subject to 
Federal income taxes. The taxable year of the district and the method 
for determining the taxpayer’s share of the district’s depreciation 
deduction shall be prescribed by regulations. 

The owner of the land with respect to which the assessment is levied 
is entitled to the deduction. Generally a purchaser of such land 
(whether or not the owner at the time of the assessments) who meets the 
conditions for the deduction may obtain the same deduction as his 
transferor could have obtained under paragraph (1) if he had retained 
the land. On the transfer of a part of the land the transferee obtains 
the deduction to the extent that the assessments relate to the land 
transferred. Of course, if no part of the assessments relate to that 
part of the land transferred, then the transferee obtains no deduc- 
tion under the amendment. Where land is transferred during a tax- 
able year, paragraph (4) authorizes the Secretary or his delegate to 
prescribe regulations for allocating the deduction between the trans- 
feror and the transferee. 

The deduction provided by paragraph (1) is not limited to 25 per- 
cent of the gross income from farming, but paragraph (2) does 
impose certain requirements if the deduction is to be made available 
for assessments by the district to defray the cost of acquiring depre- 
ciable property. 

Paragraph (2) provides for a ceiling on the amount of the annual 
deduction allowable under paragraph (1). The amount of the de- 
duction for the taxable year (when added to the aggregate deductions 
under paragraph (1) for prior taxable years) may not exceed the 
ageregate assessments levied before the end of the t: ax able year (: and 
after December 31, 1957), in respect of the taxpayer’s land to defray 
such expenditures. To obtain this deduction the taxpayer need not 
adopt the method of deduction provided under sec tion 175 (a). 

Corresponding to a similar requirement in section 175 of present 
law, paragraph (2) limits the availability of the deduction to a tax- 
payer who is engaged in the business of farming and who uses the 
land in respect of which such assessment is levied in farming. Dur- 
ing any period of noncompliance with this requirement, the taxpayer 

innot obtain the deduction provided under paragraph (1). 

Paragraph (5) makes clear that the deduction under paragraph (1) 
will not be prevented by section 263. 
Basis 

Paragraph (6) adds a cross reference to section 1016 (a). No 
change is made in the requirement under existing law that assess- 
ments of the kind to which the amendment applies must be charged 
to capital. Subsection (b) of section 16 of the bill adds to section 
1016 (a) a new paragraph (17) to assure a proper adjustment to 
basis for the deductions under the new subsection (f) (1) of section 
175. Where the land to which the assessments relate is disposed of, the 
transferee may obtain such deductions under subsection (f) (1) 
(limited as described above) as the transferor could have obtained 
and he must make corresponding adjustments under the new section 
1016 (a) (17). Further assessments paid or incurred by the trans- 
feree are also charged to capital and his basis is likewise adjusted for 
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the deductions on account of such assessments under the new subsection 
(f) (1) of section 175. 
Vaeample 

The operation of the amendment may be illustrated by the follow- 
ing example: In 1960, X, a drainage district, constructs a tile drainage 
ditch of a character subject to an allowance for depreciation at a cost 
of $20,000. The improvement is property described in paragraph (3) 
of the new subsection (f). To finance the construction, X issues 
10-year bonds payable in equi il yearly installments during the 10-year 
period, 1960 through 1969. Z he district levies an assessment of $2,000 
for each calendar year against all of the land benefited by the im- 
provement to defray the cost of this Impro) ement, A, engaged 
in the business of farming, owns a tract of land benefited by 
the improvements and uses it in farming. Each year during the 
10-year period an assessment of $200 is levied with respect to such 
tract. For the purpose of the new subsection (f) the district uses 
the str aight- line method of depreciation. The improvement has no 
salvage value. Since it has a useful life of 20 years, the district’s 
deprec iation deduction each year is $1,000. A, a calendar year tax- 
payer, is entitled to a deduction under the new subsection (f) for each 

ce 

taxable year of $100 (sa $1,000 ) On January 1, 1965, A sells 
his tract for $50,000 to B, a calendar year taxpayer, who during the 
entire period of 1965 through 1979 engages in the business of farming, 
and owns and uses the land in farming. At the close of the taxable 
year 1965 B’s adjusted basis for the tract (before an adjustment is 
made for the deduction under the new subsection (f) (1) for the 
taxable year) is $50,200 (B’s cost plus the assessment of $200 for 
1965). Since $1,200, the aggregate assessments at the close of the 
taxable year with respect to the tract for the improvement, exceeds 
$600, the aggregate deductions by the end of 1965 with respect to the 
land and the improvement, by more than $100 (the current year’s 
depreciation deduction), B is allowed a deduction under the new sub- 
section (f) in the amount of $100 for the taxable year 1965. The 
adjusted basis of the tract, as adjusted for the $100 deduction for 1965, 
is $50,100. A cannot obtain a deduction under the new subsection (f) 
(1) after he disposes of the tract. 
Effective date 
Subsection (c) of section 16 of the bill provides that the amend- 


ments made by subsections (a) and (b) shall apply to taxable y years 
beginning after December 31, 1957. 


SECTION 17. IMPROVEMENTS ON LEASED PROPERTY 


Deduction by le SSEE for de pre ciation, ete. 

This section corresponds to section 14 of the House bill with changes 
as hereinafter mentioned. Section 17 of the bill adds a new section 
178 to the 1954 Code (relating to depreciation or amortization of 
improvements made by lessee on lessor’s property). 

Subsection (a) of the new section 178 added by the House bill pro- 
vided that where a lessee makes improvements on leased property (or 
where he incurs costs in acquiring the lease) renewal periods, as well 
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as the term of the initial lease, are to be taken into account in deter- 
mining the length of the period over which the improvements (or costs) 
are to be written off (where this is shorter than the life of the im- 
provement) unless the taxpayer can show that it is more probable 
that he will not renew the lease than that he will. 

Subsection (b) of the new section 178 added by the House bill 
provided that if the lessee and lessor ave related persons at any time 
during the taxable year, then, in determining the amount allowable 
to the lessee as a deduction for such taxable vear for exhaustion, wear 
and tear, obsolescence, or amortization in respect of any building 
erected (or other improvement made) on the leased property, the 
lease shall be treated as including a period of not less duration than 
the remaining useful life of such improvement. Subsection (b) also 
provided that in determining whether a lessee and lessor are related 
persons, the rules of subsections (b) and (c) of section 267 of the 
1954 Code are to apply, except that, (1) the family of an individual 
is to include only his spouse, ancestors, and lineal descendants, and 
(2) the phrase “80 percent or more’’ which appears in paragraphs 
(2) and (3) of section 267 (b), and relates to the requirements for stock 
ownership in determining whether certain corporations are related 
persons, is to be substituted for the phrase ‘‘more than 50 percent’’ 

ach place it appears therein. 

Your committee has amended subsection (a) of section 178 to pro- 
vide that (except as provided in subsection (b), explained below) in 
determining the amount allowable to a lessee as a deduction for any 
taxable year for exhaustion, wear and tear, obsolescence, or 
amortization 

(1) in respect of any building erected (or other improvement 
made) on the leased property, if the portion of the term of the 
lease (excluding any period for which the lease may subsequently 
be re * wed, extended, or continued pursuant to an option exercis- 
able by the lessee) remaining upon the completion of such build- 
ing or other improvement is less than 60 percent of the useful life 
of such building or other improvement, or 

(2) in respect of any cost of acquiring the lease, if less than 75 
percent of such cost is attributable to the portion of the term of 
the lease (excluding any period for which the lease may subse- 
quently be renewed, extended, or continued pursuant to an 
option exercisabl by the lessee) remaining on the date of 1 
acquisition, 

the term of the lease shall be treated as including any period for which 
the lease may be renewed, extended, or continued pursuant to an 
option (whether or not specifically provided for in the lease) exer- 
cisable by the lessee, unless the lessee establishes that (as of the close 
of the taxable year) it is more probable that the lease will not be 
renewed, extended, or continued for such period than that the lease 
will be so renewed, extended, or continued. Thus subsection (a) (1), 
as amended, would be applicable, in the case of unrelated taxpayers 
where the period of the lease remaining, without regard to any 
renewals, is less than 60 percent of the estimated useful life of the 
building or other improvement, and subsection (a) (2) as amended, 
would be applicable in respect of any cost of acquiring the lease in 
the case of unrelated taxpavers, if less than 75 percent of such cost 
is attributable to the portion of the term of the lease remaining on 





136 TECHNICAL AMENDMENTS ACT OF 1958 


the date of its acquisition without regard to any renewals. This 
subsection, as amended by your committee, may be illustrated by 
the following examples: 

Example (1): Upon the complet tion of an improvement constructed 
by the lessee upon the lessor’s property, the lessee has 15 years remain- 
ing on his lease with an option to renew for 20 years. The i improve- 
ment has an estimated useful life of 30 years. Since the portion of 
the term of the lease (without regard to any renewals) remaining upon 
the completion of the improvement is less than 60 percent ‘of the 
estimated useful life of the improvement, the term of the lease will 
include the total of the original lease period and the renewal period, 
or 35 years. Since the estimated useful life of the improvement (30 
years) is less than 35 years, the improvement may be depreciated 
under the provisions of section 167 of the 1954 ¢ ‘ode over the 30- year 
period. Snsnesee. if the taxpayer is to amortize the cost of the 
improvement over the period remaining of the present lease (15 years) 
he will have to prove that (as of the close of the current taxable year) 
it is more probable that the lease will not be renewed, extended, or 
continued than that the lease will be — extended, or continued. 

Example (2): Upon the completion of a building constructed by 
the lessee upon the lessor’s property, the lan ‘e has 21 years remaining 
on his lease with an option to renew for 10 years. If the building has 
a useful life of 35 years, then the rule under this section would not 
apply because the term of the lease remaining after the completion of 
the building is for a period not less than 60 percent of the estimated 
useful life of the building. Since subsection (a) of section 178 is not 
applicable, the taxpayer is allowed to amortize the cost of the building 
over the remaining term of the lease (21 years) unless under the 
provisions of subsection (c) of section 178 there is a reasonable 
certainty that the renewal option will be exercised. 

Example (3): If a lessee pays $10,000 to acquire a lease for 20 years 
with two options to renew for periods of 5 years each and $7,000 of his 
costs of acquiring the lease were paid for the initial 20- year lease 
period, the new rule of section 178 would be applicable since $7,000 
is less than 75 percent of the cost of the lease (75 percent times $10,000, 
or $7,500). Thus, the cost of acquiring the lease ($10,000) will be 
amortized over the aggregate of the original term of the lease and the 
2 renewal periods, or 30 years. If the taxpayer establishes that (as 
of the close of the current taxable year) it is more probable that the 
lease will not be renewed, extended, or continued than that the lease 
will be renewed, extended, or caitiand. he may amortize the cost of 
acquiring the lease ($10,000) over the initial term of the lease (20 
years). 

Example (4): If in example (3) $8,000 of the lessee’s costs of 
acquiring the lease were for the initial 20-year lease period, section 
178 (a) (2) would not apply and the taxpayer would be allowed to 
amortize the total cost of acquiring the lease ($10,000) over the 20- 
year period, unless, under the provisions of subsection (c) of section 
178, that there is a reasonable certainty that the renewal option or 
options will be exercised. 

Your committee intends that in a case where the lessee has given 
notice to the lessor of his intention to extend, renew, or continue @ 
lease, the lessee shall take into account, in applying the percentage 
requirements of this section, such extension or renewal in determining 
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the portion of the term of the lease remaining upon the completion of 
the improvement or on the date of the acquisition of the lease. There- 
fore, in applying the percentage requirements under this section in a 
case where the lessee has given notice to the lessor of his intention to 
extend, renew, or continue a lease, that portion of the term of the lease 
remaining upon the completion of the improvement or on the date of 
the acquisition of the lease shall include the aggregate of the period 
remaining of the unexpired term of the present Tease and the renewal 
period or periods if the notice includes such periods. The foregoing 
may be illustrated by the following examples: 

Example (5): Upon the completion of a building constructed by 
the lessee upon the lessor’s property (the lessee and lessor are not 
related), the lessee has 3 years remaining on a lease for 20 years with 
2 options to renew for periods of 20 years each. The estimated useful 
life of the building is 50 years. Prior to completion of the building the 
lessee gives notice to the lessor of his intention to accept the first 
20-year option. Section 178 is applicable since the term of the lease 
remaining upon completion of the building (23 years) is less than 
60 percent of the estimated useful life of such building (60 percent 
times 50, or 30 years). 

Example (6): If in example (5) the estimated useful life of the build- 
ing is 30 years, section 178 would not apply since the period of the ae 
remaining (23 years) is not less ths an 60 percent of 30 years, or 18 ye 

If the lessee fails to give notice of his intention to accept the men) 
option, the renewal period would not be taken into account in comput- 
ing the percentage requirements. Thus, in the above example, section 
178 would apply in either case whether the estimated useful life of the 
building is 30 years or 50 years since the lease remaining upon com- 
pletion of the building (3 years) is less than 60 percent of ‘either of the 
estimated useful lives (18 or 30 years). 


Related persons define d 


Subsection (b) of section 178, as contained in the House bill, has 
been amended by your committee to provide that a lessor and lessee 
shall be considered to be related persons if- 

(1) the lessor and lessee are members of an affiliated group 
(as defined in section 1504), or 

(2) the relationship between the lessor and lessee is one de- 
scribed in subsection (b) of section 267, except that, for purposes 
of this subparagraph the phrase “80 percent or more” shall be 
substituted for the phrase ‘‘more than 50 percent” each place it 
appears in such subsection. For purposes of determining the 
ownership of stock in applying section 267 (b), the rules of sub- 
section (c) of section 267 shall apply, except that the family of an 
individual includes only his spouse, ancestors, and lineal de- 
scendants. 


Reasonable certainty test 


Subsection (c) of section 178, for which there is no corresponding 
provision in the House bill, provides that in any case in which neither 
subsection (a) nor subsection (b) apply, the determination as to the 
amount in able to a mene as a deduction for any taxable year for 
exhaustion, wear and tear, obsolescence, or amortization— 

(1) in respect of an building erected (or other improvement 
made) on the leased property, or 
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(2) in respect of any cost of acquiring the lease, shall be made 
with reference to the term of the lease (excluding any period for 
which the lease may subsequently be renewed, extended, or con- 
tinued pursuant to an option exercisab ” by the lessee), unless 
the lease has been renewed, extended, or continued or the facts 
show with reasonable certainty that a lease will be renewed, 
extended, or continued. 

Effective date 

Subsection (c) of the House bill has been amended to provide that 
the amendments made by this section shall apply with respect to costs 

of acquiring a lease incurred, and improvements begun, after July 28, 

1958 (other than improvements which, on July 28, 1958, and at all 

times thereafter, the lessee was under a binding legal obligation to 

make). 


SECTION 18. MEDICAL, DENTAL, ETC., EXPENSES IN CASE OF DECEDENTS 


Section 213 (d) (1) of the 1954 Code provides that expenses for the 
os care of the taxpayer which are paid out of his estate within 1 
year after his death are to be treated, for income-tax purposes, as 
er by the taxpayer at the time incurred. Section 213 (d) (2) (A) 
of the 1954 Code provides that this rule will not apply unless there is 
filed a statement that the amount has not been ‘‘claimed or allowed”’ 
as a deduction for estate-tax purposes. 

This section of the bill, which is identical with section 15 of the 
House bill, strikes out the phrase ‘‘claimed or’ from section 213 (d) 
(2) (A) to conform the language of this provision with similar language 
in section 642 (g) of the 1954 Code. 


SECTION 19. INCREASE IN LIMITATION ON MEDICAL DEDUCTION FOR A TAX- 
PAYER OR HIS SPOUSE WHO HAS ATTAINED AGE 65 AND IS DISABLED 


This section, which has been added by your committee, increases 
the maximum limitation on the medical deduction allowable to a tax- 
payer who has attained the age of 65 and is disabled, or whose spouse 
has attained the age of 65 and is disabled. Under your committee’s 
amendment, the limitation would be $15,000 for a taxpayer if he is 65 
or over and disabled, or if his Spouse is 65 or over and disabled and 
if his spouse does not make a separate return for the taxable year. If 
both spouses are disabled and 65 or over, the limitation on a joint 
return 1S 80,000. 

The increased amount allowable as a deduction, however, over the 
limitations of existing law as set forth in section 213 (c) of the 1954 
Code is available only with respect to amounts paid during the taxable 
year for the taxpayer, if he has reached the age of 65 be fore the close 
of the taxable year and is disabled, or for his spouse, if she has reached 
the age of 65 before the close of the taxpayer’s t: axable year and i 
disabled. Other amounts paid during the taxable year, such as for 
the medical care of a dependent, shall be taken into account only to 
the extent such payments do not exceed the maximum limitation, con- 
tained in section 213 (c), which would apply but for this amendment. 
Thus, assume the case of a taxpayer over 65 and disabled, with one 
dependent and filing a joint return, with medical expenses deductible 
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under section 213 (a) of $8,500 for the dependent and $6,500 for him- 
self. The deductible expenditures in respect of the dependent would 
be limited to $7,500, and the taxpayer would be entitled under this 
section to deduct the $6,500 paid for himself, a total of $14,000 out of 
the $15,000 paid. Because of the application of the section 213 (c) 
limitation to payments for the dependent, $1,000 of the amount deduct- 
ible under section 213 (a) would be disallowed. In addition, the 
amendment limits to $15,000 the amount which can be taken into 
account with respect to amounts pi aid for the medical care of any one 
individual taxpayer or spouse. This limitation will operate where 
both spouses are 65 or over and disabled and file a joint return. 

Your committee’s amendment contains a definition of the term 
“disabled” for purposes of this section. A person shall be consid- 
ered disabled if he is unable to engage in any substantial gainful 
activity by reason of any medically determinable physical or ‘mental 
impairment which can be expected to result in death or be of long- 
continued and indefinite duration. Ordinarily, a terminal illness be- 
cause of disease or injury would result in disability. Inability to 
engage in normal activities because of a broken bone would not gen- 
er ally be considered a disability, since inactivity from such an injury 
would not generally be either long-continued within the meaning of 
this section or of indefinite duration, both of which conditions must 
be met. In general, the gainful activity to which the section refers 
is the activity, or a comparable activity, in which the individual cus- 
tomarily engaged prior to the arising of the disability. It is further 
provided that proof of the existence of disability must be furnished 
to the Secretary or his delegate, in such form and manner as may 
be required, 

The determination of whether the taxpayer or his spouse is disabled 
shall be made as of the close of the taxable year of the t taxpayer, 
except that if his spouse dies during the taxable year the determination 
as to whether disability of the spouse existed shall be made as of the 
date of death. 

It is further provided that the amendment made by this section will 
apply only to taxable years beginning after December 31, 1957. 


SECTION 20. DEDUCTIONS BY CORPORATIONS FOR DIVIDENDS RECEIVED 


This section, with the exception of a change in the holding period 
and effective date, is identical with section 16 of the House bill. 

Section 20 of the bill adds a new subsection (c) to section 246 (relat- 
ing to rules applicable to the intercorporate dividends-received de- 
duction) of the 1954 Code. Under the House bill, this new subsection 
denied the allowance of the deductions provided in section 248, 244, or 
245 in respect of any dividend on any share of stock which was sold 
or otherwise disposed of in any case in which the taxpayer had held 
such share for 10 days or less or to the extent that the taxpayer was 
under an obligation (whether pursuant to a short sale or otherwise) 
to make corresponding payments with respect to substantially iden- 
tical stock or securities. Your committee has amended this provision 
so that the 10-day holding period of new subsection (c) is extended 
to 15 days. The term “otherwise disposed of” is intended to include 
disposal by gift or other disposition. 
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Subsection (c) (of both your committee’s bill and the House bill) 
also provides the rule to be followed in the case of any stock having 
preference in dividends. In such case the holding period is to be 90 
days (in lieu of 15 days) if the taxpayer receives dividends with re- 
spect to such stock which are attributable to a period or periods 
aggregating in excess of 366 days. 

The denial of the dividends-received deduction applies in any case 
in which the taxpayer is in both a“long” and “short” position over the 
dividend date without regard to the length of time during which the 
shareholder was in the long position. That is, in any case where a 

taxpayer is receiving dividends on stock and is under an obligation to 
make corresponding payments on substantially identical stock or se- 
curities, the dividends-received deduction would be denied. The term 
“substantially identical stock or securities” is intended generally to 
have the same meaning as used in sections 1091 and 1233. 

Special rules are provided in paragraph (3) of the new subsection 
(c) to be used in determining (for purposes of applying the rules 
of the subsection) the period for which the taxpayer has held any 
share of stock. In computing such period, the day of disposition, 
but not the day of acquisition, shall be taken into account. There 
shall not be included in the computation any day which is more than 
15 days after the date on which such share becomes ex-dividend. Thus, 
if a corporation buys stock immediately before the ex-dividend date 
and sells short with respect to the same stock immediately afterward, 
it will not be possible to obtain the dividends-received deduction by 
holding the straddle position for an indefinite period, closing the 
short position with newly acquired stock, and then holding the original 
stock for 15 days. Where paragraph (2) applies to stock having a 
preference in dividends, in lieu of the 15-day rule a 90-day rule ap- 
plies. The special rules of section 1223 (4) (relating to holding pe- 
riods in cases of wash sales) are not to ae. Paragraph (3) fur- 
ther provides that the holding periods (as determined above) shall 
be reduced for any period (during such holding periods) in which the 
taxpayer is in both a “long” and “short” position. Specifically, it is 
provided that the holding period shall be appropriately reduced (in 
a manner provided in regul: itions prescribed by the Secretary or his 
delegate) for any period in which the taxpayer has an option to sell, 
is under a contractual obligation to sell, or has made (and not closed) 
a short sale of substantially identical stock or securities. 

The House bill provided that the amendment made by section 16 
of that bill was to apply with respect to taxable years ending after 
November 7, 1956, but only with respect to shares of stock acquired 
after November 7, 1956. Your committee has changed the effective 
date to December 31, 1957, and has provided that the denial of the 
deduction under this amendment shall apply not only to dividends 
received on shares of stock acquired after December 31, 1957, but also 
with respect to shares of stock acquired before that date where the 
taxpayer has made a short sale of substantially identical stock or 
securities after that date 
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SECTION 21. GAIN OR LOSS ON SALES OR EXCHANGES IN CONNECTION 
WITH CERTAIN LIQUIDATIONS 


Section 21 of the bill, for which there is no corresponding pro- 
vision in the House bill, amends section 337 of the 1954 Code (relating 
to gain or loss on sales or exchanges in connection with certain liqui- 
dations) to add at the end thereof a new subsection (d). The new 
subsection provides a special rule for minority shareholders in the 

case of sales or exchanges by a corporation following the adoption of 

a plan of complete liquidation, but only if the plan is adopted after 
December 31, 1957, if section 332 applies to such liquidation and if 
section 334 (b) (1) applies to property rec eived by a corporation 
described in section 332 (b) (1). The new subsection does not apply 
unless subsection (a) is inapplicable to such sales or exchanges solely 
by reason of the application of subsection (c) (2) (A). Thus, if 
subsection (a2) would not apply to any sale or exchange without re- 

gard to subsection (c) (2) (A), the new subsection will not apply 
with respect to such s: a exchange. 

The special rule of the new subsection consists of two steps. First, 
the amount realized by a minority shareholder (that is, any share- 
holder except the corporation which meets the 80-percent stockown- 
ership requirement of sec. 332 (b) (1)) during the first taxable year 
in which he receives a distribution in complete liquidation is increased 
by his proportionate share of the amount by which the tax imposed 
by subtitle A on the liquidating corporation would have been reduced 
if subsection (c) (2) (A) had not been applicable to sales or ex- 
changes of property by such corporation. In determining whether or 
not there would have been a reduction, and if so, the amount thereof, 
the provisions of subsections (a), (b), and (c) must be taken into 
account. Thus if subsection (a) would not apply to a sale because 
the property sold is described in subsection (b) (1) (A), or because 
the ee is sold after the expiration of the 12-month ‘period pre- 
scribed in subsection (a), such sale shall not be taken into account 
in determining the amount by which the tax na on the corpora- 
tion would have been reduced if subsection (c) (2) (A) had not 
applied. 

The entire increase provided for in subsection (d) (1) is treated 
as an addition to the amount realized by a minority shareholder on 
the liquidating distribution received by him during the first taxable 
year in whic h he receives a liquidating distribution. Thus, even 
though a minority shareholder receives distributions in complete liqui- 
dation in more than one taxable year, the entire increase takes place 
in the first taxable year in which he receives such a distribution. 

Second, the shareholder is deemed to have paid, with respect to his 
taxable year in which he receives his first liquidating distribution, an 
amount of tax equal to the amount of the increase provided for in 
subsection (d) (1). Such payment is deemed to have been made on 
the last day prescribed by law for the payment of the t tax imposed by 
subtitle A on the shareholder for such taxable year. Since the tax 
on the amount of the increase will always be less then the increase 
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itself, ap} lication of the new subsection may give rise to an ove rpay- 
ment of tax. Any such overpayment will be credited or refunded in 
accordance with the provisions of the code relating to the allowance 
of credits or refunds. 

The amendment made by section 21 applies with respect to plans 
of complete liquidation adopted after December 31, 1957. 


SECTION 22. COLLAPSIBLE CORPORATIONS 


Section 22 of the bill, for which there is no corresponding provision 
in the House bill, amends section 341 of the 1954 Code (relating to col- 
lapsible corporations) to add at the end thereof a new subsection (e). 
The new subsection sets forth circumstances under which a corporation 
will be considered not to be a collapsible corporation with respect to 
(1) certain sales or exchanges of its stock by a shareholder, (2) certain 
distributions in complete liquidation under section 331, (8) certain 
distributions in complete liquidation under section 333, and (4) cer- 
tain sales or exchanges of property by the corporation following the 
adoption of a plan of complete liquidation. If the proper circum- 
stances exist, then the corporation will be considered not to be a col- 
iapsible corporation solely for purposes of the transactions mentioned 
in the preceding sentence. ‘Thus, the new subsection merely provides 
rules under which a corporation may avoid being classified as col- 
lapsible; it will never result in causing a corporation to be classified 
as collapsible. 

Paragraph (1) of the new subsection applies to certain sales or ex; 
changes of stock by a shareholder. The paragraph does not apply un- 
less the shareholder making a sale or exchange is able to satisfy a test 
based on the relationship between the net unre: alized apprecis ition in so- 

called subsection (e) assets and corporate net worth. The test has 
three aspects. First, under subparagraph (A), it is necessary to com- 
pute the net unrealized appreciation in subsection (e) assets held by the 
corporation. Generally speaking, these are assets which, if sold by the 
corporation or any shareholder owning more than 20 percent in value of 
the corporation’s outstanding stock, would give rise to ordinary income 
or to an ordinary loss (the term “subsection (e) asset” is described 
more fully in a subsequent portion of this report). Second, under 
subparagraph (B), if the shareholder owns more than 5 percent in 
value of the corporation's outstanding stock, it is necessary to compute 
the net unrealized apprec intion in assets of the corpor: ation which 
would be subsection (e) assets if the particular shareholder owned 
more than 20 percent in value of the corporation’s outstanding stock. 
Finally, under subparagraph (C), if the shareholder owns more than 
20 percent in value of the corporation’s outstanding stock, it is neces- 
sary to compute the net unrealized appreciation in assets of the corpo 
ration which would be subsection (e) assets if the shareholder’s own 
ership of stock in certain other corporations were taken into account. 

Under clause (1) of subparagraph (C), any sale or exchange by 
the shareholder of stock in any other corpor: ation is treated as a sale 
or exchange by the shareholder of his proportionate share of such 
other corporation's assets, provided (1) the shareholder owns, or at 
any time during the 3-year period preceding such sale or exchange 
owned, more than 20 percent in value of such other corporation's 
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outstanding stock, (2) at the time of such sale or exchange the share- 
holder owned more than 20 percent in value of such other corpora- 
tion’s outstanding stock, and (8) more than 70 percent in value of 
the assets of oa other corporation are, or were at any time during 
which such shareholder owned (during the 3-year period) more than 
20 percent in value of the outst: tier stock, assets similar or related 
in service or use to assets of the corporation comprising more than 
70 percent in value of such assets. Moreover, under clause (ii) of 
subparagraph (C), any sale or exchange of property by such other 


corporation W ithin such 3- year period (provided a t the time of such 
sale or exchange the stoc khol ler owned more than 20 percent in value 
of such other orporation’s outstanding stock) is treated as a sale or 


‘xchange by iden shareholder of his proportionate share of the prop- 
erty sold or exchanged, if gain or loss on such sale or exchange was 
not recognized to the other corporation under section 337 (a). As 
a result of subparagraph (C), a particular shareholder’s relationship 
to other ‘cor porations in which he owns or owned a significant interest 
and which hold or held assets similar to those held by the corporation 
whose woth is being sold or exchanged is taken into account, under 
the circumstances described above, in determining whether the share- 
holder is a dealer in assets of the latter corporation. However, such 
relationship is not taken into account in determining whether other 
shareholders qualify under the exception contained in paragraph (1). 

Paragraph (1) of the new subsection does not apply if the sum of 
the amounts determined under subparagraphs (A), (B), and (C) 
exceeds an amount equal to 15 percent of corporate net worth. The 
test is applied as of the time of any sale or exchange. 

A sale or exchange of stock to the issuing corporation cannot qualify 
under paragraph (1). Thus, stock redemptions (including distribu- 
tions in complete or partial liquidation) cannot qualify under para- 
graph (1). Moreover, in the case of a shareholder who owns more than 
20 percent in vi alue of a corporation’s outstanding stock, the paragraph 
does not ap p! iy to any sale or exch: ange of stock to a related person 
as defined in paragraph (8). 

Paragraph (2) of the new subsection applies to certain distributions 
pursuant to a plan of complete liquidation in cases where, by reason 
of paragraph (4), section 337 (a) applies to sales or exchanges of 
property by the liquidating corporation. Paragraph (2) applies 
regardless of whether, by reason of paragraph (4), section 337 (a) 
applies to all or merely to some of such sales or exchanges. Paragraph 
(2) applies only if the shareholder receiving a liquidating distribu- 
tion is able to satisfy the same tests (based on the relationship between 
net unrealized appreciation in subsection (e) assets and net worth) 
which a shareholder must meet who sells or exchanges stock under 
paragraph (1). These tests must be satisfied at all times after the 
adoption of the plan of complete liquidation. 

Paragraph (3) of the new subsection applies to distributions in 
complete liquidation under section 333 and provides that a corporation 
will not be considered a collapsible corporation for purposes of section 


333 aes ote the parenthetical clause in the first sentence 
of sec. 333 (a)) at, all times after the adoption of the plan of liqui- 


dation, the net iaealuel appreciation in subsection (e) assets of the 
corporation does not exceed 15 percent of corporate net worth. Un- 
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like the test in paragraphs (1) and (2), the test in paragraph (3) 
is never made on a era terdeevdickies basis. That is, either 
all of the shareholders can qualify under paragraph (3) for section 333 
treatment or none of them can qualify. 

Paragraph (4) of the new subsection provides that under certain 
circumstances a corporation will not be considered a collapsible corpo- 
ration for purposes of section 337 (despite the provisions of sec. 337 
(c) (1) (A)) with respect to sales or exchanges of property within 
the 12- aman period beginning on the date of the adoption of a plan 
of complete liquidation. The paragraph applies only if the following 
conditions are satisfied: (1) At all times after the adoption of such 
plat 1, the net unrealized apprec iation in subsection (e) assets does not 
exceed 15 percent of corporate net worth; (2) within the 12-month 
period following adoption of the plan the corporation sells substan- 
: ally all of the properties held by it on the date of such adoption; and 

3) no distribution is made of any property which in the h: inds of the 
corporation or in the hands of the distributee is property in respect of 
which a deduction for exhaustion, wear and tear, obsolescence, amorti- 
zation, or depletion is allowable. Thus, if following the adoption of a 
plan of complete liquidation a corporation distributes any property 
in respect of which a deduction of the type mentioned in the preceding 
sentence is allowable, none of the sales or exchanges of property dur- 
ing the 12-month period following adoption of the plan can qualify 
for nonrecognition treatment under section 337 (a). 

Paragr: iph (4) does not apply to eliminate oe ate tax on any 
sale or exchange of property by a corporation to any sh: ureholder who 
owns more than 20 percent in value of the can \tion’s outstanding 
stock or to any pe rson related to such a shareholder within the meaning 
of paragr: iph | ), if such property in the hands of the corporation or 
in the hands of the purchaser is property in respect of which a deduc- 
tion for exhaustion, wear and tear, obsolescence, amortization, or deple- 
tion is allowable. 

Paragraph (5) contains the definition of a subsection (e) asset. 
Subparagraph (A) defines the term for purposes of paragraph (1) 
(relating to sales or exchanges of stock), paragraph (2) (relating to 
distributions in complete liquidation), and paragraph (4) (relating 
to sales or exchanges of property by a corporation within the 12-month 
period following the adoption of a plan of complete liquidation). 
Clause (1) of subparagraph (A) ine ludes property of the corporation 
fas ept property used in the trade or business as defined in paragraph 
(9)), which, in the hands of the corporation, is property gain from 
the sale or exchange of which would be considered in whole or in part 
as gain from the sale or exchange of property which is not a capital 
asset, or, which in the hands of any sharehol: ler who owns more than 
20 percent in value of the corporation’s outstanding stock, would be 
property gain from the sale or exchange of which would be consid 
ered as gain from the sale or exchange of property which is neither 
a capit _ asset nor property de scribed in section 1231 (b). For ex- 
ample, if a corporation holds securities for investment and if a 21- 
percent iia is a dealer in securities, the securities would be 
considered subsection (e) assets under subparagraph (A) (i). 

Clause (ii) of subparagraph (A) includes property used in the 
trade or business if there is net unrealized depreciation on all such 
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property considered in the aggregate. As a result of clause (ii) the 
net unrealized depreciation on property used in the trade or business 
will offset any appreciation on other subsection (e) assets for the pur- 
pose of de ‘termining whether net unrealized appreciation on all sub- 
section (e) assets exceeds 15 percent of net worth. 

Clause (iii) of subparagraph (A) includes property used in the 
trade or Sim only if there is net unrealized appreciation on all 
such property considered in the aggregate and only to the extent that 
any such property in the hands of a shareholder who owns more 
than 20 percent in value of the corporation’s outstanding stock would 
be property gain from the sale or exchange of which would be con- 
sidered in whole or in part as gain from the sale or exchange of 
property which is neither a capital asset nor property described 
in section 1231 (b). For example, if the only section 1231 (b) 
assets of the corporation are houses held for rental purposes upon 
which there is net unrealized appreciation and if a 21-percent share- 
holder is a dealer in houses, the houses would be considered subsec- 
tion (e) assets under subparagraph (A) (ili). 

Clause (iv) of wr ee (A) includes property (if not in- 
cluded under clauses (1), (11), or (ili )) which consists of a copyright, 
a literary, musical or artistic composition, or similar property, or any 
interest in any such property, if the property was created in whole 
or in part by the personal efforts of any shareholder who owns more 
than 5 percent in value of the corporation’s outstanding stock. For 
example, the rendering of services with respect to a motion-picture 
production would be included within the term “personal efforts.” 

Subparagraph (B) of paragraph (5) defines the term “subsection 
(e) asset” for purposes of paragraph (3) (relating to recognition of 
gain in liquidations under section 333). The definition of “subsection 
(e) asset” under subparagraph (B) is identical to the definition of the 
term under subparagraph ( AY, except that clauses (i) and (iii) of 
subparagraph (A) apply to any shareholder who owns more than 5 
percent in value of the outstanding stock. 

The determination under paragraph (5) (A) as to whether prop- 
erty in the hands of the corporation is, or in the hands of a shareholder 
would be, property gain from the sale or exchange of which would 
be considered in whole or in part as gain from the sale or exchange 
of property which is neither a capital asset nor property described 
in section 1231 (b), is made as if all property of the corporation had 
been sold or exchanged to 1 person in 1 transaction. For example, 
if a corporation owns interests in oil or gas wells and has entered into 
a long-term contract for the future delivery of gas, the ownership of 
which will pass to the buyer only after extraction or severance, then 
the determination whether such contract is a subsection (e) asset shall 
be made as if the contract were sold or exchanged to 1 person in 1 
transaction together with the corporation’s interests in the wells. 
Thus, where the corporation’s interests in the oil or gas wells are not 
subsection (e) assets, the contract will also not be a subsection (e) 
asset. 

Paragraph (6) defines certain terms used elsewhere in the new sub- 
section. Subparagraph (A) defines “net unrealized appreciation” ; 
subparagraph (B) defines “unrealized appreciation’ >; and subpara- 
graph (C) defines “unrealized depreciation.” Subparagraph (D) 
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provides a special rule for any asset on the sale or exchange of which 
only a portion of the gain would be taxed as ordinary income and the 
remainder would be taxed as capital gain. In the case of such an asset, 
there is taken into account for purposes of paragraph (6) (but not for 


purposes of par. (5) (A)) only an amount of the unre: Nlized apprecia- 
tion in such asset which is equal to the portion of the gain which 
would be taxed as ordin: ry income on a sale or exchange of the asset. 


Paragraph (7) defines “net worth.” For the purpose of computing 
the net worth of a corporation as of any day, the amount of all prior 
distributions (at fair market value on the date of any distribution) 
in complete iicnidation is taken into account. This means that prior 
dist ribut ions in complete liquidation will not cause a failure to meet the 
15- perce test. Under paragraph (7) the net worth as of any day 
will not aie into account any amount received during the preced 
Ing l-year period for stock of the corporation, as a contribution to 
eS or as paid-in surplus, if it appears - at there was not a bona 
fide business purpose for the transaction in which the amount was 
received. For example, if a corporation, in anticipation of adopting 
a plan of complete liquidation, sells its stock or receives a contribution 
from its shareholders within such 1 -year aie to enable the corpora 
tion to meet the 15-percent test, the amount received on the sale or 
contribution will not be taken into account in determining net worth 
fora 1-year period after such sale or contribution. 

Paragraph (8) describes those — considered to be related to a 
shareholder to whom sales i stock * property will not qualify 
under paragraphs (1) and | qprcitaatrad 9 The rules of paragraph 
(8) apply only in the case = a sh: ireholder who owns, or is considered 
as owning, more than 20 percent in value of the corporation’s outstand- 
ing stock. Related persons include an individual’s spouse, ancestors, 
and lineal descendants, and any corporation which is controlled by 
such individual. If the shareholder is a corporation, related persons 
include a corporation which controls or is controlled by the share- 
holder, and, in cases where more than 50 percent in value of the share- 
holder’s outstanding stock is owned by person, any other corpora- 
tion more than 50 percent in value of the outstanding stock of which 
is owned By the same person. ‘“ ~, means owne rship of stock 
possessing either at least 50 percent of the outstanding voting power 
or at least 50 percent of the total el of all outs tanding stock. 

Tecan (9) contains the definition of “property used in the 

f the new subsection, the term 
means property described in section 1231 (b) without regard to any 
holding period. 

Paragraph (10) ieee rules = determining the ownership of 
stock. These rules are applicable in determining whether a person 
owns more than 20 percent in sie of a corporation’s outstanding 
stock for purposes of paragraphs (1) (C) and (2) (C) and clauses 
(i) and (iii) of paragraph (5) (A), for purposes of the last sentence 
of paragraph (1), and for purposes of the last sentence of paragraph 
(4). The rules are also applicable in determining whether a person 
owns more than 5 percent in value of a corporation’s outstanding stock 


for purposes of paragraphs (1) (B), (2) (B), (5) (A) (iv), and 
(5) (B). 


trade or business.” For purposes o 
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The amendment made by section 22 applies to taxable years begin- 
ning after December 31, 1957, but only to sales, exchanges, and dis- 
tributions after the date of enactment of the bill. 


SECTION 23. CERTAIN ACQUISITIONS OF STOCK 


Section 23 of the bill, except for a date change, is identical with 
section 18 of the House bill. This section adds a new sentence to 
section 391 (relating to effective date of certain provisions of the 1954 
Code with respect to distributions by corporations) to make the pro- 
visions of the 1939 Code applicable to property received on acquisi- 
tions of stock described in section 304 (relating to redemption through 
use of related corporations) of the 1954 Code which occurred either 
before June 22, 1954, or on or before December 31, 1958, if pursuant 
to a contract entered into before June 22, 1954. The amendment 
provides that the extent to which property received in return for such 
acquisition shall be treated as a dividend shall be determined as if 
the 1939 Code continued to apply in respect of such acquisition and 
as if the 1954 Code had not been enacted. The amendment is made 
applicable as if included in section 391 on the date of enactment of 
the 1954 Code. 


SECTION 24. TAXATION OF EMPLOYEE ANNUITIES 


This section of the bill, which corresponds to section 19 of the 
House bill, amends sections 403, relating to employee annuities; 101 
(b), relating to employee death benefits; and 2039 (c), relating to 
exemption of annuities under certain trusts and plans, of the 1954 
Code. This section also amends section 2517 of the 1954 Code (relat- 
ing to the gift-tax treatment of certain annuities under qualified 
plans) which is added to the code by section 72 of the bill. 

Employ e annuities 


Se — 103 (a) (1) of the 1954 Code, which provides tax deferment 
in the case of certain employee annuities, is amended (by subsec. (b) 


of se y of the bill) in two respects, First, there is eliminated the 
fem provision which extended deferred-tax treatment to annuities 
pure) hased for ee by employe rs described in section 501 (c) (3) 


of the 1954 Code (relatin ie toc haritabl e, educational, ete. oe organiza- 
tions) and exempt under section 501 (a), when such contracts are 
not purchased under a qualified plan. This provision is eliminated 
from section 403 (a) (1) for the reason that annuities purchased by 
such employers are dealt with in a new section 403 (b). Secondly, 
the deferred-tax treatment is made applicable to plans which meet the 
requirements of section 404 (a) (2), instead of to plans with respect to 
which the contributions are deductible under section 404 (a) (2). 
Existing law has been administratively interpreted to hold that, if a 
tax-exempt employer establishes a qualified plan, his employees are 
entitled to the deferred-tax treatment, and this change merely makes 
clear that such rule will continue to be applied, notwithstanding the 
other changes made in section 403. 

Subsection (a) of section 24 of the bill reletters subsection (b) of 
section 403 as subsection (c), and a new subsection (b) is added to 
set forth the new rules to be applied to annuities purchased for 
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employees of organizations described in section 501 (c) (3) of the 
1954 Code and exempt under section 501 (a). This subsection does not 
apply if the annuity contract is subject to subsection (a). Thus, if 
an employer has established a plan which meets the requirements of 
subsection (a), any annuity purchased pursuant to such a plan is not 
subject to the new subsection (b) and its limitations. An annuity 
contract purchased by an employer, described in section 501 (c) (3) 
and exempt under section 501 (a), for an employee will be subject to 
the new section 403 (b) either where the employer does not have a plan 
meeting the requirements of section 403 (a), or where the annuity is 
purchased in addition to any annuities purchased under such a plan. 

The exclusion provided by the new section 403 (b) becomes appli- 
cable only when the employee would otherwise be taxable on the em- 
ployer’s contributions. If the employee’s rights under the contract 
are forfeitable at the time the contributions are made, he is not taxable 
on the contributions at such time, so that this exclusion is not then 
applicable. Paragraph (1) of the new section 403 (b) applies when 
the employee’s rights under the contract are nonforfeitable except for 
failure to pay future premiums, and it provides that in such case any 
contributions to purchase such an annuity are excludable from the 
employee’s gross income to the extent that they do not exceed the 
exclusion allowance. 

By virtue of paragraph (6) of the new section 403 (b) and of new 

subsection (d) of section 403 (which is a committee amendment made 
by subsection (c) of section 24 of the bill), the exclusion also becomes 
applicable when an employee’s rights change from forfeitable to non- 
forfeitable. Existing law prov ides that if an annuity contract which 
is not subject to section 403 (a) is purchased for an employee and his 
rights under the contract are nonforfeitable except for failure to pay 
future premiums, the employee 1 is taxable on the contributions to pur- 

chase such contract. This provision has been interpreted to mean 
that if the employee’s rights under the contract are forfeitable at the 
time the so at are made, he is not taxable until he receives 
payments under the annuity contract. The House bill would have 

amended section 403 (c), as relettered, by adding to it a sentence pro- 
viding that the section was not to apply in respect of annuity con- 
tracts purchased by an employer which is exempt from tax under 
section 501 or 521. This amendment was intended to tax the employee 
of such an employer, if the employee’s rights were forfeitable when 
contributions were made, at the time his rights changed from forfeit- 
able to nonforfeitable on the value of the annuity contract at such 
time, less any contributions that the employee had made. 

The committee bill strikes the sentence added in the House bill to 
section 403 (c), as relettered, and in subsection (c) of section 24 adds 
a new subsection (d) to section 403. Except for relettering, section 
403 (b) of present law is not changed under the committee bill. There- 
fore, under section 403 (c), as relettered, as under existing section 403 
(b), employer’s contributions for nonforfeitable annuity contracts 
which are not subject to section 403 (a) or (b) will be includible in 
the employee’s gross income when the employer’s contributions are 
made. Similarly, as under existing law, if an employee’s rights under 
a contract purchased by an employer which is not exempt under sec- 
tion 501 (a) or 521 (a) are forfeitable at the time the contributions 
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are made, the employee will not be taxable on such contributions until 
he receives payments under the contract. 

New subsection (d) has substantially the same effect that the 
stricken House amendment to section 403 (c) would have had. Sub- 
section (d) provides that if rights of an employee under an annuity 
contract purchased by an employer which is exempt from tax under 
section 501 (a) or 521 (a) change from forfeitable to nonforfeitable 
rights, the value of such contract on the date of such change (to the 
extent attributable to amounts contributed by the employer after De- 
cember 31, 1957) shall be included in the gross income of the employee 
in the year of the change except as provided in new section 403 (b). 
Amounts contributed by the employer until December 31, 1957, for 
forfeitable contracts which become nonforfeitable during taxable 
years beginning after December 31, 1957, are not taxed under new 
subsection (d). The House bill would have had retroactive effect 
in this respect and any amounts contributed by an employer would 
have been taxable when the employee’s rights under a contract changed 
from forfeitable to nonforfeitable. With this exception, new sub- 
section (d) of section 403 has the same effect as did the House amend- 
ment to section 403 (c). Paragraph (6) of the new section 403 (b) 
provides that, for purposes of such section and section 72 (f), if an 
employee’s rights under an annuity contract change from forfeitable 
to nonforfeitable and the contract becomes subject to new section 403 
(b) as a result of such change, then the amount determined without 
regard to the exclusion provided by subsection 403 (b) that is in- 
cludible in the employee’s gross income as a result of such change 
shall be treated as a contribution by the employer to purchase such 
contract. 

Thus, if the rights of an employee under an annuity contract pur- 
chased by an employer exempt under section 501 (a) or 521 (a) change 
from forfeitable to nonforfeitable, and the employer is not described 
in section 501 (c) (8) when the employee’s rights change, then un- 
der new section 403 (d) the employee includes in gross income in the 
year of such change the value of the contract on the date of the change 
to the extent such value is attributable to employer contributions made 
after December 31, 1957. However, if at the time the employee’s 
rights change the employer is described in section 501 (c) (8) and 1s 
exempt under section 501 (a), and if the annuity contract is not sub- 
ject to section 403 (a), then the exclusion provided in section 403 (b) 
applies to the amount includible under section 403 (d) in the em- 
ployee’s gross income as a result of the change. Under section 403 
(b) (6) the amount includible in the employee’s gross income under 
section 403 (d) (determined without regard to the section 403 (b) 
exclusion) is considered as an amount contributed by the employer 
for such contract as of the time the employee’s rights change (and the 
exclusion is computed on that amount). 

The availability of the exclusion provided by the new section 403 
(b) depends upon whether, at the time the contributions are made or 
the employee’s rights become nonforfeitable, the employer is an or- 
ganization described in section 501 (c) (3) and exempt under section 
501 (a). If an organization described in section 501 (c) (3) loses its 
exemption under section 501 (a) for any year, the exclusion allow- 
ance provided by the new section 403 (b) will not apply for such 
year. 
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Any contributions (including amounts treated as contributions by 
the new section 403 (b) (6)) to purchase an annuity contract to which 
the new section 403 (b) applies are generally includible in gross in- 
come under section 61 to the extent that they do not come within the 
exclusion of section 403 (b). 

The new section 403 (b) provides further that when an employee 
receives payments ok an annuity contract subject to such section, 
such payments are taxable under section 72 of the 1954 Code, exce pt 
that section 72 (e) (3) (relating to limit on amount of tax attributable 
to receipt of lump sums) shall not apply. In determining the invest- 
ment in the contract under section 72, section 72 (f) will be applicable. 
It provides that only the employer contributions oh h were inc oe 
in gross income or which would not have been includible in gross 
income if paid directly to the employee are to be treated as ne of 
the investment in the contract. Thus, any contributions which are 
excludable under new section 403 (b) are not to be treated as part of 
the employee's investment in the contract. 


Exe Jus 10n allo WANCE 


The exclusion allowance for any taxable year is determined by multi- 
plying 20 percent of the em ployee's inc Judible compensation by the 
number of his years of service. Includible compensation is defined 
to mean the compensation which he receives from an employer de- 
scribed in section 501 (c) (3) and exempt under section 501 (a). 
It does not, therefore, include any compensation which he may receive 
from any other person. The amount of the includible compensation 
is determi baad vy re ference to the amount of such compensation which 
the employee must include in his gross income. However, the amount 
of the includible conmipensation is to be determined without regard to 
the exclusions provided by sections 105 (d) and 911 of the 1954 Code. 
Thus, his includible compensation will include any sick pay that he 
receives even though such = pay is excludable in whole or in part 
under section 105 (d), and will include any income which he earns 
abroad even though it is subj ect to the exclusion of section 911. The 
includible compensation is to be determined without regard to any 
contributions to purchase the annuity to which the new section 405 (b) 
is applicable, whether or not such contributions are excludable under 
such section. Consequently, even where the contributions to purchase 
the : annuity contract ¢ xceed the exe rte provided by section 403 (b), 
such excess contributions are not Pa taken into consideration in 
computing includible com pensa ition * purposes of such section. 

The amount of the includible compensation which is taken into 
consideration in computing the exclusion allowance is the amount of 
such compensation received for the most recent period (ending not 
later than the close of the taxable year of the employee) which con- 
stitutes a full year of service. For the full-time employee, this means 
the amount of includible compensation which he receives for the tax 
able year. For the part-time employee, it means that he will aggre- 
gate his most recent periods of alien a" “ape nt until they con 
stitute a full year of service. For example, if an employee works 
for the employer half time through the year ent receives an annual 

salary of $4,000, the exclusion allowance for the first year of such 
eiailavmnnd is 20 percent of $4,000, but for the second year of such 
employment, the exclusion allowance is based upon includible com- 
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pensation of $8,000. The period during which the includible com- 
pensation is received shall not end later ‘than the close of the taxable 
year for which the exclusion allowance is determined, but such period 
may end at any time before the close of such taxable year and may 
even end before the beginning of such taxable year. Accordingly, 
an exclusion allowance for the taxable year 1960 may be based upon 
the includible compensation which the employee received for 1958, 
if 1958 is the most recent per iod during which the employee rec eived 
includible compensation. This type of situation may occur, for ex- 
ample, in a terminal funding arrangement. 

The amount so ascertained is then multiplied by the number of 
years of service, but in no case shall such amount be multiplied by less 
than 1. For this purpose, eac h full year in which the employee was 
a full-time employee of the organiz: ition shall be considered as 1 year 
of service. In determining what constitutes a full year of employ- 
ment and what constitutes full-time employment, it will be necessary 
to consider the nature of the employment and the periods normally 
worked by individuals engaged in such employment. For example, in 
the case of doctors who normally work throughout the 12 months of 
the year, except for a vacation period of a month or so, 11 months’ work 
would be considered a full year of employment, but a member of the 
academic staff of a college or university will be considered to have 
worked a full year if he teaches for the full academic year of approxi- 
mately 9 months. Whether a teacher is working full time will gen- 
erally depend upon his workload as compared to the workload nor- 
mally carried by the full-time members of the faculty. In addition, 
each part of a year in which the individual was a full- or part-time em- 
ployee of the organization, and each full year in which he was a part- 
a employee, shall be considered as a part of a year of service, but 

he determination of how much consideration shall be given to such 
ney time employment shall be based upon the regulations to be pre- 
scribed by the Secretary or his delegate. 

The exclusion allowance so computed shall, however, be reduced by 
any amounts which were contributed to purchase an annuity for the 
employee and which were excludable for any taxable year prior to the 
taxable year for which the exclusion allowance is determined. Thus, 
for example, there must be a reduction in the exclusion allowance on 
account of any prior contributions that were excludable under this new 
provision or under the special provision of prior law relating a the 
purchase of annuities by organizations described in section 501 (c) (3) 
and exempt under section 501 (a), or that were excludable because they 
were contributions under a qu: alified annuity plan, or because the em- 
ployee was not taxable at the time forfeitable rights became nonfor- 
feitable. 

The computation of the exclusion allowance may be illustrated by 
the following example: 

EK became an employee of X on January 1, 1957, and continued as a 
full-time employee of X through the years 1957, 1958, and 1959. He 
received includible compensation in the amount of $10,000 for 1957, 
$11,000 for 1958, and $12,000 for 1959. X is an or ganization described 
in section 501 (ce) (3) and for the years 1957, 1958, and 1959 exempt 
under section 501 (a). In 1957, X commenced to purchase for E an- 
nuity contracts under which E’s rights are nonforfeitable. X paid 
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as premiums for such contracts $2,000 in 1957, $2,400 in 1958, and 
$2,800 in 1959. The $2,000 premium paid in 1957 is not subject to this 
amendment and was excludable under section 403 (a) (1). E’s ex- 
clusion allowance for 1958 is determined in the following manner: 
First, 20 percent of his includible compensation for 19: 58 is $2,200. 
Secondly, $2,200 times his years of service, 2, is $4,400. Finally, 
$4,400 less any contributions excludable in a prior year, $2,000, leaves 
$2,400. Accordingly, the $2,400 premium paid in 1958 is entirely ex- 
cludable. E’s exclusion allowance for 1959 is determined in the fol- 
rae manner: First, 20 percent of his includible compensation is 

2,400. Secondly, $2,400 times his years of service, 3, is $7,200. Fin- 
ally, $7,200 less any contributions excludable in prior years, $4,400, 
leaves $2,800. Accordingly, the $2,800 premium paid in 19: 59 is en- 
tirely excludable. 

The amendments made by subsections (a), (b), and (c) of section 
24 of the bill are applicable to taxable years beginning after Decem- 
ber 31, 1957. Any contributions which are made (including amounts 
treated as contributions under the new section 403 (b) (6)) during a 
taxable year beginning after December 31, 1957, to purchase an 
annuity contract subject to the new section 403 (b) will generally be 
includible in gross income except to the extent of the exclusion pro- 
vided by such section. 


Death benefit exclusion 


Subsection (d) of this section is a committee amendment to section 
101 (b) (2) (B) of the 1954 Code relating to certain death benefits. 

Under existing law, section 101 (b) provides that amounts received 
by the beneficiaries or the estate of an employee which are paid by or 
on behalf of the employer because of the employee’s death are not in- 
cludible in gross income. With respect to the death of any employee, 
however, this exclusion is limited to $5,000. Paragraph (2) (B) of 
section 101 (b) excepts from the exclusion amounts with respect to 
which the aa. immediately before his death, possessed a non- 
forfeitable right to receive the amounts while living. Under the 
paragraph, however, total distributions payable (defined in sec. 402 
(a) (3)) which are paid by an employee’s trust described in section 
401 (a) and exempt under section 501 (a) or under an annuity contract 
under a qualified annuity plan to a distributee within 1 taxable year 
of the distributee because of the employee's death are subject to the 
exclusion. 

Subsection (d) of section 24 of the bill amends section 101 (b) (2) 
(B) by providing that the death benefit exclusion shall also apply to 
the total distributions payable under an annuity contract purchased by 
an employer which is an organization referred to in section 503 (b) 
(1), (2), or (3), (relating to certain religious, educational, and public 
organizations) and exempt under section 501 (a). The exe lusion ap- 
plies only to that portion of such total distributions payable which 
bears the same ratio to the amount of the total distributions payable 
which is includible in gross income (determined without regard to 
section 101 (b)) as the amounts contributed by the employer for the 
annuity contract which are excludable from gross income under new 
section 403 (b) bear to the total amounts contributed by the employer 
for such contract. For purposes of section 101 (b), the death benefit 
payments provided by the employer less the amounts contr ibuted, or 
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deemed contributed, by the deceased employee are the total distribu- 
tions payable which are subject to section 101 (b). Thus, if the total 
death benefit payable to a distributee is $10,000, of which the employee 
has made contributions of $1,000 and has included $2,000 of the em- 
ployer’s contributions in gross income, then, $7,000 is considered as the 
total distribution payable which is subject to section 101 (b). If, in 
this case, the actual amount contributed by the employer was $6,000, 
and of this amount $4,000 is excludable under sec tion 403 (b), then 
the death benefit exclusion would be $4,667, since $4,667 is to $7,000 
(total distributions payable includible in gross income without regard 
to the death benefit exclusion) as $4,000 (employer contributions for 
annuity contract excludable from gross income under sec. 403 (b)) is 
to $6,000 (total amounts contributed by the employer for such con- 
tract). In no case can the death benefit exclusion under section 101 
(b) exceed $5,000. 

The amendments made by subsection (d) of section 24 are applicable 
for taxable years beginning after December 31, 1957. 

E'state-tax exclusion 

Subsection (e) of section 24 of the bill is a committee amendment 
to section 2039 (c) of the 1954 Code, relating to the exclusion of certain 
annuities from the gross estate. Section 2089 (c) presently provides 
an exclusion from the gross estate for the value of an annuity or other 
payments receivable by a beneficiary (other than the executor) un- 
der certain plans qualified under section 401 (a). However, the ex- 
clusion does not apply to that part of the value of such annuity or 
other payment attributable to payments or contributions made by the 
decedent in the proportion that the total payments or contributions 
made by the decedent bears to the total payments or contributions 
made. 

Subsection (e) of section 24 of the bill amends section 2039 (c) 
by adding to that section a new paragraph (3). This amendment 
makes the gross-estate exclusion provided for in section 2039 (c) 
applicable to the value of an annuity or other payment receivable 
under a retirement-annuity contract described in new paragraph (3). 
Such a contract is one purchased for an employee by an employer 
which is an organization referred to in section 503 (b) (1), (2), or (3), 
and which is exempt from tax under section 501 (a). The value of the 
retirement-annuity amounts which are payable under such a con- 
tract after the decedent’s death and which are attributable to pay- 
ments or contributions by the decedent is not subject to the gross- 
estate exclusion in the proportion that the decedent’s total payments 
or contributions bears to total payments or contributions made. This 
is the same rule that is applied presently under section 2039 (c) 
the value of amounts payable under plans now described in section 
039 (c), and attributable to the decedent’s payments or contributions. 
For purposes of retirement-annuity contracts described in new para- 
graph (3), contributions or payments made by the decedent’s em- 
ployer or former employer toward the purchase of such an annuity 
contract are not considered to be contributed by the decedent to the 
extent that such contributions or payments are excludable from gross 
income under section 403 (b). 

The amendments made by subsection (e) of section 24 are applicable 
with respect to estates of decedents dying after December 31, 1957. 
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Gift-tax exclusion 

Subsection (f) of section 24 of the bill is a committee amendment to 
section 2517 (relating to the gift-tax treatment of certain annuities) 
which is added to the 1954 (¢ ‘ode by section 72 of this bill. New sec- 
tion 2517 is the gift-tax provision comparable to the estate-tax provi- 
sion of section 9039 (c) of the 1954 Code which is amended by sub- 
section (e) of section 24 of the bill. Under section 2517 (a), the exer- 
cise or nonexercise by an employee of an election or option whereby an 
annuity or other payment will become payable to any beneficiary at 
or after the employee’s death, is not considered a transfer subject to 
the gift tax if the option or election and annuity or other payment 
is provided for under certain plans qualified under section 401 (a). 
Under section 2517 (b), if an annuity or other payment subject to sec- 
tion 2517 (a) is attributable to payments or contributions by the 
employee, then that part of the value of such annuity or other pay- 
ment which bears the same proportion to the total value of the an- 
nuity or other payment as the total payments or contributions by the 
employee bear to the total payments or contributions made is con- 
sidered a transfer subject to the gift tax. A former employee is con- 
sidered as an employee for pur poses of section 2517. 

Subsection ( f) of this section amends the new section 2517 (a) so 
that the provisions of new section 2517 (a) and (b) are also applicable 
to retirement-annuity contracts aatied in a new paragraph (3) of 
section 2517 (a). A contract is described in that paragraph if it is 
purchased by an employer which is an organization referred to in sec- 
tion 503 (b) (1), (2), or (3), and which is exempt under section 
01 (a). 

Subsection (f) also amends new section 2517 (b). The amendment 
provides that, in determining under section 2517 (b) an employee’s 
contributions or payments to find the value of the annuity or other 
payment to which section 2517 (a) does not apply, payments or con- 
tributions by the employee’s employer or former employer toward the 
purchase of a retirement contract described in new paragraph (3) of 
section 2517 (a) shall be considered to have been made by the em- 
ployee to the extent that such payments or contributions are not ex- 
cludable from gross income under section 403 (b). 

The amendments made by subsection (f) of section 24 are applicable 
to calendar years after 1957. 


SECTION 25. CONTRIBUTIONS OF EMPLOYER TO EMPLOYEES’ TRUST 
OR ANNUITY PLAN 


This section, which is identical with section 20 of the House bill, 
amends section 404 (a) of the 1954 Code (relating to the deduction 
of employer contributions to certain employees’ trusts and annuity 
plans, etc.) by inserting punctuation. The amendment makes no sub- 
stantive change in the section. 








SECTION 26. EMPLOYEE STOCK OPTIONS GRANTED BY PARENT OR 


SUBSIDIARY CORPORATION 














Section 26 of the bill, which is identical with section 21 of the House 
bill, amends section 421 (a) of the 1954 Code (relating to employee 
stock options) to add at the end thereof a new sentence to be appli- 




























TECHNICAL AMENDMENTS ACT OF 1958 155 


cable in determining whether an individual, who is an employee of a 
parent or subsidiary corporation of the corporation which granted 
him an option or which issued or assumed the option under section 
421 (g), meets the employment requirements of such section. 

The problem may be illustrs ated by the situation where P corpora- 
tion, which owns all of the stock of S corpors ation, grants a restricted 
stock option to KE, an e mployee of S corporation. Section 421 (d) (1) 
of the 1954 Code, which defines the term “restricted stock option,’ 
makes clear ve the special tax treatment provided by section 421 
was intended to apply when an option is granted to an employee of a 
pare nt or sul teeta ’ corpors ition in ac cordance w ith the requirements 
of such section, but because of the definitions of “parent corporation” 


and “subsidiary corporation” in section 421 (d) (2) and (3), such an 
employee is unable to meet the emplovment requirements of section 
421 (a). Under section 421 (a), an individual is not entitled to the 


special tax treatment of section 421 unless he is at the time he exer- 
cises the — an employee of the corporation which granted the 
option or of a parent or subsidiary corporation of such corporation, 
or has been an employee of any of such corporations within 3 months 
before such time. Whether a corporation is a parent corporation or 
subsidiary corporation under section 421 (d) (2) and (3) is determined 
with respect to whether such corporation is a parent or subsidiary of 
the employer corporation, and, accordingly, the employer corporation 
cannot constitute a parent corporation or subsidiary corporation 
within such definitions. Hence, although E continues to be employed 
by S corporation, he does not meet the employment requirements of 
section 421, since S corporation does not constitute a subsidiary 
corporation within the meaning of section 421 (d) (3). A similar 
problem arises when an option is issued or assumed in a transaction 
to which section 421 (g) applies by a corporation which is a parent or 
subsidiary of the employer corporation. 

The new sentence provides that for the purpose of determining 
whether an individual is or has been an employee of a parent or sub- 
sidiary corporation of the corporation which granted the option or 
which issued or assumed the option under section 421 (g), the term 
“employer corporation” as used in section 421 (d) (2) and (3) shall 
be read as “grantor corporation” or ‘“‘corporation issuing or assuming 
a stock option in a transaction to which subsection (g) is applicable,”’ 
as the case may be. 

Thus, for purposes of the employment requirements, the determina- 
tion of whether a corporation is a parent corporation or subsidiary 
corporation is based on whether the corporation is a parent or sub- 
sidiary of the grantor corporation or of a corporation which issued or 
assumed an option under section 421 (g). When the definition of 
‘subsidiary corporation” is applied in this manner, 5 corporation is 
a subsidiary corporation, and E meets the employment requirement. 

Under section 1 (c) of the bill, the amendment made by section 26 
of the bill is applicable to taxable years beginning after December 31, 
1953, and ending after August 16, 1954. 


‘ 


SECTION 27. VARIABLE PRICE RESTRICTED STOCK OPTIONS 


Section 27 of the bill, except for a change in the effective date, is 
identical with section 22 of the House bill. This section amends 
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section 421 of the 1954 Code (relating to employee stock options) to 
provide a new definition of the term “variable price option.” The 
provisions relating to the definition of such term, which in the present 
law appear in section 421 (d) (1) (A) (ii), are stricken, and a new 
definition . set forth in a new paragraph (7) which is added to 
section 421 (d). 

Paragraph (7) provides that the term “variable pence option” means 
an option under which the purchase price of the stock is fixed 
determinable under a formula in which the only variable is the fair 
market value of the stock at any time during a period of 6 months 
which includes the time the option is exercised; except that, in the 
case of options eranted after Sept mber 30, 1958, such term does not 
include any such option in which such formula provides for deter- 
mining such price by reference to the fair market value of the stock 
at any time — the option is exercised if such value Mwy be orTeatel 
than the average fair market value of the stock during the calendar 
month in whieh the option is exercised. In the case of — 
granted before October 1, 1958, this definition does not differ from 
the present law, and such options are not affected by this amendment, 
unless they are modified so that they are considered to be granted 
after September 30, 1958. 

Options granted, or considered granted, after such date are subject 
to a new and further limitation if the option provides for determining 
the option price by reference to the fair market value of the stock at 
any time before the option is exercised, A restricted stock option 
having a variable price formula may provide for determining the option 
price DV reference to the fair market value of the stock at the time the 
option is exercised or at any time during a period of 6 months which 
begins on the day the option is exercised, at any time during a period 
of 6 months which ends on such day, or at any time during any other 
6-month period which includes such day. Only the options which take 
into consideration the fair market value of the stock at a time befor 
the day on which the option is exercised are subject to the new limita- 
tion, but such an option is subject to such limitation whether the prio 
value with respect to which the option price ins a5 be computed is the 
fair market value of the stock at a time during the month in which 


the option is exercised or during an earlier time within the 6-month 


period. Restricted options n ay, moreover, contain price formulas 
which take into consideration, in addition to the value of the stock, 
other factors, such as a maximum at d & minimum price. An option 
containing a pricing formula which takes into consideration the value 


‘ 


of the stock at any time before the option 1s exercised 1s subject LO 
the new limitation, even though the option price is not actually based 
upon such prior fair market value either at the time the option is 
exercised or at the time the option price is con puted as if it were 
exercised for the purpose of applying the 85 percent test of section 421 
(d) (1) (A). In other words, whether an option is subject to the new 
limitation is determined by reference to the terms of the option, and 
the circumstances existing at the time the option is granted or exercised 
are immaterial for purposes of such new limitation. 

Similarly, whether an option subject to the new limitation is to be 
treated as a restricted stock option is determined solely by reference 
to the terms of the option. If under the terms of an option the price 
is to be determined by reference to the fair market value of the stock 
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at a time before the option is exercised, whether such value is higher 
or lower than the average fair market value of the stock during the 
month the option is exercised, such option will not be considered a 
restricted stock option since the option price may be based upon the 
prior value of the stock when such value exceeds the average fair 
market value of the stock during the month the option is exercised. 
However, if an option provides for determining the option price by 
reference to a prior fair market value of the stock which is lower than 
such average value of the stock, such option can qualify as a restricted 
stock option. For example, an option providing that the option price 
is to be 90 percent of the average value of the stock during the month 
the opti ion is exercised or the average value of the stoc kK during the 
preceding month, whichever is lower, can qualify. On the other hand, 
an option providing that the option price is to be 45 percent of the 
fair market value of the stock 30 days before the date on which the 
option is exercised, but not more than $85, — qualify since under 
this formula the price may be determinable by reference to a higher 
prior value. The only way that a variable price option which provide S 
for dete rmining the option price by reference to the fair market value 


of the stock at a time before the option is exercised can come within 


the new definition is to provide that the option price is to be deter- 
minable by reference to such fair market value only if such fair market 
value is not greater than the average fair market value of the stock 


during the month in which the option is exercised. 


In applvineg paragraph se. the average fair il narket value Ol the 


stock duriag the month ia which the option is exercised means such 
value during the alendar month the option is exercised and not 
merely during a 30- or 31-day period including the time the opiion is 
exercised, To « OMpute the average fair market value of the stock for 
the month, it will be necessary to ascertain the fair market value of 
the stock for each day during the month, including those days which 
are not business days. In ascertaining the fair market value of the 
stock ior eacn day, the generally accepted principles for ascertaining 
such value will be applied. 

The amendments made by section 27 of the bill are to apply to 


taxabie yea ending after September 30. 1958. 


SECTION 28. TRANSFERS OF INSTALLMENT OBLIGATIONS TO CONTROLLED 
INSURANCE COMPANIES 


Section 28 of the bill, except for the change in the effective date, is 
identical to section 23 of the House bill. 

Subsection (a) of section 28 of the bill adds a new paragraph (5) 
to section 453 (d) of the 1954 Code (relating to gain or loss on dispo- 
sition of installment obligations). This new paragraph denies the 
tax-free transfer of installment obligations, which otherwise is pro- 
vided in subtitle A of the 1954 Code with respect to any gain resulting 
under section 453 (d) (1), in situations where an installment obliga- 
tion is disposed of by any person (other than a life insurance company 
as defined in sec. 801 (a) of the code) to such an insurance company 
or to a partnership of which such an insurance company is a partner. 

New paragraph (5) further provides that if a corporation which is 
a life insurance company for the taxable year was, for the preceding 
taxable year, a corporation which was not such a life insurance com- 
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pany, such corporation shall (for the purpose of par. (1) of sec. 453 
(d) and new par. (5)) be treated as having transferred to a life insur- 
ance company on the last day of the prec eding taxable year all install- 
ment obligations which it held on such last day. 

The effect of the preceding provision can be illustrated by the 
following example: The M corporation was not a life insurance com- 
pany for the taxable year 1958, and on December 31, 1958, held $60,000 
of installment obligations. During 1959, the M corporation qualified 
for the taxable year as a life insurance company as defined in section 
801 (a). For purposes of new paragr: aph (5), the M corporation is 
treated as having transferred to a life insurance company on Decem- 
ber 31, 1958, all installment obligations which it held on that day. 

Similarly a partnership, of which a life insurance company becomes 
a partner, shall be treated (for purposes of pars. (1) and (5) of sec. 
453 (d)) as having transferred to a life insurance company on the last 
day of the preceding taxable year of the partnership all the install- 
ment obligations which it holds at the time the life insurance company 
becomes a partner even though the composition of the partnership 
may otherwise have changed since the end of the preceding year. 

The amendment made by section 28 of the bill is to apply to taxable 
years ending after December 31, 1957, but only as to transfers or other 
dispositions of installment aiantns occurring after such date. 


SECTION 29. PREPAID INCOME FROM NEWSPAPER AND PERIODICAL 
SUBSCRIPTIONS 


This section for which there is no corresponding provision in the 
House bill adds a new section 455 to the 1954 Code. 

Under existing law some taxpayers, regardless of the method of 
accounting employed, have been required to report prepaid subscrip- 
tion income as income in the year of receipt. Section 455 as added 
by your committee provides certain of such taxpayers with an election 
- include prepaid subscription income in gross income for the taxable 

ars during which the lis ibility exists to furnish or deliver a newspaper, 
magazine, or other periodic: al. Taxpayers who have been permitted 
previously to report such income in accordance with an established 
and consistent method of accounting practice may continue to 
report income in accordance with such accounting practice without 
making an election under the new section. 

Subsection (a) of section 455 provides that taxpayers shall include 
prepaid subscription income to which that section applies in gross 
income for the taxable years during which the liability exists to furnish 
or deliver a newspaper, magazine, or other periodical. 

Subsection (b) of section 455 provides that where a taxpayer dies 
or goes out of existence or where, for any other reason, the liability 
with respect to any prepaid subscription income ceases, the payments 
not previously reported as income become taxable in the year in which 
such an event occurs. 

Subsection (c) of section 455 contains the rules under which a 
taxpayer may elect to apply the provisions of that section. The 
election may be made only with respect to a trade or business the 
income from which is not reported on the cash receipts and disburse- 
ments method. The election once made is applicable to all items of 
prepaid subscription income attributable to such trade or business. 
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If the taxpayer is engaged in two or more trades or businesses, he may 
elect to defer all prepaid subscription income items of any one or more 
of the businesses. An exception is provided, however, with respect 
to subscription income of that character which will be earned within 12 
months after receipt, in which case the entire amount received may be 
included in gross income when received to the extent permitted by 
regulations prescribed by the Secretary or his delegate. The election 
is effective for the taxable year with respect to which it is first made and 
for all subsequent taxable years unless the taxpayer secures consent 
of the Secretary or his delegate to the revocation of such election. 
The election to defer prepaid subscription income will not apps to 
amounts received in taxable years beginning before January 1, 1958, 
even though the amounts will not be earned until after that date. 

The taxpayer may make the election to defer prepaid subscription 
income without consent of the Secretary or his delegate for the first 
taxable year beginning after December 31, 1957, in which he received 
such prepaid income in the particular trade or business. The election 
must be made not later than the time prescribed by law for the filing 
of the return (including extensions). If the taxpayer wishes to make 
an clection at a later time, the consent of the Secretary or his delegate 
must be obtained. 

Subsection (d) of section 455 defines prepaid subscription income 
as any amount (inecludible in gross income) which is received in con- 
nection with, and is directly attributs able to a liability as defined in 
paragraph (2) and the liability extends beyond the taxable year in 
which the amount is received. Pre — subse ription income shall be 
treated as received during the year in which it is includible in gross 
income without regard to section 455. Such income shall be included 
in gross income, to the extent properly allocable to the taxable year 
in which received and to each of the succeeding taxable years over 
which the liability may extend. A proper allocation under this see- 
tion requires that such income be included in gross income as the 
liability to which the income relates is discharged or as it is deemed 
to be discharged on the basis of the taxpayer’s experience. Liability 
means a liability to furnish or deliver a newspaper, magazine, or other 
periodical. 

Subsection (e) of section 455 permits a taxpayer to continue to 
treat prepaid subscription income, as defined in this section, in the 
manner em slueail for taxable years prior to the first taxable year 
to which this section applies if done under an established and consistent 
method of accounting, notwithstanding the provisions of this section. 

Subsection (b) of the bill contains a technical conforming amend- 
ment. ; 

The amendment made by this section shall apply with respect to 
taxable years beginning after December 31, 1957. 


SECTION 30. ADJUSTMENTS REQUIRED BY CHANGES IN METHOD OF 
ACCOUNTING 


This section amends section 481 (relating to adjustments required 
by changes in method of accounting) and section 381 (relating to 
carryovers in certain corporate acquisitions) of the 1954 Code. It is 
the same as section 24 of the House bill except that your committee 
has amended the special rules respecting the treatment of adjustments 
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for 1939 Code years and has also provided a new subsection (e) to 
permit certain taxpayers who have commenced the use of a different 
method of accounting since enactment of the 1954 Code to return to 
the method formerly used. 

Adjustments for 1939 Code years 

Section 481 (a) of the 1954 Code now provides that, in computing 
the taxpayer’s taxable income for any taxable year for which he 
changes his method of accounting from that used for the immediately 
pene taxable year, those adjustments which are determined to 
pe necessary solely by reason of the change shall be taken into account 
in order to prevent amounts from being duplicated or omitted ; except 
that any adjustment in respect of any taxable year to which section 
481 does not apply shall not be taken into account. Thus, under the 
present law adjustments in respect of taxable years beginning before 
January 1, 1954, or in respect of taxable years beginning in 1954 and 
ending before August 17, 1954, are not taken into account under sec- 
tion 481. 

Subsection (a) (1) of this section, which is the same as in the 
House bill, amends section 481 (a) (2) of the 1954 Code so that ad- 
justments in respect of taxable years beginning before January 1, 
1954, or in respect of taxable years beginning in 1954 and ending be- 
fore August 17, 1954, will be taken into account under section 481 (a) 
in computing taxable income for the year of the change if such adjust- 
ments are attributable to a change in accounting method which has 
been initiated by the taxpayer. 

Subsection (a) (2) of this section, as amended by your committee, 
amends section 481 (b) (relating to limitations on the tax where the 
adjustments are substantial) by adding thereto new paragraphs (4), 
(5), and (6). The new paragraph (4) applies only to the net amount 
of the adjustments required by section 481 (a) to the extent that such 
amount does not exceed the net amount of the adjustments which 
would have been required if the change in method had been made in 
the first taxable year beginning after December 31, 1953, and ending 
after August 16, 1954, and only in a case where such adjustments are 
attributable to a change initiated by the taxpayer and where such net 
amount would increase the taxable income for the year of the change 
by more than $3,000. The net amount of adjustments not taken into 
account under the new paragraph (4) will be taken into account as 
otherwise provided in section 481. 

As passed by the House, paragraph (4) (B) provided that the net 
amount of the adjustments in respect of 1939 Code years to which 
paragraph (4) (A) applied were to be taken into account ratably in 
the year of the change and in so many of the taxable years following 
the year of the change as were the lesser of (1) 9 years or (2) the 
number of such years equal to the number of taxable years begin- 
ning before January 1, 1954, and ending before August 17, 1954, 
in which the taxpayer was engaged in the same trade or business as 
that in which the adjustments under paragraph (4) (A) arose. 

Your committee has amended proposed paragraph (4) (B) of 
section 481 (b) to provide that, except as provided in paragraphs 
(4) (C), (5), and (6), the net amount of the adjustments described 
in paragraph (4) (A) are to be taken into account ratably over that 
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period of 10 successive taxable years which begins (1) with the 
year of the change or, (2) if the taxpayer so elects and if the year 
of the change was a taxable year beginning after December 31, 
1953, and ending after August 16, 1954, but before January 1, 1958, 
with the taxpayer’s first taxable year beginning after December 31, 
1957. The 10-year period which begins with the first taxable year 
beginning after December 31, 1957, shall be reduced, however, in the 
case of a taxpayer whose year of change ended before January 1, 1958, 
but who elected to use the period described in (2) above, by the 
number of years which corresponds to the number of taxable years, 
beginning with the year of the change, in respect of which assessment 
of tax is prevented on the date of the enactment of the bill by the 
operation of any law or rule of law. In the case of such a shortened 
period which begins with the first taxable year beginning after 
December 31, 1957, the portion of the net adjustments to be taken 
into account in any 1 taxable year within such a shortened period shall 
be one-tenth of such net adjustments, that is, the same prorata portion 
which would have been taken into account in such taxable year if 
the 10-year period beginning with such first taxable year had not 
been shortened. 

The net amount of adjustments required to be taken into account 
under paragraph (4) (B) in any specific taxable year of the 10-year 
period, or of the shortened period which begins with the first taxable 
year beginning after December 31, 1957, shall be taken into account 
in that spec ific taxable year (and in no other taxable year) notwith- 
standing the fact that assessment of tax for such specific taxable year 
is prevented by operation of any law or rule of law. If, for example, 
in a case where the 10-year period is properly used, assessment of a 
defici iency is prevented with respect to 1 of the 10 taxable years in 
which one-tenth of the net amount of the adjustments is required to 
be taken into account, then only nine-tenths of such net amount is to 
be taken into account ratably in the other 9 taxable years. Moreover, 
if assessment of a deficiency is barred with respect to a taxable year 
in which : +e ated part is required to be taken into account under 
paragrap! ) (B), this section of the bill does not serve to reopen 
that year for assessment purposes. 

An election under proposed paragraph (4) (B) of section 481 (b) 
to begin the 10-year period with the first taxable year which begins 
after December 31, 1957, shall be made at such time and in such man- 
ner as the Secretary : his delegate shall by regulations prescribe. 

Propose ‘d paragraph (4) (C) of section 481 (b), which is the same 
as in the House bill, aie that the net amount of any adjustments 
described in paragraph (4) (A), to extent not taken into account 
in prior taxable years under paragraph (4) (B), is to be taken into 
account as follows: (1) In the case of an individual taxpayer, such 
amount shall be taken into account in the taxable year in which he 
dies or ceases to engage in a trade or business; (2) in the case of a 
partner, his distributive share of such amount shall be taken into 
account in his taxable year in which the partnership terminates or 
in which his entire interest is transferred or liquidated; or (3) in the 
case of a corporation, such amount shall be taken into account in the 
taxable year in which the corporation ceases to engage in a trade or 
business unless the amount is required to be taken into account by 
the acquiring corporation under section 381 (c) (21). 
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Proposed paragraph (4) (D) of section 481 (b), which is the same 


as in the House bill, provides that the new paragraph (4) relating to 
pre-1954 adjustments shall cease to apply with respect to changes i in 
methods of accounting made in taxable y 


ber 31, 1963. 


years beginning after Decem- 


The new - agraph (5) of section 481 (b), which provides a special 
rule for pre-1954 adjustments in the case of certain decedents, 1s the 
same as in the House bill except that your committee has amended it 


to apply to changes made on or after 
January 1, 1958. 


August 16, 1954, and before 
‘In the House bill the paragraph applied to changes 
made on or after August 16, 1954, and before November 7, 1956. 


The new paragraph (6), as added to section 481 (b) by your com- 


mittee, did not appear in the House bill. 


It gives the taxpayer an 


election to take the net amount of the adjustmer nts in respect of 1939 
Code years which are described in proposed section 481 ~ 
into account in the manner provided by section 481 (b) (1) or section 
481 (b) (2), in lieu of taking such net adjustments into account under 
allocation rule poet: by section 481 (b) (4) (B). 
In applying section 481 (b) (1) or section 481 (b) (2) for this purpose, 
it is immaterial whether any of the preceding taxable years involved 


the 10-year 


are not taxable years beginning after December 


after Augus 


ing initiated by the taxpayer. 


st 16, 1954. 


Paragraph (6) 


ol, 


(4) (A) 


19538, and ending 


applies only to cases where 
the adjustments are attributable to a change in the method of account- 


The paragraph will have no applica 


tion to changes in methods of accounting made in taxable years begin- 
ning after December 31, 1963. 


An election under paragraph (6) 


to take the net 


adjustments de- 


scribed in section 481 (b) (4) (A) into account in the manner pro- 


vided by section 481 (b) (1) or section 481 


if the taxp: 


vyer 


(b) 


2) may be made only 


within such 


consents in writing to the assessment 


period as may be agreed on with the Secretary or his delegate of any 
deficiency ( for the year of the change) which results from taking such 
adjustments i into account in the manner so elected, even though at the 


time of filing such consent the 


assessment of such deficiency would 


otherwise be prevented by the operation of any law or rule of law. 


Such an election shall be made at such time and in such manner 


Secretary or his delegate shall by reoulat ions presel ibe. 


Ezample 


as the 


The application of proposed section 481 (b) (4) may be illustrated 


by the following example: 
turns and keeping its books on the cash receipts 
the calendar 


method of 


accounting 


for 


yea 


X corporation has been filing 


its tax re- 


and disbursements 


It requests, 


and is 


granted, the permission of the Commissioner, effective with the calen- 


dar year 
January 1, 


accounts receivable of $22,000, and accounts payable of $14,000. 


1960, to change to an accrual method of 


accounting. 


As of 


1954, the taxpayer had an opening inventory of $20,000, 


As 


of January 1, 1960, its records reflect an opening inventory of $34,000, 


accounts receivable of $32.000. and accounts pay: able of $19, O00. 
items which require adjustment under 


corporation has no other . 
The net amount of the adjustments required to be made 


tion 481 (a). 
by X corporation in 1960 under 
plus $32,000 less $19,000). 
X corporation would have been 


section 





481 


(a) 


The 


Sec- 


is $47.000 ($34,000 


The net amount of such adjustments which 
required to make if it had changed 
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its method of ac ounting for the calendar year 1954 is $28,000 ($20,000 
plus $22,000 less a 000). Since such $28,000 of net adjustments in 
respect of 1939 Code years would increase the taxable income for 
1960 (the year of the change) by more than $3,000, and since the 
adjustments are attributable to a change in method of accounting 
initiated by the taxpayer, such $28,000 of net adjustments shall be 
taken into account under section 481 (b) (4) (B), unless X corpora- 
tion elects under section 481 (b) (6) to take such net adjustments into 
account in the manner provided by section 481 (b) (1) or section 
481 (b) (2). The remaining portion ($19,000) of the net amount 
of the adjustments required to be taken into account by section 481 (a) 
is to be taken into account in 1960 subject, however, to the tax limita- 
tion applicable under the 8-year allocation method ‘of section 481 (b) 
(1) or the new-accounting-method allocation of section 481 (b) (2). 

On the other hand, if the facts in the above example were the same 
except that as of January 1, 1960, the three adjustments are such that 
only $20,000 of net adjustments is required to be taken into account 
under section 481 (a) for 1960, then the $20,000 amount, rather than 
the $28,000 amount, would be taken into account in the manner pro- 
vided by section 481 (b) (4) or section 481 (b) (6) 

Technical amendments 

Section 30 (b) of the bill, which is the same as in the House bill 
except for section 30 (b) (4), provides for various technical amend- 
ments in section 481 (b) of the 1954 Code. Section 30 (b) (1) amends 
section 481 (b) (1) and section 481 (b) (2) to provide that the rules 
therein contained do not apply to the portion of the net amount of 
adjustments which is treated under new paragraph (4) or (5) of sec- 
tion 481 (b). However, if the taxpayer elects under ae 481 (b) 
(6) to take the net amount of the adjustments described in new para- 
graph (4) (A) of section 481 (b) into account in the manner provided 
by section 481 (b) (1) or section 481 (b) (2), then such net amount 
will be taken into account with the other adjustments required by sec- 
tion 481 (a) (2) in applying the rules of section 481 (b) (1) or section 
481 (b) (2) 

Section 30 (b) (2) corrects a technical error contained in present 
section 481 (b) (1) by changing the words “the aggregate of the taxes” 
appearing therein to read “the aggregate increase in the taxes.” 'To 
conform to the change made by section 30 (b) (2), section 30 (b) (3) 
makes a change in section 481 (b) (1) by striking “which would result 
if one-third of such ar wir sed and inserting in lieu thereof “which 
would result if one-third of such increase in taxable income.” 

Section 30 (b) (4), which was added by your committee, amends 
section 481 (b) (2) by adding the expression “or under the correspond- 
ing provisions of prior revenue laws” after the expression “increase 
in the taxes under this chapter.” This change will be necessary in 
applying section 481 (b) (2) pursuant to an election under section 
481 (b) (6); it also conforms section 481 (b) (2) in this respect to 
section 481 (b) (1). 

Section 30 (b) (5) makes a technical change in the rules provided in 
section 481 ( v ) (3) for the computation of the limitation on tax under 
section 481 (b) (1) and section 481 (b) (2). Under section 481 (b) 

(A) of present law it is provided that, in computing the increase 
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in taxes attributable to the allocation under the rule set forth in sec- 
tion 481 (b) (2), the effect that the adjustments have on other taxable 
years by virtue of their effect on a net oper: ating loss or capital loss 

‘arryover in the years of adjustment is a taken into account. Sec- 
tion 481 (b) (3) (A) does not at present apply to allocations under 
section 481 (b) (1). The amendment made by section 30 (b) (5) ex- 
tends the application of section 481 (b) (3) (A) to allocations under 
the rule set forth in section 481 (b) (1). 


Amendment of section 381 (c) 


Section 30 (c) of the bill, which is the same as in the House bill, 
amends section 381 (c) of the 1954 Code (relating to items carried 
over in certain corporate acquisitions) by adding thereto a new para- 
graph (21) which provides that the acquiring corporation shall take 
into account the net amount of any adjustments described in section 
481 (b) (4) (A) which are -_ ailable to a distributor or transferor 
aameniiek a the close of t he date of distribution or transfer and 
have not been taken into account by such distributor or transferor 
corporation. The acquiring corporation shall take such net amount 
into account in the same manner and at the same time as it would 
have been taken into account by the distributor or transferor corpora- 
tion if the transaction causing section 381 to apply had not occurred. 


Efe ¢ tive d Lhe 

Section 30 (d) of the bill, which is the same as in the House bill, 
contains the effective date provisions. Section 30 (d) (1) provides 
that the amendments made by this section all apply with respect to 
any change in a method of accounting where the year of the chai we 
is a taxable year beginning aiter December 31, 1953, and ending 
after August 16, 1954. 

Section 30 (d) (2) contains an ex ‘eption to the effect that the 
amendments made by — sections (a), (b) (1), and (c) of this sec- 
tion shall not apply if before the date of the ance Sh of the bill 
(1) the taxpayer applied for a change in the method of accounting in 
the manner provided by regulations prescribed by the deepenes or 
his delegate and (2) the taxpayer and the Secretary or his delegate 
nanan Go the termes ane 


‘conditions for making the change. 


7 


k Te ction to return to former method 


Section 30 (e) of the bill, which was added by your committee, 
allows certain taxpayers to return to the method of accounting pre- 
viously used. Section 30 (e) (1) provides that any taxpayer (other 
than one specifically excepted) who, for any taxable year beginning 

after December 31, 1953, and ending after August 16, 1954, but ending 
before the date of the enactment of the bill, con puted his taxable in- 
come under a method of accounting different from the method used 
for the immediately preceding t: axab le year may elect to recompute 
his taxable income, beginning with the ts _— year for which such 
different method was first used, cae he method used for such 
preceding taxable year. The election an be made within 6 months 
after the date of the enactment of the bill and in such manner as the 
Secretary or his delegate may provide. An election may not be made 
under section 30 (e) (1) by a taxpayer to whom section 30 (d) (2) of 
the bill applies or by a taxpayer who was required, borer the date 
of the enactment of the bill, by the Secretary or his delegate to change 
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his method of acc ounting. For purposes of the preceding sentence, 
a taxpayer who on his own initiative changed his method of account- 
ing in order to conform to the requirements of regulations prescribed 
by. the Secretary or his delegate or to the requirements of any Internal 
Revenue ruling shall not, merely because of such fact, be considered to 
be a taxpayer “who was required by the Secretary or his delegate to 
change his method of accounting. 

Section 30 (e) (2) extends for 1 year the period for the assessment 
of any deficiency, or for filing claims for refund or credit of any over- 
payment, resulting from an election made under subsection ( (e) (1) 
of this section in a case where the assessment, credit, or refund is pre- 
vented on the date on which the election is made (or at any time within 
1 year after such date). 


SECTION 31. DENIAL OF EXEMPTION TO ORGANIZATIONS ENGAGED IN PRO- 
HIBITED TRANSACTIONS 
This section corresponds to section 25 of the House bill. It contains 
ubstantially the same provisions as section 25 of the House bill, but 
has been amended by your committee to include, also, provisions simi- 
lar to those of H. R. 9049, which was passed by the House and which 
was referred to your committee. 
Kaisting law 
Paragraph (1) of section 503 (c) of the 1954 Code (relating to pro- 
hibited transactions in the case of certain exempt organizations) pro- 
vides that, if any exempt organization subject to section 503 lends 
any part of its income or corpus to a person described in section 503 
(c) without the receipt of adequate security and a reasonable rate of 
interest, it has engaged in a prohibited transaction (and, by reason of 
sec. 503 (a), it loses its exempt status). 


i ¢ nding to certain Pe TSONS 


Subsection (a) of section 31 of the bill amends section 503 of the 
1954 Code by adding at the end thereof a new subsection (h). New 
subsection (h) provides that certain transactions entered into by an 
employees’ trust described in section 401 (a) are not to be considered 
as loans made without the receipt of adequate security. These trans- 
actions will not constitute, by reason of the phrase “without the 
receipt of adequate security,” prohibited transactions, but they can 
constitute pro hibited transactions for other reasons; for example, the 
lack of receipt of a reasonable rate of interest. The transactions re- 
ferred to in the new subsection (h) are the acquisition by an employees’ 
trust described in section 401 (a) of the 1954 Code of a bond, de- 
benture, note, or certificate or other evidence of indebtedness (re- 
ferred to in the subsection as “obligation”). Such acquisitions are not 
to be considered as loans made without the receipt of adequate se- 
curity if all of the following conditions which are applicable are met. 

(1) The obligation must be acquired (A) on the market, either at 
the price prevailing on a national securities exchange whic h is regis- 
tered with the Securities and Exchange Commission, or, if the obliga- 
tion is not traded on such an exchange, at a price not less favorable 
to the trust than the offering price for the obligation as established by 
current bid and asked prices which are quoted by persons inde- 
pendent of the issuer; or (B) from an underwriter at a price at which 
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a substantial portion of the same issue is acquired by persons in- 
dependent of the issuer and which is not in excess of the public offer- 
ing price for the obligation as set forth in a prospectus or offering 
eircul: ar filed with the Secu rities and Exchange Commission; or (C) 
directly from the issuer at a price not — favor: able to the trust than 
that paid currently for a substantial portion of the same issue by 
persons independent of the issuer. 

(2) Immediately following acquisition of the obligation, not more 
than 25 percent of the aggregate amount of ine obligations issued in 
such issue and outstanding at the time of the Acq! uisition is held by 
the trust, and at least 50 percent of suc * aggregate amount is held 
by persons independent of the issuer. 

(3) Immediately following acquisition of the obligation, not more 
than 25 percent of the assets of the trust is invested in all obligations 
of : all persons described in section 503 (c), including those obligations 
whi h meet the requirements of new subsection (h) or (i) of section 
503, or those obligations which are made with the receipt of adequate 
security and a reasonable rate of interest. 


nS with 7 Spe ct to which ( mploye rS are proh ibite ad from pledging 
certam assets 
Subsection (b) of section 31 of the bill is a committee amendment 
which adds a new subsection (i) to section 503. New subsection (i) of 
section 503 is substantially the same as H. R. 9049, which was passed by 
the House in the last session. ‘The new subsection provides that the 
requirements of section 503 (c) (1), relating to adequate security and 
a reasonable rate of interest, are not to apply in the case of loans to an 
employer made or renewed by an employees’ pension, profit-sharing, 
or stock-bonus trust described in section 401 (a) of the code if the 
loan bears a reasonable rate of interest and three conditions are met. 
First, in order to qualify under this exception, the employer must 
be prohibited (at the time of the making or renewal of the loan) by 
law of the United States or regulation thereunder from directly or 
indirectly pledging as security for a loan from one of these employees’ 
trusts classes of his assets which represent at such time more than 
half of the value of all his assets. Under this condition, the employer 
must be prohibited from pledging classes of his assets at the time the 
loan is made or renewed, and the value of those assets is to be deter- 
mined at that time. A subsequent change in law, permitting a class of 
assets to be pledged which previously could not be pledged, would, 
therefore, not make the loan ineligible on the grounds that it is now 
possible (but was not previously possible) for the employer to pledge 
more than one-half of his assets for loans from employees’ trusts. 
Second, the making or renewal of the loan must be approved in 
writing by a trustee who is independent of the employer as being a 
loan which is consistent with the exempt purposes of the trust as 
indicated by section 401 of the code and as indicated by the trust 
instrument. In addition, no other such independent trustee of the 
trust may previously have refused to approve the making or renewal 
of the loan, if it is to qualify under this provision. Your committee’s 
bill provides that, for purposes of this requirement, the term “trustee” 
means, with respect to any trust for which there is more than one 
trustee who is independent of the employer, a majority of such inde- 
pendent trustees. Thus, where there is more than one trustee who is 
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independent of the employer, it is necessary that a majority of such 
independent trustees give their approval to the loan, and that a 
majority of such trustees have not previously refused to give such 
approval. 

Third, the amount loaned without adequate security by the em- 
ployees’ trust to the employer must not represent more than 25 percent 
of the value of all of the assets of the trust. This test is to be applied as 
of the time of the making or renewal of the loan. However, if ade- 
quate security was at one time provided with respect to a loan and, 
subsequently, this security is withdrawn, for purposes of this pro- 
vision, such a withdrawal would constitute the making of a new loan 
and this 25-percent test would be applicable at that time. Whether any 
loan by the trust to the employer is made without the receipt of ade- 
quate security is to be determined for purposes of this requirement 
without regard to new subsection (h) of section 503 (which is added 
by subsection (a) of this section of the bill). For example, if, on any 
day after the date of enactment of this bill 24 percent of the trust’s 
assets have previously been loaned to the employer without adequate 
security (but such loan is not considered as a prohibited transaction 
because of new subsection (h) of sec. 503), the trust may on that day 
invest without adequate security an additional 1 percent of its assets 
under the provisions of new subsection (1). 

Effective date 

Under subsection (c) of section 31 of the bill, the new subsection 
(h) of section 503 is to be effective for taxable years ending after 
March 15, 1956, and the new subsection (i) of section 503 is to be 
effective for taxable years ending after the effective date of the bill, 
but only with respect to periods after such date. It is expressly pro- 
vided, however, that nothing in subsection (a) of section 31 of the 
bill is to be construed to make any transaction a prohibited transaction 
which, under announcements of the Internal Revenue Service made 
before the date of the enactment of the bill with respect to section 
503 (ce) (1) of the code, would not constitute a prohibited transaction. 

A special rule is included in the effective date provisions for obliga- 
tions described in new subsection (h) of section 503 acquired before 
the date of enactment of the bill and which are held on such date. 
Under this special rule, if the conditions described in paragraphs (2) 
and (3) of that subsection would have been satisfied if the obligation 
had been acquired on such date of enactment, then these requirements 
shall be treated as satisfied immediately following acquisition of the 
obligation. 


Correction of Cross-reterences 


Subsection (d) of section 31 of the bill corrects several cross- 
references in the 1954 Code. 


SECTION 82. CERTAIN LEASES BY MEDICAL RESEARCH ORGANIZATIONS 


This section, for which there is no corresponding provision in the 
House bill, amends section 514 (b) (3) (A) of the 1954 Code, relating 
to exceptions to the definition of business lease. 

Under existing law, exempt organizations subject to the unrelated 
business income tax must include in their gross income derived from 
an unrelated trade or business a percentage of the rentals derived 
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from business leases of their real property. The term “business 
lease” is defined in section 514 (b) (1), and exceptions to this defini- 
tion are provided in section 514 (b) (3). Section 514 (b) (38) (A) 
states i no lease shall be considered as a business lease if it 1s either 
entered into primarily for purposes which are substantially related 
follies tive in the need fo r income) to the ee or performance of the 
charitable, educational, and so forth, purpose or function which con- 
stitutes the basis of the organization’s exemption, or if the lease is of 
premises in a building primarily designed for occupancy, and is 
occupied, by the organization. 

Subsection (a) of section 32 of the bill adds a sentence at the end of 
section fs (b) (3) (A). This sentence provides that a lease to a 
medical c » by a seit ntifie organization engaged in medical research 
of niet adi onl ng those pseepied 1 DY such scientifie organization 
is a lease primarily entered into for a purpose related to the organi- 
zation’s exem ipt purpose (and thus is not a business lease), if the 
scientific organization utilizes the medical clinic for medical research 
purposes by referring to the clinic’s case histories, and by using the 
donated sery ices of « linie doctors. 

Under subsection (b) of section 32 of the bill, the amendment 
made to section 514 (b) (3) (A ) is etfective for tax able y vears beein- 


~ ° > 


ning after December 31, 1957. Subsection (b) of section 32 also 
provides that for taxable years beginning before January 1, 1958, 
the determination as to whether a lease described in the amendment 
to section 514 (b) (3) (A) is not a business lease under section 514 
(b) (3) (A), or under the corresponding provis on of the 1939 
Code, sha i be made as if the amendment made to section 514 (b) (3) 
(A) I Vy subsection (a) of section 32 had not been enacted and with- 
out inferences ous from the fact that such amendment is not 
applicable to taxable years beginning before January 1, 1958 


SECTION 33. CORPORATIONS IMPROPERLY ACCUMULATING SURPLUS 


This section is identical with section 26 of the House bill. 


Adjyustme nts to taxable income for chai itable contri buti ons 


} 


Section 531 of the 1954 Code imposes a tax on the accumulated 
taxable income of a corporation improperly accumulating earnings 
and profits. Section 535 defines the term “accumulated taxable in- 
come”’ and provides rules for its computation. 

Section 535 (b) (2) of the present law provides for the allowance 
of the deduction for charitable contributions in computing accumulated 


taxable income. This provision allows the deduction for charitable 
contributions provided under section 170 of the 1954 Code without 
regard to the limitation in section 170 (b) (2). Section 170 (b) (2) 


provides for a limitation of 5 percent of taxable income and, in addi- 
tion, it provides for the allowance of a carryover to the 2 succeeding 


taxable years of the excess of contributions not deductible in the tax- 
able year under the 5-percent limitation. In view of the carryover 
provisions of section 170 (b) (2) a taxpayer might contend that he is 
entitled to obtain the benefit of a duplicate deduction for contributions 
in the computation of accumulated taxable income by taking a deduc- 
tion for charitable contributions in one taxable year (being in excess 
of the 5 percent allowable to the corporation for regular corporate 
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income-tax purposes) and in the following year again taking a chari- 
table deduction to the extent allowable as a carryover under section 
170 (b) (2) for regular corporate income-tax purposes. 

Subsection (a) of section 33 of the bill amends-section 535 (b) (2) 
to make it clear that the deduction for charitable contributions pro- 
vided under section 170 shall be allowed without regard to section 
170 (b) (2 


Adjustment to taxable income for long-term capital gains 


Section 535 (b) (6) of the 1954 Code provides that in computing 
“accumulated taxable income” a deduction shall be allowed for the 
excess of net long-term capital gain for the taxable year over net short- 
term capital loss for such year (determined without regard to the 
capite al loss carryover provided in sec. 1212) minus the income tax 
attributable to “such excess.’’ The report of the Senate Committee 
on Finance on the 1954 Code states (on p. 316) that this provision 
conforms to the corresponding provisions in the 1939 Code, and that 
since the capital-gains tax is allowed as a deduction in computing 
accumulated taxable income under section 535 (b) (1), the deduction 


; 


allowed under section 535 (b) (6) in the amount of the capital gains is 
reduced by the income tax attributable to such e: upite al ¢ rains. 
In determining the tax attributable to “such excess,” it accordingly 


scems clear that the term “such excess” should be treated as being 
the excess of long-term capital gain over short-term capital loss, 
taking into account any capital loss carryover. This is the amount of 


tax which will have been allowed as a deduction under section 535 
b) (1) in computing accumulated taxable income, and it is this amount 
which should be used to reduce the amount of the nae duction for capital 

gains under section 535 (b) (6 

Subsection (b) of section 33 of the bill makes it clear that in deter- 
mining the taxes attributable to “such excess” the capital loss carry- 
over provided in section 1212 shall be taken into account. 
Effective date 

Under section 1 (c) of the bill the amendments made by section 33 

the bill apply to taxable years beginning after December 31, 1953, 
and ending after August 16, 1954. 


SECTION 34. UNDISTRIBUTED PERSONAL HOLDING COMPANY INCOME 


This section, except for a change in the effective date of subsection 
(b), is identical with section 27 of the House bill. 
{ haritahble contrib Utions 


Section 541 of the 1954 Code imposes a tax on the undistributed 
personal] holding company income of personal holding companies. 
Section 545 (a) defines the term “undistributed personal holding com- 
pany income” as the taxable income of the corporation with the 
adjustments provided in section 545 (b), minus the dividends paid 
deduction as defined in section 561. 

Section 545 (b) (2) allows a deduction for charitable contributions 
provided under section 170 of the 1954 Code but with the limitations 
in section 170 (b) (1) (A) and (B) (in leu of the limitation in sec. 170 
b) (2 Section 545 (b) (2) allows a personal holding company to 
deduct. charitable contributions to the same extent as allowed an 
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individual in section 170. Thus, the limitation in section 170 (b) (2) 
that corporations may not deduct charitable contributions in excess of 
5 percent of taxable income under the regular corporate income tax 
does not apply in computing income subject to personal holding 
company tax. 

Section 170 (b) (2) in addition, however, allows corporations a 
carryover for 2 taxable years of contributions in excess of the amount 
deductible under the 5- percent limitation. Thus, a corporation might 
contend that it is entitled to take an amount as a deduction for charita- 
ble contributions to the extent allowable to an individual in one taxable 
year (being in excess of the 5 percent allowable to the corporation for 
regular corporate income-tax purposes) and in the following year again 
to take the same amount as a charitable deduction to the extent allow- 
able as a Carryover under section 170 (b) (2) for regular corporate 
income-tax purposes. 

Section 34 (a) of the bill makes it clear that the 2-year carryover 
provision of section 170 (b) (2) is not applicable in arriving at the 
amount of the deduction under section 545 (b) (2), and that the 2-year 
carryover provision of section 170 (| (2) is not an adjustment to 
taxable income in arriving at adjusted gross income for purposes of the 
percentage limitations on charitable contributions under section 170 
(b) (1) (A) and (B). 

Under section 1 (ce) of the bill, which is identical with section 1 (c) 
of the House bill, the amendment made by section 34 (a) of the bill 
applies to taxable years beginning after December 31, 1953, and 
ending after August 16, 1954 


Section 545 (b) (4) of the 1954 Code provides for the allowance of a 
de due tion for the amount of the net operating loss for the preceding 
— Vear in computing undistributed perso nal holding company 
incom Section 545 (b) (3) provides that the special deductions 


allow ed | corporations under sections 241 to 247, in lusive, for regular 
corporate income-tax purposes are ot allowed fo! personal holding 
company tax purposes. 

However, a taxpayer may indirectly obtain the benefit of the special 
deductions provided by sections 241 and 243 to 247, inclusive, through 
a deduction for a net ope rating loss for t he preceding taxable year 
created or increased by virtue of those spec ‘al deductions. 

Subsection (b) of section 34 of the bill amends section 545 (b) (4) of 
the 1954 Code to provide for the allowance of a net operating loss for 
the preceding taxable year computed without the special deductions 
for corporations which are prov ided in sections 241 to 247, inclusive. 

Under subsection (c) of section 34 of the bill, sige amendment made 
by subsection (b) of this section shall apply with respect to adjust- 
ments under section 545 (b) (4) for taxable years beginning after 
December 31, 1957. 


CTION 35. 





FOREIGN PERSONAL 





HOLDING 





COMPANIES 


This section, except for changes in effective dates, is identical with 
section 28 of the House bill. 

























TECHNICAL AMENDMENTS ACT OF 1958 171 


Adjustments to taxable income for charitable contributions 

Subsection (a) of section 35 of the bill changes section 556 (b) (2) 
of the 1954 Code with respect to foreign personal holding companies in 
the same manner and for the same purposes that the amendment 
made by section 34 (a) of the bill would change section 545 (b) (2) 
for domestic personal holding companies. 
Special deductions disallowed 


Paragraph (1) of section 35 (b) of the bill amends section 556 (b) (3) 


to provide that the deduction for partially tax-exempt interest under 
section 242 shall be disallowed in computing undistributed foreign 
personal holding company income. Under section 556 (b) (3) this 
deduction is now allowed to the corporation and, at the same time, 
by reason of section 551 (c) a United States shareholder is allowed 
a credit against tax for his share of the partially tax-exempt interest 
of the foreign personal holding company. Thus, a double benefit 
may be obtained for the same partially tax-exempt interest. The 
amendment made by subsection (b) (1) corrects this error. 
Paragraph (2) provides that the amendment made by paragraph (1) 
shall apply with respect to taxable years of the foreign personal holding 
company ending after December 31, 1957. 
Vet opera ng loss 


Paragraph (1) of section 35 (c) of the bill amends section 556 (b) (4) 
of the 1954 Code. The purpose of this amendment is to make the 
same correction with respect to foreign personal holding companies as 
is made with respect to section 545 (b) (4) for domestic personal hold- 
ing companies by section 34 (b) of the bill. 

Paragraph (2) provides that the amendment made by paragraph (1) 
shall apply with respect to adjustments under section 556 (b) (4) of the 
1954 Code for taxable years ending after December 31, 1957. 

Cros s-refe rence 

Subsection (d) of section 35 of the bill adds to the foreign personal 
holding company provisions of the code, a cross-reference to sec- 
tion 6035 of the code (relating to returns of officers, directors, and 
shareholders of foreign personal holding companies). 


SECTION 36. BOND, ETC., LOSSES OF BANKS 


This section of the bill, which is identical with section 29 of the 
House bill, amends section 582 (c) of the 1954 Code (relating to losses 
of banks with respect to bonds). As enacted, section 582 (c) related 
only to bonds or other evidences of indebtedness issued with interest 
coupons or in registered form. Section 36 of the bill eliminates the 
reference to “with interest coupons or in registered form.” 

Under section 1 (c) of the bill, this amendment applies to taxable 
years beginning after December 31, 1953, and ending after August 16, 
1954, 


SECTION 37. DEPLETION ALLOWANCE IN CASE OF ESTATES 


This section is identical with section 30 of the House bill, which 
amends section 611 (b) (4) of the 1954 Code (relating to allowance of 
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deduction for depletion in the case of estates) to correct a misspelling 


) 


of the word “‘devisees. 





SECTION 38. RATE OF PERCENTAGE DEPLETION FOR CERTAIN GOLD MINED 
IN THE UNITED STATES 











This section, for which there is no corresponding provision in the 

Touse bill, amends section 613 (b) (2) (B) of the 1954 Code so as to 
provide a 23 percent depletion rate for gold in those cases where the 
principal product of the taxpayer is gold ore. 

In order to qualify for the benefits of this amendment for any tax- 
able year, a taxpayer must produce gold as the principal product of 
his operation rather than as a byproduct. For example, a taxpayer 
mining ore from which several metals are recovered, and from which 
gold is produced as a byproduct, would only be entitled to the 15 
percent depletion rate on that portion of his gross income attribu- 
table to gold production. 

This section would apply to taxable years beginning after De- 
cember 31, 1957. 


SECTION 39. PERCENTAGE DEPLETION RATES FOR CERTAIN TAXABLE 
YEARS ENDING IN 1954 


This section is the same as section 31 of the House bill. The 
section amends section 613 of the 1954 Code (relating to percentage 
depletion to allow a taxpayer to apply the Seas de pletion rates 
listed under the 1954 Code to that portion of s taxable year subject 
to the 1939 Code which occurs in 1954. It wah : also allow the 1954 
Code percentage depletion rates to be applied to any taxable year 
beginning after December 31, 1953, and ending before August 17, 1954. 

In the case of a ti ixpayer hi wing a tax able year beginning in 1953 
and ending in 1954 who elects to have this section ap yply , the percent- 
age depletion allowance shall be the sum of two parts. One part 
i ' a tentative allowance computed for that portion of the 

cable year alter December 31, 1953. This allowance shall be 
computed by soniian the percentage rates under the 1954 Code to 
the taxpayer's gross income from the property for the entire taxable 
year, and then determining that portion of such allowance which the 
number of days in the taxable year falling after December 31, 1953, 
bears to the total number of days in the taxable year. In making the 
above computation the law otherwise applicable to such year, with the 
exception of the percentage depletion rate, shall a pply. Thus the 
‘““eross income from the property’? and the “‘net income from the 
property” will be determined with reference to the 1939 Code rules. 
The second part consists of a tentative allowance which shall be 
similarly computed for that portion of the taxable year before Janu- 
ary 1, 1954, except that the percentage depletion rates listed under 
section 114 (b) (4) (A) of the 1939 Code will be applicable. 

The computation of the percentage depletion allowance under this 
section may be illustrated by the following example: 


CONSISts Ol 


< 


Exa mple 


A is a taxpayer who reports income on the basis of a fiscal year 
ending June 30. In the taxable year ended June 30, ee, A had 
gross income from a uranium property in the amount of $100,000. 
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His net income from this property, for purposes of limiting the deple- 
tion allowance, was $40,000. The depletion allowance computed with 
reference to the 23 percent rate in effect under the 1954 Code is $23,000 


($100,000 times 23 pe rcent). This allowance is Limited to $20,000 
(50 percent of A’s net income from the property). A’s tentative 
allowance for the portion of the taxable year after December 31, 
1953, is $9,917.80 (181/365 times $20,000). <A will then compute 


a tentative allowance for that portion of the taxable year before Js an- 
uary 1, 1954, applying the percentage rate under the 1939 Code. 
His allowance, thus computed, for the entire year is $15,000 ($100,000 


times 15 percent). The tentative allowance applicable to the portion 
of the taxable year before January 1, 1954, is $7,561.64 (184/365 times 
$15,000). A’s depletion allowance with respect to this property for 


the taxable year ended June 30, 1954, is $17,479.44. 

The use of this section is on an elective basis, and the election may 
be made with respect to —_ property of the taxpayer. Also, this 
section is available to a taxpayer who has computed his depletion 
allowance for the taxable year on the basis of cost depletion or dis- 
covery depletion. In such a case, the taxpayer will compute the 
allowance on the basis of cost or discovery depletion for that portion 
of the taxable year be fore January 1, 1954. In making this computa- 
tion the taxpayer will determine his allowance for the entire taxable 
year on such bi asis, and then take that portion of such allowance whic . 
the number of days in the taxable year before January 1, 1954, bear 
to the total number of days in the tanelii vear. The cemepttitalan 
for the 1954 portion of the taxable year will be made as explained 
above (that is, it will take into account the percentage depletion rate 
under the 1954 Code). 

Subsection (b) of section 39 provides that if the amendment gives 
rise to an overpayment, and a refund or credit of this overpayment is 
not permitted on the date of enactment of the bill, or within 6 months 
from such date, because of the operation of any law or rule of law 
other than the provisions relating to closing agreements and com- 
promises), nonetheless refund or credit may be made or allowed if the 
taxpayer files a claim for refund within 6 months from the date of 
enactment of the bill. It is also provided, however, that no interest 
hall be paid or allowed on any overpayment resulting from the appli- 
eation of the amendment made by this section. 


BECTION 40. DEFINITION OF PROPERTY FOR PURPOSES OF THE DEPLETION 
ALLOWANCE 


This section corresponds to section 32 of the House bill, which would 
amend section 614 of the code. The House bill added a new subsection 
to section 614 which, in effect, provided that a taxpayer may elect to 
treat any property as if the 1954 Code definition of property had not 
soa enacted and as if the 1939 Code rules still applied. The choice 
provided by the House bill with respect to applying the rules under 
the 1954 Code to ae iting mineral interests was upon a basis of oper- 
ating units. Thus, for example, a taxpayer might elect to apply the 
1954 Code rules to all interests owned by him within one operating 
unit and continue to apply the 1939 Code rules to all other interests 
owned by him. If, for example, within 1 operating unit a taxpayer 
aggregated all interests in 2 leases as a single property, he would be 
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regarded as having elected to apply section 614 of the 1954 Code 
for that operating unit and could not aggregate as a separate property 
his interests in a third lease within such operating unit. 

Your committee’s bill represents a substantial amendment of the 
House bill insofar as it concerns the treatment of operating mineral in- 
terests in the case of mines and other natural deposits (except oil and 
gas) and rrigpry of all nonoperating mineral interests, 

Section 614 ) of existing law, which defines the term “property " 
to mean each coer ate interest owned by the taxpayer in each mineral 
deposit in each separate tract or parcel of land, is retained. 

Subsection (a) of this section of your committee’s bill amends 
section 614 (b) of the 1954 Code by adding thereto a new paragraph 
(4) to provide that in the case of mines and other natural deposits 
(except oil and gas), an election made under the provisions of section 
614 (b) of « sti ng law shall be inap plic: able for any taxable year 
beginning ae December 31, 1957. 

Subsection (b) of this section amends section 614 by inserting in 
lieu of present subsection (c) a new subsection (c) to prov ide, for 
taxable years beginning after December 31, 1957, a new elective rule 
for the aggregation of oper: iting mineral interests in the case of mines 
and other natural deposits (except oil and gas). This new rule per- 
mits a ti ixpayer, within any oper ati ne unit, to elect to a goregate and 
treat as 1 property all interests owned by him which comprise any 1 
mine or any 2 or more mines and to elect to treat as a separate property 
any interest or interests (not part of such mine or mines) which are not 
included within such aggregation or aggregations. In ascertaining 
what constitutes an operating unit or a mine, the taxpayer's determina- 
tion will not be disturbed in the absence of clear and convincing 
basis forachange. A ti: axpayer may elect to form more than one ag- 
gregation within an operating unit, but no aggregation may include 
less than as ‘omplete mine or mines. ‘To illustrate the application of this 
new rule, assume that, within a single operating unit, a taxpayer owns 

25 operating mineral interests and that such interests comprise 5 mines 
of 5 interests eac - The taxpayer may elect under the new rule, for 
example, to a eer gate all 15 interests within mines 1, 3, and 4 and 
treat them as Fokene rty; to aggregate his 5 interests in mine 2 and 
treat them as 1 property; and to treat each of the 5 interests comprising 
mine 5 as a separate property. As a further example, he may elect 
to aggregate all 25 interests in the 5 mines and treat them as a single 
property, or he may elect to form 5 properties by aggregating ¢ and 
treating as a property the 5 interests within each mine. A “number of 
combinations is available to the taxpayer under the new rule, so long 
as no aggregation formed thereunder contains less than a complete 
mine or mines. Under your committee’s bill, once a taxpayer elects 
to form an aggregation of all interests in a mine or mines under the 
new rule, any interest which thereafter becomes a part of such mine 
or mines shall be included in such aggregation. The time at which 
an interest becomes a part of a mine is a question of fact to be de- 
termined in accordance with the facts and circumstances in each case. 

Subparagraph (A) of section 614 (c) (3), as amended by your 
committee, provides that for taxable years beginning after December 
31, 1957, the election under the new rule shall be made with respect 
to each operating mineral interest, in accordance with regulations 
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prescribed by the Secretary or his delegate, not later than the time 
prescribed by law for filing the return (including extensions thereof) 
for whichever of the following taxable years is the later: The first 
taxable year beginning after December 31, 1! 57, or the first taxable 
year in which any expenditure for development or operation in re- 
spect of such interest is made by the t se after acquisition of 
such interest. If, with respect to a particular interest, the develop- 
ment stage has been reached by the time prescribed for filing the 
return for the first taxable year beginning after December 31, ‘19 957, 
then the election must be made on that return. Subparagraph (D) 
of section 614 (c) (3), as amended, provides, however, that in no 
event shall the time for making an election under the new rule expire 
prior to the first day of the first month which begins more than 90 
days after the date of publication in the Federal Register of final 
regulations issued under the authority of ~—— 614, as amended by 
this bill. An exercise of such election shall be binding upon the 
taxpayer for the first taxable year to which the election is appli- 
cable and all subsequent taxable years, except that the Secretary or 
his delegate may consent to a different treatment of any interest with 
respect to whic h such election has been made. 

Under existing law, in the cases of properties explored by the tax- 
payer, he must, as a general rule, exercise his election to aggregate 
with respect to each operating mineral interest, if at all, no later than 
the time for filing the return for the taxable year in which he makes 
the first expenditure for exploration in respect of such interest after 
acquisition. Under your committee’s amendment a taxpayer is to be 
permitted to postpone his election with respect to an operating mineral 
interest to the time for filing the return for the taxable year in which 
he makes the first expenditure for development or operation in respect 
of such interest. 

Postponing the time for election to the taxable year in which the 
first expenditure for development or operation is m: ade, however, may 
result in coincidental reductions of tax in some cases if the interest is not 
aggregated until the time of its development or operation with an 
interest which was in production at the time exploration expenditures 
were being made by the taxpayer with respect to the former interest. 
Were the taxpayer using the percentage method of computing his 
depletion allowance with respect to the producing interest, and had the 
interests been aggregated in the year in which the first of such explora- 
tion expenditures were made, as is required under existing law, such 
expenditures would have been taken into account in computing the 
taxable income from the aggregated properties for purposes 0 of the 
50-percent limitation contained in section 613 (a) of the code. In an 
appropriate case, then, aggregation of an interest under exploration 
witha producing interest could result in lower depletion allowances for 
the aggregated property than if the aggregation had been postponed 
until the e explor atory work was completed. By delaying the time for 
making his election to aggregate an interest until ‘the first year of 
dev elopment or operation with respect to such interest, the taxpayer 
avoids having to take exploration expenditures into account in com- 
puting the taxable income from the aggregated property for pur- 
poses of computing the depletion allowance. 
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Paragraph (4) of section 614 (c), as amended by your committee’s 
bill, provides a means of recovering the tax saving, if any, that a tax- 
payer may thus obtain by waiting to aggregate an interest under ex- 
ploration with another interest “until the year in which the first 
development expenditures are made with respect to the former interest. 
In a case in which an interest is aggregated with another interest subse- 
quent to the taxable period for which a deduction for exploration ex- 
penditures taken under section 615 (a) with respect to the former 
interest would have been reflected in computing taxable income had the 
properties been aggregated at the time of such expenditures, the tax 
for the earlier period and for the taxable year or years affected thereby 
is to be rec oan ited. The rec omputs ation is to be made as though the 
taxpayer had el ec ted to aggregate the interests for the first taxable year 
in respect of which the taxpayer deducted exploration expenditures 
under section 615 (a) with respect to such former interest. The recom- 
putation is applicable only to those interests forming a part of the 
present aggregation which the taxpayer owned and on which he made 
any expe nditure for exploration, development, or operation at the time 
of exploration of the interest in respect of which a deduction was taken 
under section 615 (a). The excess, if any, of the tax so recomputed 
(resulting solely from the effect of exploration expenditures previously 
deducted) for any taxable year or years over the tax previously deter- 
mined for such year or years shall then, beginning with the first taxable 
year to which the election to aggregate is applicable, be added to the 
taxpayer’s tax lability under chapter 1 for that year and for each suc 
ceeding taxable year until the total of increases in tax resulting from 
the recomputation is returned in full. The amount to be added for each 
such taxable year is an amount equal to the quotient obtained by divid- 
ing such excess by the total number of years in respect of which a 
deduction under section 615 (a) was taken in connection with one or 
more of the aggregated inte oe pr ior to the taxable year of its aggre- 
gation if a deter minat! ion of tax for such year in accordance with the 
recomputation described in subpar agri ph (B) would have resulted 
in an increase “ tax (but not an increase resulting by reason of a de 
crease in a net operating loss deduction) or a reduction of the net oper- 
ating loss over that actually determined for such year or years. In 
making the recomputation, there shall be taken into account the effect 
that any increase in taxable income resulting from the recomputation 
would have on any item directly affected by such increase, such as the 
charitable contribution deduction in the case of corporations. If the 
taxpayer dies or ceases to exist, then so much of the total increases in 
tax resulting from a recomputation under subparagraph (B) as was 
not taken into account under this tax-recovery rule for taxable years 
preceding such death or cessation of existence shall be taken into ac- 
count for the taxable year in which such death or cessation of existence 
occurs. 

Except for the effect of a carryback of a net operating loss, any tax- 
able year prior to the first taxable year to which the rules under the new 
section 614 (c) apply with respect to an operating unit shall be disre- 
garded in applying this tax-recovery rule with respect to such operat- 
ing unit. Thus, assume the case of a calendar-year taxpayer who, for 
1954, 1955, 1956, and 1957, has made a binding election under section 614 
(b) of existing law to treat operating mineral interests A and B, which 
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are operated as a unit, as separate properties. Assume, further, that in- 
terest A was a producing property the income from which was subject 
to percentage depletion in 1956, 1957, 1958, and 1959; that exploration 
expenditures with respect to interest B were made and deducted in 
1956, 1957, 1958, and 1959; that development of interest B began in 
1960; ¥: that, under the new aggregation rule provided in section 
614 (c) (1), the taxpayer exerc ised his election to aggregate interests 
A and B in the return for 1960. The taxpayer did not exercise the 
election provided for in section 614 (c) (3) (B) to apply section 614 
(c) to those interests for any taxable year before 1958. Since the 
taxpayer made a binding election under section 614 (b) of existing law 
with respect to 1954, 1955, 1956, and 1957, the rule contained in section 
614 (c) did not become applicable to the interests referred to until 
1958, and, for this reason, the taxpayer will not be required to recom- 
pute his tax, for purposes of the tax-recovery rule, for any taxable year 
prior to 1958. It will be necessary, however, for him to make a recom- 
putation for 1958 and 1959 and for any year affected by a net operating 
loss for either of such years. 

The following example will illustrate the operation of the tax-recov- 
ery rule: In 1958, the taxpayer, a corporation, purchases leases A and 
B, which it plans to operate as a unit. Lease A has been explored and 
developed by the taxpayer’s vendor, but no exploration expenditures 
were made by such vendor with respect to lease B. In 1959, a mine 
goes into operation on lease A; and such mine is extracting from the 
single deposit on Jease A a mineral entitled to percentage depletion at 
the 15 percent rate. For the years 1959 through 1962, the taxpayer 
computes the depletion allowance with respect to the mineral being 
extracted frenitiae property as follows: 


TABLE 1.—Computation of depletion deduction in case of mine on lease A 


| | | | 





1959 1960 1961 | 1962 
esc Sierieirien $300, 000 | $700, 000 $500, 000 | $900, 000 
xable income : 120, 000 | 300, 000 | 130, 000 250, 000 
letion ; | 30, 000 | 100, 000 | 70, 000 | 110, 000 
n deduction... aaa | 45, 000 | 105, 000 70, 000 | 125, 000 
| 


The taxpayer, for each year from 1959 through 1962, makes and 
deducts exploration expenditures of $40,000 with respect to lease B, 
and the first development expenditure with respect to lease B 
is made on January 1, 1963. In accord with the new rule, the tax- 
payer elects . ageregate his interests in leases A and B commencing 
with 1963. Under the tax-recovery rule, the taxpayer must recom- 
pute his tax for the years 1959 through 1962 as though leases A and 
B had been aggregated in 1959; and the first step in such computation 
is to redetermine the depletion deductions for the years 1959 through 
1962 as though the mines on leases A and B had been aggregated for 
1959. In each year the taxable income from the property for the 
mine on lease A will be reduced by $40,000 to reflect the exploration 
expenditures on lease B; and for purposes of this example, assume 
there is an upward adjustment of 10 percent in the per-unit cost 
depletion rate for the mineral being extracted from the mine on lease 
A to reflect the effect of this aggregation. The following table shows 
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the depletion deductions recomputed as though the mines on leases 
A and B had been aggregated in 1959: 


TABLE 2.—Computation of depletion deduction as though mines on leases A and B 
had been aggregated in 1959 


1961 


$300, 000 $700, 000 $500, 000 $900, 000 
s 000 260, 000 10, OOO 210, 000 


33, 000 110, 000 77, 000 121, 000 
40, 00K 110, 000 77, 000 121, 000 


By comparing table 2 with table 1, it can be seen that in 1959 and 
1962, the taxpayer’s depletion deductions would have been, respectively, 
$5,000 and $4,000 less had the properties been aggregated in 1959. 
While it is true that aggregation in 1959 would have also produced 
increased cost depletion allowances for 1960 and 1961, increases in 
the cost depletion allowance are ignored for purposes of the tax- 
recovery rule except insofar as such an increase serves to reduce a tax 
saving ina particular year. For example, the taxpayer’s percentage 
depletion deduction in 1962, had the properties been aggregated in 
1959, would have been only $105,000 or $20,000 less than the deduc- 
tion taken for that year were it not for the fact that an aggregation 
of the properties as of that year would have also resulted in a higher 
cost depletion allowance for that year. Having determined that, 
for 1959 and 1962, the taxpayer’s depletion deduction would have 
been, respectively, $5,000 and $4,000 less had the properties been 
aggregated in 1959, it is now necessary to convert such determination 
into tax savings. To do this, it is necessary to recompute the tax- 
payer’s tax for those years. Table 3 shows the taxpayer's c omputation 
of its tax for the years 1957 through 1962 before recomputation under 
the tax-recovery rule. 


ger 
ive 


TABLE 3.—Computation of income tar 


1957 95 1959 1960 1961 


Sec. 63 (a) taxable income__- $200, 000 | $100,000 |! $150,000 | $300,000 | $400, 000 $500, 000 
1959 net operating loss carryback deduc- 
tion... ae 150, 000 


ing loss carr cheek teduction 50, 000 100, 000 00, 000 400, 000 | 


Taxable income as adjusted by net operat- 
Income tax on taxable income as adjusted 20, 500 46, 5 150, 500 202, 500 | 


1 Net operating loss. 


Under the recomputation, the net operating loss of $150,000 in 
1959 would be reduced by $5,000, the amount by which the depletion 
deduction claimed in that year would have exceeded the allowable 
deduction had the properties been aggregated in that year. The 
recomputation produces a $5,000 reduction of the net operating loss 
and an increase of tax liability for 1957, the year to which it was 
carried back as a deduction under section 172. Increasing taxable 
income for 1957 by $5,000 would produce an increased tax lability for 
that year of $2,600. A recomputation of tax for the years 1960 and 
1961 would produce no additional tax liability for those vears since the 
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depletion deductions taken in those years were less than the amounts 
allowable had the aggregations been effective for such years. Since 
the taxpayer's depletion ‘deduction taken for 1962 exceeded by $4,000 
the amount which would have been deducted had the tax for that year 
been determined in accordance with the recomputation, the taxpayer’s 
taxable income of $500,000 in that year is increased under the recom- 
putation by $4,000, thus showing an additional tax liability of $2,080. 
The total of the increases in t: ix, then, amounts to $2,600 plus $2 080, 
or $4,680. The total is then to be divided by the number of taxable 
years, between 1956 and 1963, in respect of which (1) exploration 
expenditures were deducted with respect to the mine on lease B and 
(2) the recomputation of tax under the tax-recovery rule would result 
in a reduction of a net operating loss or an increase in tax (but not 
an increase resulting from a reduction of a net operating loss deduc- 
tion). Since 1959 and 1962 are the only years in which these two 
requirements are met, the total tax increase of $4,680 is divided by 2 
producing a quotient of $2,340. The taxpayer °s tax lis ibility in each of 
the years 1965 and 1964 is then increased by $2,340. Subparagraph 
(D) of section 614 (c) (4) as contained in your committee’s bill 
provides that appropriate adjustments shall be made, in accordance 
with regulations prescribed by the Secretary or his delegate, to the 
basis of the aggregated property to reflect any reduction of the deple- 
tion allowance in respect there of under the provisions of this rule. 

Subparagraph (B) of section 614 (c) (3), as amended by your 
committee, also provides, in the case of mines and other natural de- 
poe (except oil and gas), that the taxpayer may apply the new 
aggregation rules provided by section 614 (c) with mares to any 
oper: me unit in lieu of those prescribed by section 614 (b) (1) of 
existing law for certain taxable years beginning before Je anuary 1, 
1958. Under this subparagraph the new aggregation rules provided 
for in section 614 (c) (1) may be applied to whichever of the follow- 
ing taxable years is the later (excluding any taxable year in respect 
of which an assessment of deficiency is prevented on the date of the 
enactment of this bill by operation of any law or rule of law) : The 
first taxable year to which the 1954 Code applies or the first taxable 
year in which the taxpayer made any expenditure for development 
or operation in dy a any oper: ating mineral interest after its 
acquisition. In no evei , however, shall the time for making such 
election to use the new aggregation rules with respect to taxable years 
beginning before January 1, 1958, e xpire prior to the first day of the 
first month which begins more than 90 days after the date of publica- 
tion in the Federal Register of regulations issued under the authority 
of section 614as amended by this bill. 

Subparagraph (I) of section 614 (c) (8) provides that if the 
new aggregation nc are made applicable to any taxable year (ex- 
cluding any taxable year in respect of which assessment of a deficiency 
is prevented on the date of enactment of this bill by any law or rule 
of law) in respect of which assessment of a deficiency resulting from 
the election is prevented on the first day of the first month beginning 
more than 90 days after final regulations under section 614, as amended, 
are published in the Federal “Register or within 1 year there after, 
assessment may nevertheless be made within 1 year after such first 
day. Subparagraph (FE) contains corresponding rules with respect 
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to extending the period for claiming refund or credit resulting from 
the exercise of theelection. Thus, if the first taxable year to which the 
election is otherwise applicable is 1954 but assessment of deficiency in 
respect thereof is prevented on the date of enactment of this bill, the 
election may not be made applicable with respect to 1954. If the elec- 
tion is properly applicable to 1955 or a subsequent year and if assess- 
ment of a deficiency in respect thereof is not prevented on the date of 
enactment of this bill but is prevented on the first day of the first month 
which begins more than 90 days after the regulations under the new 
section 614 (c) are published or within 1 year thereafter, the election 
is applicable to such year or years but assessment of a deficiency in 
respect of any such year or years may be made at any time within 1 
year after such first day. 

This election to apply the new aggregation rules with respect to 
taxable years beginning before January 1, 1958, is available with re- 
spect to the operating mineral interests which constitute each operat- 
ing unit. Thus, with respect to such years, a taxpayer may elect to 
apply the new aggregation rules to all of his interests in one operating 
unit and elect to treat all of his interests in another operating unit 
in accordance with section 614 (b) of existing law; but no ageregation 
or aggregations of interests within an operating unit may “be made 
based upon a combination of the rules provided for in the new 
section 614 (c) and in section 614 (b) of existing law. If, for the first 
taxable year beginning after December 31, 1953, and ending after 
August 16, 1954, with respect to which assessment of a deficiency is not 
prevented on the date of enactment of this bill, a taxpayer elects to 
aggregate his interests constituting part or all of any operating 
unit under the provisions of the new aggregation rules provided in 
section 614 (c) such election shall be binding upon the taxpayer for 
such = taxable years, including tax: able years beginning after 


December 31, 1957, except that the Secret: iry or his delegate may 
consent to a different treatment of any interest with —— to whic h 
such election has been made If. for the first taxable “ar be INN) ng 


after December 31, 1! oy ond ending after August 16, 19% 4, In respect 
of which assessment of a deficiency is not prevented on the date of 
enactment of the bill, a taxpayer makes a binding election to aggregate 
his interests constituting part or all of any operating unit under the 
provisions of section 614 (b) of existing law, such election shall also 
be binding upon him for all subsequent taxable years beginning before 
January 1, 1958, except to the extent that the Secretary or his dele- 
gate consents to a different treatment. For such years, the tax- 
payer must make a new election pursuant to the new aggregation 
rules provided for in section 614 (c) (1) as amended by your com- 
mittee with respect to such interests for taxable years beginning after 
December 31, 1957, within the time prescribed for making such elec- 
tion. Fa ore to make such an election within the prescribed time will 
constitute an election to treat the interests as separate properties. 
The following example illustrates the application of the foregoing 
elections in the case of mines and other natural deposits (except oil 
and gas): On January 1, 1958, a taxpayer, who reports his income on 
a calendar-year basis, owns 20 operating mineral interests, all of which 
he acquired prior to 1953. These 20 interests comprise 4 mines of 5 
interests each. Two of these mines constitute operating unit A, and 
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the remaining 2 mines constitute operating unit B. Each of these 
mines was in ‘operation on January 1, 1954, and has been in operation 
ever since. Assume that the bill is enacted on September 1, 
1958, and that assessment of a deficiency in respect of 1954 is 
prevented by operation of the statute of limitations on that date. 
Assume further that the taxpayer had previously exercised elec- 
tions under section 614 (b) of existing law by aggregating 8 
interests in unit A as a single property and by aggregating 6 inter- 
ests in unit B as a single property; and that he used these aggrega- 
tions in computing his income from such properties for 1954, 1955, 
1956, and 1957. On September 1, 1958, assessment of a de ficiency for 
the years 1955, 1956, and 1957 was not prevented by the statute of 
limitations. Assume also that the first day of the first month which 
begins more than 90 days after the date of publication of final regula- 
tions under section 614, as amended, is April 1, 1959. The taxpayer's 
elections under section 614 (b) of existing law for 1954 are binding 
upon him for that year since assessment of a deficiency for such year 
was prevented on September 1, 1958. If assessment of a deficiency 
with respect to 1955 is prevented on April 1, 1959, assessment of any 
deficiency resulting a the exercise of the election provided for in 
section 614 (c) (3) (B) may, nevertheless, be made at any time before 
April 1, 1960. ¢ cecmaacioane if credit or refund resulting from 
the application of section 614 (c) (3) (B) is prevented on April 1, 
1959, claim therefor may be made at any time before April 1, 1960. 
If the taxpayer intends to aggregate any of his 20 interests under the 
new aggregation rule provided for in section 614 (c) (1), he must 
exercise his elections thereunder before April 1, 1959. He may, for 
example, maintain his elected aggregation under section 614 (b) of 
existing law with respect to operating unit A for 1955, 1956, and 
1957, elect to apply the new rule under subsection (c) (1) to aggregate 
the 5 interests comprising each mine in operating unit A as a separate 
property for 1958 and all subsequent years, and elect under the new 
rule provided for in section 614 (c) (1) to treat the 10 interests com- 
prising the 2 mines in operating unit B as a single property for 1955 
and all subsequent years. On the other hand, he may elect, for ex- 
ample, to apply the new rule provided for in section 614 (c) (1) to 
treat the 5 interests comprising each of the 4 mines as a property for 
1955 and all subsequent years; or he may maintain his elec — agere- 
gations under existing law with respect to operating units A and B 
for 1955, 1956, and 1957, and elect to apply the new rule for 1958 and all 
subsequent years to treat the 10 interests constituting each operating 
unit as a property. 

Section (b) of your committee’s bill also provides under section 
614 (c) (2), in the case of mines and other natural deposits (except oil 
and gas), for an election to treat a single mineral interest as more than 
one property. If a single tract or parcel of land contains a mineral 
deposit which is being extracted, or will be extracted, by means of two 
or more mines in respect of each of which an expenditure for de- 
velopment or operation has been made by the taxpayer, then the tax- 
payer may elect to allocate, under regulations prescribed by the 
Secretary or his delegate, to such mines, all of the tract or parcel of 
land and the mineral deposit contained therein and treat as a separate 
property that portion of the tract or parcel of land and mineral de- 
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posit so allocated to each mine. Each separate property so formed 
may then in turn be treated as more than one property under, but 
subject to, the provisions of this new provision permitting a div) ision 
of a single mineral interest. Each separate property so formed may 
be aggregated with other property or properties pursuant to the 
provisions relating to aggregation of properties under section 614 
(c) if the latest time for exercising an election under that subsection 
has not expired. The tax-recovery rule provided for in section 614 
(c) (4) will not apply to exploration expenditures deducted with 
respect to a separate property formed under the provisions of section 
614 (c) (2) which is then aggregated in accordance with the new ag- 
gregation rule in section 614 (c) (1) and (3). The election provided 
for in section 614 (c) (2) may not be made with respect to any property 
which is a part of an aggregation formed by the exercise of the elec 

tion under section 614 (c) (1) except with the consent of the Secre 
tary or his delegate. If a taxpayer elects, in accordance with this 
new division rule, to treat a single operating mineral interest in a 
single tract or parcel of land as more than one property, then, under 
regulations prescribed by the Secretary or his delegate, such tract or 
parcel of land and the mineral deposit representing such interest shal] 
be allocated in its entirety to the mines to which the election is appli- 
cable. This does not mean that the taxpayer must make a complete 
vertical allocation of the tract or parcel of land. If, for example, the 
taxpayer, having properly elected under this new division rule to 
treat a single mineral interest as 2 properties, has or discovers a second 
mineral deposit on the original tract, such second mineral deposit is a 
separate mineral interest in a single tract or parcel of land. 

Asa general rule, the election provided for in section 614 (ce) (2) 
to treat a single operating miner: al interest as more than one property 
shall be made, in accordance with regulations prescribed by the ow 
retary or his delegate, not later than the time prescribed by law for 
filing the return (including extensions thereof) for whichever of the 
following taxable years is the later: the first taxable year beginning 
after December 31, 1957, or the first taxable year In W hich the t: iXpayel 
has made any expenditure for development or ae ration of more than 
one mine with respect to such interest after ee Your com- 
mittee has provided, however, in section 614 (c) (3) (B) that the tax 
payer may elect to apply this new division rule to any oper: ane min- 
eral interest, in accordance with regulations prescr ibed by the Secre- 
tary or his delegate, for whichever of the following taxab le years is the 
later (excluding any taxable year in respect of which an assessment 
of a deficiency is prevented on the date of the enactment of the bill 
by the operation of any law or rule of law) : the first taxable year to 
which the 1954 Code applies or the first taxable year in which expendi- 
tures for development or operation of more than one mine in respect 
of the property are made by the taxpayer after the acquisition of 
the property. In no event, however, shall the time for making an 
election to apply this new division rule for a taxable year expire prior 
to the first day of the first month which begins more than 90 days after 
the publication in the Federal Register of final regulations issued 
under authority of section 614 as amended by the bill. Subparagraph 
(E) of section 614 (c) (3) provides that if such rule is made appli- 
cable to any taxable year (excluding any taxable year in respect 
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of which assessment of a deficiency is prevented on the date of enact- 
ment of the bill) in respect of which assessment of a deficiency result- 
ing from the election is prevented on the first day of the first month 
beginning more than 90 days after final regulations under this sec- 
tion, as amended, are published in the Federal Register or within 
1 year thereafter, assessment may nevertheless be made within 1 
year after such first day. Subparagraph (E) contains correspond- 
ing rules with respect to extending the period for claiming refund 
or credit resulting from the exercise of the election. Any elec- 
tion made under this new division rule shall be binding upon the 
taxpayer for the taxable year and for all subsequent years except to 
the extent that the Secretary or his delegate may consent to a change. 
Subparagraph (B) of section 614 (b) (4) prov ides that if a taxpayer 
makes an election to apply the new division rule with respect to an 
interest in an operating unit for any taxable year beginning before 
January 1, 1958, any election made under section 614 (b) with respect 
to any interest in such operating unit shall not apply for any taxable 
year for which the election to apply the new division rule is ‘effective. 
Thus, if the taxpayer elects to divide an interest for a taxable year 
beginning before January 1, 1958, and also wishes to aggregate other 
interests in the same operating unit, he must aggregate such interests 
under the provisions of the new aggregation rules contained in section 
614 (c) (1). 

A case illustrating the application of this election to treat a single 
operating mineral interest as more than one property would be as 
follows: A taxpayer who reports his income on a calendar-year basis 
acquired 11 separate tracts of land in 1940 by means of 11 acquisi- 
tions. In 1950 he put mines A and B into operation on tract 1 by 
means of which he extracted mineral X from a single deposit. In 
1953, a second deposit of the same mineral was discovered on tract 1; 
and in 1954, the taxpayer began extraction of the mineral in this de- 
posit by means of mine A, which is also employed to extract the mineral 
trom the first de ‘posit. Prior to 1953, the taxpayer also put mine C 
into operation extracting mineral X from a deposit underlying tracts 2 
through 6 and mine D into operation extracting mineral X from a 
= ee underlying tracts 7 through 11. The taxpayer operates mines 

B, C, and D as a unit. Assume that the bill is enacted on Sep- 
ae 1, 1958, and that the first day of the first month which be- 
gins more than 90 days after the date of publication in the Federal 
Register of final go argues issued under authority of section 614, 
as amended, is April 1, 1959. On his return for the year 1954, in re- 
spect of which assessment of , deficiency was prevented before Sep- 
tember 1, 1958, the taxpayer elected under section 614 (b) of existing 
law to aggregate his two interests (1. e., the interests in the first and 
second deposits) in tract 1 with his single interests in tracts 2, 3, 4, 8, 
in : 9 as a single property and to treat his single interests in tracts 5, 

,10, and 11 as separate properties. The taxpayer used this aggre- 
gation in ee his income for 1954, 1955, 1956, and 1957. On 
September 1, 1958, assessment of a deficiency with respect to the year 
1955 was ol prevented but would otherwise have become prevented 
on March 15, 1959. If the taxpayer intends to apply the new aggre- 
gation and division rules in section 614 (c) with respect to the 12 
interests In his 11 tracts for any taxable year he must make his elec- 
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tion thereunder before April 1, 1959. Once having decided to apply 
the new aggregation and division rules and having decided how he 
wants to apply them, the taxpayer must also make a  cnird decision on 
or before April 1, 1959. He may apply these new rules with respect 
to all of his properties for 1955 and all subsequent years, or he may 
adhere to his previous election under sec tion 614 (b) of existing law 
with respect to the years 1955 through 1957, and apply the new rules 
for 1958 and all subsequent years. He may not, however, apply the 
rules provided for in section 614 (b) (1) of existing law as to part of 
his interests in the operating unit and oe the rules in section 614 (c) 
as toany of the remainder of such interests. Assume that the taxpayer 
elects to apply the new division and aggregation rules for 1955 and all 
subsequent years. As to dividing a single interest, he may elect to 
treat his single interest in the first deposit in tract. 1 as an interest 
in tract 1 (a) and an interest in tract 1 (b) since mines A and B are 
working that deposit, and he may elect to treat his single interest in the 
second deposit in tract 1 asa separate property. If he so elects, no elec- 
tion to aggregate any of the remaining interests in the oper: iting unit 
may be made under section 614 (b) of existing law for 1955, 1956, and 
1957. Such remaining interests must either be treated as separate 
properties or aggregated in accordance with the new rules provided for 
in section 614 t (c) as amended. If the taxpayer does not elect on or 
before April 1, 1959, to aggregate the remaining interests in accordance 
with the rules provided in section 614 (c), each such remaining interest 
shall be treated as a separate property for 1955 and all subsequent 
years unless the Secretary or his delegate consents to a different treat- 
ment with respect to any such interest. ag taxpayer may elect under 
the new aggregat ion rule in section 614 (c), for example, to aggregate 
his interest in the second deposit on need 7 with his interest in tract 
1 (a); but if he forms such an aggregation, he may not later treat 
the property formed by the exercise of such an election as more than 
one property without the consent aed — bomen or his delegate 
since an interest which is : L part of : regation may not be sub- 
divided. If, on the other hand, he ios s ae slack, on or before April 1, 
1959, to aggregate his single interest in the second deposit with his 
interest in tract 1 (a), he may thereafter elect. to treat such single 
interest in the second deposit as 2 properties for the future taxable 
year in which he begins de Vi lop nent of suc *h sec ond de ‘posit by means 


of a second mine. Assume, for example, that he does not elect, on 
or before April 1, 1959, to aggregate his single int — st in the second 
deposit with his interest in tract 1 (a) as mine A and that in 1960 


he begins development of that part of the second deposit underlying 
tract 1 (b) through existing mine B. In his return for 1960, then, he 
may elect to treat his single interest in such second deposit as two prop 
erties, an interest in tract 1 (c) (that part of the second deposit which 
is being extracted by means of mine A) and an interest in tract 1 (d) 
(that part of the second deposit which is being developed by means 
of mine B). If the taxpayer wants to aggregate his interests in 
tracts 1 (b) and (d) as mine B under section 614 (c), he must exercise 
his election to do so in his return for 1960, since that is the year in 
which the first development expenditure with respect to the interest 
in tract 1 (d) was made. He may not elect, however, without. the 
consent of the Secretary or his delegate to aggregate his interests in 
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tracts 1 (a) and (c) as mine A since the time for exercising an election 
to aggregate the interests comprising mine A expired on April 1, 
1959. 

Under subsection (c) of your committee’s bill, section 32 of the 
House bill has been retained as section 614 (d) of the code, insofar 
as it relates to the treatment of operating mineral interests in the 
case of oil and gas wells. Thus, in the case of oil and gas wells, a 
taxpayer may treat any property (determined as if the 1939 Code 
continued to apply) as if subsections (a) and (b) of section 614 of 
the Internal Revenue Code of 1954 had not been enacted. If any such 
treatment would constitute an aggregation under section 614 (b) of ex- 
isting law, the rule provides that such treatment shall be taken into 
account in applying section 614 (b) of existing law to other such 
property of the taxpayer. If the taxpayer desires to treat any prop- 
erty in accordance with the rules applicable under the 1939 Code, 
there is no provision in section 614 (d) with respect to any tax- 
able year subject to the 1954 Code which will permit the taxpayer 
to treat such property in a manner inconsistent with the manner 
in whic -h it was treated under the 1939 Code. Therefore, if a tax- 
payer’s treatment = any property or properties for taxable years 
to which the 1939 Code was applicable would have been binding 
upon him for all future years but for the enactment of section 614 (a) 
and (b) of the 1954 Code, his application of the rule in section 614 
(d) permitting him to treat such property or properties as though 
section 614 (a) and (b) had never been enacted has the effect of 
continuing the effect of his 1939 Code treatment for taxable years be- 
ginning after December 31, 1953, and ending after August 16, 1954, 
insofar as those properties are concerned. 

If the taxpayer desires to treat any operating oil and gas property 
in accordance with section 614 (b) for any tax: able year he must make 
a timely election within the time prescribed by section 614 (b) with 
respect to such property for the first taxable year beginning after 
December 31, 1953, and ending after August 16, 1954, in respect of 
which assessment of a deficiency or credit or refund of an overpayment, 
as the case may be, is not prevented by operation of any law or rule of 
law. Any election under section 614 (b) shall be binding upon the 
taxpayer for the year for which such election is made and for all 
subsequent years, except to the extent that the Secretary or his delegate 
consents to a different treatment. 

An example illustrating the application of these rules for operating 
mineral interests in the case of oi] and gas would be as follows: On 
January 1, 1954, a taxpayer who reports his income on a calendar- 
year basis owns 18 operating oil and gas interests, which he acquired 
in 1950 and with respect to each of which he has made exploration 
expenditures. These interests are in 6 tracts of land, each of which 
tracts contains 3 interests. For purposes of section 614 (b), the in- 
terests in tracts 1, 2, and 3 constitute operating unit A; and the in- 
terests in tracts 4, 5, and 6 constitute operating unit B. On his re- 
turns for taxable years prior to 1954, the taxpayer treated the 3 
interests within each tract in operating unit A as a property and 
treated 2 of the 3 interests within each tract in operating unit B as 
a property. On his return for 1954, however, he exercised his elec- 
tion under section 614 (b) to treat as a property the 9 interests consti- 
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tuting each of his 2 operating units; and these aggregations were used 
in reporting his income for 1955, 1956, and 1957. ‘Assume, for purposes 
of this illustration, that regulations prescribed by the Secretary or 
his delegate under section 6 14 (b) provide, in effect, that the time for 
making a binding election thereunder with respect to operating min- 
eral interests in the case of oil and gas shall not expire prior to Febru- 
ary 1,1959. Assume further that on February 1, 1959, the assessment 
of a deficiency is prevented for 1954. For this reason the taxpayer’s 
treatment of his interests for 1954 cannot be disturbed. For 1955 and 
all subsequent years, then, if the taxpayer desires to treat all of his 
interests in either or both of his operating units under the 1939 Code 
rules, he must, before February 1, 1959, revoke his election under sec- 
tion 614 (b) for such years with respect to such interests. If the tax- 
payer takes this action, he may not, for 1955 and all subsequent years, 
treat such properties in a manner different from that in which he 
treated them for years prior to 1954. For example, if the taxpayer, 
before February 1, 1959, revokes his election under section 614 (b) with 
respect to his interests in operating unit A for 1955 and all subsequent 
years, he must continue the treatment accorded such interests for years 
before 1954, and must treat the 3 interests within each of tracts 1, 2, 
and 3 asa separate property and may not treat only 2 2 of such 3 interests 
as a separate property or treat eac h of such 3 interests as a separate 
property. 

Subsection (d) of section 40 of your committee’s bill contains an 
amendment to section 614 (c) of the 1954 Code, which is redesignated 
by section 40 (b) of the bill as section 614 (e). Your committee has 
modified the rules of existing law for the treatment of all nonoperat- 
ing mineral interests, including nonoperating mineral interests in the 
case of oil and gas. The first sentence of section 614 (e) (1) (as 
redesignated by section 40 (b) of the bill) is amended to provide 
that, if a taxpayer owns 2 or more separate nonoperating mineral 
interests in a single tract or parcel of land or in 2 or more adjacent 
tracts or parcels of land, the Secretary or his delegate shall, on show- 
ing by the taxpayer that a principal purpose is not the avoidance of 
tax, permit the taxpayer to treat all such mineral interests in each 
separate kind of mineral deposit as one property. The corresponding 
provision of existing law gives the Secretary or his delegate the discre- 
tionary authority to permit the : aggregation of nonoperating mineral 
interests but only in a case in which the tracts containing such interests 
are contiguous and only in respect of which the taxpayer makes a 
showing that to treat each interest as a separate property would result 
in undue hardship. Under existing law, tracts or parcels of land are 
not considered to be contiguous if intervening mineral rights separate 
them. For example, 2 tracts of land are not considered contiguous if 
they are separated by a right-of-way or stream the mineral interest in 
— h right-of-way or stream does not properly belong in either tract. 

Under your committee’s bill, this requirement of contiguity has been 
discarded in favor of a requirement that the tracts or p: arcels of land be 
adjacent to each other. Thus, under your committee’s rule, the two 
tracts separated by a right-of-way or stream in the example posed 
would be adjacent to each other. Your committee does not intend, 
however, that this example represent the only case in which tracts 
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will be considered adjacent for purposes of this subsection. Tracts 
vill be considered adjacent if they are in reasonably close proximity 
to each other, a determination which must turn on the facts and 
circumstances of each case. Under your committee’s rule, a showing 
that a principal purpose of aggregation is not the avoidance of tax 
is not to be confined to a showing of an absence of overt intent. The 
fact of substantial reduction of tax as such may be taken as indicative 
of a purpose to avoid tax. Your committee also clarifies existing law 
to permit the taxpayer to treat all nonoperating mineral interests in 
each separate kind of mineral deposit as one property, provided the 
requirements of section 614 (e) (1) (as redesignated by subsection 
(b) of the bill) are met. This amendment with respect to the treat- 
ment of nonoperating mineral interests shall apply with respect to 
taxable years beginning after December 31, 1957, except that with 
respect to any taxpayer such amendment shall, at the taxpayer’s elec- 
tion, apply with respect to taxable years beginning after December 
31, 1953, and ending after August 16, 1954, in respect of which assess- 
ment. of a deficiency or credit or refund of any overpayment is not 
prevented by operation of any law or rule of law. 


SECTION 41. INVESTMENT COMPANIES FURNISHING CAPITAL TO 
DEVELOPMENT CORPORATIONS 


This section of the bill, which is identical with section 33 of the 
House bill, makes 2 technical amendments to section 851 (e) of the 
1954 Code. 

Subsection (a) of section 41 corrects an unintended change made 
to the provisions of supplement Q of the Internal Revenue Code of 
1939 as they were incorporated in the 1954 Code. 

Under the 1959 Code, in order for a regulated investment company 
to qualify as an investment company furnishing capital to a devel- 
opment corporation, the Securities and Exchange Commission was 
required to certify to the Secretary of the Treasury “not more than 
60 days” prior to the close of the regulated investment company’s 
taxable year that the regulated investment company was so engaged 
in furnishing capital. As that language was incorporated in sec- 
tion 851 (e) (1) of the 1954 Code, the wording was inadvertently 
changed to “not less than 60 days.” Subsection (a) of section 41 of 
the bill corrects the unintended change by striking out “not less than 
60 days” and inserting the language “not earlier than 60 days.” 

Subs section (b) of section 41 of the bill corrects a typographical 
error in tion 851 (e) (2) of the 1954 Code by changing the word 


“issues” to “issuer. 


ECTION 42. TREATMENT OF DIVIDENDS OF REGULATED INVESTMENT COM- 
PANIES WILOSE ASSETS CONSIST MAINLY OF STATE AND LOCAL OBLIGA- 


rIONS 


This section, for which there is no corresponding provision in the 
House bill, amends subchapter M of chapter 1 of the 1954 Code to 
permit a regulated investment company, the bull of whose assets is 
invested in State or local securities (i. e., a municipal bond fund) 
to pass on the tax-free interest it receives from such securities (under 
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sec. 103 (a) (1)) to its shareholders in the form of exempt-interest 
dividends. 

Subsection (a) of section 42 of the bill amends section 851 of the 
1954 Code (by adding a new subsec. (f)) to permit a municipal bond 
fund to meet the source of income requirements for a regulated in- 
vestment company and to prescribe a new set of diversification of 
asset requirements which such municipal bond funds must meet in 
order to qualify for the new exempt-interest dividend treatment. 

Paragraph (1) of new subsection (f) provides 3 requirements that 
a municipal bond fund must meet at the close of each quarter of the 
taxable year in lieu of the diversification of assets requirements of 
section 851 (b) (4). First, at least 90 percent of the value of its total 
assets must be represented by cash, cash items (including receivables) 
and obligations the interest on which is excludable from gross in- 
come under section 103 (a) (1). Secondly, at least 50 percent of 
the value of the municipal bond fund’s total assets must be represented 
by cash and cash items (including receivables), Government securi- 
ties, and other securities. For the purpose of the 50-percent calcu- 
lation, (second requirement) “other securities” are limited in respect 
of any one issuer to an amount not greater in value than 5 percent 
of the value of the total assets of the municipal bond fund. Finally, 
not more than 25 percent of the value of the company’s total assets 
may be invested in the securities of any one issuer. 

A municipal bond fund may use the above three alternatives, in 
lieu of the diversification of assets requirements of section 851 (b) (4) 
in order to qualify as a regulated investment company only if the 
amount of interest excludable (for the taxable year) from gross in- 
come of the municipal bond fund under section 103 (a) (1) is greater 
than 95 percent of the municipal bond fund’s gross income (includ- 
ing as gross income the tax-free interest and excluding from gross 
income gains from sale or other disposition of capital assets). 

Paragraph (2) of section 851 (b) of present law requires that a 
corporation, to qualify as a regulated investment company, must 
derive 90 percent of its gross income from dividends, interest, and 
gains from the sale or disposition of stock or securities. The new 
subsection (f) (2) of section 851 has the effect of permitting a mu- 
nicipal bond fund, wishing to qualify as a regulated investment com- 
pany under section 851 (f), to qui alify as such if at least 90 percent of 
its gross income is derived from the sources permissible under present 
law or from interest otherwise excludable from gross income under 
section 103 (a) (1). 

Paragraph (3) of section 851 (b) of present law requires that a 
corporation to qualify as a regulated investment company must de- 
rive less than 30 percent of its gross income from the sale or other 
disposition of stock or securities held for less than 38 months. For 
purposes of subsection (f) the term “gross income” as used in section 
851 (b) (3) would include interest excludable from gross income 
under section 103 (a) (1). 

The rules provided in paragraph (4) and (5) of section 851 (c) 
of present law are made applicable to new subsection (f). 

Subsection (b) of section 42 of the bill amends section 851 (d), 
relating to the determination of status of a regulated investment com- 
pany, so that section 851 (d) also applies to a regulated investment 
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company which meets the requirements of section 851 (f) in lieu of 
the requirements of section 851 (b) (4). ; 

Subsection (c) of section 42 of the bill amends section 852 (a) so 
that the provisions of the 90-percent dividends-paid deduction (de- 
fined in sec. 561) of present paragraph (1) thereof applies only to 
regulated investment companies which do not meet the qualifications 
of section 851 (f) (i. e, are not municipal-bond funds). This is 
accomplished by redesignating the material presently in paragraph 
(1) as subparagraph (A) and inserting the new material as subpara- 
graph (B) to prescribe distribution requirements for regulated invest- 
ment companies which meet the qualifications of section 851 (f) fora 
taxable year. Subparagraph (B) provides that, in order to qualify 
for the treatment prescribed by subchapter M, such companies (i. e., 
municipal-bond funds) must, during the taxable year, pay exempt- 
interest dividends and distribute amounts which would be treated as 
dividends under section 562 (b) (if the deduction for dividends paid, 
under 561, were allowed) which, together, equal or exceed 90 percent 
of its investment-company taxable income for the taxable year. Such 
taxable income shall be determined by including in gross income inter- 
est otherwise excludable from gross income under section 103 (a) (1) 
and by deducting from gross income amounts disallowed under section 
265 (expenses and interest relating to tax-exempt income) and section 
171 (a) (2) (amortizable bond premiums). Amounts may be treated 
as dividends under section 562 (b) to the extent chargeable to earnings 
and profits. Thus, for the purpose of meeting the distribution re- 
quirements, an open-end regulated investment company may include 
that portion of any amount paid out to redeem shares presented by 
shareholders desiring to withdraw which represents the shareholders’ 
pro rata part of the company’s income received since the last dividend 
payment. 

Subsection (d) of section 42 of the bill amends section 852 (b) (2) 
(D) so that the rule presently stated therein does not apply to a mu- 
nicipal-bond fund meeting the requirement of section 851 (f). Thus, 
for the purpose of computing investment-company taxable income, 
section 852 (b) (2) (D) continues to allow the dividends-paid deduc- 
tion to a regulated investment company which does not meet the re- 
quirements of section 851 (f). In computing the investment-com- 
pany taxable income of a regulated investment company which meets 
the requirements of section 851 (f), no deduction is allowed for any 
distributions, since the taxable income of the company will not include 
interest which is exempt under section 103 (a) (1). 

Subsection (e) of section 42 of the bill creates a new paragraph (4) 
under section 852 (b) of the 1954 Code to define “exempt-interest divi- 
dends” and to provide for the treatment. of such dividends by share- 
holders. In defining the term “exempt-interest dividends,” subpara- 
graph (A) of new paragraph (4) adopts the general principles and 
requirements applicable under section 852 (b) (3) (C) in the case of 
a capital-gain dividend. Specifically, an exempt-interest dividend is 
defined as any dividend or part thereof paid by a regulated investment 
company and designated as such in a notice mailed to its shareholders 
not later than 30 days after the close of its taxable year, but only 
if the regulated investment company for that taxable year meets 
the requirements of section 851 (f). Capital-gains dividends are 
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specifically excluded from exempt-interest dividends. If the aggre- 
gate amount designated as exempt-interest dividends with respect to 
a taxable year of the company exceeds the investment-company tax- 
os income for the taxable year (determined as provided in new sec. 
852 (a) (1) (B)), the exempt-interest dividends shall be only that 
proportion of the amount so designated as the amount of the invest- 
ment-company taxable income, for such taxable year, bears to the 
aggregate amount so designated. The aggregate amount so desig- 
nated m: iy include exempt-interest divide nds paid after the close of 
the taxable year, as described in section 855. 

Subparagraph (B) of new paragraph (4) of section 852 (b) pro- 
vides that the shareholders of a regulated investment company which 
meets the requirements of section 851 (f) shall treat exempt-interest 
dividends (for all purposes of subtitle A) as an item of interest ex- 
cludable from gross income under section 103 (a) (1). Among the 
purposes for which such exempt-interest dividend shall be considered 
interest excludable from gross income are 

(a) the determination of gross income and taxable income; 
(6) the determination of distributable net income under sub- 
chapter J (trusts and estates) ; 
(c) the allowance of, or calculation of the amount of, any 
credit or deduction; and 
(ad) the determination of the basis of any share of stock of the 
company. 
Thus, the exempt-interest dividend cannot be used for purposes of the 
credit, the exclusion, or the deduction for dividends received under 
section 34, 116, or 243. Further, it is the intention of your commit- 
tee that the earnings and profits of a municipal-bond fund shall be 
adjusted (for purposes of sec. 312) for distributions of exempt-inter- 
est dividends as if such dividends were not excludable from STOSS 1n- 
come of the shareholder. 

Subsection (f) of section 42 of the bill makes two technical amend- 
ments to the code. First, it adds a new subsection (c) to section 103 
of the 1954 Code to provide a cross-reference to the proposed section 
852 (b) (4) (B). Secondly, it amends section 265 of the code (non- 
deductible expenses and interest relating to tax-exempt income) by 
adding a new paragr: - 3, which denies a deduction for interest on 
indebtedness incurred or continued to purchase or carry stock of a 
regulated investment company for any period during which such com- 
pany meets the requirements of section 851 (f). 

Finally, subsection (a) of section 12 of the bill provides that the 
amendments made by this section shall apply only with respect to tax- 
able years of regulated investment companies beginnil lg after the 
date of the enactment of this bill. 


SECTION 43. TRANSACTIONS IN REGULATED INVESTMENT COMPANY SITARES 
AROUND TIME OF DISTRIBUTING CAPITAL GAINS DIVIDENDS OR EXEMPT- 
INTEREST DIVIDENDS 


This section of the bill, which corresponds to section 34 of the House 
bill, amends section S52 (b) of the 1954 (‘ode to provide a rule in 
certain cases for losses on = sale or exchange of regulated investment 
company stock which the shareholder holds for less than 31 days. 
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Your committee changed section 34 of the House bill to impose 
restrictions comparable to the ones contained therein to shareholders 
who receive exempt-interest dividends from a regulated investment 
company which qualifies under section 851 (f). 

Under your committee’s bill (as under the House bill), if, with re- 
spect to any shares of a regulated investment ee ay a share- 
holder holds, he is required under section 852 (b) (38) (B) or (D) of 
the 1954 Code to treat any amount as a long-term capiti ' gain, and 
if such share is held by the shareholder for less than 31 d: uys, any loss 
on the sale or exchange of such share shall be treated as a long-term 
capital loss, but only to the extent of the amount that the shareholder 
is required to treat as a long-term capital gain by subparagraph (B) 
ir (1D) of section 852 (b) (3). 

Your committee added subparagraph (B) to paragraph (5), which 
the bill adds to section 852 (b). Under your committee’s amendment, 
if, with respect to any shares of a regulated investment company that 
a shareholder holds, he is required under section 852 (b) (4) (B) to 
treat any amount as an item of interest excludable from gross income 
under section 103 (a) (1), and if such share is held by the shareholder 
for less than 31 days, any loss on the sale or exchange of such share 
shall not he recognized, but. such nonrecoenition extends only to an 
amount equal to the amount that the shareholder is required to treat 
as exempt _ ‘ome by subparagraph (B) of section 852 (b) (4). 


For the purpose of determining the period for which any such share 
is held, your comn Littee’s er (as did the House bill) provides that 
the rules - section 246 (c) (3) of the 1954 Code (as added by sec. 20 
(a) of : ill) are ee a ; licable except that 30 days is substituted 
for the nber of days specified in such section 246 (c) (3). 

The Hor ise bill provided that the amendment be ode applicable 
with respect to taxable years ending after November 7, 1956, but only 
with respect to shares of stock acquired after November 7, 1956. Your 
committee kept the Ilouse provision but changed the effective date 


to December Ol, LOD (. 

The operation of subparagraph (A) of propose ed section 852 (b) 
(5) may be illustrated by the following ex: umple: M purchases a share 
yf the XYZ re wal ited investment company on December 15, 1958, for 
$20 per share. The XYZ regulated investment company declares a 
capital Oi in dividend to shareholders of record on December 1, 1958, 
of $2 per share. M therefore receives a check for $2 which he must 
treat as a gain from the sale or exchange of a capital asset held for 
more than 6 months. M sells his share of stock in the XY Z company 
on January 5, 1959, for $17.50. Prior to the enactment of this sec- 
tion, M would have realized a short-term — loss of $2.50. Under 
the amendment made by section 43 of the bill, he must treat $2 of his 
loss (an amount equal to his capital gain dividend received on the 
stock) as a long-term capital loss and $0.50 as a short-term capital 
loss. 

The operation of subpar agraph (B) of proposed section 852 (b) 
(5) may be illustrated by the A le example: N purchases a share 
of the ZYX regulated investment company on December 15, 1958, for 

$20 per share. For the taxable year 1958, the ZY X regulated invest- 
ment company qualifies under section 851 (f) to distribute exempt- 
interest dividends. The ZYX regulated investment company declares 
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an exempt-interest dividend to shareholders of record on December 31, 
1958, of $2 per share. N therefore receives a check for $2, which he 
must treat as an item of interest excludable from gross sia sat Tr 
section 103 (a) (1). N sells his share of stock in ZY X on January 
1959, for $16.50. Prior to the enactment of this section, N would h: ave 
a short -term loss of $3.50. Under the ae made by section 43 
of the bill, $2 of his loss (an amount equal to the exempt-interest divi- 
dend received on his stock) is not recognized. The remaining $1.50 is 
treated as a short-term capital loss. 


SECTION 44. SPECIAL METHOD OF TAXATION FOR REAL ESTATE INVESTMENT 
TRUSTS 


Section 44, for which there is no comparable provision of the House 
bill, amends subchapter M of chapter 1 of the code by adding a part I] 
thereto which provides a special method of taxation for real estate 
investment trusts. 

Section 856 (as proposed by this section) provides a definition of 
real estate investment trusts. In general terms, real estate invest- 
ment trusts are defined as unincorporated trusts or associations meet- 
ing certain general requirements and, in addition, meeting a series of 
requirements as to amounts of various types of gross income. The 
general requirements include provisions that they be managed by one 
or more trustees, that benefici: J ownership be evidenced by transferable 
shares or certificates of beneficial interest, and that they be a type of 
organization which would be taxed as an ordinary domestic corpora- 
tion in the absence of the provisions of this new part II. 

Proposed section 856 also provides that qualifying real estate in- 

vestment trusts meet the following requirements: 

(a) The beneficial ownership must at all times during the taxable 
year be held by 100 or more persons; 

(b) The trust or association must be one which would not be a 
personal holding company (as defined in sec. 542) if all of its gross 
income constituted personal holding company income (as defined in 
sec. 543) ; 

(c) The trust must elect to be treated as a real estate investment 
trust for the taxable year or must have made the election for a previ- 
ous taxable year which began after December 31, 1957; 

(d) The trust may not during the taxable year hold any property 
primarily for sale to customers in the ordinary course of its trade or 
business ; and 

(e) The trust must meet the gross income requirements of the new 
section 856 (b). 

The first three of the above oe are similar to conditions 
which must be met by regulated investment companies. The 100-or- 
more-persons ownership test 1s substantially the equivalent of a re- 
quirement which regulated investment _ must meet in com- 
plying with the Investment Company Act of 1940. The second test 
which must be complied with prohibits a trust which would be a per- 
sonal holding company if all ot its OTOSS income were personal holding 
company income from qualifying under section 856. Under present 
law a personal holding company may not qualify as a regulated 
investment company. 
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The provision as to the election also is substantially the same as a 
provision applying at present to regulated investment companies. 

The fourth requirement, that the trust not be holding property pri- 
marily for sale to customers in the ordinary course of its trade or 
business, is one of the provisions in the proposed amendment designed 
to make sure that the trust does not engage in an active business 
enterprise. 

The income requirements imposed by proposed section 856 (b), all 
of which must be met by a qualifying real estate investment trust, 
are divided into four categories. 

The first of these tests provides that 90 percent or more of a trust’s 
gross income must be of the type provided if it is to qualify. The 
types of income which qualify for the 90- pe reent test are dividends, 
interest, rents ea real property, gains from the sale or other dis- 
position of stocks, securities, and real property (including interests in 
real property and interests in mortgages on real property), and abate- 
ments and refunds of taxes on real property. This provision corre- 
sponds to the present 90-percent test provided for regulated invest- 
ment companies. 

The second income test provided for real estate investment trusts is 
entirely new; there is no corresponding provision for the regulated 
investment companies. Under this test at least 60 percent of the 
trust’s gross income must, in one manner or another, be derived from 
real property. The types of income within the 60 percent category 
include rents from real property, interest on obligations secured by 
mortgages on real estate, gain from the sale or other disposition of 
real property (including interests in real property and interests in 
mortgages on real property), dividend or other distributions from 
other real estate investment trusts qualifying under this section, gains 
from the sale or other disposition of transferable shares (or certifi- 
cates of beneficial interest) in such other qualifying real estate invest- 
ment trusts, and abatements and refunds of taxes on real property. 

The third and fourth income requirements are concerned with gains 
from the sale of property. The third test provides that the short- 
term gains on security sales must be less than 30 percent of the trust’s 
gross income. This is computed by netting gains from sales or other 
dispositions of stock or securities held for less than 6 months against 
losses from such sales or other dispositions. This provision is similar, 
although not identical, to a provision in present law applying to regu- 
lated investment companies. The 30 percent in the case of the trust 
applies to sales of securities held for less than 6 months, while that 
for regulated investment companies applies to sales of securities held 
for less than 3 months. In addition, the percentage in the case of 
the trusts is applied only with respect to the extent that the short- 
term gains exceed the short-term losses, while the 80 percent test in 
the case of the regulated investment companies applies without the 
reduction for losses. 

The fourth test applies a “less than 30 percent” limitation on the 
amount of gross income which may be derived from gains on the vol- 
untary s ale or other voluntary disposition of real property (including 
interests in real property and interests in mortgages on real property) 
held for less than 5 years. In this case also the 30 percent test is ap- 
plied only to the gains in excess of losses. This, in conjunction with 
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the requirement that the trust must not hold any property primarily 
for sale to customers in the ordinary course of its trade or business, 
will give assurance of qualifying little if any income from trading in 
real estate except sales of investment property. 

In the definition of rents from real property, your committee has 
made sure that transactions which might be considered active business 
operations are not given the conduit type of tax treatment accorded 
under this section. ( onsequently, ° ‘rents from real property” is de- 
fined as excluding amounts derived from real property if these amounts 
depend in whole or in part on the income or profits derived by any per- 
son from the property. This is provided to give assurance that no 
profit-sharing arrangement, provided for in the rental contract, will 
in effect make the trust an active participant in the operation of the 
property. Income from the ope ‘ration of a store or a business prop 
erty would, of course, be income de F ived from this property. 

An exce ption to - general rule is provided for amounts based on 
a fixed eeteaery ; percentage ol receipts and sales since the Se 


are Customary types of ental contracts and are not vener. lly consid- 


ered related to the profit or loss of the lessee Gen A ally speaki Ing, 
therefore. rents received from renli estate would Hot disqualified 
solely by reason of the fact that the rent is based ona Vi me 
of total receipts or sales of the lessee (whether or not adjusted fol 
such items as return = vandise, or Federal, State, or local sales 
taxes). It is not inten at i to disqualify situations where the lease 


provides for diffe Hag percentages of rec ‘pts or sales from different 
departments or from separate floors of a retail store, for example, SO 
long as each percentage is fixed at the time of entering into the lease. 
However, the fact that a lease is —— a a percentage of total 
receipts would not necessarily qualify the rent as “rent from real 
property.” Thus, for example, rent would not qualify if the lease 


provides for a rental measured by Varying percentages ot receipts 
and the arrangement does not conform with normal business practices 
where rental percentages are based on receipts, but is in reality used 
as a means of basing the rent on income or profits. 

Still another restrictio1 provid | in the ease of “rent from real 
property” excludes from the definition of that term amounts received 
from any person if the trust has an interest (directly or 1 n lirectly) of 
LO pel ! oO] oO] in t] busines issets. or profits of that person. 
In the case of a corporate payor, the cle 1} it on ex ‘ludes amounts as 
rent from reali propert) if the trust owns (directly or incdire ctly ) 10) 
percent or more of the total combined voting power of all classes of 
stock e titled to vote or 10 pel ‘ent of ne total nun be) ot shares of 


all classes of stock of the corporat! : 
It is pro\ ided that for the purpose of the above-mentioned restri 
tions. the ru les prescribed by section 3518 (a) (for ce termini cr the 


ownership of stock) shall apply in determining the ownership of 


stock, busi ess, assets, or net profits of any person. For purposes 
of applying the section 318 (a) rule, paragraph (2) (C) of such 
section shall be applied without regard to the 50 percent limitation 
contained therein. This prevents the avoidance of the restrictions 
described above with respect to rents from real estate through the 
device of setting up a related organization. It also forecloses the 
opportunity of any substantial relationship between the trust and 
the business of any tenant. 
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Finally, rents from real property also does not include any amount 
received or accrued with respect to any real property if the trust or 
association furnishes or renders services to the tenants thereof or 
manages or operates such property other than through an independent 
contractor from whom the trust or association itself does not derive 
or receive any income. Thus, if the trust or association does furnish 
any services to the tenants of the property, all of the amounts re- 
ceived as rent from such _property must be excluded from the term 
“rents from real property.’ 

The amendment provides (in proposed sec. 857) the conduit type 
of tax treatment in the case of a real estate investment trust which 
distributes at least 90 percent of the amount by which its real estate 
investment trust taxable income for the taxable year exceeds the sum 
of its net long-term and net short-term capital gains for such year. 
Any amount in excess of the 90 percent which the trust ret: Lins, how- 
ever, is subject to the regular corporate income tax. 

The beneficiaries of the trust in general will continue to be taxed 
in the same manner as ordinary dividend recipients. ‘The excess of the 
net long-term capital gain over the net short-term capital loss of the 
trust, however, to the extent it is distributed is free of tax at the trust 
level and at the shareholder level is taxed as long-term capital gain 
rather than as an ordinary dividend. This treatment corresponds to 
the treatment accorded to the distributed ¢ apit al gains of regul: ated 
investment companies. The net long-term capit: al gains retained by 
the trust are, however, taxable to such trusts as provided in section 
857 (b) (8) (A). In addition, the amendment provides a limitation 
on the loss on the sale or exchange of stock (or shares of beneficial 
ownership) of a real estate investment trust held for less than 3 
days where the shareholder (etc.) receives a capital gain dividend 
from such trust. This limitation is similar to the limitation found 
in section 852 (b) (5) (A), as added by section 48 (a) of this 
bill 

Where more than 25 percent of the gross income of the real estate 
investment trust is from rents, interest, or other nondividend in- 
come, the trust beneficiary is to treat as a dividend only that por- 
tion of the dividend payment he receives which corresponds to the 
percentage of the trust’s gross income which was attributable to divi- 
dends. Any amount not treated as a dividend to the beneficiary 
would not be eligible for the dividends received credit, exclusion or 
deduction, but would be taxed as ordinary income to the recipient. 
If the interest and other nondividend income is 25 percent or less 
of the trust’s total gross income, the entire distribution to the bene- 
ficiary (exclusive of capital gains dividends) is treated as if it were 
the receipt of an ordinary dividend and eligible for dividends re- 
ceived credit, exclusion, or deduction. 

The treatment outlined above for real estate investment trusts is 
substantially that now provided in the case of regulated investment 
companies, although it should be noted that the differences include 
some variations in the treatment of undistributed capital gains and 
the foreign tax credit. 

P roposed section 859, relating to dividends paid after the close 
of the taxable year, is subst: antially the same as section 855 of the 
1954 Code except that no provision is made for the foreign tax elec- 





196 TECHNICAL AMENDMENTS ACT OF 1958 


tion because such election is not available to a real estate investment 
trust. 

The amendments made by section 44 are applicable only to taxable 
years of real estate investment trusts beginning after December 31, 
1957. 

SECTION 45. TAX ON NONRESIDENT ALIENS 


This section of the bill, which is identical with section 35 of the 
House bill, amends section 871 (a) and section 1441 of the 1954 Code 
so as to make amounts described in section 403 (a) (2) of the 1954 
Code which are considered to be gains from the sale or exchange of 
capital assets subject to tax and withholding under those sections. 

Section 871 of the 1954 Code corresponds to section 211 of the 1939 
Code but contains several new provisions, including one pursuant to 
which a nonresident alien individual not engaged in trade or business 
within the United States (even though not present in the United 
States during the taxable year) is subject to a tax of 30 percent upon 
amounts received from sources within the United States which are 
described in section 402 (a) (2) of the 1954 Code and are considered 
to be gains from the sale or exchange of capital assets. Section 402 
(a) (2) relates to gain recognized on certain distributions by a qualified 
employees’ trust where the total distributions, with respect to any 
employee, are payable to the distributee within 1 taxable year. The 
amounts so considered to be capital gains were also made subject to 
withholding of tax at source under the provisions of section 1441 (b) 
and (c) (5) of the 1954 Code. 

While the above-cited lump-sum distributions under a so-called 
trusteed emplovee pension plan were made subject to tax under 
section 871 (a) when received by a nonresident alien individual not 
engaged in trade or business within the United States, the lump-sum 
payments made to such an individual pursuant to a so-called insured 
employee pension plan were not made subject to tax under section 
871 (a), nor were they made subject to withholding of tax at source 
under section 1441 (b) and (ce) (5). 

Subsection (a) of section 45 of the bill amends section 871 (a) (1) 
of the 1954 Code by adding to the items which are subject to the 
30 percent tax amounts described in section 403 (a) (2) which are 
considered to be gains from the sale or exchange of capital assets. 
This amendment is to apply to taxable years ending after the date of 
the enactment of the bill. 

Subsection (b) of section 45 of the bill amends section 1441 (b) 
and (c) (5) of the 1954 Code in order to make amounts described in 
section 403 (a) (2) which are considered to be gains from the sale or 
exchange of capital assets subject to withholding in the same manner 
as the amounts described in section 402 (a) (2) are subject to with- 
holding under section 1441. These amendments to section 1441 are 
to take effect on the day following the date of the enactment of the bill. 


SECTION 46. CREDITS FOR DIVIDENDS RECEIVED AND FOR PARTIALLY 
TAX-EXEMPT INTEREST IN CASE OF NONRESIDENT ALIENS 


This section of the bill is the same as section 36 of the House bill, 
except that the effective date has been changed so that the amend- 
ments made by this section shall apply only with respect to taxable 
years beginning after December 31, 1957. 
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Minimum tax 


Section 871 (a) of the 1954 Code imposes a tax of 30 percent of the 
gross amount of certain items of income received by nonresident alien 
individuals not engaged in trade or business within the United States. 
This tax is imposed in lieu of the regular individual income tax im- 
posed by section 1. If the aggregate amount of those items exceeds 
$15,400, then, in accordance with section 871 (b), the alien is subject 
to the regular income tax imposed by section 1, but in no case may 
the tax so imposed be less than the 30-percent tax which would other- 
wise be imposed under section 871 (a). Thus, when section 871 (b) 
(3) applies for the taxable vear, the tax is 30 percent of the gross 
amount of those items received during that year, even though that 
amount exceeds $15,400. In such instance, the alien is subject to 
tax in the same manner as in the case of the alien whose tax is imposed 
under section 871 (a). 

However, a nonresident alien individual whose tax is determined 
in accordance with section 871 (b) (3) is now entitled to both the 
dividends-received credit and exclusion, since, under the provisions 
of sections 34 (e) and 116 (d) of tne 1954 Code, the credit and ex- 
clusion are disallowed only in the case of ‘‘a nonresident alien individual 
with respect to whom a tax is imposed for the taxable year under 
section 871 (a).” 

Subsection (a) of section 46 of the bill strikes out the present sec- 
tion 871 (b) (3) of the 1954 Code and substitutes therefor a provision 
pursuant to which, in a case where the aggregate amount received 
exceeds $15,400, the tax payable will be the 30-percent tax imposed 
by section 871 (a) if the tax otherwise imposed by section 1 or sec- 
tion 1201 (b), minus the sum of the credits against tax allowable under 
sections 34 and 35, is less than an amount equal to such 30-percent tax. 

Amendments to sections 34 (e) and 116 (d) of the 1954 Code are 
unnecessary, since they now deny the dividends-received credit 
and exclusion when the tax for the taxable year is imposed under 
section 871 (a). Thus, in determining the tax payable under section 
1 or section 1201 (b) pursuant to the provisions of section 871 (b), 
both the credit and exclusion will be allowed, but, if the tax liability 
determined in such manner (and also by taking into account the 
credit allowed under sec. 35 for partially tax-exempt interest) is less 
than 30 percent of the sum of the aggregate amounts received from 
the sources specified in section 871 (a) (1) and the amount of capital 
gains determined under section 871 (a) (2), such 30 percent being 
determined without regard to the dividends-received exclusion, then 
the tax will not be imposed by section 1 or section 1201 (b) but will 
be imposed by section 871 (a) even though the aggregate amount 
received exceeds $15,400. Because of the application of sections 
34 (e) and 116 (d), the dividends-received credit and exclusion will 
not be allowed against, or in computing, the tax so imposed by 
section 871 (a) 

The proposed addition to section 871 (b) provides that, for purposes 
of that subsection, the expression “aggregate amount received from 
the sources specified in subsection (a) (1)” is to be applied without 
any exclusion under section 116 in respect of dividends received. Thus, 
the exclusion will not be taken into account in determining whether the 
aggregate amount received exceeds $15,400 for purposes of determining 
whether section 871 (b) applies, nor will the exclusion apply when 
determining the 30-percent limitation under that subsection. 
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Credit for partially tax-exempt interest 

Section 35 of the 1954 Code allows a credit against the income tax 
of any individual in respect of partially tax-exempt interest. Subject 
to specified limitations, the credit is equal to 3 percent of the amount 
of the interest included in gross income. A nonresident alien individual 
not engaged in trade or business within the United States is now 
entitled to the credit allowed by this section even though his tax for 
the taxable year is the 30-percent tax which is imposed either because 
of the application of section 871 (a), when the total income is not 
more than $15,400, or because of the application of section 871 (b) (3), 
when the total income exceeds $15,400. 

Under the bill, the credit for partia lly t tax-exempt interest is to be 
treated in the same manner as the dividends-received credit will be 
treated. To accomplish this ¢ reg AB in additi ion to the chan ves 
made in section 871 (b) of the 1954 Code, it is also necessary to amend 
section 35 by adding thereto a new subsectior L (c) which provides that 
the credit for partially tax-exempt interest shall not be allowed to a 


nonresident alien individual with respect to whom a tax is imposed 
for the taxable year under section 871 (a). Thus, the credit under 
section 35 will never be allowed when the tax is imposed under section 
871 (a), even in a case where the aggregate amount received exceeds 
$15,400. The credit under section 35 (as well es the credit under 
sec. 34) will always be allowed when the tax is imposed under section 
1 or 1201 (b) pursuant to the application of section 871 (b); if the tax 
lability so obtained, however, is less than the 530-pe reent limitation 


of section 871 (b), then the provisions of section 871 (b) do not apply 
and thi x is imposed for the taxable vear under section S871 (a) 


regardless of the amount of income involved. 


Efe tra L¢ 
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The amendments made by this section apply only ith respect to 

1 


taxabl Vears beginning aiter Di cember ol, 195% 
SECTION 47. BASIS OF PROPERTY ACQUIRED BY GIFI 


This section for which there is no corresponding provision in the 
House bill amends section 1015 of the 1954 Code by adding a new 
subsection (d) thereto. Under the present operation of section 1015 
the basis of property acquired by gift after December 31, 1920, is the 
same as it would be in the hands of the donor or the last preceding 
owner by whom it was not acquired by gift. Tlowever, if such basis 
(adjusted for the period before the date of the gift as provided in 
sec. 1016 for depre ‘lation, depletion, capital expenditures, etc.) is 
greater than the fair market v: hee of the property at the time of 
the gift, then for > purposes of determining loss the basis i is such fair 
market value. 

Section 1015 (d) (1) (A),as added by your committee, will increase 
the basis of property acquired by gift on or after the date of enactment 
of the bill by the amount of the gift tax paid under chapter 12 of the 
1954 Code in connection with the making of the gift. However, any 
increase in basis resulting from the application of section 1015 (d) (1) 
(A) cannot increase the basis of the property above the fair eas 
value of the property at the time the gift is made. Therefore, if the 
adjusted basis of such property in the hands of the donor as of the time 
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of the gift is an amount in excess of the fair market value of the prop- 
erty at that time, the provisions of section 1015 (d) (1) (A) will have 
no effect on the basis of the property in the hands of the donee. 

Section 1015 (d) (1) (B), as added by your committee, will increase 
the basis of property acquired by gift before the date of enactment of 
the bill by the amount of the gift tax paid under chi apter 12 of the 1954 
Code or the corresponding provisions of prior law in connection with 
the making of the gift, provided the property has not been sold, ex- 
changed, or otherwise disposed of before that date. However, any 
increase in basis resulting from the application of section 1015 (d) (1) 
(13) cannot exceed an amount equal to the amount by which the fair 
market value of the property at the time of the gift exceeded the basis 
of the — in the hands of the donor at the time of the oift. 

No increase in basis is allowed under section 1015 (d) unless the 
wift tax somauibe is paid. However, —s such gift tax is paid, any 
increase in basis under section 1015 (d) (1) (A) resulting therefrom 
relates back to and is effective as of the date of the gift, and any incréase 
in basis under section 1015 (d) (1) (B) resulting therefrom is effective 
as of the date of enactment of the bill 

In order to determine the amount of the increase in basis under 
section 1015 (d), it is necessary to ascertain the amount of gift tax 
paid with respect to the gift. For this purpose the amount of gift tax 
paid with respect to the gift is determined in the same manner in 
which the amount of gift tax paid in respect of such a gift would 
letermined for purposes of the credit against the estate tax which 
is authorized by section 2012 of the 1954 Code or the corresponding 
provisions of prior law for gift tax paid in respect of property 
neluded in the gross estate. Under such method where more than 
one gift of a present interest in property is made to the same donee 
during a calendar year, the annual exclusion applies to the first of 
such irate rs made in point of time. Similarly, where the donor and 
his spouse elect under section 2513 of the 1954 Code or the corres- 
ponding provisions of prior law to have the gifts made by the donor 
considered as made one-half by each, for purposes of the increase in 
basis authorized by section 1015 (d). the amount of gift tax paid 
with respect to the gift is the sum of the amounts of tax (computed 
separately) paid with respect to each half of the gift by the donor 
and his spouse. 

It is immaterial whether the gift tax is paid by the donor or by 
the donee. Furthermore, regardless of who pays the tax, any increase 
in basis under section 1015 (d) will, for purposes of section 1016 (b) 
(pertaining to adjustments to a substituted basis), be treated as an 
adjustment under section 1016 (a) to the property in the hands of 
the donee. 

The application of section 1015 (d) may be illustrated by the fol- 
lowing examples: 

example (1).—A purchased property for $100,000. On January 1, 
1959, at which time it has an adjusted basis of $60,000 in his hands, 
A. gives the property to Bb. The fair market value of the property 
at the time of the gift to B is $78,000. A pays gift tax in the amount 
of $15,000 on the gift. The basis for the property in the hands of 
BB. immediately after the eift, both for gain or loss on the sale of the 
property is $75,000 ($60,000, A’s adjusted basis, plus $15,000 gift tax 


De ¢ 
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paid on the gift). It should be noted that for purposes of section 
1016 the increase of $15,000 is treated as an adjustment to the basis 
in the hands of B as if B had made capital additions to the property 
of $15,000. 

Example (2).—The facts are the same as in example (1), with the 
following additional facts. On January 1, 1960, when the property 
has a fair market value of $80,000, and an adjusted basis in the hands 
of B of $72,500 (B being allowed depreciation of $2,500 for 1959), 
B gives the property to C. Gift tax of $9,000 is paid on the transfer. 
If an increase in the basis were gai for the full amount of the 
gift tax, the basis of the property in C’s hands would be $81,500 
($72,500, B’s adjusted basis, plus 9,000 gift tax). However, since 
such amount exceeds $80,000, the fair market value of the property 
at the time of the gift, the adjusted basis of the property in C’s hands 
(both for gain or loss on the sale of the property) immediately fol- 
lowing the making of the gift, is limited to $80,000. 

Example (3).—Property was given by D to E on June 1, 1935, at 
which time it had a fair market value of $20,000 and a basis in the 
hands of D of $5,000. D paid gift tax of $4,000 on the transfer. On 
December 25, 1950, E gave the property to F who still held it on the 
date of enactment of the bill. The value of the property on the date 
of the gift to F was $30,000 and E paid gift tax of $7,500 on the trans- 
fer. Since the property was not sold, exchanged, or otherwise disposed 
of by F before such date of enactment and the gift tax paid on the 
transfer to F did not exceed $25,000 ($30,000, fair market value of 
property at time of gift to F, less $5,000, basis of property in E’s hands 
at that time), the b»sis of the property in his hands is increased on the 
date of enactment by $7,500, the amount of gift tax paid by E on the 
transfer. No increase in basis is allowed for the $4,000 gift tax paid 
by D on the transfer to E since FE had sold, exchanged, or otherwise 
disposed of the property before the date of enactment of the bill. 


SECTION 48. PROPERTY ACQUIRED IN TAX-FREE EXCHANGE 


Basis 

Section 48 (a) of the bill, which is identical with section 38 (a) of the 
House bill, amends section 1031 (d) of the 1954 Code (relating to basis 
of property acquired in certain nontaxable exchanges) in order to pro- 
vide the proper basis adiustment where loss is recognized in trans- 
actions which are partially within and partially without the non- 
recognition provisions of sections 1031 (a) (exchanges solely in kind), 
1035 (a) (certain exchanges of insurance policies), or 1036 (a) (stock 
for stock of same corporation 

Section 1031 (d) corresponds in part to section 113 (a) (6) of the 
1939 Code. Section 113 (a) (6) conte a the general rule that the 
basis of property acquired in certain nontaxable exchanges shall be the 
same as that of the property exc anged: decreased in the amount of 
any money rect ives | and ine rease din the amount of gain or decreased 
in the amount of loss reco: THIZ zed u pon the « xchange. Section 1031 (d) 
does not provide for adjustm ‘nt in the amount of recognized loss. 
However, a loss may be recognized if non we alified property is trans- 
ferred tog einer ith qualified property, and this loss must be reflected 


in deter nin ing t| iC DUsis f I} property iciehwad’. 
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This may be illustrated by the following example: A taxpayer ex- 
changes an apartment building with an adjusted basis of $100,000, and 

fair market value of $150,000, plus shares of stock with a basis of 
$60,000 and a fair market value of $50,000, for an apartment building 
with a fair market value of $200,000. Since the exchange of the stock 
in part consideration for the apartment building is not within the 
provisions of section 1031, the taxpayer has a recognized loss of 
$10,000. 

Under the present language of section 1031 (d), if the transaction 
described above is not separated, for purposes of computing basis, 
into the nontaxable portion (as to which basis is determined under 
sec. 1031 (d)) and the taxable portion (as to which basis is determined 
under sec. 1012), it could be argued that the basis of the property 
received in the above example would be $160,000, the basis of the 
property transferred. The correct basis of the property received is 
$150,000, the basis of the property transferred decreased by the 
$10,000 loss recognized. This amendment adds the phrase “or de- 
creased in the amount of loss’’ to section 1031 (d), thereby making it 
unnecessary to compute the basis of the property received by refe r= 
ence to two different basis provisions. 


Cle ru al amen lme nt 

Section 48 (b) of the bill, which is identical with section 38 (b) of 
the House bill, makes a clerical amendment to change the word 
“paragraph” to “subsection” in section 1031 (d) of the code. 


Efi ctive date 


Under section 1 (c) of the bill, the amendments apply to taxable 
years beginning after December 31, 1953, and ending after August 16, 
1954. 


SECTION 49. INVOLUNTARY CONVERSIONS 


Section 49 of the bill, which is identical with section 39 of the House 
bill, amends section 1033 (a) (2) of the 1954 Code (relating to involun- 
tary conversions) to provide expressly that the term “control’’ for 
purposes of section 1033 (a) (2) and (3) means the ownership of stock 
possessing at least 80 percent of the total combined voting power of 
all classes of stock entitled to vote and at least 80 percent of the total 
number of shares of all other classes of stock of the corporation. 

Under the 1939 Code, “control’’ for purposes of section 112 (f), 
the counterpart of section 1033 of the 1954 Code, was specifically 
defined in terms of the 80 percent test. This was accomplished in 
section 112 (h), which defined control for purposes of section 112. 
However, these provisions have been rearranged in the 1954 Code 
so that the counterpart of 112 (h) is section 368 (c) of the 1954 Code, 
which by its terms does not apply to section 1033. Inadvertently, 
no definition of “control” was prescribed in section 1033. 

This amendment mie akes clear that the 80 perce nt test is still appli- 
cable for purpe ses of the involunts Ly our ee 3100 Reorieee, a 

Under section 1 (c) of the bill the amendment is applicable to tax- 
able veal beginning after December 31, 1953, and ending after 


August 16, 1954. 
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SECTION 50. CONDEMNATION OF REAL PROPERTY HELD FOR PRODUCTIV! 
USE IN TRADE OR BUSINESS OR FOR INVESTMENT 









































This section, for which there is no corresponding provision in the 
House bill, amends sections 1033 and 1034 of the 1954 Code. 
Under present section 10333, in order to avoid recognition of gain 
on an involuntary conversion of property, the property must be con 
verted into property that is similar or related in service or use to the 
converted property or, within a prescribed period of time, replaced 
either with such similar property or with stock resulting in the aequi 
sition of control of a corporation owning such similar property. 

Subsection (a) of this section of the bill amends section 1033 to 

a. Q special rule, which applies in addition to existing rules, 
in cases where real property (not including stock in trade or other 
seal rty held primarily for sale) held for cusdeasive use in trade or 
business or for investment is compulsorily or a arily converted 
as a result of its seizure, requisition, or condemnation, or threat or 
linmin ence theres f. Ins ch cases the nor Saale ot vain provided 
for in section 1033 will apply if the property is converted into or, 
within the pre eribed period of time, re placed by, property of a lik 
kind to be held either for productive use in trade or business or fon 
investment. For this purpose the term “like kind” shall have the same 
meaning as it has in section 1031 of the 1954 Code. 

This pecial rule does not apply to the purcha e of stock in the 
vcquisition of control of a corporation described in section 1033 (a) 
(3) (A). Therefore, the rule of existing law (which requires that 

the savcoaathed must own property similar or related in service o1 
use } will apply in all cases where a taxpayer wishes to satisfy the 
replacement requiren nts ot section 1053 through the purchase ot 


stock. 


The amendment to section 1033 applies only if the lisposition of the 
converted property occurs after December 31, 1957. 

Subsection (b) of this section of the bill amends section 1034 (1) 
the 1954 Code to prov ide that for purposes of section 1034, the seizure, 
requisition, or condemnation of property, or sale or exchange of prop 
erty under threat or imminence thereof, if occurring after December 
31, 1957 7. shall, at the election of the taxpayer, he treated as the sale 
of such property. The election shall be made at such time and in such 
Manner as the Secretar yor his delegate shall prescribe by regulations, 


SECTION 51. PROPERTY ACQUIRED BEFORE MARCH 1, 1913 


Section 51, which is identical with section 40 of the House bill, 
iumends section 1053 of the 1954 Code (relating to the basis of property 
acquired before March 1, 1913). Seetion 1053 (which corresponds to 
sec. 113 (a) (14) of the 1939 Code) erroneously refers to basis deter 
mined under part [V of subchapter O of chapter 1 of the 1954 Code 
instead of referring to subtitle A of the 1954 Code This amendment 


sup lies the correct reference. 
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SECTION 52. POSTPONEMENT OF GAIN FROM SALE OR EXCHANGE TO 
EFFECTUATE FEDERAL COMMUNICATIONS COMMISSION POLICIES 


Requirement of change of policy 

Section 52 (a) of the bill, which is identical with section 41 (a) 
of the House bill, amends section 1071 (a) of the 1954 Code (relating 
to nonrecognition of gain or loss from sale or exchange to effectuate 
policies of the Federal Communications Commission), Under the 
amendment, section 1071 (a) will apply only if the sale or exchange is 
certified by the Commission to be necessary or appropriate to effec- 
tuate a change in a policy of, or the adoption of a new policy by, the 
Commission. 
Effective date 

The amendment made by section 52 (a) of the bill applies with 
respect to any sale or exchange after December ol, 1957. 


SECTION 538. CASUALTY LOSSES SUSTAINED UPON CERTAIN UNINSURED 
PROPERTY 


‘This is a new section for which there was no col respon ling section 
i the House bill. 
This section amends section 1231 (a) of the 1954 Code by making 


It Inapp ylicable to any loss 1n respect of which the taxpayel is not com- 
pe ‘ued by insurance in any amount if the loss arose from fire, storm, 
shipwreck, or other casu: alty, r from theft, and the loss occurred with 


respect to property used in ae trade or business or a capite al asset held 
" more than 6 months and held for the production of income. 

Under section 1231, uninsured casualty losses on depreciable prop- 
erty or real estate used in the trade or ‘business or on capital ussets 
must be aggregated with various other types of section 1251 gains and 
losses. If, in a particular taxable year, the recognized gains on sales 
or exchanges of section 1231 property plus the recognized gains from 
involuntary conversions of such property and capital assets held for 
more than 6 months exceed the recognized losses from such sales, ex- 
changes, and conversions, the net gain is in effect treated as a longterm 

capital gain subject to reduced rates of taxation. If the losses exceed 
the gains, the net loss is in effect treated as an ordinary loss deductible 
from income from other sources. eeeeeiean whether an uninsured 
‘asualty loss will be deducted in whole or in part against ordinary 
income or against gains subject to capital gain rates will depend on 
the overall gain or loss position of the taxpayer under section 1231 
for the taxable year. 

Your committee has provided this section to separate certain unin- 
sured casualty losses from the computation of section 1251 gain or loss, 
but only with respect to property used in the trade or business and 
capital assets held for the production of income which have been held 
more than 6 months. The amendment apphes with respect to, for 
example, loss incurred as the result of the destruction of a t axpaye rs 
oil tanks which he used for oil storage in his trade or business, but on 


S508—O8& 14 





204 TECHNICAL AMENDMENTS ACT OF 1958 


which he was unable to obtain insurance. On the other hand, the 
amendment does not apply to loss arising from the destruction or theft 
of the taxpayer’s uninsured personal automobile. The amendment is 
intended to benefit business taxpayers who, because of the special haz- 
ards of their business or for other reasons, carry their own insurance. 
As compared with business taxpayers who carry insurance with out- 
side insurance companies and can deduct the net premium costs of such 
insurance as ordinary business expense, the self-insured taxpayer can- 
not deduct amounts set aside in reserves to cover the contingency of a 
casualty loss. In the eventuality of such loss, it may be recognized as 
a capital rather than an ordinary loss deduction, depending on the 
overall gain or loss position of the t: ixpayer in the particular taxable 
year. Under this amendment, net gains with 1 —- to section 1231 
property continue to be treated as capital gains, but the casualty losses 
to which the amendment applies are fully deductible against ordinary 
income under section 165 of the 1954 Code. 

The amendment made by this section is to apply with respect to tax- 
able years begining after December 31, 1957 


SECTION 54. BONDS ISSUED AT DISCOUNT 


This section, which corresponds to section 42 of the House bill, 
amends section 1232 (a) of the 1954 Code, relating to bonds and other 
evidences of indebtedness. 

Under section 1232 (a) (2) (A), in the case of the sale or exchange 
of bonds or other evidences of indebtedness which are issued with an 
“original issue discount,” any gain realized, to the extent it does not 
exceed an amount which bears the same ratio to the “original issue 
discount” as the number of complete months that the bond or other evi- 
dence of indebtedness was held by the taxpayer bears to the number of 
complete months from the date of original issue to the date of maturity, 
is to be considered as gain from the sale or exchange of property which 
is not a capital asset. 

Under the amendment made by section 42 (a) of the House bill, any 
gain realized, to the extent it does not exceed an amount equal to the 
“original issue discount,” is to be considered as gain from the sale or 
exchange of property which is not a capital asset. The amendment 
was to be effective for taxable years ending after November 7, 1956, but 
only with respect to dispositions of bonds after that date. 

Your committee has adopted a provision applying the House rule 
only where the taxpayer is unable to make a reasonable showing that 
there was no collusion involved in connection with the origin: al issu- 
ance of the particular bond. To do this, your committee has provided 
that, to the extent of the “original issue discount,” ordinary income 
will be realized from the disposition of a bond or similar property at 
a gain _— ss there was, at the time of original issue, no intention to 
eall the particular bond at an early call date. Where there was no 
suc hi intention, the rule which is in he present provisions of section 
1232 (a) isto be applied. 

The taxpayer acting in good faith should have little diffieulty in 
showing facts which adequa tely negative » possibility of collusion, 
although your committee real aul this may often necessitate 
demonstrating » lack of esiieainn by indirect evidence. For ex- 
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ample, the fact that the issue price and term of the bond appear to be 
reasonable, taking into account the interest rate, if any, on the bond, 
for a corporation in the financial condition of the issuer at the 
time of issue should be given considerable weight in negativing the 
likelihood of a collusive arrangement. Furthermore, the fact that 
the taxpayer and the corporation are not related within the mean- 
ing of section 267 (b) and have not engaged in transactions with 
each other (other than concerning the bond) is entitled to very 
great weight in the taxpayer’s favor for the purpose of showing 
that there was no intention, at the time of issue, to have the particular 
bond called early. Other circumstances which strongly tend to nega- 
tive a collusive intention to call the particular bond early are (1) the 
lack of relationship and transactions between the taxpayer and the 
officers and directors of the issuing corporation, and (2) the fact that 
the officers and directors of such corporation at the time of issue of the 
bond are different than those in control at the time the bond is called or 
the taxpayer disposes of it. 

On the other hand, your committee realizes that a showing of a lack 
of intent, at the time of issue, to call a particular bond early mav also 
be shown directly in some cases. In addition, your committee believes 
that whether or not the bond is issued with provisions for calling it 
early on its face is of no particular significance in itself in making a 
satisfactory showing with respect to the absence of an intention to 

call it early. 

Your committee has also changed the effective date of this section 
of the bill by making it effective with respect to taxable years ending 
after December 31, 1957, but only as to dispositions made after that 
date. 

SECTION 55. BONDS WITH COUPONS DETACHED 


This section, except for changes in the dates of purchase which 
determine whether section 1232 (ce) (1) or section 1232 (ec) (2) applies 
to gain on the sale of certain bonds, is identical with section 43 of the 
House bill. 

Section 55 of the bill amends section 1232 (c) of the 1954 Code 
(relating to bonds with excess number of coupons detached). At 
present, section 1232 (c) does not apply unless coupons maturing 
more than 12 months after the date of purchase are detached. The 
amendment provides that bonds purchased after December 31, 1957, 
with any unmatured coupons detached, if subsequently sold at a gain, 
shall be considered to give rise to ordinary income to the extent that 
the gain realized does not exceed the excess of the fair market value 
(determined as of the time of purchase) of the bonds with all coupons 
attached over the purchase price of the bonds. As under existing 
section 1232 (c), the date of issue of the bonds is immaterial for this 
purpose. 

In addition to the change in section 1232 (c) explained above, two 
clarifying changes have been made. ‘The first of these is the insertion 
of a parenthetical expression which makes it clear that the provision 
also applies to gain realized by a person whose basis is determined by 
reference to the basis of the bond in the hands of a purchaser who 
acouired it with unmatured coupons detached. 

The other clarifying change is the replacement of the word “retire- 
ment” in the latter part of the subsection with the words “sale or 
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exchange.”’ The effect of this change is to clarify the applicability 
of section 1232 (c), as it was not intended to be limited to gain upon 
the retirement of an obligation. Since section 1232 (a) (1) provides 
in effect that retirement shall be deemed an exchange, the words 
substituted for the word “retirement”? make subsection (¢) applicable 
whether gain arises from the sale, exchange, or retirement of an 
obligation. 

A change has been made in the heading for the subsection consistent 
with the amendments proposed. 

Under section 1 (c) of the bill, the amendment made by section 55 
of the bill is to apply to taxable vears beginning after December oL 
1953, and ending after August 16, 1954. 

















SECTION 56. SHORT SALES 








This section, which corresponds to section 44 of the House bill, 


amends section 1233 of the 1954 Code, relating to gains and losses 


from short sales. 
Under present law, as the result of section 1233 (a) of the code, thi 
special holding period proy ISIONS of section 1233 Ly are not applic: ble 


to a short sale which is closed with property which is not a capital 


asset. In the case of a dealer in stock who closes a short sale with 
stock held for sale to customers, the holding period of substantially 
identical stock which he holds as an investinent (rather than for sale 
to customers) is not affected, unlike the holding period of simila: 
stock held by an ordinary investor. 

Subsection (a) of the House bill added a fourth paragraph bo sec- 
tion 1233 (e) to provide that in the case of a dealer in securities wiio 
sells a security short and closes such sale more than 20 days later 


| } 


the holdi y period of substantially identical property which he has 
held in his investment portfolio for less than 6 months shall be con- 


°. . ! 4 { ° 1 | 
sidered to begin on the date of the closing’ or the date On whieh he 


dispos s of the substantially identical property, whichever oecurs 
first In addition, the paragraph provided that the last sentence ol 


section 1233 (b), providing that an option to sell at a fixed price is 
a short sale and that the exercise or failure to exercise such an option 
is a closing of a s! 
not a dealer had made a short sale. Your committee has rewritten 


this subsection to restrict its application to stock, but including not 


only shares or certificates o! stock, but also bonds convertible into 


stock and any evidences of interests in, or rights to subscribe to or 


purchase, stock or convertible bonds. 
Subsections (b) and (ce), except for the change in the effective date, 
are identical with the corresponding provisions of the House bill. 
Subsection (b) of section 56 of this bill adds a new subsection (g 


to section 1233 of the code to exclude hedging transactions in com- 


modity futures from the operation of section 1233 entirely. Section 
1233 (a) now excludes such hedging transactions from the rule of that 
subsection, which provides for capital gain or loss treatment if the 
property used to close a short sale is a capital asset in the hands of the 
taxpayer. 

Your committee has changed the effective date provision relating 


to section 1233 (e) (4) to short sales made after December 31, 1957, 
instead of October 24, i956, as provided Il) the House bill Che 





ort sale, was to apply in determining whether or 
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clarifying amendment of subsection (b), of course, has the same effec- 
tive date as the bill generally. 


SECTION 57. OPTIONS TO BUY OR SELL 


This section is identical with section 45 of the House bill. It 
arranges section 1234 of the 1954 Code (relating to options to buy or 
sell) into three subsections. The new subsection (a) provides the 
general rule that gain or loss attributable to the sale or exchange of 
a privilege or option to buy or sell property (or loss attributable to 
failure to exercise such a privilege or option) shall be treated as gain 
or loss from the sale or exchange of property which has the same 
character as the property to which the privilege or option relates has in 
the hands of the taxpayer, or would have in the hands of the taxpayer 
f acquired by him. 

The new section 1234 (b) provides that, for purposes of the new 
section 1234 (a), if loss is attributable to failure to exercise a privilege 
or opt ion, the privilege or option is to be deemed to have been sold or 

xchanged on the day it expired. This is merely a rearrangement of 
ition law. 

The new section 1234 (¢) provides for exceptions to the application 
of section 1234. 

fhe section is not to apply to a privilege or option which con- 
stitutes property described in paragraph (1) of section 1221 of the 
54 Code (relating to stock-in-irade, et 


(2) The section is not to apply, in the case of gain attributable to 


the sale or exchange of a privilege or option, to any income derived in 
connection with such sale or exchange which (without regard to sec. 
1234) is treated as other than gain from the sale or exchange of 

capital asset. Under this exception, for example, to the extent that 
vain on the sale or exchange of an option to purchase stock is in the 
nature of compensation to an employee, suc ‘h gain is not to be treated 
as capital gain merely because the stock, if acquired, would be a 


capital asset in his hands. Similarly, section 1234 does not apply to 
the extent that the option is treated as section 306 stock the disposition 
of which would result in ordinary income. <A third example of the 
application of oe new section 1234 (c) (2) Is pa by reason of this 
paragraph, section 1234 is not to apply to the extent that gain is a 
distribution of earnings and profits taxable as a dividend. 

(3) This section is not to apply to a loss attributable to failure to 
exercise an option « described 3 1 section 1233 (c) of the 1954 Code 
relating to certain daaaiia, fixed-price options t o sell). This 


exception to the application of section 1234 is contained in the existing 
provisions of section 1234. 

(4) This section is not to apply to gain attributable to the sale or 
exchange of a privilege or option acquired by the taxpayer before 
March 1, 1954, if such privilege or option is a capital asset in the 
hands of the taxpayer. It will be noted that this exception deals only 
with gain, and does not apply to losses. 

Under section 1 (c) of the bill, the amendment made by section 57 
of the bill is to apply to taxable years beginning after December 31, 
1953, and ending after August 16, 1954. 
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SECTION 58. SALE OR EXCHANGE OF PATENTS 


This section of the bill, which corresponds to section 46 of the House 
bill, amends section 1235 of the 1954 Code (relating to the sale or ex- 
change of patents). The House bill provided that, for purposes of 
section 1235, section 267 (c) should be treated as defining the family 
of an individual to include only his spouse, ancestors and lineal des- 
cendants and that the phrase “50 percent or more” in section 267 (b) 


should be changed wherever it appeared to ‘25 percent or more.” 
Your committee bill eliminates the latter provision of the House bill, 
but retains the former provision. 

Section 1235 (a) of the 1954 Code provides, in certain cases, that a 
transfer of rights to a patent is to be considered the sale or exchange 
of a capital asset held for more than 6 months. Section 1235 (d) pro- 


vides that section 1235 (a) is not to app:y to any sale or exchange be- 
tween an individual and any other related person (as defined in section 
267 (b) of the 1954 Code), except brothers and sisters, whether by the 
whole or half blood. Section 267 (b) of the 1954 Code refers to mem- 
bers of a family (as defined in section 267 (c) (4)), to certain corpora- 
tions more than 50 percent in value of the outstanding stock of which 
is owned (directly or indirectly) by or for the same person, and to 
certain other persons. Section 267 (c) (4) (relating to constructive 
ownership of stock) provides that the family of an individual shall 
include only his brothers and sisters (whether by the whole or half 
blood), spouse, ancestors, and lineal descendents. 

Under the amendment made by section 58 of the bill, sectior 
1235 (d) provides that section 1235 (a) shall not apply to any transfe1 
directly or indirectly, between persons specified within any one of the 
paragraphs of section 267 (b). However, in applying section 267 (b) 
and (c) for purposes of section 1235, paragraph (4) of section 267 (c) is 
to be treated as providing that the family of an individual is to include 
only his spouse, ancestors, and lineal descendants. 

Under section | (c) of the bill, the amendment made by section 58 
of the bill is to apply to taxable years beginning after December 31, 
1953, and ending after August 16, 1954. 


SECTION 59. REAL PROPERTY SUBDIVIDED FOR SALI 


This section is identical with section 47 of the House bill. 

Section 1237 (a) (1) of the 1954 Code (relating to real property 
subdivided for sale) was intended to deny the benefits of the section 
both in the case of real property which had previously been held by 
the taxpayer for sale to customers and in the case of real property 
sold or exchanged in the same taxable year in which the taxpayer holds 
other real property for sale to customers. ‘To make this clear, section 
59 of the bill amends section 1237 (a) (1) to replace the disjunctive 
word ‘‘or” by the conjunctive word “and’’. 


SECTION 60. GAIN FROM SALE OF CERTAIN PROPERTY BETWEEN SPOUSES 


ETC, 


This section, which is identical with section 48 of the House bill, 
provides that section 1239 of the code shall apply only with respect 
to gain arising from a sale or exchange made after May 3, 195!. 
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Section 1239 of the 1954 Code (relating to gain from sale of certain 
property between spouses or between an individual and a controlled 
corporation) continues without substantive change section 117 (0) 
of the 1939 Code. However, section 117 (0) was made applicable by 
section 328 (b) of the Revenue Act of 1951 only with respect to sales 
or exchanges made after May 3, 1951. The amendment made by 
section 60 of the bill makes it clear that section 1239 of the 1954 Code 
applies only to gain arising from a sale or exchange made after May 3, 
1951, 

SECTION 61. SMALL BUSINESS INVESTMENT COMPANIES 


This section of the bill, for which there is no corresponding provi- 
sion in the House bill, provides special rules with respect to losses on 
tle stock of small business investment companies operating under the 
Small Business Investment Act of 1958 and with respect to losses of, 
and dividends received by, such companies. 

Subsection (a) of section 61 amends part IV of subchapter P of 
chapter 1 of the 1954 Code, which part contains special rules for de- 
termining capital gains and losses, by adding at the end thereof new 
sections 1242 and 1248 

The new section 1242 provides that if a loss is on stock of a small 
business investment company operating under the Small Business 
Investment Act of 1958, and such loss would (but for the provisions 
of new sec. 1242) be a loss from the sale or exchange of a capital asset, 
then such loss shall be treated as a loss from the sale or exchange of 
property which is not a capital asset. Thus, the new section 1242 
provides ordinary loss treatment on the stock of small business invest- 
ment companies for losses which would otherwise be considered capi- 
tal losses. Any amount of such loss treated by reason of section 1242 
as a loss from the sale or exchange of property which is not a capital 
asset is treated, for purposes of section 172 of the code, which relates 
to the net operating loss deduction, as a loss ere to a trade or 
business of the taxpayer. Accordingly, section 172 (d) (4), relating 
to nonbusiness deductions of taxpayers other than ms ations and 
limiting the effect of such deductions in the computation of the net 
operating loss to be carried back or forward to other years, is rendered 
inapplicable to such losses. 

The new section 1243 provides that if a small business investment 
company incurs a loss on convertible debentures acquired pursuant to 
section 304 of the Small Business Investment Act of 1958, and such 
loss would (but for sec. 1248) be a loss from the sale or exchange of a 
capital asset, then such loss shall be treated as a loss from the sale or 
exchange of property which is not a capital asset. Convertible deben- 
tures, for purposes of section 1243, include stock received pursuant to 
a conversion privilege. 

Subsection (b) of section 61 amends section 248 of the code to pro- 
vide for a 100-percent dividend received deduction (in lieu of the 85- 
percent deduction allowed corporations generally) in the case of divi- 
dends received by a small-business investment company from a domes- 
tic corporation which is subject to taxation under chapter 1 of the 
code. 

The amendments made by this section apply with respect to tax- 
able years beginning after the date of enactment of this bill. 
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SECTION 62. AMOUNTS RECEIVED AS DAMAGES FOR INJURIES UNDER THE 
ANTITRUST LAWS 


This section, for which there is no corresponding provision in the 
House bill, renumbers section 1306 of the Internal Revenue Code of 
1954 as 1507 and adds a new section 1306. Such new section provides 
that if an amount representing damages is received or accrued by a 
taxpayer as a result of an award in, or settlement of, a civil action 
brought under the provisions of section 4 of the Clayton Act for in- 
juries sustained by the taxpayer under the antitrust laws, then the tax 
attributable to the inclusion of such amounts in gross income in the 
taxable year of receipt or accrual shall not exceed the aggregate of the 
increases in tax which would have resulted had such amount been 
received ratably over the period during which such injuries were sus- 
tained by the taxpayer. If the civil action resulting in the award of 
damages establishes the period during which the injuries were sus- 
tained by the taxpayer, the amount received or accrued by the tax- 
payer shall generally be allocated ratably over such period. If the 
period during whic h the i injuries were sustained is not established 
the civil action, such per iod is to be determined upon the basis of the 
facts of the particular case. 

In determining the amount of tax attributable to the award 
damages, the taxpayer is required to make two computations. One 
= ier is based upon including the entire amount of the award 
in the taxpayer's gross income for the taxable year of receipt or ac- 
erual. The. other computation is based upon allocating the award so 
that a proportionate part of such award is included in gross income 
for each taxable year during which injuries were sustained by the tax- 
paver. The lesser tax resulting from these two comput itions is the 
umount of tax which is attributable to the inclusion of the amount 
of the aw ard in YTOss income for the ations year of recetpt or accrual 
under the operation of the new section. 

The new section applies to any amount which represents damages re- 
ce ee as a result of the bringing of a civil ction under section of 


the ( ivton Act whether such amount is received as a result of an 
aware 3 n such civil action or as a result of the settlement of such civil 
action after the commencement of the action. Thus. the new section 


applies to any amount awarded pursuant to a decree or judgment or 


a consent di cree or judgame ntasa result of a elvil action under section 
4 of the Clayton Act. and also applies to any amount received or ac- 


rued pursuant to a settlement of such action (after commencement 
ot the action) regardle ss of whether such amount is received or ac- 
erued after a decree or judgment has been entered or in a case where 
no decree or judgment has been entered. For the purpose of the new 


4 


ection, the term “damages” includes treble a umages awarded under 
section 4 of the Clayton Act. 

Subsection (c ) of this sec tion of your committee b il] provides thi: it 
the new section f 306 will app ly to taxable years ending after the date 
of enactment of the bill, but only with respect to amonnts received 
or accrued after such date as a result of awards or settlements made 
after such date. 
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SECTION 63. MITIGATION OF EFFECT OF LIMITATIONS 


This section, which corresponds to section 49 of the House bill, con- 
tains amendments to sections 1312 and 1314 of the 1954 Code relating 
to the mitigation of the effect of the statute of limitations in certain 
cases, 

Section 63 (a) of your committee’s bill amends section 1312 of the 
1954 Code (relating to circumstances of adjustment) by renumbering 
paragraph (6) as (7), and by inserting after paragr aph ( 5) a new 
~ izraph (6) to provide for an adjustment under section 1311 in a 

“ase in which a determination (as defined in sec. 1313 (a)) allows or 
dation a deduction (including a credit) in computing the taxable 
income (or as the case may be, net income, normal tax net income, 
or surtax net income) of a corporation, and a correlative deduction 
or credit has been erroneously allowed, omitted, or disallowed, as the 
case may be, in respect of a related taxpayer described in section 
1313 (ce) (7). 

Section 63 (b) of your committee’s bill adopts the amendment made 
by section 49 of the House bill to the second sentence of section 
1314 (c) of the 1954 Code (relating to adjustment unaffected by other 
ite mat to strike from that sentence the following phrase : “Other than 
in the case of an adjustn rent resulting from a determination under 
section 1: 513 (a) (4), the” and inserting in heu thereof “The.” 

xcept for this phrase, the second sentence of section 1314 (c) is 
substantially the same as the second sentence of section 3801 (e) of 
the 1939 Code. The purpose of the respective sentences is to preclude 
both the taxpayer and the Government from recovering the amount 
of any adjustment, if paid, by claim or suit for refund or suit for 
erroneous refund, as the case may be, unless such action is based solely 
on the item which was the subject of the adjustment. 

The deleted phrase was included in section 1314 (ce) of the 1954 
Code because it was then thought to be necessary in view of the pos- 
sibility of an alteration or revocation of a determination described 
in section 1313 (a) (4). However, section 1314 (bf contains the 
necessary authority to redetermine the tax consequences resulting from 
an alteration or revoc ation of such a detern ination. and the presence 
of the deleted p! irase may create the implication that the treatment 
of other items in the closed year may be corrected when the deter- 
mination is under section 1313 (a) (4). This result would be in- 
consistent with the treatment accorded adjustments made pursuant 
to other forms of determinations described in section 1313 (a), and 
was not intended. 

The amendments made in this section apply to determinations made 
after November 14, 1954 (90 days after the enactment of the 1954 
Code, or the effective date of sees. 1512 and 1314). 


SECTION 64. COMPUTATION OF TAX WHERE TAXPAYER RESTORES 

SUBSTANTIAL AMOUNT HELD UNDER CLAIM OF RIGHT 

This section, which corresponds to section 50 of the House bill, 

amends section 1341 of the 1954 Code in several respects. The 

House bill added a new paragraph (3) to section 1341 (b), in order 
to obviate the following problem: 
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Under section 1341, if the taxpayer included an item in gross income 
in 1 taxable year because it appeared that he had an unrestricted right 
to such item, and in a subsequent taxable year becomes entitled to a 
deduction (in excess of $3,000) because it is established that he did 
not have an unrestricted right to the item or a portion thereof, the 
tax for the year of restoration is the lesser of either (1) the tax for 
that year computed with the deduction, or (2) the tax for that year 
computed without such deduction reduced by the decrease in tax for 
the prior year which would result from the removal of the item from 
gross income for the prior year. 

Existing law does not, however, make it clear that, if the tax for 
the ye ar of restor: ation is ( ‘omputed under oe 2) described above, 
the deduction is not to be taken into account, for example, in com- 
puting a net operating loss for the year of restoration or in comput- 
ing carrybacks or carryovers from such year. For purposes of clarity, 
the amendment made by subse tion (d) of this section, which sub- 
section is the same as section 50 of the House bill, proy ides that the 
deduction is not to be taken into account for any purpose of sub- 
title A of the 1954 Code except section 1341 in cases when the tax is 
so computed. 

The operation of this amendment may be illustrated by the follow- 
ing example: In 1955, a corporation has taxable income of $90,000. 
In 1957, it has a net operating loss of $80,000. It also develops in 
1957 that $10,000 of the corporation’s taxable income for 1955 is no 
longer subject to its unrestricted use, and it is accordingly restored 
to another person. The restored amount is available as a deduction 
for 1957 (and it is assumed to be of such a nature that it would increase 
the net operating loss for = at year). Under section 1341 (a) (4), the 
tax for the taxable year (taking the $10,000 deduction into account) 
is zero, and the net operating loss carryback to 1955 would be $90,000. 

Under section 1341 (a) (5), however, without taking the deduction 
into account, while the tax under section 1341 (a) (5) (A) for the year 
of restoration (1957) would be zero, the decrease in tax under section 
1341 (a) (5) (i) for 1955 would be $3,000. The decrease is computed 
by reducing 1955 taxable income by $80,000, the amount of the net 
operating loss carryback from 1957 computed without taking into 
account the deduction for the $10,000 restored. The decrease in 
tax resulting from excluding the $10,000 item pre ‘viously included for 
1955 under a claim of right is $3,000, and the entire amount constitutes 
the decrease in tax under section 1341 (a) (5) (B). Taxpayer, there- 
fore, becomes entitled to a refund of $3,000, the amount by which the 
decrease under section 1341 (a) (5) (B) exceeds the tax of zero com- 
puted under section 1341 (a) (5) (A). 

This amendment made by the bill makes it clear that since the 
taxpayer’s tax for the year of restoration is computed under section 
1341 (a) (5), the amount of the net operating loss for 1957 is $80,000, 
not $90,000, because the deduction of $10,000 for the restoration 
cannot be taken into account for purposes of determining such loss. 

Your committee’s bill makes three further amendments to section 
1341. The first of these amends the last sentence of section 1341 (a). 
Section 1341 (a) (5) provides for the computation of the decrease in 
tax under chapter 1 of the 1954 Code (or the ‘corresponding provi- 
sions” of prior revenue laws) which would result solely from the 
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exclusion from income of an item originally included under a claim of 
right in a prior taxable year. The last sentence of section 1341 (a) 
defines the ‘‘corresponding provisions” of the 1939 Code as chapter 1 
thereof, other than subchapter E. This provision of present law fails 
to take into account the World War II excess-profits-tax provisions. 
Your committee’s bill adds a provision to include in the corresponding 
provisions of the 1939 Code subchapter E of chapter 2 thereof in order 
to remedy this omission. 

Secondly, your committee’s bill contains a provision amending the 
last sentence of section 1341 (b) (2). That subsection excepts from 
the applic ation of section 1341 repayme nts of items which were 
included in gross income under a claim of right because of the disposi- 
tion of stock in trade, inventory property, or property held for sale in 
the ordinary course of business. Carved out of the exception are 
refunds or repayments made by certain regulated public utilities 
required to be made by order of the regulatory body. The amendme nt 
makes it clear that the refunds or repayments concerned must be 
with respect to rates. In addition the special treatment of such 
refunds or repayments is extended to those required by an order 
of court or which are made in settlement of litigation or under the 
threat or imminence of litigation. 

Thirdly, subsection (c) of this section of the bill adds a new provision 
to section 1341 (b) (2) which carves out of the section 1341 (b) (2) 
exception certain payments or repayments made pursuant to a price 
redetermination. Where a taxpayer enters into a subcontract to 
furnish items to a prime contractor or another subcontractor and the 
subcontract contains a provision for price redetermination in favor of 
the prime contractor or other subcontractor, the taxpayer may be re- 
quired to refund a substantial amount to the prime contractor or other 
subcontractor. Since the refund is made directly to the prime con- 
tractor or other subcontractor, rather than to the United States, the 
taxpayer is not able to avail himself of the benefits of section 1481. 
Because there accordingly remains under existing law a significant 
area between section 1341 and section 1481 in which taxpayers who 
receive income in one year and who are required to repay it in another 
must suffer the consequences of distortion in income, your committee’s 
bill would permit the application of section 1341 (a) to refunds arising 
out of such price redeterminations. The amendment would apply 
only in cases where a refund has been made pursuant to a price re- 
determination in a subcontract, the parties to the subcontract do not 
bear the relationship set forth in section 267 (b), the subcontract is 
subject to statutory renegotiation and no adjustment is available 
under section 1481 sol ‘ly because the refund is not paid by the sub- 
contractor to the United States, or any agency thereof. 

The several amendments made by this section have various effec- 
tive dates. Subsections (a) and (d) are to apply with respect to 
taxable vears beginning after December 31, 1953, and ending after 
August 16, 1954, that is, in general, the 1954 Code years. The amend- 
ment made by subsection (b) shall apply with respect to taxable years 
beginning after December 31, 1957. The amendment made by sub- 
section (c) applies with respect to taxable years beginning after De- 
cember 31, 1953, and ending after August 16, 1954, provided the sub- 
contract was entered into before January 1, 1958. 
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SECTION 65. CLAIMS AGAINST UNITED STATES INVOLVING ACQUISITIONS 
OF PROPERTY 


This section, which corresponds to section 51 of the House bill. 
amends section 1347 of the 1954 Code to conform it to section 106 of 
the 1939 Code, which limited the surtax to 30 percent of the amount 
received with respect to a claim against the United States involving 
the acquisition of property and remaining unpaid for more than 15 
vears. 

Section 65 of the bill also amends section 1347 to limit the applica- 
tion of such section to claims filed with the United States before 
January 1, 1958. 

The first amendment made by section 65 of the bill is to apply only 
with respect to taxable years beginning after December 31, 1957. 





SECTION 66. MITIGATION OF EFFECT OF PRICE REDETERMINATIONS OF 
SUBCONTRACTS SUBJECT TO RENEGOTIATION 


This section which has been added by your committee, amends the 
Internal Revenue Code of 1954 by : adding a new section 1482, relating 
to the tax treatment of payments made because of pr ice redetermina- 
tions of subcontracts subje ct to statutory renegotiation. The amend 
ment fills a gap which exists under present law because of the limited 
application of section 1481 of the 1954 Code. Section 1481 provides 
relief to taxpayers whose contracts with the United States are rehego- 
tiated. F reque ntly, however, subcontracts of Government contracts 
contain price redetermination provisions as between a subcontractor 
and a prime contractor, or as between two subcontractors. The sub 
contractor may be required as a result of a redetermination to refund a 
substantial amount to the prime contractor, or the other subcontractor. 
Since the repayment is made directly to a private party to the sub 
contract, and not to the United States or an agency thereof, the pro 
visions of section 1481 generally do not apply. In the event of a 
change in tax rates between the year in which an amount was originally 
paid and the year in which that amount or a portion thereof is repaid 
pursuant to price redetermination, distortion of the income of both the 


ubcontractor and the prime contractor (or other subcontr; tor will 
result. This section is designed to eliminate this distortion. 
In contrast to provisions such as section 1541, your committee's 


amendment would apply both to the payor and payee of a repayment 
purs uant to a price redetermination. In the case of a payor, his tax 


for the prior taxable year (or years) in which he originally received 
the aa aaee which is the subject of subsequent adju ment is recom 
puted as 1f the « origi inal payment did not include an amount eq il 

the amoun t of the repayment to the other contractor. The differenc 
between » tax for the p rior ti ixable year (or years ) before the appli- 


cation of the amendment and the tax as reco Np uted after the app i 
cation of the erence will be treated as an ove rpayment for the 
current taxable year, that is, for the taxable year in which the repay 
ment is made. Simi larly, ‘ou tax of the payee is recomputed for a 
prior taxable year (or years), and any resulting deficiency shall be 
collected as 1f it were an underpayment for the current taxable year. 
Your committee’s amendment would apply only to subcontracts 
which are subject to statutory renegotiation under a Federal renegoti 
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ation act and would not apply to the extent that section 1481 applies 
to the amount repaid. 

The amount of the repayment shall not be taken into account in a 
manner which results in duplicate effect upon either the payor or the 
payee. Thus, the payor would not get a double benefit by way of 
utilizing the repayment as a deduction in the year of repayment, and 
the amount of the repayment could not be used to increase a net oper- 
ating loss for the year. Similarly, the payee will not be subjected to 
double taxation for the year of the repayment. 

The amendment made by your committee by this section shall 
apply only to subcontracts entered into after December 31, 1957. 


SECTION 67. REVOCATION OF ELECTION PERMITTING CERTAIN PROPRIETOR- 
SHIPS AND PARTNERSHIPS TO BE TAXED AS CORPORATIONS 


Section 67 of the bill corresponds to section 52 of the House bill. 
Your committee's bill, however, omits the provision in the House bill 
which would have repealed section 1361 of the 1954 Code. 
Revocation of election 

Section 1361 of the 1954 Code permits certain unincorporated busi- 
ness enterprises to elect to be treated as domestic corporations. Sub- 
section (a) of section 67 of the bill provides that a statement of election 
to be taxed as a corporation under section 1361 filed in accordance with 
regulations prescribed by the Secretary or his delegate shall be treated 
as a valid election. 

However, subsection (a) further provides that a valid election may 
be subsequently revoked in accordance with regulations prescribed by 
the Secretary or his delegate. This revocation may be made at any 
time after the date of the enactment of the bill and on or before the 
last day of the third month following the month in which final 
reoulat ions prescribed under section 1361 are published in the Federal 
Register. Such revocation, if made, shall be effective retroactively to 
the first taxable year to which the election applied and ail succeeding 
taxable yer ars to which the election applied. 


Tolling of statute of limitations 

Subsection (b) of section 67 of the bill provides for a tolling of the 
statute of limitations with respect to (1) the assessment of deficiencies 
attributable to an enterprise which makes an election under section 
1361, and (2) the credit or refund of any overpayments attributable 
to such an enterprise. This subsection ap yphes regardless of whether 
the election is revoked pursuant to subsection (a). 

Since the person concerned may have items of income, deduction, 
or credit which are completely unrelated to the enterprise, subsection 
(b) does not toll the statute of limitations for all amounts of deficien 
cles or overpayments of such persons. Subsection (b) relates only to 
deficiencies or overpayments which are attributable to the enterprise; 
that is, the increase or decrease in tax previously determined which 
results from the correct treatment of all items which pertain to the 
enterprise (with due regard given to the effect of the items in the 
computation of gross income, taxable income, and other matters under 
subtitle A of the 1954 Code). 
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Under subsection (c) of section 67, the period for which the pe 
riods of limitation are tolled expires 1 year after whichever of the 
following days is the earlier: 

(1) The last day of the third month following the month in which 
regulations prescribed under section 1361 of the 1954 Code are pub- 
lished in the Federal Register 

(2) If the elec tion is revoked under section 67 (a) of the bill, the 
day on which such revocation is filed with the Secretary of the Treas- 
ury or his delegate. 

Exc ption 

Subsection (d) provides that section 67 does not apply to any 
statement of election filed under section 1361 if such statement of 
election has been withdrawn with the permission of the Secretary 
of the Treasury or his delegate before the date of enactment of this 


bill. 
































SECTION 68. ELECTION OF CERTAIN SMALL BUSINESS CORPORATIONS 


This section, for which there is no corresponding provision in the 
House bill, amends the Internal Revenue Code of 1954 by adding at 
the end of chapter 1 a new subchapter, designated subchapter S and 
composed of sections 1371 through 1377. Subchapter S is applicable 
to a “small business corporation” which elects not to be subject to the 
income tax imposed by chapter 1 of the 1954 Code and to the share- 
holders of such corporation. 


Di finetions 

Section 1371 (a) defines a “small business corporation” to mean a 
domestic corporation which is not a member of an affiliated group of 
corporations and which does not have more than 10 shareholders, have 
as a shareholder a person (other than an estate) who is not an indi- 
vidual, have a nonresident alien as a shareholder, or have more than 
one class of stock. Section 1371 (b) defines an “electing small busi- 
ness corporation” to mean for any taxable year a small business « ‘orpo- 
ration which has made a valid election under section 1372 (a) which 
election is in effect for the taxable year in question. 


Election requirements and effects 

Under section 1372 (a) a small-business corporation may elect not 
to be subject to the tax under chapter 1 if all of the persons who held 
stock in the corporation on the first day of the first taxable year for 
which the election is effective, or on the date of the election, if the 
election is made after such first day, consent to the election. Thus, 
an election made prior to the beginning of the first taxable year to 
which it relates must be perfected by the consent of any persons who 
are stockholders on the first day of such year who were not stock- 
holders on the day of the election, and an election made after the 
first day of the taxable year which it affects need not have the consent 
of persons whose shi areholder status ceased between the first day of 
that year and the date of the election. 

Under section 1372 (b) (1), the effect on a small-business corpora 
tion of a valid election is to exempt the corporation from income tax 
for any taxable year with respect to which the election is in effect and 
to subject the corpor: ition for those years and for all subsequent years 
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to the special rules of section 1377 relating to adjustments to earnings 
and profits. Under section 1372 (b) (2), the effect of a valid election 
upon the shareholders of a small-business corporation is to subject 
them, during years in which the corporation’s election is in effect, to 
the provisions of section 1373 (relating to the taxation of corporation 
undistributed taxable income to the shareholders), section 1374 
(allowing as a deduction to the shareholders the net operating loss of 
the electing corporation), and section 1375 (containing special rules 
for distributions by electing small-business corporations). As to 
years covered by the election and all subsequent taxable years, section 
1376 (relating to adjustment of the basis of stock of, and indebtedness 
owing, shareholders) applies to the shareholders. 

The new section 1372 (c) provides, generally, that the election of 
a small-business corporation with respect to any taxable year is to be 
made during the first month of such tax: able year or during the pre- 
ceding month. However, if the taxable year in — begins on or 
before the date of the enactment of sube ‘ apter S, and after ‘Dec ‘ember 
31, 1957, and ends after the enactment of sube h: apter S, then the elec- 
tion must be made within 90 days following the date of enactment or 
before the close of the corporation’s taxable year, whichever is earlier. 
As to such taxable years beginning before the enactment of subchapter 
S, an election may be made only ‘if the corporation has been a small- 
business corporation, as defined in section 1371 (a), at all times since 
the enactment of subchapter S and before the day of the election. 
Thus, a corporation which lacked the qualifications of a small-business 
corporation for that portion of its taxable year prior to the enactment 
of the new subchapter but did not lack such qualifications during the 
remainder of such year, would be entitled to make the election } pro- 
vided in section 1372 (a) for such taxable year. 

The new section 1372 (d) provides that an election under subsec- 
tion (a) shall be effective for the taxable year of the corporation and 
for all succeeding taxable years of the corporation with respect to 
which it is not terminated. The election, therefore, has a continuing 
effect and need not be renewed annually, although annual returns of 
information by the corporation are required under new section 6037. 


Termination of election 


An election under section 1872 (a) may be terminated by any one 
of the occurrences described in paragraphs (1), (2), (3), (4), and 
(5) of section 1372 (e). 

Under section 1372 (e) (1), an election is terminated by the failure 
of a new shareholder to consent thereto within a time to be specified 
by the Secretary or his delegate. A new shareholder is a person who 
was not a shareholder on the first day of the first taxable year with 
respect to which the election is effective or on the day of the election 
if the election was made after such first day. 

Under section 1372 (e) (2), an election may be terminated by 
revocation by the corporation with the unanimous consent of the 
persons who are shareholders on the day of revocation. Such revoca- 
tion must be made in such manner as the Secretary or his delegate 
shall prescribe by regulations. 

Under section 1372 (e) (3), an election terminates if the corpora- 
tion ceases to be a small-business corporation. ‘Thus, if an eleventh 
person or a nonresident alien becomes a shareholder in the corporation, 
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if a corporation, partnership, or trust becomes a shareholder, or if an- 
other class of stock is issued by the corporation, the election is thereby 
terminated. 

Under section 1372 (e) (4) and (5), an election terminates if for 
any taxable year of the corporation for which the election is in effect 
the « ‘orpor ition has gross rece ipts, more than 80 percent of which are 
derived from sources outside the United States or more than 20 
percent of which are derived from roy: alties, rents, dividends, inter- 
est, annuities, and sales or exchanges of stock or securities. For pur- 
poses of determining the amount of gross receipts from the sale or 
exchange of stock or securities, only the gain from such sales is taken 
into consideration. 

The termination of an election under paragraphs (1), (8), (4), o1 

of section 1372 (e) is effective for the taxable year of the corpora- 
tion in which occur the events causing the termination, and for all 
succeeding taxable years. A termination by revocation under para- 
graph (2) of section 1372 (e) cannot be effective as to the first taxable 
year of the corporation for which the election is effective. As to 
years following such first year a revocation under paragraph (2) is 
effective for the year in which it is made, if it is made during the 
first month of the year, or, if it is not made during such first month, 
for the taxable year following the year in which it is made, and for 
all subsequent years. 
El, ction after termination 

Section1372 (f) provid es that a corporation, and any successor to 
such cor poration, which has once made an election under section 1372 
(a) cannot again n - such an election for any taxab - year prior to 
ible year following the first taxable year for which the 


termi! ae or revocation of the prior election is elfe ae. unless the 
Q 


ae ; 
ecretary or his delegate cons nts to such election. 


f OT POTALiON neoome tamed to shareholders 
d 


Section 1373 of the new subchapter provides rules for the inclusion 
of income of an elec tine sm ili business corporation in the OTOss income 
f the share} older of such corporation, In particular, the “undis- 

"it ted t 1X! hle i ome” of an elect YY Sil nall UISINeSS corporation is 
to be included in the gross income of such of ne shareholders as were 

areholders on the last day of the taxable year of the corporation. 
The amount includ ble in th »O9TOSS Income O { en h su ‘hy shareholder is 
the amount w Li h ne wou ld have rece ec as a dividend if on the last 
day of the taxable year of the corporation there had been distributed 
pro rata to the persons who were shareholders on that date an amount 
equ 1! to the ( orpol ition’s i lis ributed tax ible mMcome for its taxable 


. amount is taken into income by a shareholder in his taxable 
year 1n ¥ hich or with which the taxable year of the corporation ends 
and is considered to have been received on the last day of the corpora- 
tion’s taxable year. , 

The “undistribute d taxable income” of a small-business corporation 
is the corporation’ s taxable in ome, Minus the amount of money dis- 
tributed “aS diy ide nds during the taxable year out of earnings and 

fits of the taxable year as specified in section 316 (a) (2) of the 
954 Code. Thus, distributions in kind do not reduce “undistributed 
je income”: nor 3 “undistributed taxable income” reduced by 
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distributions of money which are deemed to be out of accumulated 
earnings and profits. Taxable income, for purposes of the new sub- 
chapter S, is determined without regard to the net operating loss 
deduction of section 172 and the various special corporation deduc- 
tions allowed by part VIII of subchapter B except the deduction 
relating to organization expenditures provided in section 248. 

Dividends actu: ally distributed to the shareholders of an electing 
small-business corporation will be taken into gross income by the share- 
holders of an electing small-business corporation pursuant to section 
301 of the 1954 Code, subject, however, to the special rules of section 
1375 (a) providing for a degree of capital gain treatment of certain 
distributions, and section 1375 (d) providing an exception for distri- 
butions of previously taxed undistributed taxable income. Amounts 
distributed as dividends and amounts treated as dividends under sec- 
tion 1373 (b) are also subject to reallocation among members of a 
family group under certain circumstances, as will be discussed below 
in connection with section 1375 (c). 

The operation of section 1373 may be illustrated by the following 
example: 

Corporation X, which qualifies as a “small-business corporation” 
under section 1371 (a), has taxable income and earnings and profits 
of $100,000 for a year as to which an election under section 1372 (a) 
is in effect. During the year it distributes as a dividend $70,000 in 
money among its 10 equ: il shareholders. The “undistributed taxable 
income” of the corporation for the year in question is $30,000, which 
amount must be taken into gross income by the shareholders in propor- 
tion to their sh: ireholdings; that is, $3,000 per shareholder. 


Net operating loss allowed to shareholders 

Section 1374 provides for the passthrough of the net operating loss 
of an electing small-business corporation to the stockholders of such 
a corporation. Under section 1374 (b) each person who was a share- 
holder in such a corporation at any time during the taxable year in 
which the loss was sustained is entitled to a deduction for his taxable 
year in which or with which the taxable year of the corporation ends, 
in the amount of his proportionate share of the corporation’s loss. 
Under section 1374 (d) (1) this deduction is, for purposes of chapter 1 
of the 1954 Code, to be considered as a deduction attributable to a trade 
or business of the shareholder. Thus, section 172 (d) (4), relating to 
nonbusiness deductions of taxpayers other than corporations and 
limiting the effect of such deductions in the computation of the net 
operating loss to be carried back or forward to other years, is rendered 
inapplicable to a shareholder’s proportionate share of a small-business 
corporation’s operating loss. 

Each shareholder’s portion of the net operating loss of the electing 
small-business corporation is computed, pursuant to new section 1374 
(c) (1), by dividing the corporation’s net operating loss by the num- 
ber of days in its taxable year (thus determining the d: uly x net operat- 
ing loss of the corporation), by ap portioning this amount among the 
shareholders on a day-by-day basis in proportion to then 3 number of 
shares held by each shareholder on eac h day of the year, and by total- 
ing these di tily amounts as to each shareholder. For purposes of sec- 
tion 1374 (c) (1), the electing small-business corporation’s net operat- 
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ing loss is computed as in section 172 (c), but without the deductions 
provided in part VIII (except sec. 248) of subchapter Bb. 

The amount of the net operating loss apportioned to any share- 
holder pursuant to the above rule is limited under section 1374 (c) (2) 
to the adjusted basis of the shareholder’s investment in the corpora- 
tion; that is, to the adjusted basis of the stock in the corporation 
owned by the shareholder and the adjusted basis of any indebtedness 
of the corporation to the shareholder. The basis of a shareholder’s 
stock for purposes of this limitation is determined as of the close of 
the taxable year of the corporation, unless the stock is sold during the 
taxable year, in which case basis is determined as of the day before the 
sale. The basis of an indebtedness owing the shareholder by the cor- 
poration is determined as of the close of the taxable year or, if the 
shareholder sells all his stock during the year, as of the close of the 
last day of the year in which the shareholder was a shareholder in the 
corporation. Any adjustment to basis ee by section 1376 for 
the taxable year will not be considered in determining the basis of 
stock and indebtedness for purposes of the limitation imposed by 
section 1374. 

The deduction allowed to the shareholders of an electing small- 
business corporation on account of the net operating loss of the cor- 
poration is not intended by your committee to affect the shareholders’ 
income tax liability for years beginning prior to the effective date 
of new subchapter S. Thus, in section 1374 (d) (2) it is provided 
that the deduction allowed by section 1374 shall be disregarded in 
determining the amount of the shareholders’ net operating loss for the 
taxable year of the deduction for purposes of determining the net 
operating loss carrybacks to years beginning prior to January 1, 1958. 
The deduction is to be given effect, howeve r, in computing the amount 
of the shareholders’ net oper: iting loss for purposes of carrying the 
same forward and backward to any year other than a year beginning 
prior to January 1, 1958. For purposes of determining the amount 
of the operating loss which may be carried to such years, “the loss shall 
not be diminished by income for years beginning before Janu: iry 1, 
1958, except to the extent that it was allowed to offset the income of 
those years. 

Since the net operating loss of the electing small-business corpora- 
tion is allowed as a deduction directly to its shareholders, section 172 is 
amended to provide that, in determining the net operating loss of any 
corporation, there shall be disregarded the net operating loss of such 
corporation for any taxable year for which the corporation was an 
electing small-business corporation. 

The operation of section 1374 may be illustrated by the following 
examples: 

Example (1).—Corporation X, an electing small-business cor- 
poration, has a net operating loss for its taxable year ending Decem- 
ber 31, 1960, of $10,000. At all times during its taxable year 1960 
the corporation had as shareholders the same 10 individuals, each of 
whom owned one-tenth of the stock on each day of the corporation’s 
taxable year. As a result of the corporation’s net operating loss, 
each of the 10 shareholders has a $1,000 deduction for his taxable 
year in which or with which the taxable year of the « ‘orporation ends, 
assuming that the limitation of section 1374 (c) (2) is ins ipplicable. 
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Keample (2)—Assume the same facts as in example (1) except 
that A, one of the shareholders of the corporation, sells his stock to 
B as of the close of business on July 1, 1960, and B holds the stock 
for the remainder of the year. A and B would each have a $500 
deduction resulting from the corpor: ation’s net operating loss, assum- 
ing that the limitation of section 1374 (c) (2) is in: upplie: able. If A’s 
taxable year ends November 30, 1960, the $500 item will be a deduc- 
tion in his taxable year en ling November 30, 1961. 

Example (2)- B is entitled under section 1374 to a deduction in 
his taxable year ending December 31, 1958, of $6,000 resulting from 
the net operating loss of an electing small-business corporation. Dur- 
ing 1958 he has a net ope ‘rating loss, computed without regard to 
such $6,000 deduction, of $20,000. In each of his taxable years ended 
December 31, 1956, and December 31, 1957, he had taxable income of 
$13,000. In each of his taxable years 1959 and 1960 he had taxable 
income of $3,000. Under section 1374 (d) (2) the net operating loss 
carryback from 1958 to 1956 and 1957 does not include the $6,000 
deduction resulting from the loss of the small-business corporation, 
so that $6,000 of taxable income remains in the year 1957 after the 
earryback. For purposes of carrying the 1958 net operating loss for- 
ward to 1959 and 1960, the $6,000 amount is included in the net op- 
erating loss, so that the taxable income for the taxable years 1959 
and 1960 is reduced to zero by the carryover. (The total taxable 
income for 1956 and 1957 is deemed not to be in excess of $20,000, the 
amount of the net operating loss carryback to those years. ) 

Spe ( ial / ule S applicable to distributions 

New section 1375 —— special rules with regard to the treat- 
ment of capital gains by the shareholders of an electing small-business 
corporation, the disallowance of the dividends received credit and 
exclusion, the allocation of dividends among members of famil 
groups, and the distribution of undistributed taxable income which 
has been previously taxed to shareholders. 


( ‘apital again Pas sthroudah 


Under subsection (a) of new section 1375 a shareholder may treat 
long-term capital gain that portion of any amount includible in 
his gross income as dividends out of the current earnings and profits 
of a small-business corporation (including amounts treated as divi- 
dends under sec. 1373 (b)) which represents his pro rata share of the 
corporation’s excess of net long-term capital gain over net short-term 
capits uJ ae for the corporation’s taxable year. However, the amount 
of the excess for any year may oak for purposes of section 1373 (a), 
be an amount greater than the taxable income of the corporation for 
such year. For example, if a corporation has net long-term capital 
gain in excess of its net short-term capital loss in the amount of 
$100,000 and taxable income and current earnings and profits each of 
$80,000, it cannot, by distributing $100,000 during the year, pass down 
to its shareholders $20,000 of accumulated earnings and profits at 
capital gain rates 
he rule of section 1375 (a) applies only to distributions of divi- 
dends out of earnings and profits of the taxable year as specified in 
section 316 (a) (2) of the 1954 Code. 
The pro rata share of the excess of the net long-term capital gain 
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over short-term capital loss allocable to each shareholder of the cor- 
poration is a fraction of such excess the numerator of which is the 
amount of dividends from the corporation out of its earnings and 
profits of the taxable year includible in the gross income of the partic- 
ular shareholder during the t: axable year of the corporation and the 
denominator of which is the entire amount of such dividends from the 
corporation during its taxable year includible in the gross income of 
all the shareholders. This may be illustrated by the following 
example: 

Corporation X, in which there are three equal shareholders, has net 
long-term capital gain in excess of net ceeypein capital loss of 
$9,000 for its taxable year ending December 31, 1959. In that year it 
has taxable income and current earnings a profits in excess of 
$9,000 but makes no distributions. Of the undistributed taxable 
ncomMe cludible in the fross Wn ome of eac lh of tl ie three sharehold- 

rs, pursuant to section 1372 (b). as dividends received during the 
corporation’s taxable year ending December 31, 1959, $3,000 is treated 
as long-term capital gain. 

In the event that several distributions of dividends out of the cur- 
rent year’s earnings and profits of an electing small-business corpora- 
tion are made to a particular shareholder during the year, the amount 
which is treated as capital gain to the shareholder pursuant to section 
1375 (a) is to be allocated ratably to the various distributions. Thus, 
if the taxable vear of the corporation should include 2 taxable years 
of the shareholder unl in both of such years there are distributions 
treated as dividends out of earnings and profits of the corporation’s 
taxable year as specified in section 316 (a) (2), the capital gain rule 
cannot be applied so as to cause all the capital gain allocable to that 
shareholder to be included in 1 of his 2 taxable years. It will be noted 
in this regard that the amount of dividends from an electing small- 
business corpor ation which constitutes capital gain to the shareholder 
is based upon the taxable year of the corporation rather than that of 
the shareholder. Therefore, if the corporation and a shareholder 
have different taxable years, the computation of the amount of divi- 
dends treated as capital gain to the shareholder during his entire tax- 
able year which ends during the corporation’s taxable year must await 
the close of the corporation’s year. 


Dist r7. hutions not to he tre ated 8 divide nas unde Yr Se@¢ tions B4, 37. and. 


116 


Consistent with the theory of the new subchapter by which the cor- 
porate income is taxed direc tly to the sharehole “ rs, section 1375 (b) 
provides that amounts includible in gross income as dividends from 
an electing small-business corporation shall not be considered divi- 
dends for purposes of section 34 (dividends received credit), section 
37 (retirement income credit), and section 116 (partial dividend ex- 
clusion) to the extent that they constitute distributions not in excess 
of the taxable income of the corporation for the taxable year. This 
rule applies to amounts treated as dividends under section 1375 (b) as 
well as to actual distributions. 


Re allocation AMONG 77 moe 7S OT family Jrowps 


Section 1375 (ce ) provides a spe “al rule for the reallocation of in- 
come from a small-business corporation among members of a family 
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group if the Secretary or his delegate determines that reallocation is 
necessary to reflect the value of services rendered to the corporation 
by such shareholders. Under this provision the Secretary or his dele- 
gate would have authority to prevent the avoidance of tax by reallo- 
cating an appropriate portion of corporate income from one member 
of a family group to another member of such group who has per- 
formed services for the corporation for inadequate compensation. 
The definition of “family” in section 704 (e) (3) of the 1954 Code is 
made applicable for purposes of this section. 


Distributions of previously taxed income 


Section 1375 (d) of new subchapter S provides rules whereby a 
shareholder’s “net share of undistributed taxable income” of an elect- 
ing small-business corporation for prior years may be distributed, 
under regulations prescribed by the Secretary or his delegate, to such 
shareholder in a later year (with respect to which the election is still 
in effect) free of dividend consequences to the shareholder. Such 
a distribution is treated as a distribution which is not a dividend 
and, therefore, will reduce the basis of the shareholder’s stock in the 
small-business corporation and, to the extent that it exceeds such 
basis, will be subject to the provisions of section 301 (c) (3) of the 
1954 Code. However, it will not reduce the earnings and profits 
of the cor porat ion. 

A shareholder’s net share of previously taxed undistributed taxable 
income is defined in section 1375 (d) (2) as the sum of the amounts 
included in the gross income of the shareholder under section 1373 
(b) for all prior taxable years, less the amounts allowable under 
section 1374 (b) as a deduction from gross income of the shareholder 
for all prior taxable years and the amounts previously distributed 
during the taxable year and all prior taxable years to the shareholder 
which, under section 1375 (d) (1), were not considered dividends. 
The term “all prior taxable years” does not include a taxable year to 
which the provisions of section 1375 do not apply and to taxable 
years prior to such year. 

Thus, under section 1375 (d) (2) a shareholder’s net share of 
previously taxed undistributed taxable income is computed by first 
determining the total amount of the corporation’s undistributed tax- 
able income which has been actually included in his gross income for 
all his prior taxable years in which or with which ended a taxable 
year of the corporation with respect to which an election was in effect, 
excluding any taxable year prior to a break in the election. The 
computation would not, therefore, include any amount of undistrib- 
uted taxable income prior to a year in which the election was not 
in effect or any amount of undistributed taxable income which was 
not in fact included in the shareholder’s gross income. The second 
step in the computation is the determination of the total amount of 
the shareholder’s portion of the corporation’s net operating loss allow- 
able as a deduction in prior taxable years of the shareholder in which 
or with which ended a taxable year of the corporation governed by 
an election, excluding years prior to a break in the election. This 
amount includes all allowable deductions under section 1374 (b), 
whether or not the deductions were claimed or resulted in any tax 
benefit. The third step in the computation is the determination of the 
total amounts previously distributed to the shareholder (in prior 
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taxable years of the shareholder in which or with which ended : 
taxable year of the corporation governed by an election, samen 
years prior to a break in the election, and in the current taxable year) 
which under section 1375 (d) were considered distributions which 
were not dividends. The sum of the shareholder’s portion of the net 
operating loss allowable as a deduction in previous years plus the 
previous distributions to the shareholder which were not considered 
dividends pursuant to section 1375 (d) is then subtracted from the 
amount of undistributed taxable income included in the shareholder’s 
gross income for previous years. The difference between these 
amounts represents the shareholder’s net share of undistributed tax- 
able income. 

It will be noted that under new section 1375 (d) an individual who 
becomes a shareholder in an electing small-business corporation will 
not be entitled to the benefits of section 1375 (d) until, at the earliest, 
the year following a year in which he has included in his gross in- 
come a share of the corporation’s undistributed taxable income and 
then only to the extent, at most, of his share of such undistributed 
taxable income. However, if such an individual was formerly a 
stockholder in the corporation during a taxable year as to which it 
was an electing small-business corporation and the election has been 
in effect continu: ally since such prev ious year, he would be entitled to 
the benefits of section 1375 (d) with respect to distributions not in 
excess of amounts of undistributed taxable income of the corporation 
included in his gross income for such previous year. 

The operation of section 1375 (d) may be illustrated by the follow- 
ing example: 

C orporation X, of which B is the sole stockholder at all material 
times, is an electing small-business corporation for its taxable years 
ending December 31, 1958, 1959, and 1960. For its taxable year 1958 
it has a net operating loss of $10,000, For its taxable year 1959 it has 
undistributed taxable income of $50,000. Assuming that B properly 
included in his gross income the undistributed taxable income of the 
corporation for the taxable ye “i 1959 and assuming that the 1958 net 
operating loss did not exceed the limit: ition imposed by section 1374 
(c) (2), B’s net share of the corporation’s undistributed taxable in 
come as of December 31, 1959, is $40,000. On January 1, 1960, in ac 
cordance with regulations, the corporation makes a distribution to B 
of $20,000 of his share of the corporation’s undistributed taxable in- 
come. For 1960, X corporation has a net operating loss of $40,000. 
This loss, although it may be fully utilized by B as a deduction for his 
taxable year 1960 does not alter the nature of the distribution made 
on January 1, 1960. The $20,000 distribution is a distribution which 
is not considered a dividend. 


A djustme nts to basis of stor /e and. inde hte dn Ss 

New section 1376 requires adjustments to the basis of stock of, and 
indebtedness owing, shareholders of an electing small business corpo- 
ration under certain circumstances. 

a ACN (a) of section 1376 provides that, to the extent that a 
shareholder in an electing small-business corporation is required to, 
and in fact ai report as part of his gross income amounts includible 
by virtue of section 1373 (b), the basis of such shareholder’s stock in 


the corporation is increased. This effect is the same as if the undis- 
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tributed taxable income had in fact been distributed and then rein- 
vested by the shareholder. 

Subsection (b) of section 1376 provides for the reduction (but not 
below zero) of the basis of a shareholder’s stock in an electing small- 
business corporation by an amount equal to the amount of his j portion 
of the corporation’s net operating loss for any taxable year attributa- 
ble to such stock. The basis of any indebtedness of suc h a corporation 
to its shadeholders is also reduced (but not below zero) by such 
amount, but only to the extent that such amount exceeds the basis 
of the shareholder's stock in the corporation. Thus, the amount of 
the portion of the net operating loss attributable to the sharehold- 
er’s stock is first applied in reduction of the basis of his stock and 
only the remainder, if any, reduces the basis of the indebtedness. 


Adjustments to earnings and profits 

In order to avoid double taxation of the income of an electing small- 
business corporation which does not distribute all of its income cur- 
rently, subsection (a) of section 1377 provides that the accumulated 
earnings and profits shall be reduced as of the close of the corpora- 
tion’s taxable year by the amount of the undistributed taxable in- 
come for such year required to be included in the gross income of the 
shareholders under section 1373 (b). 

Subsection (b) of section 1377 provides the special rule that the 
current year’s earnings and profits of a small-business corporation 
which has made the election under section 1371 (b) shall not be re- 
duced by any amount which is not allowable as a deduction in comput- 
ing the tax: able income of the corporation for the year. This rule is 
necessary in order that a corporation may not decrease its current 
earnings and profits by expenditures and losses which do not qualify 
as deductions for Federal tax purposes, and thereby defeat the gen- 
eral purpose of taxing the corporation’s taxable income as dividends 
to the shareholders. 

Under subsection (c) of section 1377, the earnings and profits and 
the accumulated earnings and profits of an electing small-business cor- 
poration are not affected by any item of gross income or any deduc- 
tion taken into account in determining the amount of any net oper- 
ating loss (computed as provided in sec. 1374 (c) ) of such corporation. 
In the absence of a statutory provision to the contrary, the earnings 
and profits of the corporation would be reduced by approximately 
the an 1ount. by which the corporation’s deductions for the taxable 
year exceeded its gross income for that year. Since this amount (ad- 
justed as provided in section 1374 (c)) would also be allowable as a 
deduction to the shareholders of the corporation, and since a reduc- 
tion in a corporation’s earnings and profits has the potential effect 
of allowing earnings to be withdrawn from a corporation in the form 
of capital, a double benefit to the shareholders might result from a 
net operating loss in the absence of the provisions of section 1377 (c). 
Net operating loss not available to the corporation 

Subsection (b) of section 68 of the bill amends section 172 of the 
1954 Code by inserting therein a new subsection (h) providing that, 
in determining the net operating loss deduction of a corporation, any 
net operating Joss sustained by it for any taxable year in which it was 
an electing ‘small-business corporation shall be disregarded. This 
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provision follows from the policy of allowing the net operating loss 
of the electing small-business corporation as a deduction to the share- 
holders of such corporation. 
Annual returns required 

Notwithstanding the fact that an electing small-business cor pora- 
tion is not subject to the tax imposed by chapter 1 of the 1954 Code, 
such corporation must make a return for each taxable year in accord- 
ance Ww ith new section 6037 as added by subsection (c) of section 68 of 
the bill. Such return will be considered as a return filed under section 
6012 for purposes of the provisions of chapter 66, relating to limita- 
tions. Thus, for example, the period of limitation on assessment and 
collection of any corporate tax found to be due upon a subsequent 
determination that the corporation was not entitled to the benefits of 
subchapter S, will run from the date of filing of the return required 
under the new section 6037. 
Effective date 

The amendments made by section 68 of the bill are effective with 
respect to taxable years beginning after December 31, 1957. However, 
section 1372 (c) (2) permits an election to be made only for taxable 
years ending after the date of the enactment of subchapter S 


SECTION 69. PERIOD OF LIMITATION FOR FILING CLAIM FOR CREDIT 
FOR STATE DEATH TAXES 


This section of the bill is identical with section 53 of the House bill. 

Under existing law, State death taxes generally must. be paid within 
4 years after the estate-tax return is filed in order to obtain credit for 
such taxes for estate-tax purposes. If an extension of time is granted 
to pay the Federal estate tax, the State death taxes need not be paid 
until the expiration of 4 years or the period of — extension. Similarly, 
if a petition for rede ‘termination of a def ficiency is filed with the Tax 
Court within 90 days after notice of a deficiency is mailed, the State 
death taxes may be paid within 60 days after the Tax Court’s dec 1s1On 
becomes final. However, if the Federal estate tax is paid and a refund 
claim is subsequently filed, no extension of time for payment of State 
death taxes is allowed. 

Subsection (a) of section 69 of the bill amends section 2011 (c) of 
the 1954 Code, and subsection (b) amends section 813 (b) of the 1939 
Code. These amendments extend, in cases where payment of the Fed- 
eral estate tax is made and a refund claim is filed, the time in which 
State death taxes may be paid and claimed as a credit for estate tax 
purposes. Pursuant to these amendments, an executor who has filed 
a timely claim for refund but who has not paid State death taxes 
within 4 years after the estate tax return was filed would be able to 
obtain credit for State death taxes if such taxes are paid (1) before the 
expiration of 60 days from the date of mailing, by certified or registered 
mail, by the Secretary of the Treasury or his delegate to the taxpayer 
of a notice of disallowance of any part of such claim, or (2) before the 
expiration of 60 days after a final decision by a court of competent 
jurisdiction with respect to a timely suit instituted upon such claim, 
whichever period is the last to expire. 

The amendment made to section 813 (b) of the 1939 Code is appli- 


cable with respect to the estates of decedents dying after February 10, 
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1939, and on or before August 16, 1954; and the amendment made to 
section 2011 (c) of the 1954 Code is applicable with respect to the 
estates of decedents dying after August 16, 1954. 


SECTION 70. ESTATE TAX IN CASE OF REVERSIONARY OR REMAINDER 
INTEREST IN PROPERTY 


This section of the bill, which is identical with section 54 of the 
House bill, amends sections 925, 926, and 927 of the 1939 Code and 
sections 2015, 6163, and 6601 (b) of the 1954 Code. Under existing 
law, where a decedent possessed a reversionary or remainder interest 
in property and that reversionary or remainder interest was included 
in his gross estate for estate-tax purposes, the executor of the dece- 
dent’s estate may elect to postpone, until 6 months after the termina- 
tion of the precedent interest or interests in the property, the payment 
of the Federal estate tax attributable to the inclusion of the reversion- 
ary or remainder interest in the gross estate. As surety for payment 
of the tax at the expiration of the period of postponement, the estate 
is required to file a bond. Under these circumstances, that portion of 
the State or foreign death taxes which is attributable to the rever- 
sionary or remainder interest, and for which a credit otherwise is 
allowable under section 2011 or 2014, may be allowed as a credit 
against the Federal estate tax if such portion of the State or foreign 
tax is paid, and credit therefor claimed, within 60 days after the 
termination of the precedent interest or interests. 

In those cases where the Secretary of the Treasury or his delegate 
finds that the payment of the Federal estate tax at the expiration of the 
period of postponement will result in undue hardship to the estate, 
the amendment to section 6163 of the 1954 Code would permit him to 
extend the time for payment for an additional period or periods not to 
exceed in the aggregate 2 years from the expiration of the period of 
postponement. An ex: imple of undue hardship is a case where, by 
reason of the time required to settle the complex issues involved in a 
trust, the decedent’s hei irs or beneficiaries cannot reasonably expect to 
receive the decedent’s remainder interest in the trust before the ex- 
piration of the period of postponement. A corresponding amendment 
to section 925 of the 1939 Code extends a similar benefit to the estates 
of decedents who died during the period covered by the 1939 Code. 
The extensions authorized by the amendment to section 6163 and to 
section 925 are applicable only if the period of postponement has not 
expired prior to the date of enactment of this bill. 

The amendment to section 926 insures to the Government the 
right to require, in 1939 Code cases, surety for the payment of the 
tax at the expiration of the hardship extension. A corresponding 
amendment to the 1954 code is not needed. 

The amendment to section 6601 (b) insures, in 1954 Code cases, 
that the 4-percent interest rate effective during the period of post- 
ponement will continue during the period covered by the hardship 
extension. A corresponding amendment to the 1939 Code is not 
needed as the wording of existing law is sufficient to carry the 4-percent 
rate through the period covered by the hardship extension. 

In cases where a hardship extension for the payment of the Federal 
estate tax attributable to a reversionary or remainder interest bas 
been granted by the Secretary or his delegate, the amendment to sec- 
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tion 2015 of the 1954 Code (and the corresponding amendment to sec. 
927 of the 1939 (¢ ‘ode) extends to the expiration of the period covered 
by the hardship extension, the time within which State and foreign 
death taxes attributable to the reversionary or remainder interest 
can be paid and credit therefor claimed against the Federal estate 
tax. The amendment made to section 2015 (and the corresponding 
amendment to sec. 927) is applicable only if the period within which 
such State and foreign death taxes otherwise could be paid and claimed 
as a credit has not expired prior to the date of enactment of this bill. 


SECTION 71. RETIREMENT ANNUITIES EXCLUDED FROM GROSS ESTATE 


This section of the bill, which is identical with section 55 of the 
House bill, amends section 2039 (c) (2) of the 1954 Code (relating to 
the exclusion of certain retirement annuity contracts from the gross 
estate). Section 2039 (c) (2) applies to annuity contracts purchased 
by an employer pursuant to a nontrusteed plan which “‘met the re- 
quirements of section 401 (a) (3).”’ However, for income-tax pur- 
poses, a qualified nontrusteed employee annuity pl: _ must also meet 
the requirements of section 401 (a) (4), (5), and (6). This amend- 
ment makes clear that the exclusion from the gross ad is restricted 
to annuities purchased pursuant to plans which meet all of the require- 
ments for qualification for income-tax purposes. 

The amendment made by this section of the bill is to apply to 
decedents dying after December 31, 1953. 


SECTION 72. GIFT TAX NOT TO APPLY TO ELECTION OF SURVIVOR 
BENEFITS UNDER CERTAIN QUALIFIED PLANS 


This section is identical to section 56 of the House bill except for an 
amendment to subsection (c) of the bill designed to limit the effect of 
this bill to the calendar year 1955 and all calendar Ts thereafter. 

Section 72 of the bill Sits a new section 2517 to subchapter B of 
chapter 12 of the 1954 Code (relating to transfers for purposes of gift 
tax). Under section 2039 (c) of the 1954 Code, the portion of the 
survivor benefits payable under a qualified plan which is attributable 
to the employer’s contributions are excluded from the employee’s gross 
estate for estate-tax purposes. The new section 2517 provides, for 
gift-tax purposes, a rule which is similar to thi at provided by section 
5039 (c) for estate-tax purposes. Under section 2517 (a), an employee 
who irrevocably exercises an election or option provided for in a 
qualified plan to have certain benefits under the plan paid to a ben- 
eficiary who survives him is not to be considered as having made a 
gift of that portion of such survivor benefits which is attributable to 
his employer’s contributions under the plan. Similarly, the employee 
is not to be treated as having made a gift of that portion of such 
survivor benefits which is attributable to his employver’s under the 
plan where he fails to exercise an election or option whereby he could 
prevent the vesting of these rights in a beneficiary, or where, by failure 
to revoke within the necessary period, he permits a previously revo- 
cable election to become irrevocable. 

Subsection (b) of the new section 2517 provides that the exclusion 
contained in new section 2517 (a) does not apply to that part of the 
value of the survivor benefits which bears the same proportion to the 
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value of the survivor benefits as the total payments or contributions 
made by the employee bears to the total payments or contributions 
made. The exclusion does not apply to a transfer of a right under a 
qualified plan if the transfer is not pursuant to an election or option 
provided for in the plan. Nor does the exclusion apply to the value 
of any benefits payable to the beneficiary during the employee’s 
lifetime. 

The principles followed under section 2039 of the 1954 Code in 
connection with determining the value of survivor benefits and the 
amounts of employees’ and employers’ payments or contributions are 
equally applicable under section 2517. 

As used in section 2517, the term 
employee. 

Under subsection (c) of section 72 of the bill the amendments made 
by subsections (a) and (b) are to apply to all elections which become 
irrevocable on or after January 1, 1955. Your committee has amended 
subsection (c) of the House bill to provide that for calendar years 
before 1955, the determination as to whether the exercise or non- 
exercise by an employee of an election or option described in section 
2517 of the Internal Revenue Code of 1954 shall be considered a 
transfer for purposes of chapter 4 of the Internal Revenue Code of 
1939 shall be made as if this section had not been enacted and without 
inferences drawn from the fact that this section is not made applicable 
with respect to calendar years before 1955. 


as 


employee” includes a former 


SECTION 73. OASI COVERAGE FOR EMPLOYEES OF FOREIGN SUBSIDIARIES 


This section of the bill, which is identical with section 57 of the 
House bill, amends section 3121 (1) (3) of the 1954 Code (relating to 
agreements entered into by domestic corporations for the purpose of 
extending old-age and survivors insurance coverage to service per- 
formed by certain employees of foreign subsidiaries) to correct a 
typographical error in the heading by changing “BE” to “BY.” 


SECTION 74. FEDERAL SERVICE 


This section of the bill, which is identical with section 58 of the 
House bill, amends section 3122 of the 1954 Code (relating to collec- 
tion and payment of employment taxes with respect to Coast Guard 
Exchanges) to correct erroneous references in the last sentence by 
changing ‘this subsection’? wherever found therein to “this section.” 


SECTION 75. ACTS TO BE PERFORMED BY AGENTS 


This section of the bill, which is identical with section 59 of the 
House bill, amends section 3504 of the 1954 Code (relating to acts to 
be performed by agents in the case of employment taxes) to correct 
an erroneous reference to subtitle C by changing “this subtitle’ to 
“this title.” 


SECTION 76. PERSONS REQUIRED TO MAKE RETURNS 
Section 76 of the bill, except for the change in the effective date, 


is identical with section 60 of the House bill. This section amends 
section 6012 of the 1954 Code (relating to persons required to make 
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returns of income), by adding a new subsection (c), to provide that 
in determining whether a taxpayer is required to file a return by 
reason of having $600 or more of gross income, gross income includes 

earned income excludable under section 911 (relating to earned income 
tees sources without the United States). Thus an individual citizen 
under age 65, with $600 or more of gross income, including income 
excludable under section 911, would be required to make a return 
under section 6012. The administrative provisions of subtitle F 
applicable to returns would generally apply in the case of returns 
required by reason of the amendment. For example, a return filed 
by reason of the amendment would start the running of the periods 
of limitations under section 6501, and penalty provisions for failure 
to file proper returns and for the filing of improper returns would 
apply. 

Under the amendment, earned income excludable under section 
911 would constitute gross income only for purposes of the return 
requirements of section 6012. The amendment would not deprive 
United States citizens of the income exclusion now provided by sec- 


tion 911 either in determining tax liabilities or in applying various 
administrative provisions where the amount of. gross income is a 
relevant factor. Thus, for example, in determining under section 


6501 (e) whether a taxpayer omitted an amount in excess of 25 percent 
of the gross income stated in his return, the earned income excludable 
under section 911 (a) would not be considered gross income. 

Subsection (b) of section 76 of the bill adds a cross-reference to 
section 911 directing attention to sections 6001, 6011, 6012 (c), and 
the other provisions of subtitle F for administrative and penal provi- 
sions relating to the exclusion provided by section 911. 

Subsection (c) of section 76 of the bill pone that the amendment 
made by this section shall be applicable with respect to taxable 
years beginning after December 31, 1957. 

SECTION 77. ELECTION TO MAKE JOINT RETURN AFTER FILING SEPARATE 
RETURN 


This section, which is identical with section 61 of the House bill, 
corrects an erroneous section reference in section 6013 (b) (2) (C) of 
the 1954 Code (relating to limitation on election to make joint return 
after ee separate return) by changing “such section” to “section 
6213 


SECTION 78. RETURNS TREATED AS DECLARATIONS OF ESTIMATED TAX 
BY INDIVIDUALS 


Section 78 of the bill, which is identical with section 62 of the 
House bill, amends subsection (f) of section 6015 of the 1954 Code 
(relating to returns treated as declarations of estimated income tax 
by individuals) to provide that, in the case of a taxpayer on a fiscal- 
year basis, the months which correspond to those specified in such 
subsection shall be substituted therefor. A similar rule was provided 
by section 60 (c) of the 1939 Code. 
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SECTION 79. PUBLICITY OF EXEMPT ORGANIZATION INFORMATION 


This section, except for a change in an effective date, is identical 
with section 63 of the House bill. 
Publicity required 

Section 79 (a) of the bill amends section 6104 of the 1954 Code 
(relating to publicity of information required from certain exempt 
organizations and certain trusts) to provide for the inspection of 
certain applications for income-tax exemption under section 501 (a) 
and of the papers submitted in support of such applications. If an 
organization described in section 501 (c) or (d) is exempt from taxa- 
tion for any taxable year, the application filed by the organization 
with respect to which the Secretary or his delegate dete mined that the 
organization was so entitled to exemption, and any papers submitted 
by the organization in support of that application, are to be open to 
public inspection at the national office of the Internal Revenue 
Service. In the case of any such application which is filed after the 
date of enactment of this provision, a copy of the application is to 
be made available for public inspection at the appropriate field office of 
the Internal Revenue Service, as prescribed by regulations. Any 
application, and any papers submitted in support of such applica- 
tion, are not to be open for any public inspection if a determination has 
not been made with respect to such application that the organization 
is exempt under section 501 (a) for any taxable year. All public 
inspection under this amendment is to be made at such times, and in 
such manner, as the Secretary or his delegate may by regulations 
prescribe. 

After the application of any organization has been opened for public 
inspection under this amendment, the Secretary or his delegate is to 
furnish, upon the request of any person with respect to such organi- 
zation, a statement indicating the subsection and paragraph of sec- 
tion 501 which it has been determined describes the organization. 

Upon request of an organization submitting any papers supporting 
its application (including any organization which filed its application 
and supporting papers before the effective date of this amendment), 
the Secretary or his delegate is to withhold from public inspection any 
information contained in such supporting papers which he determines 
relates to any trade secret, patent, process, style of work, or apparatus 
of the organization, if he also determines that public disclosure would 
adversely affect the organization. Further, the Secretary or his dele- 
gate is to withhold from public inspection any information contained 
in papers supporting an application, if he determines that the public 
disclosure of such information would adversely affect the national 
defense. 

The amendment to section 6104 also provides that section 6103 (d 
of the 1954 Code (relating to inspection by committees of Congress of 
tax returns) is to apply to the application for exemption of any 
organization described in section 501 (c) or (d) which is exempt from 
taxation under section 501 (a) for any taxable year, and to any other 
papers in the possession of the Secretary or his delegate which relate 
to such application, as if such application and other papers constituted 
returns. 
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The references to the provisions of section 501 of the Internal 
Revenue Code of 1954 in this amendment are to be considered also as 
references to the corresponding provisions of the Internal Revenue 
Code of 1939 and prior revenue laws. Claims for exemption filed 
under sections 503 and 504 of the 1954 Code (or under the correspond- 
ing provisions of the 1939 Code), relating to requirements for exemp- 
tion and denial of exemption, respectively, are to be considered as 
applications for exemption for purposes of this amendment. 

The provisions discussed above are set forth in subsection (a) of 
section 6104, and the provisions of existing section 6104, which are 
retained without change, are designated by section 79 (a) of the bill 
as subsection (b) of section 6104. 

The amendments to section 6104 are to take effect on the 60th day 
after the date of enactment of the bill. 


Annual information with respect to total contributions 


Section 79 (b) of the bill amends section 6033 (b) of the 1954 Code 
(relating to the information required annually from certain tax- 
exempt organizations described in sec. 501 (c) (3)).. The information 
required to be furnished by section 6033 (b) must be made available to 
the public under existing section 6104. 

The information presently required to be filed under existing 
section 6033 (b) relates to the organizations’ financial affairs. The 
amendment provides that, in addition to the information presently 
required to be submitted annually, the organizations shall state the 
total of the contributions and gifts received by them during the year. 
Your committee bill requires such information for taxable years 
ending on or after December 31, 1958. 


SECTION 80. ADDRESS FOR NOTICE OF DEFICIENCY 


This section of the bill, which is identical with section 64 of the 
House bill, amends section 6212 (b) (1) of the 1954 Code (relating 
to address for notice of deficiency in the case of income and gift 
taxes) to correct erroneous references to chapter 1 of the 1954 Code, 
which should be references to subtitle A of the 1954 Code 


SECTION 81. RELEASE OF LIEN OR PARTIAL DISCHARGE OF PROPERTY 


This section of the bill, which is identical with section 65 of the 
House bill, amends section 6325 of the 1954 Code (relating to release 
of lien or partial discharge of property) to provide expressly for the 
discharge of a specific property from the special estate- or gift-tax 
lien where the Secretary or his delegate finds that the tax lability 
has been fully satisfied or provided for. This amendment will restore 
the provisions of the 1939 Code under which such a discharge could 
be effected without regard to the general requirement that the fair 
market value of the property remaining subject to the lien must be 
at least double the amount of the unsatisfied liability secured by 
such lien and the amount of all other prior liens upon the property. 


SECTION 82. CORRECTION OF REFERENCES TO UNITED STATES ATTORNEYS 


This section of the bill, which is identical with section 66 of the 
House bill, corrects certain provisions of the 1954 Code by changing 
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references to “United States district attorney” to “United States 
attorney.” 
SECTION 83. CONVEYANCE OF TITLE 


This section of the bill, which is identical with section 67 of the 
House bill, amends section 6339 (b) (2) of the 1954 Code (relating to 
conveyance of _ to correct a grammatical error in the heading by 
changing “OF” to “AS.” 


SECTION 84, REQUEST FOR PROMPT ASSESSMENT 


This section of the bill is the same as section 68 of the House bill. 

Subsection (a) of this section amends section 6501 (d) of the 1954 
Code (relating to request for prompt assessment) to clarify existing 
law when the period of limitations on assessment in section 6501 (e) 
or (f) is applicable and a request for prompt assessment is filed. If 
the period of limitations on assessment is longer than the normal 3-year 
period prescribed in section 6501 (a) as a result of any of the exceptions 
in subsections (c), (e), or (f) of section 6501, the amendment makes it 
clear that the longer period will be applic able notwithstanding the 
filing of a request for prompt assessment under section 6501 (d). 

Subsection (b) of this section amends section 6501 (d) of the 1954 

Code to make it clear that, in the case of a corporation, the request for 
prompt assessment may be filed by a corporation in the process of 
dissolution or by one already dissolved. 


SECTION 85. LIMITATIONS ON ASSESSMENT AND COLLECTION 


This section of the bill is the same as section 69 of the House bill. 

Subsection (a) of this section amends section 6501 (g) (2) of the 1954 
Code (relating to returns as exempt organizations) to indicate clearly 
that the filing of a return as an exempt organization will start the 
running of the period of limitations for assessment if such organization 
is later held to be taxable, regardless of whether the organization is a 
corporation or a trust. This is accomplished by substituting the word 
“organization” for the word “corporation” each place it appears in 
section 6501 (g) (2). 

Subsection (b) of this section amends section 6501 of the 1954 Code 
(relating to limitations on assessment and collection) to provide that a 
deficiency for any taxable year attributable to the application of a net 
operating loss carryback to such year may be assessed at any time 
within the period of limitations on assessment applicable to the taxable 
year in which the loss arose. ‘This provision, corresponding to section 
276 (d) of the 1939 Code, was inadvertently omitted from the 1954 
Code. 


SECTION 86. LIMITATIONS ON CREDIT OR REFUND 


This section of the bill is identical with section 70 of the House bill. 
Subsections (a) and (b) of this section amend section 6511 of the 
1954 Code (relating to limitations on credit or refund) to provide 
that a claim for credit or refund may be filed within 3 years from the 
date the return was actually filed. Under existing law a claim for 
refund or credit must be filed within 3 years from the due date of the 
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return (determined without regard to any extension), whereas an assess- 
ment may be made within 3 years from the date the return was 
actually filed. Thus, the amendment conforms the period on filing 
claim for credit or refund more nearly to the period on assessment. 
To correlate the limit on the amount of a credit or refund to this 
amendment, where payments are made during the period of an exten- 
sion of time within which to file the return, section 6511 (b) (2) (A) 
(relating to the limit on the amount of credit or refund when claim is 
filed within 3-year period) is also amended to provide that there shall 
be added to the period of 3 years immediately preceding the filing of 
the claim a period equivalent to the period of any extension for filing 
the return to which the claim relates. 

Subsection (d) of this section amends section 6511 (d) (2) (A) of the 
1954 Code (relating to special period of limitation for credit or refund 
in case of net operating loss carrybacks) to provide that, in the case 
of taxpayers other than corporations, a claim for credit or refund may 
be filed within the period which expires with the 15th day of the 40th 
month following the end of the taxable year of the net operating loss. 
The 15th day of the 39th month is retained for corporations. This 
amendment reflects the change made in the 1954 Code in the filing 
date for income tax returns. 


SECTION 87. CORRELATION OF INTEREST WHERE OVERPAYMENT OF TAX 
IS CREDITED AGAINST UNDERPAYMENT OF TAX 


In general 

Section 6611 (b) (1) of the 1954 Code provides that interest on an 
overpayment of tax which is credited against an additional assess- 

ment—e. g., an assessed deficiency—shall be allowed from the date 
of the overpayment to the date of assessment. If the overpayment 
were refunded, rather than credited, interest on it would be allowed 
until a date preceding by 30 days the issuance of the refund check. 
On the other hand, interest on a deficiency runs from the due date 
thereof to the date it is paid. In the case of a credit, it would run 
until the date the credit 1s scheduled, which may be long subsequent 
to the date that interest on the overpayment is cut off by assessment 
of a deficiency. In cases where a waiver of the restrictions on assess- 
ment is filed, interest on an overpayment may be running while, during 
the period between the 30th day after the waiver and the issuance of 
notice and demand, interest on an offsetting deficiency may be sus- 
pended. 

This section, which corresponds to section 71 of the House bill, 
amends section 6601 of the 1954 Code (relating to interest on under- 
payments, etc.) by adding a new subsection (g) dealing with satis- 
faction of underpayments by credits. This subsection denies interest 
to the Government on any portion of an underpayment satisfied by 
the crediting against it of an overpayment for the period during which 
interest would run on the overpayment so credited if the credit had 
not been made, e. g., if it had instead been refunded. The rule would, 
of course, not apply in special cases where interest does not run on 
overpayments, but would apply where interest runs for a specially 
limited period to the extent of that period. In addition, section 
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6611 (b) (1) is amended to remove the distinction now existing in the 
running of interest where the overpayment is credited against an 
underpayment of original tax and where it is credited against an 
additional assessment. Interest on a credited overpayment would 
in either case now run only from the date of the overpayment to the 
original due date of the amount against which it is credited. Thus, 
if it is credited against an underpayment antedating the overpayment, 
no interest would run on the overpayment at all. Since interest 
would otherwise run on the overpayment from the date of overpay- 
ment to the date of refund, interest on the underpayment will stop 
running as of the date of the overpayment; that is, when the mutuality 
of indebtedness arises. Similarly, in the case of an overpayment 
which antedates the due date of an underpayment, interest will run 
on the overpayment only until such due date, that is, when the 
mutuality of indebtedness arises. 

In addition, it was necessary to make similar amendments to the 
1939 Code to take care of transitional situations where there exists 
an underpayment or an overpayment arising under the 1939 Code, 
but, respectively, an overpayment or underpayment exists under the 
1954 Code. These amendments will also apply in cases where both 
the overpayment and underpayment arose under the 1939 Code. 
The amendments made to both codes will have only limited retro- 
activity, since the amendments will apply only to credits made after 
December 31, 1957. 

Section 6611 (c) is repealed. Since the distinction between credits 
against original tax and against an additional assessment is not to be 
preserved, the definition of an additional assessment contained in 
section 6611 (c) is obsolete. 


Interest attributable to net operating loss carryback for certain taxable 
years ending in 1954 
Subsection (e) of this section of the bill is intended to take care of 
a different problem, which arises because of changes made by section 
172 of the 1954 Code (relating to net operating loss deduction). 
Under the 1939 Code as it existed just prior to enactment of the 1954 
Code, a taxpayer was entitled to carry back a net operating loss only 
to the taxable year immediately preceding the loss year. The 1954 
Code permits a carryback to the 2 taxable years immediately pre- 
ceding the loss year. Accordingly, situations may exist where refunds 
have been made for the vear immediately preceding the loss year but 
where, because of the enactment of the 1954 Code, the refunds a some 
erroneous, since instead a refund should have been made with respect 
to the second preceding taxable year. Thus, the enactment of the 
1954 Code may have created deficiencies for the taxable year imme- 
diately preceding the loss year, but an overpayment for the second 
prec eding taxable year. Under section 3771 (e) of the 1939 Code, 
no interest runs on the overpayment for the second preceding taxable 
ar until a claim for refund is filed, although interest on the deficiency 
os started to run. Subsection (e) of this section of the bill cuts 
off interest on the deficiency in these cases for any period during 
which there existed a corresponding amount of overpayment with 
respect to which no interest is payable. 
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SECTION 88. INTEREST ON UNDERPAYMENTS 


This section, which corresponds to section 72 of the House bill, 
amends section 6601 of the 1954 Code (relating to interest on under- 
payments of tax) to provide expressly that interest may be assessed 
and collected at any time during the period within which the tax to 
which such interest relates may be collected. Section 6601 (a) 
imposes interest on any unpaid tax from the date the tax is required 
to be paid until it is paid, and section 6601 (f) (1) provides that, ex- 
cept as otherwise provided, any reference to tax shall be deemed also 
to refer to the interest imposed on such tax. The amendment makes 
it clear that interest need not be assessed within the period of limita- 
tions applicable to the assessment of the tax to which such interest 
relates. 


SECTION 89. FAILURE TO FILE CERTAIN INFORMATION RETURNS 

This section, which is identical with section 73 of the House bill, 
amends subsection (a) of section 6652 of the 1954 Code, relating to 
failure to file certain information returns, to make it clear that the 
additional amount will apply if the returns are not filed within the time 
prescribed therefor and that in the absence of reasonable cause late 
filing will not prevent imposition of the additional amount. Further, 
the application of the section has been limited to those information 
returns for which a fixed due date is prescribed by regulations, as 
distinguished from those returns (such as returns of brokers required 
under sec. 6045) which are required to be filed only upon request of the 
Secretary of the Treasury or his delegate. 


SECTION 90. DEFINITION OF UNDERPAYMENT 


Section 90 of the bill, which is identical with section 74 of the House 
bill, clarifies section 6653 (c) (1) of the 1954 Code, relating to the 
definition of the term ‘‘underpayment,” by expressly providing that 
the tax shown on the return shall be taken into account where the 
return is filed on the due date as well as where it is filed before the 
cue date. 


SECTION 91. TERMINATION OF TAXABLE YEAR IN CASE OF DEPARTING 
ALIENS 


This section of the bill, which is identical with section 75 of the 
House bill, amends section 6851 (d) of the 1954 Code (relating to 
departure of alien from the United States) to provide that the Secre- 
tary or his delegate may, by regulations, waive the basic requirement 
of such section that every alien before departure from the United 
States must secure a certificate that he has complied with all obliga- 
tions imposed upon him by the income tax laws. Under the provi- 
sions of existing law such requirement is mandatory. Section 6851 
(d) is also amended to provide that (subject to such exceptions as 
the Secretary of his delegate may prescribe by regulations) payment 
of taxes not otherwise due, or the furnishing of bond for the payment 
thereof, will not be required under section 6851 if the Secretary or 
his delegate determines that the collection of the tax will not be 
jeopardized by the departure of the alien. 
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SECTION 92. BANKRUPTCY AND RECEIVERSHIP PROCEEDINGS 


This section of the bill, which is identical with section 76 of the 
House bill, amends section 6871 (a) of the 1954 Code (relating to 
claims for income, estate, and gift taxes in bankruptev and receivership 
proceedings) to provide expressly for immediate assessment of a 
deficiency upon the filing of a petition by a taxpayer in a proceeding 
under the Bankruptcy Act, where approval of the petition is not 
required by such act. Section 6871 (a) now provides expressly for 
immediate assessment upon the adjudication of bankruptcy of any 
taxpayer in any liquidating proceeding, or the approval of a petition 
of, or against, any taxpayer in any other bankruptcy proceeding, but 
in the case of certain proceedings under the Bankruptey Act (such as 
a proceeding under ch. 11 thereof) approval of the petition is not 
required. The amendment merely makes it clear that in case there 
is no provision for approval of the petition under the Bankruptcy 
Act, the assessment is to be made when the petition is filed. 

A similar amendment is also made in section 6871 (b) of the 1954 
Code (relating to claims filed despite pendency of Tax Court pro- 
ceedings) to provide expressly that a petition for redetermination by 
the Tax Court shall not be filed after the filing of a petition in a 
proceeding under the Bankruptcy Act where approval of the petition 
is not required under such act. Section 6871 (b) now provides 
expressly for such a rule in the case of adjudications in bankruptcy 
and approval of a petition in bankruptcy, and the amendment merely 
makes clear that the rule is applicable when the petition is filed in 
case there is no provision for approval of the petition under the 
Bankruptey Act. 


SECTION 93. USE OF CERTIFIED MAIL 


This section, which is identical with section 77 of the House bill, 
amends section 7502 (c) of the 1954 Code (relating to registered mail) 
to authorize the Secretary of the Treasury or his delegate to prescribe 
by regulations the extent to which the provisions of that section 
relating to prima facie evidence of delivery and to postmark date, 
now applicable to registered mail, shall apply to certified mail. 

Subsection (b) of section 93 of the bill amends sections 167 (d), 
534 (b), 6164 (d) (2), 6212 (a) and (b) (2), and 6532 (a) (1) and (4), 
which presently require the Internal Revenue Service and taxpayers 
to send certain notices by registered mail, and section 7455 (which 
provides for service by registered mail of any pleading, notice, or 
process in respect of Tax Court proceedings), to permit the use of 
either certified or registered mail in sending such notices or effecting 
such service. 

Subsection (c) of section 93 of the bill provides for the use of certified 
or registered mail under any unrepealed section of the 1939 Code. 

Subsection (d) of section 93 of the bill provides that the amend- 
ments made by this section shel] apply only to mailing which occurs 
after the date of enactment of the bill. 


SECTION 94. REPRODUCTION OF RETURNS AND OTHER DOCUMENTS 


This section of the bill, which adds a new section to the 1954 Code 
relating to the reproduction of returns and other documents), is 
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identical with section 78 of the House bill, except that the number of 
the new section which is added has been changed from 7512 to 7513. 

The new section 7513 authorizes the Secretary or his delegate to 
have any Federal agency or any person process any film or photoim- 
pression of any return, document, or other matter, and to make any 
reproductions from any film or photoimpression of any return, docu- 
ment, or other matter. The Secretary or his delegate shall prescribe 
regulations which shall provide such safeguards as in the opinion of 
the Secretary or his delegate are necessary or appropriate to protect 
the film, photoimpressions, and reproductions made therefrom, against 
any unauthorized use, and to protect the information contained therein 
against any unauthorized disclosure. 

The new section 7513 also provides that any reproduction made in 
accordance with such section shall have the same legal status as the 
original. Thus, a reproduction of a return may be shown to a share- 
holder who is entitled to examine the return in accordance with sec- 
tion 6103 (c). Similarly, a shareholder who examines a reproduction 
of a return will be subject to the penalty of section 7213 (a) (3) if he 
makes any unauthorized disclosure of the information contained in 
such reproduction. In addition, the new section 7513 provides that 
if a reproduction is properly authentic ated, it shall be admissible in 
evidence in any judicial or administrative proceeding as if it were the 
original, whether or not the original return, document, or other matte 
is in existence. 

Section 94 of your committee bill also amends section 7213 of th 
1954 Code (relating to the penalties for unauthorized disclosures of 
information) to provide that any person who uses any film or photo- 
impression, or reproduction therefrom, or who discloses any informa- 
tion contained in any such film, photoimpression, or reproduction, in 
violation of any provision of the regulations prescribed pursuant to the 
new section 7513 (b), shall be fined not more than $1,000, or imprisoned 
not more than 1 year, or both. 


SECTION 95. SEALS FOR OFFICES OF TREASURY DEPARTMENT 


This section of the bill, which adds a new section to the 1954 Code 
(relating to authority to prescribe or modify seals), is identical with 
section 79 of the House bill, except that the number of the new sectior 
which is added has been changed from 7513 to 7514. 

The new section 7514 authorizes the Secretary of the Treasury or 
his delegate to prescribe or modify seals of office for district directors 
of internal revenue and other officers or employees of the Treasury 
Department to whom any of the functions of the Secretary ar: 
delegated. Any such seal will be a seal of the office and not of the 
individual holding the office, and it will remain in the custody of th 
officer designated by the Secretary or his delegate. Such seal may, 
in accordance with regulations prescribed by the Secretary or his 
delegate, be affixed in lieu of the seal of the Treasury Department to 
any “certification or attestation, except that such seal shall not be 
affixed to material to be published in the Federal Register. 

The facsimiles of the seals prescribed under the new section 7514 
will be published in the Federal Register, and such section provides 
that judicial notice shall be taken of any seal so published. 
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SECTION 96. INCOME TAXES PAID UNDER CONTRACT 


Amendment of 19389 Code 


Subsection (a) of section 96 of the bill, which corresponds to sub- 
section (a) of section 80 of the House bill, amends section 22 of the 
1939 Code by adding a new subsection (p), relating to income taxes 
paid under contract by one corporation for another corporation. 
The House bill would have limited the application of the new sub- 
section to income taxes paid under a lease. Your committee has 
qrotenres subsection (a) of section 96 to make the new subsection (p) 

pplicable to contractual agreements generally. 

Your committee bill provides that the new subsection applies if 

1) a contract was entered into before January 1, 1952, (2) under the 
contract, one party (the payor) is obligated to pay, or to reimburse 
another party (the payee) for, any part of the tax imposed by chapter 1 
‘f the 1939 Code on the payee with respect to the income derived under 
the contract by the payee from the payor, and (3) both the payor and 
the payee are corporations. If the new subsection applies, then gross 

ncome of the payee shall not include any such payment or reimburse- 
ment other than the payment or reimbursement of the tax imposed by 

‘hapter 1 of the 1939 Code on the payee with respect to the income 
lerived under the contract by the payee from the payor, determined 
without the inclusion of any such payment or reimbursement in gross 
neome. Thus, for taxable years beginning in 1952 and for subsequent 
years to which the 1939 Code applies, the payee upon satisfying the 

above three conditions is taxed only upon the amount of the payment 
required under the contract and the amount of any Federal income 

ix paid by the payor (determined without “‘pyramiding’’). 

This section further provides that a deduction shall be allowed to 
he payor for all such payments or reimbursements made but only to 
he extent that any such payment or reimbursement is attributable 
to an amount paid by the payor to the payee under the contract 
other than any payment or reimbursement of the tax imposed by 
‘th. 1 of the 1939 Code) which is allowable as a deduction to the 
payor. Thus, if the payment under the contract (other than the 
payment or reimbursement of tax) is deductible, the deduction would 
include these payments: the amount of the payment under the con- 
tract; the initial or original amount of Federal income tax attribut- 
able to such payment; and the tax attributable to such initial or 
original tax. 

This section applies to a contract to which the payor and the payee 
are parties. Also, it has no application to a contract which provides 
for payment of Federal income taxes on income which is not derived 
inder the contract by the payee. 

The new subsection (p) further provides that a contract shall be 
considered to have been entered into before January 1, 1952, if it is 
a renewal or continuance of a contract entered into before such date 
and if such renewal or continuance was made in accordance with an 
yption contained in the contract on December 31, 1951. For pur- 
poses of the new subsection, a contract includes a lease. 


Effective date 

Subsection (b) of section 96 of the bill provides an effective date 
provision which states that the amendment made by subsection (a) 
f such section shall apply with respect to taxable years beginning 
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after December 31, 1951, to which the Internal Revenue Code of 1939 
applies. If refund or credit of any overpayment resulting from the 
application of the amendment made by subsection (a) is prevented on 
the date of the enactment of the bill, or within 6 months after such 
date, by the operation of any law or rule of law (other than sec. 3760 
of the Internal Revenue Code of 1939 and sec. 7121 of the Internal 
Revenue Code of 1954, relating to closing agreements, and sec. 3761 
of the Internal Revenue Code of 1939 and sec. 7122 of the Internal 
Revenue Code of 1954, relating to compromises), refund or credit of 
such overpayment may, nevertheless, be made or allowed if claim 
therefore is filed within 6 months after such date. No interest shall 
be paid on any overpayment resulting from the application of the 
amendment made by section 96 (a) of the bill. 


SECTION 97. CERTAIN RECAPITALIZATIONS OF RAILROAD CORPORATIONS 


Section 97 of the bill, for which there is no corresponding provision 
in the House bill, amends section 723 of the 1939 Code (relating to 
equity invested capital in special cases) by adding at the end ther reof 
a new subsection (c). Under the amendment, the equity invested 
capital of a railroad corporation which has been recapitalized after 
December 31, 1938, in pursuance of an order of the court having jur- 
isdiction of such corporation, either in a receivership proceeding or 
in a proceeding under section 77 of the National Bankruptey Act, at 
the election of the taxpayer will be determined in the same manner as 
if the assets which the corporation held immediately following the 
recapitalization had been transferred to a new corporation in a trans- 
action to which section 760 of the Internal Revenue Code of 1939 is 
applicable. The election allowed by this section may be made under 
such regulations as the Secretary or his delegate may prescribe. For 
this purpose, all of such assets are to be considered as having been 
transferred to a iiew corporation in exchange for the stock, securities, 
and other liabilities existing immediately after the recapitalization. 
The amendment is effective with respect to taxable years beginning 
after December 31, 1941. 


SECTION 98. BEQUESTS, ETC., TO SURVIVING SPOUSE 


This section for which there is no corresponding provision in the 
House bill amends section 812 (e) (1) (F) of the Internal Revenue 
Code of 1939. 

Section 812 (e) of the Internal Revenue Code of 1939 allows as 
a deduction from the gross estate certain property interests passing 
to the decedent’s surviving spouse. With several exceptions, no 
deduction is allowable under that section in the case of terminable 
interests. Paragraph (1) (F) of subsection (e) provided an exception 
to this rule in the case of certain terminable interests provided 
number of conditions were met. The transfer was required to be in 
trust and did not qualify for the deduction unless (1) the surviving 
spouse was entitled to all of the income from corpus of the trust 
during her life, (2) the income was payable at annual or more frequent 
intervals to her, and (3) the surviving spouse was given a complete 
and unrestricted power to appoint the entire remainder in the trust 
property to herself or to her estate. It has been held that a trust 


TECHNICAL AMENDMENTS ACT OF 1958 241 


under which the surviving spouse was entitled to income from only 
a part of the trust or had a power to appoint only part of the trust 
property did not qualify for the marital deduction to any extent. 
For example, if H bequeathed property to T in trust to pay half 
of the income from the trust property to W during her life and at 
her death to distribute the trust property to whomever W should 
appoint by her will, no portion of the trust would qualify for the 
marital deduction, nor would any part of the trust qualify for the 
marital deduction if W were paid the entire income for life but at 
her death had a power to distribute only half of the trust property 
to whomever she desired to appoint by will. 

Subsection (a) of section 98 of this bill amends section 812 (e) (1) (F) 
of the Internal Revenue Code of 1939 in order to apply rules com- 
parable to the provisions of section 2056 (b) (5) of the Internal 
Revenue Code of 1954. Thus, if an interest in property passes from 
the decedent to his surviving spouse (whether or not in trust) and the 
spouse is entitled to all the income from the entire interest or all the 
income from a specific portion of the entire interest, with a power in 
her to appoint the entire interest or the specific portion, the interest 
which passes to her qualifies as a marital deduction in computing the 
taxable estate of the decedent if it satisfies the following five conditions: 

(1) The surviving spouse must be entitled for “life to all of the 
income of the entire interest, or to all of the income from a 
specific portion of the entire interest. 

(2) The income payable to the surviving spouse must be 
payable annually or at more frequent intervals. 

(3) The surviving spouse must have the power to appoint the 
entire interest or the specific portion to either herself or to her 
estate. 

(4) The power in the surviving spouse must be exercisable by 
her alone, and (whether exercisable by will or during life) must 
be exercisable in all events. 

5) The entire interest, or the specific portion, must not be 
subject to a power in any other person to appoint any part to 
any person other than the surviv ing spouse. 

For example, if H in his will provided for the creation of a trust under 
the terms of which the income from all of the trust property is payable 
to his surviving spouse with ee power in the spouse to 
appoint one-half of the trust property by will, such interest will 
qualify as an exception from the terminable interest rule to the extent 
of the value of one-half of the trust property. If, in the above ex- 
ample, the surviving spouse was to receive one-half of the income from 
all of the trust property with an uncontrolled power to appoint all of 
such property by will, such interest will qualify as an exception from 
the terminable interest rule to the extent of the value of one-half of 
the trust property. The foregoing rules are equally applicable to 
transfers by the decedent not in trust. 

Subsection (b) of section 98 of this bill provides that the amend- 
ment made by subsection (a) shall apply with respect to estates of 
decedents dying after April 1, 1948, and before August 17, 1954. 
Subsection (b) further provides that if refund or credit of any over- 
payment wanting from the application of such amendment is pre- 
vented on the date of the enactment of this act, or at any time within 
1 year from such date by the operation of any law or rule of law 
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(other than section 3760 of the Internal Revenue Code of 1939 or sec- 
tion 7121 of the Internal Revenue Code of 1954, relating to closing 
agreements, and other than section 3761 of the Internal Revenue Code 
of 1939 or section 7122 of the Internal Revenue Code of 1954, relating 
to compromises), refund or credit of such overpayment may, never- 
theless, be made or allowed if claim therefor is filed within 1 year 
after the date of the enactment of this act. No interest shall be 
allowed or paid on any overpayment resulting from the enactment of 
this section. 


SECTION 99. CHANGE FROM RETIREMENT TO STRAIGHT LINE METHOD OF 
COMPUTING DEPRECIATION IN CERTAIN CASES 


This section, which may be cited as the “Retirement-Straight Line 
Adjustment Act of 1958,” provides a settlement of a problem involv- 
ing the retirement method of accounting which has existed for a num- 
ber of years and has presented difficulties in tax administration. It 
is the same as section 81 of the House bill except for a technical 
amendment in subsection (d) thereof. 

Subsection (b) oo s that any taxpayer who held retirement- 
straight line property (as defined in subsection (c)) on its 1956 ad- 
justment date (as dofined in subsection (g) (4)) may elect to have 
the section apply. The election shall be irrevocable and shall apply 
as provided in this section to all retirement vee line property, 
including such property for a iods when held by predecessors (as 
defined in slaienidion (7) (5)) of the ta: payer. 7 election under 
this section shall be made at such time and in such manner as the See- 
retary or his dele gate shall prescr rs 

Subsection (c) defines the term “retirement-straight line property” 
to mean any and all property of a kind or class with respect to which 
the taxpayer (or a predecessor of the taxpayer) changed, pursuant to 
the terms and conditions prescribed for it by the Commissioner of In- 
ternal Revenue, from the retirement to the straight line method of 
computing the allowance for any taxable year beginning after Decem- 
ber 31, 1940, and before January 1, 1956, of de ductions for deprecia- 
tion. 

Subsection (d) provides the basis adjustments to be made by the 
taxpayer as of the 1956 adjustment date in respect of all periods 
before that date in order to determine the adjusted basis of all retire- 
ment-straight line property held by the taxpayer on that date. This 
adjus ted basis on the 1956 adjustment date, that is, on the first day 
of the ape ’s first taxable year beginning after December 31, 1955, 
shall be used by the taxpayer as a starting point in determining tax- 
able income for any taxab le year beg inning after December ol, 1955. 
In order to arrive at the adjus ted basis on the 1956 adjustment date, 
the taxpayer will start with the unadjusted basis of all retireme nt- 
straight line property held by the taxpayer or a predecessor on the 
changeover date (that is, on the first day of the first taxable year for 
which the change from the retirement to the straight line method 
of computing the depreciation allowance was effective) and will make 
the adjustments prescribed by subsection (d) taking into account those 
required, in accordance with the method of accounting regularly used, 
for additions and retirements and other dispositions of property 
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occurring on or after the changeover date and before the taxpayer’s 
1956 adjustment date. The adjustments required by subsection (d) 
shall be made in lieu of the adjustments for exh: vustion, wear and tear, 
and obsolescence otherwise required by section 1016 (a) (2) and 
section 1016 (a) (3) of the Internal Revenue Code of 1954. 

Paragraph (1) of subsection (d) requires an adjustment to be made 
as of the 1956 adjustment date for depreciation sustained before 
March 1, 1913, on all retirement-straight line property held by the 
taxpayer or a predecessor on March 1, 1913, for which cost was or is 
claimed as basis and which was either (1) retired by the taxpayer or 
a predecessor before the changeover date or (2) held by the taxpayer 
or a predecessor on the changeover date. This rule of wainehentelt 
for depreciation sustained before March 1, 1913, is subject to several 
restrictions, however. In the case of property retired before the 
changeover date the adjustment is required only if a deduction was 
allowed in computing net income by reason of the retirement and 

the deduction was computed on the basis of cost of the property with- 

out adjustment for depreciation sustained before March 1, 1913. 
Moreover, in the case of any such property retired during any taxable 
year beginning after December 31, 1929, the adjustment shall not 
exceed that portion of the amount attributable to depreciation sus- 
tained before March 1, 1913, on the property retired which resulted, 
by reason of the deduction so allowed, in a reduction of taxes under 
the 1954 Code or under prior income, war-profits, or excess-profits tax 
laws. In the case of property held on the changeover date the ad- 
justment for depreciation sustained before M: ich 1, 1913, is not re- 
quired if the acc was disposed of on or after the changeover 
date and before the 1956 adjustment date and is property to which 
paragraph (2) we BRE (d) applies. 

Subsection (d) (1) provides that the adjustment required to be 
made thereunder for depreciation sustained before March 1, 1913, shall 
be allocated, in the manner prescribed by the Secretary or his dele- 
gate, among all retirement-straight line property held by the taxpayer 
on its 1956 adjustment date. It is anticipated that the adjustment for 
depreciation sustained before March 1, 1918, on property no longer 
held by the taxpayer on its 1956 adjustment date will be allocated, 
perhaps on the basis of a weighted average or some other reasonable 
method, among the remaining retirement-straight line properties held 
by the taxpayer on such adjustment date. 

Paragraph (2) of subsection (d) requires an adjustment to be 
made as of the 1956 adjustment oo for that portion of the reserve 
(hereinafter referred to as the “terms letter” reserve) prescribed by 
the Commissioner of Internal Revenue in connection with the change- 
over to the straight-line method which was applicable to any retire- 
ment-straight line property disposed of by sale, casualty, or “ab- 
normal” retirement in the nature of speci ul obsolescence, but only if 
the sale occurred in, or a deduction by reason of such casualty or 
“abnormal” retirement was allowed for Federal income-tax purposes 
for, a period beginning on or after the changeover date and ending 
before the taxpayer’s 1956 adjustment date. Since the “terms letter” 
reserve includes an adjustment for depreciation sustained before 
March 1, 1913, no adjustment is required under paragraph (1) (B) 
of subsection (d) in respect of property to which paragraph (2) of 
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subsection (d) applies; otherwise, there would be a double adjustment 
for the depreciation sustained before March 1, 1913, on the same 
property. 

Paragraph (3) of subsection (d) requires an adjustment to be made 
as of the 1956 adjustment date for the entire amount of depreciation 
allowable, pursuant to the terms and conditions prescribed by the 
Commissioner of Internal Revenue in connection with the change- 
over, for all periods beginning on or after the changeover date and 
ending before the taxpayer’s 1956 adjustment date. This adjustment 
shall include any such depreciation allowable with respect to any 
retirement-straight line property which was disposed of on or after 
the changeover date and before the taxpayer’s 1956 adjustment date. 
Eveample 

The operation of subsection (d) of this section may be illustrated 
by the following example. Assume that on its changeover date, 
January 1, 1943, the taxpayer or its predecessor held retirement- 
straight line property with an unadjusted cost basis of $10,000. 
Depreciation sustained before March 1, 1913, on retirement-straight 
Ime property held by the taxpayer or its predecessor on March 1, 
1913, for which cost was or is claimed as basis amounts to $800, Of 
this total depreciation sustained before March 1, 1913, $200 is attribut- 
able to retirement-straight line property retired before January 1, 
1943, under circumstances requiring the adjustment under subsection 
(d) (1) (A), and $600 is attributable to retirement-straight line 
property held by the taxpayer or its predecessor on January 1, 1943. 
On December 31, 1954, retirement-straight line property costing $1,500 
was permanently retired under circumstances giving rise to an abnor- 
mal retirement in the nature of special obsolescence. The “terms 
letter” reserve applicable to this retired property was $450, of which 
$120 represents depreciation sustained before March 1, 1918. On 
December 31, 1954, retirement-straight line property costing $1,000 
was also permanently retired under circumstances giving rise to a 
normal retirement. None of the property retired on December 31. 
1954, had any market or salvage value on that date. Depreciation 
allowable on retirement-straight line property under the terms and 
conditions prescribed by the Commissioner in connection with the 
changeover for all periods beginning on or after January 1, 1943, and 
ending before the taxpayer’s 1956 adjustment date (January 1, 1956), 
amounts to $2,155, of which $135 is applicable to the property retired 
as an abnormal retirement and $850 is applicable to the property 
retired asa normal retirement. The adjusted basis on January 1, 1956, 
of the retirement-straight line property held by the taxpayer on that 
date is $5,800, determined as follows and in accordance with subsec- 
tion (d) of this section: 


Asset account: 


1. Unadjusted cost on Jan. 1, 1943.._......__...- See eee 
2. Less: 
(a) Adjustment for abnormal retirement_____-_____ $1, 500 
(bv) Adjustment for normal retirement __-_-_- Snes 1, 000 
—-_ 2, 500 
38. Balance as of Jan. 1, 1956_____-_- SS ee 7, 500 
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Additions to reserve for depreciation : 
1. Depreciation sustained before Mar. 1, 1913, on— 





(a) Property retired before Jan. 1, 1948_____...-____--___ $200 
(6) Property helG0n Jae. 8. TOG in oc ceesns ne $600 
Less portion of such depreciation sustained on property 
withdrawn by abnormal retirement on Dec. 31, 1954... 120 
480 


2. Portion of “terms letter’ reserve applicable to abnormal retire- 


ment on Dee. 31, 1954 (including $120 depreciation sustained 


DOEOSS BEUs.. 3: TRB ocean enc ciectchk eal gidakees 450 
3. Depreciation allowable under “terms letter’ from Jan. 1, 1948, 

OS Be, Saks, RO ek io charmed ina ates seeds ane mares raaaraens 2, 155 
ih, “SOGRT Cn Sa sn en ew pcueseee th eee eee 3, 285 


Charges to reserve for depreciation: 
1. Adjustment for abnormal retirement: 
(a) Portion of “terms letter’ reserve applicable to 


such property_.......... eS gee lage OLA $450 
(b) Depreciation applicable to such property and 
allowed from Jan. 1, 19438, to Dec. 31, 1954______- 135 
—. 585 
2. Adjustment for normal retirement aad ie ee 1, 000 
3. Total charges . esa © ae lite ett ca het ei 1, 585 


Balance in reserve for depreciation : 
1. Total additions, as above _____ a : ; 3, 285 
2. Total charges, as above__ 


3. Balance as of Jan. 1, 1956 sae San 8G oda caieek lin eae 1, 700 
Adjusted basis of retirement-straight line property : 

1. Balance in asset account, as above__ we ee oe oi ool eect 7,500 

2. Balance in reserve account, as above a a as sa tale 1, 700 

3. Adjusted basis as of Jan. 1, 1956_- Ob hg ely ee 5, 800 


The $5,800 adjusted basis on January 1, 1956, of the retirement- 
straight line property held by the taxpayer on that date is to be re- 
covered over the remaining useful life of such property. The remain- 
ing useful life of the property will be reviewed regularly, and appro- 
priate adjustments in the rates will be made as necessary in order to 
spread the remaining basis less salvage over the average remaining 
useful life. 

Subsection (e) provides the adjustments to be made in determining 
the adjusted basis of any retirement-straight line property as of any 
time on or after the changeover date and before the taxpayer’s 1! 156 
adjustment date and is to be used in determining taxable (or net) 
income for taxable years beginning on or after the changeover date 
and before the taxpayer’s 1956 adjustment date. The adjustments 
prescribed by subsection (e) are interim adjustments only; they will 
not be used in determining the basis of property for taxable years 
beginning before the changeover date or on or after the taxpayer’s 
1956 adjustment date. In order to arrive at the adjusted basis under 
subsection (e), the taxpayer will start with the unadjusted basis of all 
retirement-straight line property held by the taxpayer or its predeces- 
sor on the changeover date and will make the adjustments prescribed 
by subsection (e) taking into account those required, in accordance 
with the method of accounting regularly used, for additions and retire- 
ments and other dispositions of retirement-straight line property oc- 





246 TECHNICAL AMENDMENTS ACT OF 1958 


curring on or after the changeover date and before the 1956 adjust- 
ment date. The adjustments ‘Tequired by subsection (e) shall be made 
in lieu of the adjustments for exhaustion, wear and tear, and ob- 
solescence otherwise required by section 1016 (a) (2) and section 
1016 (a) (3) of the Internal Revenue Code of 1954 and by the cor- 
od provisions of prior revenue laws. Subsection (e) is not 
to apply in determining adjusted basis for purposes of section 437 
(c) (relating to the determination of equity capital for purposes of the 
Excess Profits Tax Act of 1950) of the Internal Revenue Code of 1939. 

Paragraph (1) of subsection (e) provides that the basis of the prop- 
erty involved must be adjusted as of the specific applicable date for 
so much of the “terms letter” reserve as is applicable to that specifi 
property. Paragraph (2) of subsection (e) provides that the basis of 
the property involved must be adjusted as of the specific applicabl 
date for so much of the depreciation allowable under the terms and 
conditions prescribed by the Commissioner in connection with the 
changeover as is applicable to the 7 cific property involved. 

It is intended by subsection (e) to provide that the adjustments te 
basis prescribed by the Commissioner of Internal Revenue in con- 
nection with the changeover, including the full “terms letter” reserve, 
and the depreciation allowable from the changeover date, computed 
in accordance with the terms and conditions prescribed by the Com- 
missioner in connection with the changeover, shall be considered the 
ab adjustments to basis in determining taxable income for any 

axable year beginning on or after the changeover date and before th« 
ae r’s 1956 adjustment date. 

Exam ple 

The operation of subsection (e) may be illustrated by the following 
example. The facts are assumed to be the same as those in the example 
illustrating subsection (d), except that (1) it is desired to determine 
the adjus sted basis of retirement-straight line property as of January 
1, 1955, (2) the full “terms letter” reserve prescribed by the Commis 
sioner as of January 1, 1943, is $3,000, and (3) the depreciation allow- 
able under the “terms letter” from the changeover date to December 
31, 1954, is $2,100. The adjusted basis on January 1, 1955, of the ret tire- 
ment-straight line property held by the taxpayer on that date is $3,985, 
determined as follows and in accordance with subsection (e) of this 
section : 


Asset account: 


i: tieeeseeted cost:on Jan; 3, 1965..02620..00........ eo eo ep 
2. 2288: 
a. Adjustment for abnormal retirement_____.____-_--_ $1, 500 
b. Adjustment for normal retirement____----~~~- 1, 000 
———-__ 2, DK 
= elenee oe. OF Jan. 1, 1960.......6..0<5- a a =e a 7, 500 


Additions to reserve for depreciation : 


1. Full “terms letter” reserve as of Jan. 1, 1943__-_-- so to in gs 3, 000 
2. Depreciation allowable under “terms letter” from Jan. 1, 1945, 

to Dec. 31, 1954_____ la a te RN a Tara 2,100 
S. Hotel eaditions.................. betes ae ee a os Oe ; 100 
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Charges to reserve for depreciation : 
Adjustment for abnormal retirement : 
a. Portion of “‘terms letter” reserve applicable to such 





TO ooo rced rss oz ous ccnnk cs eats chest io aoaaea pana ae ee $450 
b. Depreciation applicable to such property and al- 

lowed from Jan. 1, 19438, to Dec. 31, 1954____--__ 135 
$585 
2. Adjustment for normal retirement___-_~- i ice neal gains sn deen eee ais 1, 000 
S SEOCRE CHATIOE. 2ccnwkiecaneecncdoca cd ntl Sa bimiallh kk id teen 1, 585 

Balance in reserve for depreciation : 
1. Total additions, as above______~- sie icons asain tag edocs i deatttactae tienes 5, 100 
Zz, "eas Geatios. as Gere. <..... eens i vnecaclacig nid eeeeeaety 1, 585 
8. Balance as of Jan. 1, 1965...........-. Ea a eae a EE ca, 3, 515 
‘justed basis of retirement straight line property : 

1. Baiance in asset account, as above______--_~_- oes ee 7, 500 
2. Balance in reserve account, as above... eee ccrncdewe 3, 515 


3. Adinsted basis 00:06 dan. 1, 1isnd kde ckcwiinms $, 985 


Subsection (f) provides the adjustments to be made in determining 
equity invested capital under the Excess Profits Tax Acts of 1940 
ind 1950, and in determining equity capital under the Excess Profits 
lax Act of 1950. These adjustme nts are to be made notwithstanding 
the terms and conditions prescribed by the Commissioner of Internal 
Revenue in connection with the changeover to the straight line method 

if computing depreciation. 

Paragraph (1) of subsection (f) provides that, in computing equity 
nvested capital under section 458 (relating to the Excess Profits Tax 
Act of 1950) and section 718 (relating to the Excess Profits Tax Act 
of 1940) of the Internal Revenue Code of 1939, accumulated earnings 
ind profits as of the changeover date, and as of the beginning of each 
taxable year thereafter, shall be reduced by the depreciation sus- 
tained before March 1, 1913, on retirement-straight line property 
held by the taxpayer or its predec essor on March 1, 1913, for which 

‘ost. was or is claimed as basis and which was held by the taxpayer or 
ts predecessor on the changeover date, except that depreciation sus- 
tained before March 1, 1913, on property to which subsection (d) (2) 
ap plies will not be taken into account.” This adjustment under sub- 
ection (f) (1) is in lieu of any other adjustments for depreciation 
n respect of retirement-straight line property for any period prior 
o the changeover date. 

Paragraph (2) of subsection (f) provides that, in determining the 
adjusted basis of assets for the purpose of computing equity capital 
mder section 437 (c) (relating to the Excess Profits Tax Act of 
1950) of the Internal Revenue Code of 1939, the basis of the assets 
which enter into the computation must reflect (1) an adjustment 
computed in accordance with subsection (d) of this section for de- 
preciation sustained before March 1, 1913, not only on the retirement- 
straight line property held by the taxpayer or its predecessor on the 

hangeover date bat also on the retirement-straight line property 
retired by the taxpayer or its predecessor before the changeover date 
ind (2) the depreci iation allowable under subsection (e) (2) of this 

‘tion for any period beginning on or after the changeover date and 
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ending before the taxable year for which the excess profits credit is 
being computed. 

The difference in the adjustments under subsection (f) (1) and 
subsection (f) (2) of this section reflects the fact that accumulated 
earnings and profits computed under section 458 and section 718 of 
the Internal Revenue Code of 1939 have already been reduced, as a 
result of retirements prior to the changeover date of retirement- 
straight line preperty held by the taxpayer or its predecessor on 
March 1, 1913, by the full basis of such property (less salvage, if any) 
undiminished by any depreciation. Any further reduction of accumu- 
lated earnings and profits under section 458 and section 718 of the 1939 
Code to reflect such depreciation would constitute a double adjustment 
in the computation of the taxpayer’s equity invested capital. 


SECTION 100. AMENDMENTS TO 1954 CODE WITH RESPECT TO PROPERTY 
ACQUIRED FROM RETIREMENT METHOD CORPORATION 


This section, which provide s for an adjustment to the basis of cer 
tain retirement-straight line Sy ade, acquired in certain reorganiza- 
tions for depreciation sustained before March 1, 1913, is the same as 
section 82 of the House bill, except that your committee has added a 
provision under subsection (b) (2) which makes the section inappli- 
cable in certain cases where there has been a previous judicial determi- 
nation of the adjusted basis of such property. 

Subsection (a) of this section amends section 372 of the 1954 Code 
(relating to basis in connection with certain receivership and bank 
ruptcy proceedings) by adding thereto a new subsection (b) which is 
applicable to taxable years beginning after December 31, 1955. Para- 
graph (1) of proposed section 372 (b), which is the same as in the 
House bill except for a minor technical amendment, provides the ad- 
justment to be made in respect of depreciation sustained before March 
1, 1913, in order to determine the adjusted basis of all retirement- 
straight line property (as defined in sec. 872 (b) (2)) held by the 
taxpayer on its adjustment date (as defined in sec. 372 (b) (3) (B)). 
This new paragraph relates solely to the adjustment for exhaustion, 
wear and tear, and obsolescence sustained before March 1, 1913, on 
retirement-straight line property. The adjustment required by such 
paragraph shall be made in lieu of the adjustment for exhaustion, 
wear and tear, and obsolescence otherwise required by section 1016 (a) 
(3) (A) of the 1954 Code in respect of any period before March 1 
1913, and shall apply to all periods beginning on or after the tax- 
payer’s adjustment date. The provisions of proposed section 372 (b) 
are mandatory and are not dependent upon any election exercised by 
the taxpayer. 

The new paragraph (1) provides that, if the ts axpayer has acquired 
property in a tr: “eager described in section 373 (b) or section 374 
(b) of the 1954 Code, relating to the basis of property acquired in cer 
tain railroad reorganizations, and if any of the property so acquired 
constitutes retirement-straight line property, then, in determining the 
adjusted basis of all retirement-straight line property held by the tax 
payer on its adjustment date, adjustment must be made for ‘deprecia 
tion sustained before March 1, 1913, on retirement-straight line ey. 
erty held on March 1, 1913, for which cost was or is claimed as basis 
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and which was either (1) retired before the a ecaiee of the retire- 
ment-straight line property by the taxpayer, or (2) acquired by the 
taxpayer. In the case of property retired before the acquisition by the 
taxpayer, however, the adjustment is required only if a deduction was 
allowed in computing net income by reason of the retirement and the 
deduction was computed on the basis of cost without adjustment for 
depreciation sustained before March 1, 1913. Moreover, in the case of 
any such property retired during any taxable year beginning after 
December 31, 1929, the adjustment shall not exceed that portion of the 
amount attributable to depreciation sustained before March 1, 1913, 
on the property retired which resulted, by reason of the deduction so 
allowed, in a reduction of taxes under subtitle A of the 1954 Code or 
under prior income, war-profits, or excess-profits tax laws. 

Paragraph (1) of proposed section 372 (b) provides that the adjust- 
ment required to be made thereunder for depreciation sustained before 
March 1, 1913, shall be allocated, in the manner prescribed by the Secre- 
eey.3 r his deleg: ate, among all retirement-straight line property held 
by ey taxpayer on its adjus tment date. It is antic ipated that the ad- 
justment for depreciation sustained before March 1, 1913, on property 
previously acquired by the taxpayer but no longer held on the adjust- 
ment date will be allocated, perhaps on the basis of a weighted average 
or some other reasonable method, among the remaining retirement- 
straight line properties held by the taxpayer on the adjus ‘tment date. 

Paragraph (2) of proposed section 372 (b), which is the same as 
in the House bill, defines the term “retirement-straight line property” 
to mean any property of a kind or class with respect to which (1) the 
corpor: ition transferring such property to the taxpayer was, at the 
time of transfer, using the retirement method of computing the allow- 
ance of deductions for depreciation and (2) the acquiring corporation 
has adopted, at any time after the transfer, any other method of com- 
puting such allowance. 

Paragraph (3) of proposed section 372 (b), which is the same as 
in the House bill, provides other definitions for purposes of that sub- 
section. The term “adjustme nt date” is defined therein to mean the 
first day of the taxpayer’s first taxable year beginning after December 
31, 1955, or, if later in point of time, the first day of the first taxable 
year in which the taxpayer uses a method other than the retirement 
method of computing the allowance of deductions for depreciation. 

Subsection (b) (1) of this section, which contains the general effec- 
tive date provision, is the same as in the House bill. Subsection (b) 
(2), which was added by your committee, provides that the amend- 
ment of section 372 by this section shall not apply with respect to any 
taxpayer if, before the date of the enactment of the bill, there has 
been a determination, for any taxable year, of the adjusted basis of 
retirement-straight line property of thet ti meen r of the type described 
in section 372 (b), as added by this section, by the Tax Court or by 
any other court of competent jurisdiction, in any proceeding in which 
the decision of the court became final after December 31, 1955, and 
which established the right of the taxpayer to use the straight line 
depreciation method of computing the annual depreciation allowance 
with respect to such property for Federal tax — es for any tax- 
able year. See, for ex: imple, The Akron, Canton Youngstown Rail- 
PO ad (? ompany v¢€ ommassioner ( (195 4) V vy i C. €45. ease remanded 
(1956) 56-1 USTC § 9282). 
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SECTION 101. EXTENSION OF TIME FOR FILING CLAIMS FOR REFUNDS 
OF OVERPAYMENTS OF INCOME TAX BASED UPON EDUCATION EX- 
PENSES PAID OR INCURRED IN 1954 


This section, for which there is no corresponding provision in the 
House bill, extends the period for filing claims for refund or credit 
relating to educational expenses paid or incurred for the taxpayer’s 
first taxable year beginning after December 31, 1953, and ending 
after August 16, 1954. As ‘the statutory period for filing claims for 
refund or credit of income tax for the calendar year 1954 expired 
on April 15, 1958, a short time after the promulgation of the 
regulations pertaining to educational expenses, your committee feels 
that an additional period should be provided in which claims for 
credit or refund of an overpayment of income tax resulting from the 
application of section 1.162-5 of the Income Tax Regulations (relating 
to expenses for education) may be filed. Accordingly, section 101 of 
the bill provides that if the application of section 162 of the Internal 
Revenue Code of 1954, insofar as this section relates to expenses for 
education, as described in section 1.162—5 of the Income Tax Regula- 
tions, results in an overpayment of income tax, refund or credit of 
which is barred on the date of enactment of this act, or at any time 
within 60 days after such date, refund or credit shall be made irre- 
spective of any provision or rule of law (other than secs. 7121 and 7122 
elating to closing agreements and compromises) if a claim therefor 
has been filed on or before the date of enactment of this act or is filed 
within 60 days after the date of enactment of this Act. 


SEC. 102. DEDUCTIBILITY OF ACCRUED VACATION PAY 


This section for which there is no corresponding provision in the 
House bill relates to the deduction under section 162 for accrued 
vacation pay. Revenue Ruling 54-608 oo a deduction for accrued 
vacation pay if during the taxable year (1) the liability for the vaca- 
tion pay to a specific person has not been c a established, or (2) the 
amount of the liability to each individual is not capable of computa- 
tion with reasonable accuracy. Subsequent administrative rulings 
made the provisions of Revenue Ruling 54-608 inapplicable to taxable 
years ending prior to January 1, 1959. 

Under your committee’s amendment, the deduction for accrued 
vacation pay would not be denied for any taxable vear ending before 
January 1, 1961, solely by reason of the existence of either of these 
conditions, provided that at the time of the accrual, the employee 
must have fully performed the qualifying service necessary under the 
terms of the vacation plan to entitle him to receive a vacation with 
pay (or payment in lieu thereof). 

This section shall not apply unless the accrual for vacation pay is 
computed in accordance with the method of accounting consistently 
followed by the taxpayer in arriving at such deduction. This section 
is intended to apply only to those accrual method taxpayers who 
applied the principles of I. T. 3956 to deduct vacation pay in the 
year accrued, and who, since the publication of Revenue Ruling 
54-608, have continued to compute the deduction in such manner. 
However, this section is not intended to limit or increase the deduction 


for vacation pay that would otherwise be allowable to those accrual 
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method taxpayers who under I. T, 3956 have consistently computed 
the deduction for vacation pay in the year paid. 


SECTION 103. REIMBURSEMENT FOR MOVING EXPENSES RECEIVED BY EM- 
PLOYEES OF CERTAIN CORPORATIONS FORMED EXCLUSIVELY TO OPERATE 
LABORATORIES FOR THE ATOMIC ENERGY COMMISSION 


This section, for which there is no corresponding provision in the 
House bill, provides an exclusion from gross income of amounts re- 
ceived as reimbursement for moving expenses of new employees of 

certain corporations, to the extent that such amounts do not exceed 
the actual expenses paid or incurred by the employee for such pur- 
poses. Under existing law, payments or reimbursements to a new 
employee of moving or re location expenses come within the statutory 
description of gross income, and the expenses incurred by a new 
employee in moving his family and household goods are not expendi- 
tures for which deductions may be taken in ee income taxes. 
U.S. v. Sherrill O. and Doris M. Woodall, U. . Glenn 8. and 
Margaret H. Mills (— F.2d — (C. A. 10th 1958) ) ak applied for). 
(Rev. Rul. 55-140, C. B. 1955-1, 317.) 

Section 103 of your committee’s bill provides that, notwithstanding 
any other law or rule of law, a reimbursement of moving expenses 
under the circumstances described below shall be treated as an amount 
which was not includible in the gross income of the individual, to the 
extent that such reimbursement did not exceed the actual moving 
expenses paid or incurred by the individual. 

The applicability of section 103 is limited to reimbursements re- 
ceived from a corporation which was (1) formed exclusively for the 
purpose of, and was engaged exclusively in, operating w ithout profit 
a scientific laboratory for the Atomic Energy Commission and 
(2) operated solely on funds appropriated to the Atomic Energy 
Commission. 

This section further provides that the general rule, and not the 
exception provided in section 103, will apply where the individual 
was advised, at the time of his employment, by an authorized officer, 
employee, or agent of such corporation that the amount of such re- 
imbursement would be includible in gross income. 


SECTION 104. EXTENSION OF TIME FOR MAKING REFUND OF OVER- 
PAYMENTS OF INCOME TAX RESULTING FROM ERRONEOUS INCLUSION 
OF CERTAIN COMPENSATION FOR INJURIES OR SICKNESS 


This section, for which there is no corresponding provision in the 
House bill, provides that the period prescribed by section 3772 (a) (2) 
of the Internal Revenue Code of 1939 for commencing suits for re- 
fund shall not expire prior to 1 vear after the date of the enactment 
of this bill in the case of any overpayment of income tax resulting from 
the inclusion as an item of gross income of any amount which was 
excludable from gross income under section 22 (b) (5) of the Internal 
Revenue Code of 1939 (relating to compensation for injuries or sick- 
ness) as an amount received, through accident or health insurance, as 
compensation for personal injuries or sickness, if claim for credit or 
refund of such overpayment was filed after December 31, 1951, and 
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within the time prescribed by law. Many such claims have been 
disallowed and the period prescribed by section 3772 (a) of the 1939 
C ode f for filing suit has expired. The amendment will make it possible 
for the Inte: ‘nal Revenue Service to reconsider such claims and make 
refunds which, without the amendment, would be erroneous refunds 
under section 3774 (b) of such code. 

SECTION 105. AMOUNTS RECEIVED BY CERTAIN MOTOR CARRIERS IN 

SETTLEMENT OF CLAIMS AGAINST THE UNITED STATES 


This section, for which there is no corresponding provision in the 
House bill, provides that notwithstanding section 42 of the Internal 
Revenue Code of 1939, amounts received in settlement of any claim 
against the United States arising out of the “taking” by the United 
States under Executive Order 9462 of possession or control of any 
motor carrier transportation system, shall, at the election of the tax- 
payer, be deemed to be income accrued in the taxable year during 
which such motor carrier tr ansporté ition system was in posse ssion or 
control of the United States. It also provides that the election shall 
be made within 1 year after the enactment of the bill, and if made, 
shall be irrevocable. ‘The bill further provides that the period for 
assessing any deficiency attributable to the inclusion of income by 
reason of the application of this act shall not expire prior to 1 year 
after date on which the taxpayer makes his election. 

Under existing law, income accrues to a taxpayer using an accrual 
method of accounting in the year in which the right to receive, or the 
obligation to pay, has become final and definite in amount. This 
section of the bill permits the taxpayer to elect to accrue the income in 
the year during which the motor carrier transportation system was in 
possession or control of the Government, rather than accruing it in 
the year during which the award is made by the Motor Carrier Claims 
Commission. In the event the carrier’s transportation system was in 
possession or control of the Government for a period of more than 1 
taxable year, your committee has provided that the income eae 
from this “taking” by the Government shall accrue ratably over 
such period. 

An example of the operation of this bill would be as follows: A 
“taking” of the carrier’s operations by the Government occurred in 
1944, In 1950, carrier submits a claim for compensation, and 
ceives an award from the Motor Carrier Claims Commission in 1953. 
Under the bill, the taxpayer is permitted to accrue the income repre- 
sented by the award in 1944, the year in which the “taking” occurred. 
Under present law, the taxpayer is required to report such income in 
the year in which his right to receive the award became fixed and 
unconditional, which in this case would be 1953. 


SECTION 106. REASONABLE CAUSE FOR FAILURE TO FILE RETURN 


This section, which was added by your committee, provides with 
respect to certain claims against the United States a new application 
of the second sentence of section 106 of the 1939 Code. 

Section 106 limits the surtax of individuals to 30 percent on certain 
payments received from the United States. Pursuant to subsection 
(b), the limitation extends to payments arising under a contract for 


a) 


n 
n 
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the construction of installations or facilities for any branch of the 
armed services of the United States, if such claims were unpaid for 
more than 5 years from the date such claim first accrued. The second 
sentence of section 106, for the purposes of applying section 291 (a) 
of the 1939 Code (relating to additions to tax for failure to file a 
return), provides that in any case to which subsection (b) applies the 
term ‘reasonable cause”’ for failure to file shall include the filing of a 
timely incomplete return under circumstances which led the taxpayer 
to believe that no tax was due on amounts received under a settlement 
with the United States. 

This section provides that the second sentence of section 106 shall 
apply with respect to taxable years ending after December 31, 1942, 
in any case in which an amount is received in any taxable year ending 
after such date by a taxpayer in settlement of a claim arising under 
the same contract as a claim the settlement of which resulted in the 
receipt in a subsequent taxable year of any amount to which section 
106 (b) applies. ‘This section further provides that refund or credit 
of any overpayment resulting from its application may be made in 
any event if claim therefor is filed within 1 year after the date of 
enactment of this bill. 








V. CHANGES IN EXISTING LAW 


In the opinion of the committee, it is necessary, in order to expedite 
the business of the Senate, to dispense with the requirements of sub- 
section 4 of rule XXIX of the Standing Rules of the Senate (relating 
to the showing of changes in existing law made by the bill, as 
reported 
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VI. INDIVIDUAL VIEWS OF SENATOR PAUL H. DOUGLAS 


As this bill came from the House, it was, on balance, a reasonably 
good bill. But, even as it came from the House, at best it dealt with 
comparatively minor abuses and, for the most part, closed relatively 
insignificant loopholes. It pointedly ignored the many shocking 
injustices within our tax structure which permit certain favored tax- 
payers to pay a much lower tax on a given amount of income than 
that which other taxpayers pay on equal incomes from other sources. 
These unjust tax differentials in the aggregate cost the Government 
several billion dollars a year in revenue. They have increased over 
the years so that the tax structure of the country is now seriously 
eroded. 

Among the most serious of these inequities and evasions are the 
following: 

(1) Excessive depletion allowances in oil and gas and certain 
other subsurface deposits; 

(2) The dividends-credit monstrosity, including the exclusion 
from gross income of the first $50 of dividends received and a 
deduction of 4 percent of the remaining dividends received, not 
against taxable income but against the actual tax liability itself; 

(3) The fact that, while the basic income tax of 20 percent on 
wages and salaries is withheld at the source, withholding upon 
dividends and interest received is not required ; 

(4) Abuses in the conversion of ordinary income into capital 
gains; 

(5) Abuses in the area of family partnerships; 

(6) Abuses in the taxation of corporate “spin-offs” and “split- 
offs”: 

(7) Abuses in the field of stock options and other fringe benefits 
for executive and other employees; 

(8) Abuse of the “ordinary and necessary”’ business expenses 
deduction; 

(9) Excessive benefits to upper income groups from income 
splitting on a joint return. 

Unless Congress cures these and other erosions and injustices, they 
will continue to spread like a cancer through our tax system. For 
when some are given favored treatment, others chafe at the additional 
burdens imposed upon them and demand similar exemptions. Loop- 
holes widen into huge apertures; a breed of skilled tax lawyers de- 
velops, skilled in helping wealthy clients avoid taxes in return for big 
fees. The general taxpayer, too public spirited or too uninformed to 
obtain similar tax favors, is left bearing the burdens. Democratic 
government is itself weakened by the unfairness of the whole setup. 
Just as injustices in the collection of taxes helped to undermine the 
Roman republic and the ancient regime in France, so similar practices 
serve to breed discontent here at home and undermine men’s faith in 
their government. 

It is important, therefore, that we not only stop further erosion of 
the tax structure but that we begin to undo some of the damage already 
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done. It would be plainly impossible to cure all of the defects at 
once. There is not time enough in this session for that. Nor is 
public and legislative opinion sufficiently informed and aroused. But 
a start can and should be made. 

I therefore proposed in committee that we deal with 3 of the most 
important abuses, namely, the excessive depletion allowances on oil 
and gas; the failure to provide a withholding tax at the source on 
divids nds; and the 4 percent dividends received credit against tax and 
the $50 dividends received exclusion from gross income. 

These are the reasons in brief why these features of our present 
tax laws should be changed. A more detailed discussion will be given 
when these issues are discussed on the floor. 


The most conspicuous of these abuses is the 27% percent depletion 
allowance on income from oil and gas. Under the present law, a host 
of costs and spec ial allowances are deduet ible from (TOSS income before 
even thi di pletion allow ance applies. The se are: 

Operating costs. 


2) Intangible drilling and pis conte costs. These can be 
written off in 1 year and not spread over a period of vears as is 
the case in other industries. It has been ‘eatimate d that be raed 
75 percent and 90 percent of all costs can be written off in 1 year 
in this manner. We have, therefore, accorded to this industry 


virtually the ultimate in accelerated depreciation and fast. tax 
writeoffs. 


é l nsuecessful or drv holes. of course. can be written off. 

(4) The 14-point reduction in the tax itself—or a reduction 
from 52 percent to Os percent on taxable income for income de- 
rived from operations abroad in the Western Hemisphere. 

(5) Rovalty payments abrond, particularly in the Near East, 
h the foreign 
tax credit is then coatiale 4 so that a company then escapes liabil- 
itv for United States tax by being allowed to take a tax credit for 
payment which a domestic taxpaver would be permitted only to 


may be discuised as income-tax payme nts for whie 


a ledue ‘t from 2ross income rather than to take as a eredit against 
tax. 

But, in addition to all these provisions which would seem to be 
quite generous, a further allowance is permitted called the percentage 
depletion allowance. In the case of gas and oil, this amounts to an 
additional 27% percent of gross income up to one-half of net income. 
This allowance is, moreover, permitted in perpetuity as long as 
there is any flow of oil or gas from the well. It is not limited to 
recapturing the cost of the well in question, most of which cost—as 
we have seen—is recovered for tax purposes in the year the outlay 
is made through the intangible drilling and development cost deduc- 
tion. This allowance is in additi on to all other deductions and it 
continues through time without relationship to the taxpayer’s in- 
vestment in the venture and whether or not that investment has 
been recovered for taxpurposes. 

The beginnings of this allowance go back a little over 30 years 
when an effort was made to revise the prevailing discovery depletion 
provisions. From its inception, the percentage depletion allowance 
has been 27% percent. As corporation income taxes have risen from 
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14 percent to the present 52 percent, the value of this allowance has 
grown. Not only is this true but it has brought in its train a, host of 
similar deductions on virtually everything else that is extracted from 
the earth and sea, including oystershells, clamshells, sand and gravel. 
There would seem to be no danger of “‘dry holes’”’ here. It is almost 
a perfect example of a case where instead of closing a loophole in the 
law, an attempt has been made to make the loophole universal. 

These deductions for depletion allowances in the extractive indus- 
tries were $2.8 billion in 1955, the latest year for which official figures 
are available. For oil and gas alone, the deductions came to over 
$2 billion in that year. 

The results of investigations which appear in the compendium on 
Federal tax policy, published by the Joint Economic Committee in 
1955 (see p. 902), show that in 1954, the effective tax rate paid by 
1 major oil company was only 9.2 percent. For another company, 
the rate was 16.3 percent, while another paid only 18.5 percent. The 
effective tax rate paid by 24 large petroleum companies was only 22.6 
percent, while all other corporations in that year paid taxes at an 
effective rate of 48.1 percent. A study which I have made of 5 
producing companies dealing in oil and/or gas shows that many aid 
infinitesimal fractions of their profits in taxes. 

In 1951, the Secretary of the Treasury published official statistics 
on certain unidentified individuals in the oil and gas industry which 
showed that one individual operator, with net income in the years 
1943-47 of $14.3 million, paid income taxes of only $80,000 in this 
period. The following table submitted by the Secretary of the 
Treasury in the House hearings on the Revenue Act of 1950 ) gives 
examples of the excessive income tax deductions from the depletion 
allowance and the allowance for drilling and development costs: 


TABLE 9.— Income, deduction Ss, and tax liabilities of 10 selected individ al oil and 
gas operators, for the Jb-yea per od 1948 4? 


{Money figures in millions] 





Net income Special deduction Income tax liability 
. s raxable ee ao 
Individual operator | | net in- | 
From From Percent- | Develop come | Percent of 
oiland | other Total age de- | ment | Amount | total net 
|} sources pletion? | cost |} income 
i i ies 
A $ $3.8 $14.3 2.2) $13 $0. 9 $0. O8 0.6 
B & 5.8 3. | 2.1 6 ‘a 8.6 
C 3.9 5 4.4 3.2 1.4 ‘ 1.2 15 3.4 
D5 9.3 7 9.6 2.7 0 6.9 6.1 63.5 
E 2.7 | 3.5 1.0 | 3 2.2 | 14 | 40.0 
- 1.7 1.4 3. 1 8 1.5 .8 6 | 19. 4 
G 44 —1.3 6.4 3 2. 1 .8 7.8 
H 2.1 3.6 5.7 1.0 ‘ 11 2.2 | 38.6 
I. 1.7 1 1.8 5 1.0 3 2 11.1 
zi. 8.0 7 7.3 2.9 1.7 2.7 2.2 30. 1 
Total 2. ¢ 1.3 61.9 20.9 26.7 14.3 13.93 | 22.5 
1 Income after deductions for operating expenses, depreciation, adjusted-basis depletion, exploration costs 
and losses on abandonn -_ 
2 Excess of percentage depelé tion ov er adjusted-basis depletion 
3 Development costs are expenditures for the preparation of mineral properties for production, which are 
leducted as expenses in the year incurred. Consequently, these expenditures are not included in the tax 
basis of the property and future cost or adjusted-basis depletion is correspondingly reduced, The treatment 
of dev pment costs as a current expense, however, does not diminish percentage depletion in subsequent 
years, e latter is determined on the basis of income in those years 
iV pecial deductions more than offset the total net income for the 5 years, some income tax was paid 
bee were deficits only in some years. A deficit caused by excess percentage depletion cannot be 
carried over against net taxable income of other years. 
5 Includes only 4 years, 1943-46. 


urce: Bureau of Internal Revenue, special tabulation. 
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While no such statistics have been pu blished by the Treasury in 
recent years, there is no reason to suppose that the facts are any 
different or any better now. 

The justification given for such a high deduction is that it is a needed 
inducement for exploration and drilling. There is something to ~ 
contention but not enough to justify the added allowance of 27% 
percent of gross revenue. In the first place, the other tax ace 
provided for the industry—as we have seen—are extremely liberal 
and, in addition to this, the capital gains treatment, which I have 
not gone into, gives even further advantages. 

I have, therefore, proposed an amendment which would reduce the 
depletion allowance of 27% percent to 15 percent if the taxpayer’s 
gross income from oil and gas wells exceeds $5 million in any one vear, 
but that the allowance be reduced only from 27% percent to 22 percent 
for those with a gross income from oil and gas wells of ao $1 
million and $5 million, and that the depletion allowance remain at 
27% percent for those whose gross income from oil and gas wells does 
not exceed $1 million per year. 

This amendment is not a punitive one for (1) ) it does not do away 
with the depletion allowance altogether, and (2) it would not affect 
the small wildcat driller or the small producer. 

There is a good reason for this last provision. Drilling for oil and 
gas involves some risk. It is estimated that only about 1 in 9 wells 
which are drilled actually produce gas or oil. The small driller, with 
only a few wells over which to spread this risk, does not have enough 
wells to assure that he will hit the 1 in 9 and may, in fact, drill 20 or 
30 dry holes before hitting oil or gas. Consequently, without a great 
number of wells over which to spread the risk, he takes a greater risk 
than the large driller, who will average 1 in 9 successful wells if he 
drills 100 or 200 wells per year. It is only proper that this fact be 
recognized in the law. This is precisely what my amendment is 
intended to accomplish. 

The Treasury estimates that the adoption of this amendment would 
result in a net revenue increase to the Federal Treasury of $305 
million to $310 million per year at the present time. Others have 
estimated that it would bring in as much as $400 millon to $500 
million additional revenue per year. 


Il. THE DIVIDENDS RECEIVED CREDIT AND EXCLUSION 


It is estimated that the provisions of the 1954 Tax Code which 
grant the 4 percent dividend received credit and $50 exclusion from 


gross income cost the Treasury about $360 million per year. The 
provisions give a special tax credit and exclusion for income from 
dividends. The result is that an individual taxpayer pays a lower 


tax on a given amount of income than he pays on an equal amount 
of wages or salaries. 

These credits and exclusions 20 to a very few people. According 
to Statistics of Income for 1955, only 2.2 percent of all the returns 
which were filed contained 75 percent of all the reported dividends. 
In addition, the bulk of the dollar amounts of the dividends were 
received by a relatively a proportion of those who received any 
dividends at all. Thus, in 1955, only 28 percent of the very small 
number of returns oie reporte d any dividends at all included 75 
percent of the total amounts of the dividends received. 
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The difference in tax treatment may be seen from an example of a 
married individual with 2 children who has a yearly earned income of 
$10,000 and a similar individual who has $10,000 in income entirely 
— dividends. Their tax liabilities would differ by $416 per year as 
follows: 


Married taxpayer with 2 children and income of $10,000 per year 


Joint return of taxpayer A—all income] Joint return of taxpayer B all income 


from wages and salary: from dividends: ! 
Income __. $10, 000 Income from dividends__. $10, 000 
Less 10 percent standard Less dividend exclusion _ - 100 
GOUROUOR. ... cc ccwcnec 1, 000 —___—_—— 
—— Income after dividend 
Income after deduction. 9, 000 exclusion _-— -- : 9, 900 
Less personal exemptions 2, 400 Less 10 percent standard 
- COMET or oe en ces 990 
Taxable income re 6, 600 . ~ 
Tax owed . ee i 372 Income after dividend 
exclusion and the 
10 percent standard 
deduction Se 8, 910 
Less personal exemptions. 2, 400 
Taxable income_--_-_--- 6, 510 
Tax liability before credit- 1,352 
Less 4 percent of $9,900 
credit against taxes__-_-_ 396 
ee 956 


1 Stocks on which dividends paid owned jointly by husband and wife. 


NoTe.—With the same income, taxpayer A pays $1,372 in taxes while taxpayer B with all income from 
dividends, pays only $956, a tax savings of $416 or 30.3 percent. 


III. WITHHOLDING OF DIVIDENDS AT THE SOURCE 


Virtually every study made of individual income reporting for the 
Federal income tax shows a significant gap between the amount of 
dividends which should be reported and the amount actually reported 
on individual income-tax returns. In a paper presented before the 
American Finance Association at the end of 1957, Daniel Holland 
estimated this dividend gap for the taxable year 1955 to be about 
$1,235 million, or about 12.1 percent of total dividend receipts, ad- 
justed for comparability with tax returns. Even if one assumes that 
20 percent of this “gap’’—about $250 million—were the dividends 
received by individuals not required to file income-tax returns and/or 
by individuals required to file returns but not taxable, there remains 
about $1 billion of dividends which should have appeared, but did not, 
to taxable individual returns in 1955. If the effective rate were only 
20 percent in the case of these dividends—and there is every reason to 
believe that it would be higher—the revenue loss in 1955 amounted to 
$200 million to the Treasury. It is conceivable that the revenue loss 
could be as much as $300 million. 

I have therefore submitted an amendment which, while recognizing 
some of the administrative problems, would withhold the basic tax 
on dividends at the source, as is now done for personal income. 

Such a system of withholding on dividend income would contribute 
materially to improving compliance with the law. From the point 
of view of the taxpayer who is not a deliberate evader of the law, 
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dividends withholding has the positive virtue of assisting him to be as 
honest as he would wish to be. From the point of view of the delib- 
erate tax evader, withholding—by reducing the rewards of dis- 
honesty—might well produce a net gain in revenues above those from 
the withholding itself, as he is often in a bracket higher than the basic 
or minimum bracket and the Government would recoup not only the 
amount withheld but the additional taxes which would not otherwise 
be paid. 
IV. HOW THE SAVINGS COULD BE USED 


These three amendments, if passed, could result in a savings to the 
Treasury of almost $1 billion per year. How should this $1 billion 
be used? 

Personally, I have always felt that our tax laws should provide that 
taxpayers with a specific amount of income should pay essentially the 
same tax as any other taxpayer with the same income, no matter from 
what source. If this were done, it would be possible for us to lower 
rates across the board and not only give some tax savings to low income 
groups, but also to reduce the extremely high surtax rates which very 
few taxpayers—even with great amounts of income—actually pay 
but which a few taxpayers do pay. 

Therefore, if we were to close the loopholes in our tax laws, we 
could increase our revenues to such an extent that a reduction in the 
general level of taxation for all taxpayers could be brought about. 

The three amendments I have proposed would, of course, be only a 
beginning and would not provide enough revenue to carry out this 
purpose. However, they could be a start and if we made a good start, 
the act of closing loopholes could become contagious; in which case, 
we would have enough revenues to both make our tax system more 
equitable and to reduce the rates which the average person pays in 
order to make up the revenues which are lost by the great number 
of special privileges given to particular taxpayers or groups of tax- 
payers. 

The $1 billion in savings from these amendments might be used 
initially to reduce or repeal many of the numerous wartime excises 
which are nuisances, regressive, and unfair, or, if these amendments 
should pass, I am prepared to offer further amendments which will 
distribute these savings equitably over the range of income-tax payers. 

There are those who are frightened by the deficits in our budget. 
Personally, I believe that these deficits shoul 1 be reduced in times of 
prosperity and I am not overly alarmed by them in times of recession. 
However, the savings could be used for such purposes and if it is the 
will of Congress and these savings should, therefore, appeal to those 
who are frightened by the deficits. 

Moreover, there are great needs to be met both in our defense and 
domestic economy. We are in a race with the Russians to produce 
missiles, and over the years we shall be needing additional revenues 
for this purpose. We have huge social gaps in the shortage of schools 
and hospitals and in the need to clear the slums of our great cities. 

These needs are so great that it is unconscionable to allow a few 
taxpayers the special privileges which they receive by way of favored 
tax treatment. Thus, the ways in which these savings could be used 
in a constructive way are almost too numerous to mention and, if we 
were to make a start in closing the loopholes by way of these three 
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amendments, and then if the tax experts in the Treasury would come 
forward with constructive proposals to close numerous other loop- 
holes, we could save enough in lost revenues to have a really construc- 
tive revision of our entire tax structure. 


Vv 


I hope that it will not be taken amiss if, as a junior member of the 
Finance Committee, I offer some comments upon the way Congress 
is being increasingly called upon to pass legislation granting tax 
favors and interpretative legislation to aid specific firms and indi- 
viduals. 

I have always assumed that the function of Congress was to pass 
general legislation and then to allow the administrative agencies and 
finally the courts to determine the precise application of these laws 
to individual instances. For this purpose, we have created a Tax 
Court with rights of appeal to the Supreme Court. In this way, we 
provided for the judicial review of administrative decisions and thus 
protected the sadbvetiben ul from arbitrary action by = Internal Reve- 
nue Service and the Treasury De ‘partment. If. to be sure, some of 
these mage decisions seemed to be unjust and at Sanhaside with the 
purposes of Congress and the country, then Congress should have 
not only the ee but the duty to act. 

But these powers should be invoked sparingly and should be a last 
and not a first resort. In practice, however, there appears to be 
growing departure from this principle. Individuals and companies 
dissatisfied with administrative rulings or Tax Court decisions come 


to Congress and ask for legislative relief. They propose legislation 
which is ostensibly general in nature but which is in fact tailormade 
bss their particular purposes. This is quite commonly done before 


they have exhausted their judicial remedies. Highly complicated 
questions of interpretation are thus brought before the committees 
of Congress. The hearings on these proposals are seldom adequate 
and are frequently nonexistent. Tax lawyers and lobbyists button- 
hole Senators, committee members and staff, and present their side 
of the case. 

While the lawyers for the Treasury are heard in executive session, 
the testimony and pressures tend to be one sided in character. The 
general public is almost completely ignorant of what is going on and 
Members of Congress who are not members of the appropriate com- 
mittees are relatively in the dark. 

The usual result is for the committees to propose, and Congress to 
pass (generally in the closing days of the session), a group of amend- 
ments to the tax laws designed to give relief and tax favors to specific 
person and corporations. Some of these are undoubtedly wise, but 
many are not. In nearly all cases, there have been no adequate hear- 
ings and the pleadings have been largely ex parte. Senators swamped 
with other duties must find it hard to go into the minutiae of tax law 
involving such questions as depreciation, the precise nature of income 
and of capital gains, and a myraid of others. 

More and more individuals are carrying their grievances with the 
Treasury over the interpretation of existing laws to Congress rather 
than to the courts. Our preoccupation with these relatively limited 
questions, moreover, absorbs time and energy on our part which might 
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better be devoted to broad questions of tax policy, to trade and tariffs, 
and to social security. 

What I fear, therefore, is that we may be passing ill-considered 
legislation which frequently increases rather than diminishes injus- 
tices in our tax structure, opens new loopholes rather than closing old 
ones, and broadens and deepens those that already exist. In addi- 
tion, we are overburdening ourselves by taking on administrative and 
judicial functions which tend to break down that wise separation of 
powers which our constitutional fathers so sagely provided. 

I would modestly and respectfully suggest that Congress refrain 
from reinterpreting the law until after the courts have finally spoken 
and that if and when it does consider these issues, no proposal be 
considered unless there has been a public hearing upon it, or adequate 
discussion within the committee itself. 


VI 


When H. R. 8381 came from the House, it was a reasonable bill 
although, as I have said, it dealt with only minor problems. The 
Senate Finance Committee, however, added numerous questionable 
amendments. Further, the committee adopted the principles in a 
number of unprinted amendments, the precise language of which was 
not considered by the committee. The bill has since had three com- 
mittee prints but apparently the committee is not to review the 
numerous changes which have been made in the specific language of 
the bill. 

The following descriptions of actions of the committee illustrates 
some of the general points which I have previously made and identify 
some of the specific objections to the provisions which have been 
added, stricken, or changed. 

Retirement income credit 

Section 2 of the bill relative to the retirement income credit provided 
by section 37 of the existing law, as it passed the House, was intended 
to correct an unintended discrimination against residents in common 
law jurisdictions and in favor of residents in community property 
jurisdictions. Under section 37, the community property resident who 
files a joint return with a spouse who has never been employed, 
nevertheless can claim two retirement income credits. The resident of 
a common law jurisdiction, under identical iaauatiinied. can claim 
only one credit as, in my opinion, was the intent of the Congress 
when this provision was enacted. 

Section 2, as passed by the House, would permit the retirement in- 
come credit to be claimed only by the taxpayer who meets the specific 
tests set forth in section 37. As amended by the Senate Finance 
Committee, however, the differenti: al between retired individuals in 
community property and common law jurisdiction would be eliminated 
by extending the additional unintended benefits to the common law 
State resident. 

Section 2, as amended by the Finance Committee, also creates a 
new differential against a widow or widower. Moreover, it would 
increase benefits for retired persons with relatively large amounts of 
retirement income while providing no comparable increase in benefits 
for the retired individual whose total retirement income is so small as 
to limit him to one credit, or a part of a credit, in any case. 
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Thus, a discrimination which the House bill would have solved by 
closing a loophole was changed in the Senate bill by extending the 
loophole. Not only that, the Senate provision creates an additional 
bias against the neediest individuals. 

Collapsible corporations 

Section 22 of the bill would change the present law provisions deal- 
ing with collapsible corporations in order to afford relief to persons in 
situations probably not within the scope of the intent of existing law. 

So-called collapsible corporations have been set up in many cases 
by individuals in very high income brackets in order to convert ordi- 
nary income into capital gains. The present law provisions were 
intended to foreclose this avoidance device. Revision of the law is, 
indeed, needed in order to prevent tax avoidance practices which have 
not vet been effectively foreclosed as well as to prevent penalizing tax- 
payers where no tax avoidance is involved in certain legitimate busi- 
ness reorganizations. 

Section 22 of the bill will not achieve either of these results. Until 
a more thorough study of these problems can be undertaken, it 
would be unwise to adopt a piecemeal adjustment obviously directed 
toward providing relief in one or, at best, few cases. 

Carryover of foreign tax credit 

Section 37 of the bill as passed by the House was designed to correct 
a situation in which a taxpayer with income from foreign sources is 
taxed both in the foreign country and at home on the same income to 
such an extent that the total taxes exceed the highest amount which 
would be payable in either country. This is a result primarily of 
conflicts between the United States and the foreign tax laws concerning 
the concept,of taxable income. One important aspect of such conflict 
is a difference in determination of the particular year in which income 
is received. By virtue of such differences, the taxpayer may lose part 
of the benefit of the foreign tax credit and, in some cases, could 
conceivably have his entire income confiscated through taxes in both 
countries. 

Section 37 of the House bill was drafted very carefully in an effort to 
solve this problem without opening up new problems. This section 
was stricken in the Senate version on the basis that some new problems 
might arise, and no substitute provision of any kind was offered in its 
place. A constructive legislative effort would have called for careful 
examination of any such possibility and amendment of section 37 to 
deal with any specific problems discovered. Deletion of the section 
has left an important problem unsolved. 

Depletion allowance for gold 

Section 38 of the bill would increase the percentage depletion 
allowance for gold from 15 percent to 23 percent. For all practical 
purposes, there is but one major company engaged exclusively in gold 
mining, although others produce gold as a byproduct. 

At worst, this section merely expands an existing loophole in the 
law on the ground that since other mineral and mining interests are 
so favorably treated, it should be extended to gold. 

At best, it is argued that it is necessary to keep this industry alive. 
Even if one were to accept this latter proposition at its face value, 
the fact remains that the means adopted, namely favored tax treat- 
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ment, can hardly be justified in terms of the theory of depletion or 
good tax law. 

If we must subsidize a particular industry, and I am not advocating 
a subsidy in this case, it should be done directly and openly so that 
the Congress may pass on annual grants to an industry and thus have 
an annual review of its decisions. 
“Pass-through”’ treatment for interest on State and local bonds 

Section 42 of the bill provides so-called “pass-through” treatment 
for State and local government bond interest received by regulated 
investment companies meeting certain qualifications. This treatment 
presumably is intended to broaden and strengthen the market for 
State and local government bonds and to improve the capacity of the 
States and localities to finance the numerous projects which an ex- 
panding population demands. While this is a laudable objective, 
little evidence has been provided to show that the pass-through 
treatment in section 42 will, in fact, achieve it. It is certain, however, 
that the 3 or 4 mutual investment trusts now holding significant 
amounts of State and local government bonds will be able to pass on 
tax savings to their high-bracket investors 

The basic issue to which section 42 relates is whether tax exemption 
of State and local government bond interest is a sound approach to 
resolving the problem of the proper allocation of tax sources and 
functions among the three levels of government. This question has 
not yet been resolved. Until such time as a broad approach to the 
solution to these problems can be provided, it is unwise further to 
entrench in the Federal tax law the existing preferential treatment. 

Another major danger of the pass-through principle is that once in 
the law for even a worthy purpose it would be extended to less worthy 
objectives. This is precisely what has happened. The pass-through 
principle for interest on State and local bonds has been extended in 
the Finance Committee bill to real-estate investment trusts. 
“Pass-through” p) i} ciple extended to real-estate investment trusts 

Section 44 of the committee bill, providing the pass-through 
treatment to real-estate investment trusts, would create another case 
of preferred tax treatment for a relatively small group of taxpavers 


Many corporations derive income from the rental or real prope ey 
as well as from their principal business activities. Such rental income 
is taxable at the corporate level. No one has seriously suggested 


that shareholders in these companies be allowed to receive this rental 
income free of the corporate tax. It would be patently inequitable, 
therefore, to permit shareholders in companies which derive most 
of their income from rentals to receive such income free of the 
corporate tax. 

Moreover, no one has seriously suggested that it is more in the 
public interest to promote investment in real-estate investment trusts 
than it is to promote . in many other types of venture. 
The enactment of section however, by providing preferential tax 
treatment for such sorte ae would offer significant incentives for 
directing investment away from other types of activities to real-estate 
operations. The interests of economic growth and stability would 
not be served by introducing this type of preferential treatment. 


~ 
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Bonds issued at a discount 

Section 54 of the committee bill is an attempt to eliminate a tax 
avoidance practice whereby bonds issued at a discount are purchased 
by the issuing corporation before their maturity date at an amount 
which exceeds the original issue plus the accrued discount. The 
bondholder, under present law, gets capital gains treatment with 
respect to the amount of such excess. Such a transaction frequently 
reflects collusion on the part of the bond issuer and purchaser. Section 
54 would disallow capital gains treatment exce i where there was no 
intent at the time of the issue to call the bond before maturity. The 
purpose of this section is certainly laudable, but by virtue of the 
fact that it specifically calls for determination of the intent of the 
issuer, it is unlikely that the section can ever become effective. The 
same result could be achieved, without requiring determination of 
intent, by permitting the issuer to deduct, in the year in which the 
bonds are redeemed, only the prorate accrued discount. 


Attempt at piecemeal solution of general problem results in adding new 
comple zities to the law 

Section 68 of the committee bill would extend to certain small 
business corporations the election to be taxed as partnerships. This 
provision, presumably, is intended to complement section 1361 of the 
Internal Revenue Code of 1954, which permits certain proprietorships 
and partnerships to be taxed as corporations. 

The major problem with which section 68 is concerned is the fact 
that the present law does not integrate the individual and corporation 
income taxes and therefore gives rise to the alleged problem of double 
taxation. The taxability of dividends, as indicated elsewhere, is 
surely a matter of major concern in the present taxlaw. The approach 
in section 68, however, makes no major progress toward an equitable 
solution of this problem, but introduces an additional element of 
complexity in an already overcomplicated tax law. 

The point is that if a business is taxed as a corporation it is subjected 
to the ordinary corporate rate of 52 percent. The individual who 
receives income from the corporation also pays tax on his personal 
income including the amount from the corporation. 

However, if the corporation can be taxed as a partnership, then the 
income from the corporation is “passed through” to the partner and he 
pays taxes on the earnings only to the extent of his personal income- 
tax liability and escapes the corporate tax. 

The same would be true of any losses and if an election were made 
to be taxed as a partnership, then the individual could offset the losses 
of the corporation against his personal income-tax liability. This, 
of course, in certain circumstances, would afford a great tax advantage 
to certain taxpayers. 

Section 1361 and the proposed section 68 are presumably intended 
to provide tax relief for small businesses. Small-business enterprises, 
both incorporated and unincorporated, have fared poorly in the last 
4 or 5 years and surely we must be concerned with equitable tax 
revision to mitigate tax biases against them. Experience with section 
1361, however, demonstrates that this type of tax revision provides 
benefits only to a very small number of companies and therefore offers 
no major solution to the basic problems arising in taxation of small 
business. Moreover, regulations pursuant to section 1361 have not 
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yet been issued because of the numerous and extremely difficult 
problems of administration and compliance. Section 68 offers no 
promise of easier administration. It will, on the other hand, further 
complicate the law without dealing in any consequential way with the 
problems to which it is presumably addressed. 


O 
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Mr. O’Manoney, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany S. J. Res. 178] 


The es on the Judiciary, to which was referred the resolu- 
tion (S. J. Res. 178) authorizing the President of the United States of 
America to proclaim February 8-14, 1959, as National Children’s 
Dental Health Week, having considered the same, reports favorably 
thereon, with an amendment, and recommends that the resolution, 
as amended, be agreed to. 

AMENDMENT 


‘ 


On page 1, line 7, strike the words 
thereof “during that week” 


‘upon that day” and insert in lieu 
PURPOSE 


The purpose of the proposed resolution, as amended, is to authorize 
the President of the United States to issue a proclamation setting aside 
the week of February 8 to 14, 1959, inclusive, as National Children’s 
Dental Health Week and inviting all agencies and organizations 
interested in child welfare to unite during that week in such ob- 
servances. 
STATEMENT 


The American Dental Association celebrates its centennial year in 
1959, and one of the objectives in connection with that celebration 
would be the issuance by the President of the United States of 
proclamation setting aside February 8-14 as National Children’s 
Dental Health Week. 

The committee is of the opinion that this resolution has a meritorious 
purpose and will call to the attention of the people of the United States 
the necessity for a continuous program for the protection and develop- 
ment of the dental health of the Nation’s children. Accordingly, the 
committee recommends favorable consideration of Senate Joint 
Resolution 178, as amended. 
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Mr. Jounston of South Carolina, from the Committee on the 
Judiciary, submitted the following 


REPORT 


[To accompany 8. 4142] 


The Committee on the Judiciary, to which was referred the bill 
(S. 4142) to amend chapter 41 of title 28 of the United States Code 
to provide for a Deputy Director of the Administrative Office of the 
United States Courts, and for other purposes, having considered the 
same, reports favorably thereon, with an amendment, and recommends 
that the bill, as amended, do pass. 


AMENDMENT 


On page 2, line 9, strike out ‘“‘(b)”’. 


PURPOSE OF AMENDMEN1 


The purpose of the amendment is to correct a typographical error 
in the bill. 


PURPOSE 


1. The purpose of the proposed legislation, as amended, is to change 
the title of Assistant Director of the Administrative Office of the 
United States Courts to Deputy Director; and 

2. To authorize the placing of two positions, which are now in 
grade 17, in grade 18 of the general schedule, without reference to 
other provisions of section 505 of the Classification Act. 


STATEMENT 


The Congress has already approved 4 such grades for the Admin- 
istrative Office by increasing the ceiling on such positions by 4'in 
the Executive Pay Act of 1956. However, because of the requirement 
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that they be subject to section 505 of the Classification Act, the grades 
have never been obtained and utilized in the Administrs ive Office. 
In this connection, as stated in the letter from the Administrative 
Office of the United States Courts, only 2 of the 4 grades are being 
requested for the Administrative Office. The report of the Adminis- 
trative Office states that it is of the opinion that 2 are all that are 
needed at this time to complete the desired adjustments in the Office. 
The amendment would not involve an increase in personnel position 
but would result in a 1-grade increase from grade 17 to 18 for the 
2 top supervisory employees in the Administrative Office who are 
responsible for the supervising and directing the work of the division 
chiefs who, themselves, are in grade 17. 

The committee is informed by the Administrative Office of the 
United States Courts that the total meres in expenditures would 
- amount to more than $4,250 a year. Both of the incumbents 
of these positions have already met the exacting qualifications of, 
and have been certified by, the Civil Service Commission. The 
committee is informed, according to the report of the Administra- 
tive Office of the United States Courts, that both the Chief Justice 
of the United States in his position as Chairman of the Judicial 
Conference, and the Attorney General of the United States, approve 
of this legislation and they urge favorable action by the Committee 
on the Judiciary. 

The committee, after consideration of the foregoing, believes that 
the legislation is meritorious and recommends that S. 4142, as 
amended, be considered favorably. 

Attached hereto and made a part hereof is the report of the Admin- 
istrative Office of the United States Courts, above referred 





JULY 25, 1958. 
Hon. James O. Easrianp, 
( hairman, Committees On thee Judiciary, 
United States Senate, Washington, D. ¢ 

Dear Mr. CuoarrMan: This is in reference to S. 4142, a bill to 
amend chapter 41, title 28, United States Code, entitled ‘‘Administra- 
tive Office of the United States Courts.” 

The bill S. 4142 would, first, change the title of the Assistant 
Director of the Administrative Office to Deputy Director, to reflect 
more accurately the level of responsibility assigned and to effect a 
greater uniformity in title with similar positions in other Federal 
agencies. This is a technical amendment, and would not result in an 
increase in perenne, positions, or expenditures. 

Second, the bill would authorize the placing of two positions, which 
are now in grade 17, in grade 18 of the general schedule, without 
reference to other provisions of section 505 of the Classification Act, 
which involve position classification standards promulgated to apply 
primarily to ae ncies of the executive branch, but not to the judicial 
branch of the Government. The Congress has already approved 4 
such ceatiee Ss he the Administrative Office by increasing the ceiling on 
such positions by 4 in the Executive Pay Act of 1956. However, 
because of the requirement that they be subject to the above-men- 
tioned section, the grades have never been obtained and utilized in 
the Administrative Office. In this connection, only 2 of the 4 grades 
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are being requested for the Administrative Office, inasmuch as we are 
of the opinion that 2 are all that are needed at this time to complete 
the desired adjustments in the Office. This amendment would not 
involve an increase in personnel or positions, but would result only 
in a l-grade increase—from grade 17 to 18—for the 2 top supervisory 
employees i in the Administrative Office, who are responsible for super- 
vising and directing the work of division chiefs who, themselves, are 
in grade 17. The ‘total increase in expenditures would not amount 
to more than $4,250. Both of the incumbents of these positions have 
already met the exacting qualifications of, and have been certified by, 
the Civil Service Commission. 

Finally, it should be emphasized that, while the executive depart- 
ments and agencies are authorized more than 2,000 supergrades (the 
Library of Congress alone has 35 positions in supergrades) the judicial 
branch of the Government, with its vast responsibility in administer- 
ing the judicial system will have a total of only 6 such grades in the 
event this legislation is enacted. This is true, despite the fact that 
the Administrative Office of the United States Courts supervises the 
administrative operations of the entire Federal judiciary, the Federal 
bankruptcy jurisdiction, the Federal probation system, and the study 
and revision of Federal rules of practice and procedure in civil, crimi- 
nal, admiralty, bankruptey, and tax appeals under the direction of 
the Judicial Conference of the United States. 

Both the Chief Justice of the United States, in his position as Chair- 
man of the Judicial Conference, and the Attorney General of the 
United States, approve of this legislation and urge favorable action 
by the Committee on the Judiciary. 

Sincerely yours, 


WarreEN Otney III, Director. 
CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


CHAPTER 41.—ADMINISTRATIVE OFFICE OF UNITED STATES CouRTS 


Sec. 601. Creation; Director anp [Assistant] Depory Direc- 
TOR. 

The Administrative Office of the United States Courts shall be 
maintained at the seat of government. It shall be supervised by a 
Director and [an Assistant] a Deputy Director appointed and sub- 
ject to removal by the Supreme Court. 

* * * * * * * 

Sec. 603. SALARIES. 

The Director shall receive a salary of $15,000 a year. The [Assist- 
ant] Deputy Director shall receive a salary of $12,500 a year.’ 

The Director shall fix the compensation of Administrative Office 
employees according to the Classification Act of 1949, as amended. 

Compensation of Director and Assistant Director. Annual basic compensation of Director as $20,000 


and as $17,500 for the Assistant Director. (See secs. 2205 (a) and 2206 (a) of title 5:) Executive Departments 
and Government Officers and Employees. 
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The Director is further authorized, without regard to any other provision 
of section 505 of such Act, to place a total of two positions in grade 18 of 
the General Schedule. 


* * * * + * 
Sec. 606. Duties or [Assistant] Deputy Drrecror. 
The [Assistant] Deputy Director shall perform the duties assigned 
to him by the Director, and shall act as Director during the absence or 
incapacity of the Director or when the Director’s office is vacant. 


O 
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READING ROOM 


Mr. Keravver, from the Committee on the Judiciary, submitted the 
following 


REPORT 
together with 
SUPPLEMENTAL AND INDIVIDUAL VIEWS 


[To accompany 8S. 11] 


The Committee on the Judiciary, to which was referred the bill 
(S. 11) to amend the Robinson-Patman Act with reference to equality 
of opportunity, having considered the same, reports favorably thereon 
with an amendment in the nature of a substitute and recommends that 
the bill, as amended, do pass. 


AMENDMENT 


Strike all after the enacting clause and insert in leu thereof the 
following: 


That. subsection (b) of section 2 of the Act entitled “An Act to supplement exist- 
ing laws against unlawful restraints and monopolies and for other purposes,” 
approved October 15, 1914, as amended (U.S. C., title 15, sec. 13 (b)), is hereby 
amended to read as follows: 

“Sec. 2 (b) (1). Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the evidence affirmatively shows that the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any section 
of the country in any line of commerce in the sale of food, drug or cosmetic 
products, it shall be a complete defense for a seller to show that his lower price 
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or the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor. 

Sec. 2 (b) (2). For the purposes of this section the terms “food”, “drugs”, 
and “cosmetics” shall mean enly “food”, “drugs”, or “cosmetics” when sold for 
resale to consumer or consumers for human consumption or use without further 


manufacturing or processing. 
Amend the title so as to read: 


A bill to protect competition in the sale of food, drug, or cosmetic products. 
PURPOSE OF AMENDMENT 


Before cag aT the bill would have made the good-faith defense 
unavailable in all cases, regardless of the product involved, where 
an aflirmative showing of lessening of « ompetition or tendency toward 
re was made either as to distributors in the resale of the prod- 
uct (the secondary line of commerce) or as to suppliers (the primary 
line of commerce ). 

The bill as amended has a lesser reach. It makes unavailable the 
—_ faith defense (1) only in cases involving the spec ified products, 
i. e., food, drugs, and cosmetics for human consumption or use with- 
out “further manufacturing or processing, and (2) mm such cases only 
where lessening of competition or tendency toward monopoly 1s 
shown in the secondary line of commerce, i. ¢., among distributors 
in the resale of such products. 


PURPOSE 


The purpose of the propose d legis slation, as amended, is to protect 
competition in the resale of certain food, drug, and cosmetic products 
from being substantially lessened as a result of price discriminations 
by a supplier in his sales to competing distributors of those products, 
even though the supplier could show that his discriminatory prices 
were made in good faith to meet his competitor’s price. 

To accomplish this purpose the legislation would amend section 
2 (b) of the Clayton Act, as amended, so as to make unavailable to 
such a supplier the so-called good-faith defense to a charge of price 
discrimination under section 2 (a) of that act where it is aflirmatively 
shown that the effect of such discriminations may be (1) substantially 
to lessen competition or (2) tend to create a monopoly in the resale 
of such products. 

Where the adverse competitive effect in the resale of such products 
falls short of these 2 criteria of the original Clayton Act, but meets 
the third 1 of injury to competition, which was added by the Robin- 
son-Patman amendment, good faith would continue to be a complete 
defense. (Good faith would also continue as an absolute defense where 
the injury shown was only among sellers of such products. 

In all cases involving other than the specified products good faith 
would also, of course, continue as an absolute defense regardless of 
the extent of the competitive injury either among sellers or buyers. 
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STATEMENT 


The Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary held extensive hearings on proposals relating to the 
good-faith proviso of section 2 (b) of the Clayton Act, as amended by 
the Robinson-Patman Act. These hearings were conducted by the 
subcommittee in March and April of 1957, at which time extensive 
testimony was received from all segments of the Nation’s economy, 
both for and against the proposed le gislation. 

Under section 2 (a) of the amended ¢ ‘layton Act, price discrimina- 
tions are declared to be unlawful where the effect m: iy be (1) substan- 
tially to lessen competition, (2) tend to create a monopoly, or (3) to 
injure, destroy, or prevent competition with either the seller or the 
buyer. 

The first 2 of these 3 criteria were the only ones in section 2 of the 
Clayton Act as enacted in 1914. In considering the Robinson-Patman 
amendment to the act in 1936, Congress had before it a considerable 
body of evidence indicating that discriminations which fell short of 
either substantially lessening competition or tending to create a mo- 
nopoly could, nevertheless, significantly injure competition with an 
individual competitor. For this reason the third criteria was added 
by the Robinson-Patman amendment. 

Section 2 (b) of the act provides that a seller may rebut a prima 
facie case made out against him under section 2 (a) by showing that 
his lower price was made in good faith to meet an equally low price of 
a competitor. 

In 19 Jo] the Supre me Court. in Standard Oil Co. v. Federal Trade 
Commission (840 U.S. 231), held that it is a complete defense to a 
charge of price discrimination for a seller to show that he was acting 
in good faith to meet the equally low price offered by a competitor. 

History shows that the decision of the Supreme Court in the Stand 
ard Oil case in 1951 reopened the meeting-competition loophole in 
section 2 of the Clayton Act which Congress thought it had closed 
in 1936 when it passed the Robinson-Patman amendment to that 
section. 

In 1914 Congress passed the Clayton Act, in section 2 of which 
was sought to outlaw price discriminations before their anticompeti- 
tive effects were so serious as to bring the practice within the Sherman 
Act. 

Section 2 of the Clayton Act as enacted in 1914 prohibited diserimi- 
nations in price in interstate sales of like goods where the probable 
effect. in any line of commerce was (1) substantially to lessen compe- 
tition, or (2) to tend to create a monopoly, The same section, how- 
ever, provided that discriminations made in good faith to meet compe- 
tition were exempt. 

Kfforts of the Federal Trade Commission to enforce section 2 of the 
Clayton Act between 1914 and 1936 turned out to be almost wholly 
ineffectual. One difficulty was that price discriminations which in- 
jured competition between only two or a few competing sellers or 
purchasers were held not to threaten substantial lessening of compe- 
tition in a line of commerce. A second was that meeting competition 
in good faith was so broadly interpreted that the exception it provided 
was virtually as broad as the prohibition. 
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The result was that the practice of price discrimination thrived as 
did its beneficiaries. Investigations by both the Federal Trade Com- 
sion and congressional committees showed, for example, that large 
chains not only paid prices materially lower than their small retail 
competitors but sometimes even lower than wholesalers. As a result 
the giant retailers prospered at the expense of their smaller rivals. 

The public interest demanded that something be done, and in re- 
sponse Congress in 1936 enacted the Robinson-Patman amendment to 
eliminate the defects in section 2 of the Clayton Act. The amended 
statute retained, of course, the prohibition of price discriminations 
where the effect in any line of commerce may be substantially to lessen 
competition or tend to create a monopoly, but it went further and also 
condemned price discriminations where the effect may be to injure 
competition with the seller, or the favored buyer, or the customers of 
either of them. Thus the law was amended so that competition be- 
tween individual competitors as component elements of a line of com- 
merce were protected as well as the line of commerce itself. Section 
2 of the Clayton Act was also amended by the Robinson-Patman Act 
so that it no longer exempted discriminations in price made in good 
faith to meet competition. The amendment introduced a new sub- 
section 2 (b) which provided that the seller could show that his lower 
price was made in good faith to meet the equally low price of a com- 
petitor merely for the purpose of rebutting a preliminary or prima 
facie case. 

The meaning and effect of this change with respect to meeting com- 
petition is made clear by its legislative history. The Robinson- 
Patman Act was the product of a conference committee of the Senate 
and the House which reconciled the differences between the Robinson 
bill as passed by the Senate and the Patman bill as passed by the 
House. When introduced, neither of these bills even made any refer- 
ence to meeting competition, but as passed by the Senate the Robinson 
bill contained the old exemption, and as passed by the House the Pat- 
man bill contained a section similar to the one finally adopted. In 
conference, the old exemption in the Senate bill was rejected, and the 
House version was approved in the language in which it was finally 
enacted. Referring to the old exemption incorporated in the Senate 
bill, the report of the House conferees stated : 


This language is found in existing law, and in the opinion 
of the conferees is one of the obstacles to enforcement of the 
present Clayton Act. The Senate receded and the language 
is stricken. A provision relating to the question of meeting 
competition, intended to operate only as a rule of evidence 
in a proceeding before the Federal Trade Commission, is in- 
cluded in subsection b (H. Rept. No. 2951, 74th Cong., 2d 
sess., pp. 6, 7). 


Referring to the new language, a report submitted by the chairman 
of the House conferees stated : 


It is to be noted, however, that this does not set up the 
meeting of competition as an absolute bar to a charge of dis- 
crimination under the bill. It merely permits it to be shown 
in evidence. This provision is entirely procedural. It does 
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not determine substantive rights, liabilities, and duties. 
They are fixed in other provisions of the bill * * *. If this 
proviso were construed to permit the showing of a competing 
offer as an absolute bar to liability for disc rimination, then 
it would nullify the act entirely at the very inception ‘of its 
enforcement (Congressional Record, 9418, 74th Cong., 2d 
sess. (1946) ). 


In 1945 the Supreme Court in the well-known Staley case had its 
first opportunity to interpret the meeting- competition proviso of the 
Robinson-Patman Act. In that case the Court affirmed a decision of 
the Federal Trade Commission which rejected the defense of meeting 
competition, and in doing so seemed quite clearly to indicate that the 
amendment had secured the results which Congress intended. This 
is the language the Court used: 


It will be noted that the defense that the pricing discrimi- 
nations were made in order to meet competition is under the 
statute, a matter of rebutting “the Commission’s prima facie 
case.” Prior to the Robinson-Patman amendments, section 2 
of the Clayton Act provided that nothing contained in it 

“shall prevent” discriminations in price “made in good faith 
to meet competition.” The change in language of this excep- 
tion was for the purpose of making the defense a matter of 
evidence in each case, raising a question of fact as to whether 
the oa er, justified the discrimination (Staley Mfg. Co. 
v.F.7.C.,324 U.S. 743 (1945). 

Despite this encouraging development in 1945, the law with respect 
to meeting competition as a defense to price discrimination is now 
back where it was prior to the enactment of the Robinson-Patman 
Act. For in 1951 the Supreme Court held in the Standard Oil case 
that the Federal Trade Commission was wrong in rejecting Standard’s 
defense of meeting competition even where it had been shown that the 
discriminations had a substantially adverse competitive effect. Once 
again, then, meeting competition has become an absolute defense to 
discriminations in price regardless of the magnitude of their anti- 
competitive effects. Moreover, the doctrine of the Standard Oil case 
seems to have been extended in subsequent decisions to the extent that 
it now appears likely that even the limitations first indicated by the 
ree Court are of little if any substance. (See Balian Ice Cream 
Co.v. Arden Farms Co., 231 F. (2d) 356 (9th Cir. 1955), cert. den., 
350U. S. 991 (1956).) 

As a result of these decisions, the Robinson-Patman Act has been 
seriously weakened. It now affords no real protection to competition. 
The public interest in protecting competition has been subordinated 
to private interest. The act has become largely a declaration of the 
right of sellers to discriminate in price to accommodate large buyers 
even though competition may be substantially lessened. 

The committee is of the opinion that this legislation, as amended, 
will be of material assistance in protecting the “public interests. Ac- 
cordingly, the committee recommends favorable consideration of S. 
11, as amended. 

Departmental views on the legislation, as introduced, have been 
included in the printed hearings which have been held on this legis- 
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lation and need not, therefore, be incorporated as a part of this 
report. 
CHANGES IN EXISTING LAW 


In compliance Vi it] subsection (+) of rule X XTX ol the Standing 


Rule of the Senate, changes lk @XISTING LAW mace by the bill, as Te- 
} . 7 . . . 1 ‘ . 
ported, are SHownh as follows (eXisting law proj osecl to be omitted 
“ ; I i 


is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman) 


Secrion 2 (b) or an Act Approvep Ocroper 15, 1914, as AMENDED 
fe: S03. 18 (b)) 


Sec. 2 (b) (7). Upon proof being made, at any hearing on a com 
plaint under this section, that there has been discrimination in price 
or services or facilities eee the burden of rebutting the prima 
facie case thus made b \ sh ving justific: ation shall be upon U he person 
charged with a violation of this section, and unless justification shall 
be aflirmative eC1\ icciens, the Commission 1s oe to issue an oe 
terminating the discrimination: Provided, howev ,» [That nothi 


herein contained shall prevent a seller rebutting the pr ma facie case 


] } +] ae ; tango 
thus made by Owings T'] Qt unless The evidence atirmatively shows 
4] ] r j 4° 2 ee ae, 
AatL the effect o Veeriman (L10nN MAY h substantia {2/ fa fessen 
. - y 7 . . ° , 
COM PECLLLION O} aad fo credale @ monopoly wm any section of The coun 


vy in any line of COTMTIMET CE an the ele of food. di Ud or cosmeti 
produ U8. it shall be a CO? ple te de Tense Jo a seller to show that his 
ices or facilities to any purchaser 
or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor. 


lower price or the furnishing of servic 


, . , , ° ° , ss 
NEC. 2 (0) (2). Fo) th) MMPrPOSES OF TRIS SECTION TA rerins “food 
G@ruqds’’. and COSTILETICS Shal ied OY food “) was . OF COS- 

. ** 7 y 7 f z 
LIS mMAheV O / TO) PeSO¢ O CONSUIMELH OF CONSUINEIS Tor haman 


ae 223 y y f f * ° 
CONSUMPTLO id VUdNe mashow Tid é MANU T Oe HMPING oO DPOCESSINWG, 
i 


VIEWS OF SENATORS ESTES KEFAUVER, JOSEPH C. 
O’MAHONEY, JOHN A. CARROLL, AND ALEXANDER 
WILEY 


The bill as amended and reported by the committee repairs only 
negligibly the damage that was done to section 2 of the amended 
Clayton Act by the 1951 decision of the Supreme Court in the Stand- 
are Oilcase. It does not give the protection to our competitive system 
in general and to small business in particular against destruction by 
price discrimination that “omg must have if they are to endure. S. 11 
as reported to the committee by the subcommittee would have given 
that protection in a substantial measure. 

We voted to report the bill because we were anxious to get the 
measure before the Senate in some form. These votes in the com- 
mittee were with the reservation that we would endeavor to restore 
he language which the bill contained when reported by the subcom- 
mittee. Our reasons for supporting that language are contained in 
the following report of the Subcommittee on Antitrust and Monopoly 
submitted to the full Committee on the Judiciary on June 21, 1957. 


PURPOSE 


The purpose of the proposed legisl: ition as re ported from subcom- 
mittee to the full committee is to narrow the applicability of the 
so-called good-faith defense to a charge of price discrimination 
brought under section 2 (a) of the Clayton Act, as amended, as this 
defense is interpreted in the Standard Oil of Indiana case. 

The problem to which this bill is directed is the injury to competi- 
tion through price discrimination. Under the doctrine enunciated 
by the Supreme Court in that case, regardless of the injurious effect 
On compel ition, it Is cl complete defense toa charge of price diserimi- 
nation for a seller to show that he gave the price discrimination in 
good faith to meet a lawful and equally low price of a competitor. 

Under S. 11 where the probable effect of a price discrimination may 
be oa ee lessening’ of competition or tendency fo create a 
monopoly, good faith would no longer be a complete defense. 


STATEMENT 
SUBSTANTIAL LESSENING OF COMPETITION OR TENDENCY TO CREATE A 
MONOPOLY VERSUS INJURY TO COMPETITION WITH A COMPETITOR 


The Clayton Act, as enacted in 1914, prohibited price discrimina- 
tions whose effect 


* * * may be substantially to lessen competition or tend to 


create a monopoly in any line of commerce. 


1 Standard Oil Co. v. Federal Trade Commission (340 U. S. 231 (1951)). 
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In considering the Robinson-Patman amendment in 1936, Congress 
had before it a considerable body of evidence indicating that discrim- 
inations which stop short of either substantially lessening competition 
or tending to create a monopoly could nevertheless i injure competition 
with an individual competitor. For this reason, the Robinson-Patman 
amendment added a prohibition against discriminations whose effect 
may be— 

* * * to injure, destroy, or prevent competition with any 

person who either grants or knowingly receives the benefit 

of such discrimination, or with customers of either of them. 


Under S. 11, meeting competition would continue to be an absolute 
defense where the discrimination, while perhaps injuring competition 
with an individual competitor, was not of sufficient scope or dimen- 
sion as to result in a probable lessening of competition or a tendency to 
create a monopoly. In this sense, S. “11 does not go as far as the ob- 
jectives of the framers of the Robinson-Patman Act. 

A decision by a district judge in a recent case illustrates the distince- 
tion between the different types of injury. Referring to the Robinson- 
Patman Act he stated : 


That statute prohibits price discrimination only where it 
has produced 1 or more of the 3 anticompetitive consequences 
it is intended to prevent. The effect of the alleged discrimi- 
nation must be (1) substantially to lessen competition, or (2) 
tend to create a monopoly, or (3) to injure, destroy, or prevent 
competition among sellers, buyers or their customers (Balian 
Ice Cream Co. v. Arden Farms Co. (9th C iy) (is 58 Trade 
Cases—68,186) 231 F. (2d) 357 and authorities therein cited). 

It is perfectly clear that the results of defendant’s alleged 
price discrimination did not fall within the first or second of 
these categories. This court judicially notices, and the record 

shows that plaintiff was merely 1 of 19 Texaco dealers in the 

Shreveport-Bossier City area between August 12 and Novem- 
ber 18, 1955. At that time there also were more than 200 
other gasoline service stations, handling many competitive 
brands of petroleum products, in the area. W hatever conse- 
quences the alleged price discrimination may have had upon 
plaintiff's business would have been almost infinitesimal in 
their effect upon the overall service-station business of the 
area; and any such small-scale discrimination could not (1) 
have substantially lessened competition in interstate com- 
merce or (2) have tended to create a monopoly of such com- 
merce in the area, within the meaning of the statute. 

It is possible although not shown by the complaint, that 
defendant’s alleged price discrimination may have come with- 
in the third category by injuring, destroying, or preventing 
competition between plaintiff and the 12 de ao who are said 
to have given cheaper prices. Plaintiff has not alleged that 
this was so.? 


It is only where the impact and effect of a discrimination extend 
beyond the injury to competition with a competitor to the substantial 


2 Victor N. Alerander v. The Texas Company, 149 F. Supp. 37, 40—41 (1957). 
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lessening of competition or tendency to create a monopoly that S. 
11 all alter the present law. 

There may be instances where injury to a competitor may also 
lessen competition in a line of commerce. For illustration, in the 
case of £’. B. Muller & Co. et al. v. F.T. C. (1942 F. (2d) 511), 2 allied 
companies were operated as a unit and had only 1 competitor in the 
United States. These respondents attempted to drive this lone com- 
petitor out of business, and one of the means they used for such 
purpose was a territorial price discrimination. Injury to this sole 
competitor sufficient to threaten its continuous existence was obviously 
such a lessening of competition because this competitor was the only 
competition which the respondents had. In this case, therefore, in- 
jury to a competitor was tantamount to lessening of competition in 
a line of commerce. This is not a typical case, however, because usu- 
ally there are a significant number of competitors s and injury to one 
competitor would not ordinarily constitute a lessening of competition 
in a line of commerce. This is not to say, however, ‘that a group or 
series of related discriminations, each of which only injures competi- 
tion with a competitor, might not have the cumulative effect of sub- 
stantially lessening competition. 


History oF CoNGRESSIONAL Errorts To Cursp Price DiscrrmMInaTION 


A simple but important reason why we support S. 11 as reported 
from subcommittee to the full committee is that we wish enacted into 
law the interpretation of the statute in the original Standard Oil of 
Indiana decision by the Federal Trade Commission and affirmed by 
the circuit court of appeals in Judge Minton’s opinion (Standard Oil 
Co. v. FTC, 173 F. 2d, 210 (7th Cir. 1949) ). 

Our re: lee of the legislative history of the Robinson-Patman Act 
against the background of previous congressional efforts to curb price 
discrimination indie ates to us that Congress in passing that statute 
definitely did not intend that good faith ‘should be a complete defense 
to a charge of price discrimination. In our opinion, the decision of 
the Supreme Court in the Standard Oil of Indiana case is a striking 
example of judicial misconstruction of congressional intent. ‘To gain 
an adequate understanding for the reasons unde srlying our conclusion 
it is necessary to set the action by Congress in passing the Robinson- 
Patman Act against the historical background of previous attempts 
by Congress to ‘curb discrimination. 

The history of congressional enactments against discrimination in 
business traces back to the passage of the Interstate Commerce Act in 
1887. That act sharply limited the extent to which railroads through 
preferential freight rates could favor one shipper as against a com- 
petitor, one industry as against another, one community as against 
another, or one region as against another. 

Discriminatory practices, however, were not limited to the field of 
transportation. ‘The growth of industry during this period was also 
accompanied by abuses of power which led to the passage of the Sher- 
man Act 3 years later in 1890. Again the exercise of power through 
discriminatory pricing was one of the elements contributing to the 
passage of the Sepialtion The determination of congressional in- 
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tent is particularly difficult in the case of the Sherman Act, inasmuch 
as the bill around w hich most of the de bate revolved was never passed, 
and the bill which was passed was never really debated. For a 
variety of reasons, however, the Sherman Act from almost its very 
inception proved to be an ineffective instrument against price dis 
crimination. The trusts created in the great consolidation movement 
at the turn of the century owed their growth in no small part to this 
practice. In the two landmark dissolution cases brought under the 
Sherman Act against the oil and tobacco trusts price discrimination 
was clearly shown to have played a major role in bringing about the 
creation of monopoly in those industries. For example, in the oil case 
the Supreme Court listed the practices used by the trust to gain power 
which included such discriminatory practices as 


rebates, preferences, and other discriminatory practices in 
favor of the combination by railroad companies * * * un- 
fair methods of competition, such as local price cutting at 
the points where necessary to suppress competition aes 
the oper: ation of bogus independent companies and pay- 
ments of rebates in oil with the like intent var 


Dissatisfied with the Sherman Act approach, which involved wait 
ing for a monopoly to be created ead then dissolving it, Congress in 
1914 passed the Clayton Act and the Federal Trade Commission Act, 
both with the purpose of nip ping monopoly in the bud or, in the 
words of the Senate Judiciary Committee in its report accompanying 
the Clayton Act 


to arrest the creation of trusts, conspiracies, and monopolies 
in their Inciplency and before consummation " o4 


On the basis of exhaustive investigations conducted by the Com 
missioner of Corporations and the Bureau of Corporations, as well 
as from the knowledge gained in enforcing the Sherman Act, Con 
gress by enacting the Clayton Act legislated against certain busi- 
ness practices which, experie nee had shown, would tend to lead to 
monopoly- —not ably price dise rim] nation, exclusive dealin: Oo, yr rvers, 
and interloc ‘king direc torates, As set forth in H. R. 627 of the 63d 
Congress, the prohibition against price discrimination was directed 
at the practice of large concerns 


to lower prices of their commodities, oftentimes below 
the cost of prices of production in certain communities and 
sections wanes they had competition, with the intent to de 
stroy and make unprofitable the business of their competit- 
ors, and with the — purpose in view of thereby 
acquiring a monopoly in a particular locality or section in 
which the discriminating price is made. Every concern that 
engages in this evil practice must, of neces sity, recoup its 
losses in the particular communities or sections where their 
commodities are sold below cost or without a fair profit. by 
raising the price of the same class of commodit ies above their 
fair market value in other sections or communities (p. 89). 


$221 U.S. 42, 43. 
“Senate Committee on the Judiciary, S. Rept. No. 698 (63d Cong., 2d sess., July 22, 
1941, to accompany H. R. 15657, p. 1). 
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The prohibition, however, was accompanied by what was known as 
the _praghaeey defense which permitted price discriminations to be 
made in good faith to meet competition even though the discrimina- 
tions had the effect of injuring competition. During the early thirties, 
numerous casualties occurred in the ranks of small business. Chain- 
stores through the use of price discriminations and other unfair 
methods substantially increased their relative position. Between 1929 
and 1933 chainstores and mail-order houses increased their share of 
total retail sales from 21.5 percent to 27 percent.° An exhaustive 
chainstore investigation by the Federal Trade Commission completed 
in 1954, as well as investigations by congressional committees, showed 
that large chains frequently were receiving discounts, allowance es, and 
other atest tages gre: atly in excess of thos e oranted to competing re- 
tailers and, occasion ally, even to wholesalers. These investigations 
id reports attributed nue h of the failure of existing law to halt these 
practices to the good-faith defense. ‘Thus, the Feder: al Trade Commis- 
sion in its final report on the chainstore investigation stated: 


Variation in price between different branches of a chain 
would seem to be a discrimination, the effect of which may be 
to produce the forbidden results. It is one thing, however, 
to reach such a broad conclusion on the results of this prac- 
tice by chains in general and quite another to prevent by 
legal means its use by some seatioaiad chain. The reason is 
that the Clayton Act. itself specifically permits price dis- 
crimination in the same or different communities made 1 
cood faith to meet competition. The Commission has no evi- 
dence which would establish that price discrimination by 
chainstores has not been in good faith to meet competition 
ind there is good ground to conclude that in many cases it 
has been for that purpose.' 


In recommen ding legislation to correct the conditions described, the 
(‘commission went so far as to advocate that the good-faith proviso be 
eliminated entirely from the statute, saying: 


A simple solution for the uncertainties and difficulties of 
enforcement would be to prohibit unfair and unjust diserimi- 
nation mm ae and leave it to the enforcement agency, sub- 
ject to review by the courts, to apply that principle to par- 
ticular cases and situations. ‘The soundness of and the extent 
to which present provisos would constitute valid defenses 
would thus become a judicial and not a legislative matter.’ 


Sunilarly, the House Judiciary Committee, commenting on the pro- 
visos of section 2 of the Clayton Act and particularly the “meeting 
competition” defense, stated in reporting the Patman bill in 1936: 

These provisos have so materially weakened section 2 of 
that aet, which this bill proposes to amend, as to render it 
inadequate, if not almost a nullity.® 


\Ithough the original Robinson bill in the Senate and the original 
Patman bill in the House omitted any provision similar to the old 





(', S. Department of Commerce, Business Statistics, 1955 issue. 
S. Doc. 4, 74th Cong., Ist sess., December 14, 1934. 
Ibid., p. 96 


H. Rept. 2287, 74th Cong., 2 sess., p. 7. 








12 PROHIBITING PRICE DISCRIMINATION 


“meeting competition” proviso, the Senate inserted the old proviso in 
the Robinson bill by amendment, while the House Judiciary Com- 
mittee reported the Patman bill with a section substantially identical 
with the present section 2 (b). The conference committee rejected 
the Senate version and approved the House amendment in the form 
in which it was enacted. The report of the House conferees, referring 
to the Senate proviso, stated : 
This language is found in existing law, and in the opinion 

of the conferees is one of the obstacles to enforcement of the 

present Clayton Act. The Senate receded and the language is 

stricken. A provision relating to the question of meeting 

competition, intended to operate only as a rule of evidence in 

a proceeding before the Federal Trade Commission, is in- 

cluded in subsection b.° 


The chairman of the House conferees (Congressman Utterbach) 
submitted an accompanying report clarifying the meaning of each 
subsection of the Robinson-Patman bill, which with respect to the 
good-faith proviso stated : 

In connection with the above rule as to burden of proof, it 
is also provided that a seller may show that his lower price 
was made in good faith to meet an equally low price of a 
competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a com- 
petitor. It is to be noted, however, that this does not set 
up the meeting of competition as an absolute bar to a charge 
of discrimination under the bill. It merely permits it to be 
shown in evidence. This provision is entirely procedural. 
It does not determine substantive rights, liabilities, and du- 
ties. They are fixed in the other provisions of the bill 
ese. If this proviso were construed to permit the show- 
ing of a competing offer as an absolute bar to liability for 
discrimination, then it would nullify the act entirely at the 
very inception of its enforcement.”® 

That Congress did not intend the good-faith proviso to be a com- 
plete defense is also indicated by numerous statements to that effect 
which have been made by its sponsor in the House, Congressman 
Wright Patman. For example, in recounting the legislative history 
of the Robinson-Patman Act, Representative Patman stated: 


When we drafted the Robinson-Patman Act it was the 
“good-faith” proviso above all else that we meant to correct. 
The legislative history of the act supports me in this state- 
ment in copious degree. 

We certainly intended to eliminate the nullifying effects of 
this “good-faith” proviso.” 


Similarly, its sponsor in the Senate, Senator Robinson, has stated: 


I think the latitude would be too broad if we merely said 
that “nothing herein contained shall prevent disc rimination 
in price in the same or different communities made in good 


°H. Rept. 2951, 74th Cong.. 2d sess., pp. 6, 7. 
10 Congressional Record, 9418. 74th Cong., 2d sess. (1936). 
Congressional Record, March 13, 1956, p. 4123. 
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faith to meet competition.” The authority thus granted 
might be employed notwithstanding there was an effort to 
meet competition in ways that would be questionable.” 


The very action by Congress in taking the good-faith defense out of 
the section containing substantive provisions and transferring it to a 
section 2 (b) which is concerned with procedural matters gives further 
strength to the contention that the good-faith defense was intended to 
be only a procedural and not a complete defense. As the Supreme 
Court itself observed in Staley Mfg. Co. v. F. T. C.: 


It will be noted that the defense that the pricing discrimi- 
nations were made in order to meet competition, is under the 
statute matter of “rebutting” the Commission’s “prima facie, 
case.” Prior to the Robinson-Patman amendments, section 2 
of the Clayton Act provided that nothing contained in it 
“shall prevent” discriminations in price “made in good faith 
to meet competition.” The change in language of this excep- 
tion was for the purpose of making the defense a matter of 
evidence in each case, raising a question of fact as to whether 
the competition justified the discrimination.” 


The Supreme Court thus held in 1945 that the good-faith proviso 
of section 2 (b) does not provide a complete defense for violation of 
section 2 (a) and is sufficient to rebut only a prima facie case of viola- 
tion of section 2 (a). The Court has held that proof of good faith is 
merely evidence to be considered by the Commission with other evi- 
dence in determining as a question of fact in each case whether the 
manufacturer’s or supplier’s competition justified the discrimination 
in price. Nevertheless, despite this decision which recognized and 
approved the efforts of Congress to change the law in 1936, the Su- 
preme Court in 1951, in the Standard Oil of Indiana case, ruled that 
good faith was still, as it had been prior to the Robinson-Patman Act, 
a complete defense to a charge of price discrimination, regardless of 
the injury to competition resulting therefrom. 

Thus on two occasions Congress has acted to place restraints on 
hag discriminations in industry and trade, and in each instance it 
1as seen the results of its efforts go unavailing because of judicial 
construction. It is easy to see, with the benefit of hindsight, how 
section 2 of the Clayton Act was doomed to failure. Loopholes in 
the law are easy to recognize after their existence has been discovered. 
Some may find it easy to condemn the Congress of 1914 for having 
passed what appeared to be a strongly worded statute against an evil 
practice while incorporating in the statute loopholes that nullified its 
probhibitions. But the Congress of 1914 could hardly have been ex- 
pected to foresee the full import and extent of the good-faith defense 
or the other loopholes as they were later widened and expanded by 
the judiciary. 

The Congress of 1936, however, was most clearly aware of what the 

ood-faith defense had done to the law. By that time the Federal 
Frais Commission had had over two decades of largely futile exper- 
lence in trying to enforce this section of the Clayton Act. To guard 
2% Congressional Record, April 30, 1936, cited in FTC, Robinson-Patman Act, Congres- 


sional Expressions and Formal Decisions, February 1942, p. 36. 
18 324 U. S. 743 (1945). 
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against a repetition of the 1914 disaster, Congress in passing the 
Robinson-Patman amendment modified the law in a number of re 
spects, which have been described above. Nevertheless, when it came 
to passing on the issue in 1951, the Supreme Court in the Standard 
Oil of Indiana case held by what amounts to a 5-4 decision “ that 
good faith was still a complete defense. 

Our concern with the Court’s decision does not necessarily rest 
upon the argument that the wording of the 6 tale repel atem or Act 
is so clear as to be beyond dispute. If the wording is assumed to be 
ambiguous, it neither clearly precluded nor clearly required the de 
cision. When the wording of a statute leaves room for doubt as to 
the intent of C ongress, the accepted procedure is to 0 behind t the 
wording to the legislative history. And it is in the legislative history, 
which has been briefly recounted above, that we find support for our 
position. We do not believe that Congress in 1936, against the back 
ground of an obvious desire to strengthen the law and a knowledge 
of the crippling effects of the good-faith defense in the past, delibe1 
ately intended to undo in section 2 (b) what it was trying to accom 
plish in section 2 (a). Actually, what appears to have happened is 
that the Court in the Standard Oil decision became intrigued by 
the surface plausibility of new and unproved economic theories and 
took the occasion to interpret the statutory law of price discrimination 
to accommodate those theories. 

We are now back where we started before Congress passed the 
Robinson-Patman Act in 1936, There is no effective prohibition 
today against price discrimination. It is to restore, at least in part, 
what we firmly believe to have been the original] intent of Congress 
in 1936 that we urge the passage of S. 11. 


Recent Decisions BrRoADENING THE Goop-Farru Drrenst 


The need for modifying the 1951 Standard Oil of Indiana decision 
constitutes adequate grounds in and of itself for the enactment of this 
legislation. But since 1951 three other decisions by the courts have 
supplied additional reasons for the passage of S. 11. In the first of 
these decisions, the Court of Appeals for the Seventh Circuit reviewed 
and set aside the revised findings of the Commission in the Standard 
Oil of Indiana case and held that the price discriminations therein 


were in fact made in good faith.®> The other - decisions are Palian 
Lee Cream Co. Ine. # Arde vi Farms Co. ¢ t al. in which certiorari 
was denied and Brown v. Standard Ou Company ™ in which certorari 


was not sought. Collective ly these decisions appeat to widen the scope 
of the good- faith defense significantly. If these decisions stand, 
there are substantial grounds to believe that a seller charged with 
price discrimination will be able to avail himself of the good-faith 
defense even though he is not meeting the equally low price of a 
competitor but * ‘competitive con lit ions’; even though he is not merely 


meeting but beating a competitor’s price; even though the discrimina- 


*The decisi was by a vote of 5-3. Because he had rendered the decision of the 
circuit court of appeals, Justice Minton abstained. Since in the lower court he had 
sustained the Federal Trade Commission, it could be assumed that had he participated in 
the decision of the higher Court it would have been on the side of the minority. j 

15 233 F. 2d 649 (1956) ; affirmed 78 Sup. Ct. 369 (1958 

d 356 (C. A. 195 
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tion is made not to retain but to obtain a customer; even though the 
discrimination is not made defensively to retain a customer but is 
made aggressively to obtain one; and even though the practice is 
not an oceasional or sporadic concession but is of a persistent and 
systematic nature. The need for this legislation already existed fol- 
lowing the Standard of Indiana decision in 1951; these three subse- 
quent rulings have made it even more necessary today. 


Tue Inaurtious Errects or Prick DiscRIMINATION 


oe purpose and effect of S. 11 is to place a partial restraint on 
ie practice of price discrimination. Therefore, the basic question 

a by a proposed legislation, to which all others are subsidiary, 
‘wus ‘vor not price discrimination has injurious effects and should 

iauleie inacaaetina?: 

There are three types of arguments against price discrimination- 
moral, sociological, and economic. The giving of advantages to 
ome and not to others, when accompanied by no rational basis there- 
f rr. Is diffeult to recone ile with the mor: al code or with the political 
foundations on which our Government is based. Price discrimination 
by its very nature is a contradiction to the concept of equality of op- 
portunity. It works invariably to the advantage of the established 
and the powerful and to the disadvantage of the new and the weak. 
Testifving in hearings during 1951 on this very good-faith issue, a 
small-business man representing a veterans’ organization stated : 


The small new firm seldom, if ever, gets concessions. This 
means simply that the veteran trying to go into business for 
himself will not get concessions but that his larger, estab- 
lished rival will. I can think of nothing so disruptive to 
their hopes and aspirations than the almost certain knowl- 
edge that in going into business they will have to pay a high 
price for their merchandise while their established com- 
petitors will pay a low price."® 


The sociological argument against price roomie is that there 


is greater participation in civic enterprise, higher levels of civic wel- 
fare, a better Status of politic al democr: acy, pone oreater economic 


pportunity in an economy composed mainly of a large number of 
smal] enterprises than in one in which economic saieae is largely 
centralized in a few giant corporations; '® that these social gains 
‘present the essence of the American heritage, and that price clis- 
rimination, by tending to induce greater concentration, imperils 
these gains. As Prof. Eugene Rostow has observed: 


The antitrust laws are not purely or even primarily eco- 
nomic in motivation. Their historic goal is social and polit- 
ical as well as economic. They aim to keep economic oppor- 
tunity open for its own sake, as a means of assuring the 
community a large and broadly based middle class, which 
could recruit new members freely and steadily from all parts 


of the population. The process of social mobility in this 
Hearings before a subcommittee of the Select Committee on Small Business, U. S. 
Senate (S2d Cong., 1st sess., ce 1951, p. 152). 


Cf., Small Business and Civil Welfare (79th Cong., 2d sess., S. Doc. 135, 1946). 
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sense is one of the most vital forces on which the continued 
development of the American culture depends. It is as 
important to our future, perhaps more important, than 
achieving a maximum of efficiency in the use of resources 
at any given moment.? 


By far the greatest concern over price discrimination has been with 
its economic effects. In traditional economic theory, price discrimi- 
nation has been regarded as undesirable in that it is not only a method 
of obtaining monopoly but also a symptom of the existence of 
monopoly power. In the words of Prof. Holbrook Working: 


The belief that price discrimination tends to be objection- 
able runs as a thread through all of the history of economic 
thought on the effects of competition. 


Noting that traditional theory with its inherent condemnation of 
discrimination has been criticized in recent years as unrealistic be- 
cause of imperfections in the market, Professor Working goes on to 
say: 

Any implication that economists have held only that price 
discrimination was objectionable under the peculiar and 
special conditions of perfect competition, and under those 
conditions only, is untrue.” 

The theoretical objections to price discrimination have been sup- 
ported by the findings of many empirical investigations over the 
years. These investigations have shown that discrimination results 
in both injury to sellers and injury to buyers. With respect to the 
former, it has been shown that price discrimination gives to a large 
seller operating in many markets a weapon with which it can destroy 
or coerce into submission small sellers operating in one or a few 
markets. To the large seller, any losses or low profits on sales in the 
markets in which discriminatory low prices are made usually repre- 
sent a small fraction of its total sales which can readily be offset by 
profits made elsewhere. By selectively following this practice in one 
market after another the large seller can destroy competition in a 
series of markets, thereby gaining monopoly power. 

With respect to injury to buyers, it has been shown that price conces- 
sions granted to large buyers and not to others give to the former an 
advantage which, particularly in lines of trade ‘characterized by low 
mi irkups and fast turnover, may be decisive. It has been found that 
when a concession is granted, the recipient is almost invariably a large 
buyer. The advantage resulting from the discrimination exists re- 
gardless of whether the recipient of the conc ession lowers its price 
(whie h its rivals are less able to do) or maintains its price (which 
enhances its cost-price margin thereby enabling the favored buyer to 

carry on more intensively other forms of competitive activity, such as 
sties promotion, advertising, etc.). 

Price discrimination thus tends to make size and power, rather than 
efficiency, the determinant of economic survival and success. Wit- 


20 Eugene V. Rostow, Market Organization and Stabilization Policy, in Max F. Millikan 
(edition), Stabilization for a Developing Democarcy, Yale University Press, 1953, pp. 
439-513. 

21 Hearings before the Select Committee on Small Business pursuant to H. Res. 114 
(84th Cong., Ist sess., House of Representatives), November 14, 1955, pt. 2, p. 631. 
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nesses supporting S. 11 stressed that they were not seeking in the 
legislation any form of favored treatment or “subsidy” but only the 
opportunity to compete on the basis of efliciency and service. ‘To the 
extent, of course, that price discriminations are made possible by 
greater efficiency, the cost savings proviso of the Robinson-Patman 
Act,? 22 which makes such savings a complete defense, is in no way 
altered by the proposed legislation. Therefore, it ¢ -annot justifiably 
be said that S. 11 would give any advantage to less efficient firms over 
the more efficient ones. But it can be said that without 8. 11 large 
firms will possess a relatively unhampered right to wield a weapon 
with which they can destroy their smaller rivals, even though the 
latter are of equal or even greater efliciency. 

Because of the objections to price discrimination in traditional 
economic theory, which has been buttressed by a consider: Able body of 
supporting empirical evidence, the burden of proof is upon those who 
urge a relaxation or elimin: tion of restraints upon price discrimina- 
tion. In recent years an attempt has been made to assume that bur- 
den of proof. Thus, it has been argued that restraints on price dis- 
criminations, such as §. 11, make for price rigidity—a contention 
repeatedly expressed before the subcommittee. This argument rests 
in large part upon what has come to be referred to as the “erosion” 
theory. 

The erosion theory accepts the existence of large firms in concen- 
trated industries which, it is assumed, generally have substantial 
control over their markets, or, in the words of economists, some degree 
of monopoly power. But this control over markets, so the argument 
runs, can be and frequently is broken by the power of big ‘buyers, 
such as chainstores, mail-order houses, and so forth. The imperfec- 
tions in the market on the se lling side are thus said to be offset by 
imperfections on the buying side. _ The big buyer demands of the big 
seller a special price concession. Desiring to secure the large mar ket 
represented by the big buyer's operations, the big seller accedes and 
grants it. In order not to offend his other customers who m: ay be in 
competition with the big buyer, the concession is made secretly. But 
word of the concession, it is contended, gets out to the other buyers, 
who come to demand equal treatment. Soon the seller finds that he is 
making the concession to so many of his customers that he ends all 
pretense of secrecy and tr ansforms his selective price concession into 
a general price reduction. Thus, it is argued, what had begun as a 
discriminatory price available to one buyer gradually “erodes” into a 
general price reduction available to all. 

Objections to the “erosion” theory are that it is as yet unsupported 
by any organized body of data; that on the one industry for which 
evidence is available, meatpacking, the large chainstores tend to 
obtain their supplies from smaller meatpackers, while the smaller 
chainstores rely to a great extent on the large meatpackers, the large 
buyers and large sellers, thus tending to ‘bypass each other; that 
there is also evidence which suggests that when large buyers obtain 
concessions they are secured, not from large sellers, but from small 


22Sec. 2. (a) “* * * Provided, That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities are to such 
purchasers sold or delivered.” 


S. Rept. 2010, 85-2———3 
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sellers; and that there is no necessary reason to assume that the large 
buyers who do secure price concessions will in point of fact pass 
them on to the consumer in the form of lower prices. 

Those who contend that S. 11 is objectionable because it would 
make for price rigidity are, in effect, asking us to reject the sizable 
body of knowledge gained from investigations and enforcement S 
the law extending over a period of more than one-half a century 
favor of a hypothetical and, as yet, unsupported theory. It is the 
opponents of S. 11, not its supporters, who rest their case on unsup- 
ported theory and speculation. 


Tue AGGRAVATING Errect oF THE Goop-FArrH DEFENSE 


The general objections to price discrimination, as briefly summar- 
ized above, gain substance and meaning when they are reinforced 
by case examples of what is actually happening in the business 
world—examples of injurious effects made possible by the present 
status of the good-faith proviso as an absolute defense. Numerous 
illustrations of this type were presented before the subcommittee in 
the course of its hearings on 8S. 11. A few of these examples pre- 
sented by witnesses representing retail groups in the food and rub- 
ber-tire industries are presented below : ” 

Example A 

A large chain with thousands of stores across the country 
pure thases the entire output of a small independent canner. 
The chain receives a low unit price because, among other 
reasons, the canner has no promotion costs since it is selling 
its entire output to one buyer. The chain takes the price 
quotation given by this small canner to a large canner of the 
same Page t who markets under a well-known name brand, 
and asks that it be given the same price. Since the small 
independent canner is in competition with the name-brand 
canner in supplying the chain with a product of like grade 
and quality, the large canner may meet the small canner’s 
price to the chain while charging its other customers in com- 
petition with the chain a muc h higher price. 


E vam ple B 
Over a period of a year or more business ethics in a market 
area has rapidly dec lined. Secret rebates, hidden allowances, 
and other forms of harmful discriminations have become 
common practice. The market has been saturated with 
buyers receiving all kinds of discriminatory preferences. A 
large proportion of the suppliers and buyers in the market 
are forced by self-defense to participate in these predatory 
practices. The condition has existed for so long and has 
deteriorated to such an extent that there is no way of deter- 
mining which supplier or buyer is responsible for initiating 
the discriminations which are now so prevalent in the 
market. 
2% Testimony of Henry Bison, Jr., associate general counsel, National Association of 
Retail Grocers (transcript, pp. 1958-2048), and Winston W. Marsh, executive secretary 


and general manager, National Tire Dealers & Retreaders Association, Inc. (transcript, 
pp. 2274-2320). 
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Example ¢ 

A particular food chain customarily purchases its fresh 
milk from dairies where it operates. In a given city, inde- 
pendent stores are giving this chain tough competition. The 
chain’s area manager is being subjected to criticism from 
headquarters for the poor showing of the stores under his 
control. He decides that if his stores could sell milk for less 
than his independen. competitors, it would bring in more 
trade. imi the dairy refuses to give him a discrimi- 
natory price preference, asserting that to do so would violate 
the Robinson-Patman Act. 

The manager of the chain is advised by headquarters that 
suppliers under the act are permitted to discriminate if they 
are meeting a competitor’s price and that this does not violate 
the Robinson-Patman Act. After learning of this, he de- 
cides on a new strategy. He goes toa dairy in a nearby city 
with which he has not previously done business. He asks 
this dairy to sell him a relatively small percentage of his 
total requirements at a stipulated price below that which he 
is currently paying. The outside dairy, to dispose of some 
of its excess supplies, readily agrees. 

The chainstore manager having obtained the price he 
wanted, submits it to the local dairy and insists it meet the 
price of the outside dairy which is now its competitor. The 
local dairy no longer can claim that the Robinson-Patman 
Act prevents it from giving the chain its requested price con- 
cession. Fearing the loss of the chain as a customer (either 
by its taking its business elsewhere or by the chain building 
a milk processing plant in the city) and having been advised 
aa it can legally discriminate in f: vor of the chain by meet- 
ing the price of the outside dairy, the local dairy capitulates 
so] gives the discriminatory, preferential price requested. 


Kaample —D 

| Another] type of case is te be found in the pricing prac- 
tices common in the tread-rubber business. Rivalry among 
suppliers here is intense. To get into a given market a 
rubber company frequently offers a promising retreader a 
special price on tread rubber, perhaps 2 or 3 cents per pound 
below the going pric e of other sup ypliers. If it is to hold 
this account the regular sup yplier must meet the lower price. 
This it usually does without giving an equally low price to its 
other dealers. A showing of good faith in meeting a low 
price of a competitor is now a sufficient defense for such 
discriminatory pricing. 


I xamople EB 

The practice of “spot raiding” is common in the tire busi- 
ness and offers another example of discriminatory price poli- 
cies. A tire company with | or 2 retail outlets in a given 
market, will sel] these tires at a special price in the hope of 
expanding its share in the market. To head off this spot 
raiding, the other companies will meet this lower price. 
They give those dealers nearest to the cutrate outlets the 
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same low price. Their other dealers pay the regular price. 
Injurious price discrimination results. Again the “good 
faith” defense can be invoked against any effort to stop this 
kind of competition. 


From these and other examples of the way in which the good-faith 
defense contributes to and magnifies the price-discrimination problem, 
several conclusions may be drawn. The first relates to the difficulty 
of tracing a series of price concessions back to the initial reduction. 
As long as good faith is a complete defense, a discriminator becomes 
liable only when it can be shown that he is not in fact meeting someone 
else’s lower price. In markets in which price concessions have become 
relatively frequent, it becomes almost impossible for the enforcement 
agency to prove that a given discrimination under investigation has 
not in fact been made to meet a previous reduction. Knowing of this 
problem of enforcement the businessman is given a strong inducement 
to offer price discriminations which he would not otherwise make. 

Moreover, a seller or buyer can easily arrange for the existence of a 
lower price which would constitute the justification for a discrimina- 
tion. Thus, in the words of one of the witnesses before the subcom- 
mittee: 


It is not a difficult matter for a large buyer to make the nec- 
essary prior arrangements for legalizing a discriminatory 
price preference he decides to extract from a supplier. An 
sae anons ae can in a great many instances obtain an 
offer for a sale of merchandise below the regular market 
price e ordinar ily paid by other competing buyers, and use this 
offer or sale to force a discriminatory price concession from 
every supplier of such merchandise with which he deals, or 
wishes to deal. Suppliers would be helpless in the face of 
such legalized pressure. They would not have the protec- 
tion of law to support their refusal to grant the special 
concession asked for.** 


Furthermore, the present status of the good-faith defense creates 
the ironic situation that an initial price cut by a firm too small to have 
any appreciable effect on competition in the market makes permissible 
a discriminatory reduction by a large rival whose operations in the 
market are of such magniture that they cannot help but affect compe 
tition. Today, many fields of enterprise are characterized by the ex- 
istence on the one hand of a few large enterprises accounting for the 
bulk of the sales, and on the other of many distinctly small concerns. 
In an effort to enlarge their limited share of the market, some of the 
small firms will on occasion lower their prices. But their importance 
in the market is so negligible that any price action that they might 
take could not conceiv: ably “substantially lessen ‘competition or tend to 
create a monopoly.” Yet, no matter how limited its effect on the 
market may be, the existence of their lower price provides in and of 
itself a justific ation for a discriminatory counteroffer by one or more 
of the industry’s large concerns—a counteroffer which, because of its 
impact on the market, would make an injury to competition probable 
if not inevitable. 


%* Testimony of Henry Bison, Jr., associate general counsel, National Association of 
Retail Grocers, March 1, 1957, transcript, pp. 1958-2048. 
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Tur BurpEN or Proor 


It has been contended that S. 11 would mark a departure from the 
traditional concept of American justice under which a man is as- 
sumed to be innocent until proved guilty. The argument is that the 
bill would require the accused businessman to prove his innocence 
by showing not only that he met competition in good faith but that, 
in so doing, he had not substantially lessened competition. 

In point of fact the proposed bill would not change the law with 
respect to the burden of proof. A brief review of how the Robinson- 
Patman act now operates will make this clear. 

In a proceeding by the Federal Trade Commission charging price 
discrimination in violation of section 2 (a) of the Clayton Act, as 
amended by the Robinson-Patman act, the commission has the burden 
of proving each of the following before the accused businessman has 
to undertake to prove anything: 

(1) The discrimination: That different prices were charged to 
different purchasers in the sale of goods of like grade and quality. 

(2) Interstate commerce: That at least one of the sales in- 
volved in the discrimination was in interstate commerce. 

(3) Competition: That the seller granting the lower price in- 
volved in the discrimination was in competition with other sellers, 
or that the buyer receiving the benefit of the discrimination was in 
competition with other buyers. 

(4) Competitive effect: That the reasonably probable effect 
of the discrimination would be (a) to substantially lessen com- 
petition, (6) tend to create a monopoly or (¢) injure competition 
with a competitor. 

If all of these elements are proved, what is known as a prima facie case 
has been established; but if the commission fails to establish any one 
of them,’the vase must be dismissed.*° 

It is after, and only after, the Commission has proved each element 
of the required prima facie case that the accused businessman can, 

‘ he so elects, assume the burden of justifying the discrimination 
under the terms of 1 or more of 3 provisos in the Robinson-Patman 
= 

Under these provisos, the businessman may then rebut the Com- 
mission’s case by proving ( 1) that the discrimination involved only 
price changes from time to time in response to changing conditions 
affecting the market for the goods; or (2) that the discrimination 
made only due allowance for differences in cost; or (8) that the lower 
price involved in the discrimination was made in good faith to meet 
the equally low price of a competitor. 

Under S. 11 the Commission would still have to prove each of the 
four elements of the prima facie case. Under the present law and 
under S. 11 no justification of defense is called for or is even relevant 
until after this is done. For example, in the Minneapolis-Honeywell 
case cited above, the businessman pleaded both cost Justification and 
meeting competition in good faith, but it was held that the Com- 
mission had not established a prima facie case because it had not 
proved the necessary anticompetitive effect; hence, the question of 


% Minneapolis-Honeywell Reg. Co. v. Federal Trade Commission, 191 F. 2d 786, 789. 
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the sufficiency of any attempted justification or defense was never 
reached. 

The only change introduced by S. 11 has to do with the weight 
to be accorded the good-faith defense, once that stage in the case is 
reached. Where the effect of the discrimination is limited to the 
injury of competition with a competitor, the good-faith defense over- 
comes all else. But where the effect is of such scope and dimensions 
as to result in a probable substantial lessening of competition or 
tendency to create a monopoly, good faith is made subordinate to 
effect. 

Some lower Federal courts have held that section 2 (b) shifted 
the burden of proof as to competitive injury “to anyone who sets two 
prices,” i. e., upon the respondent in a case brought by the Federal 
Trade Commission.2® Because of this line of decisions, some critics 
of the bill have alleged that the person charged with unlawful price 
discrimination must prove the lack of competitive injury. To allay 
any fear that such is the case, the subcommittee has added the Wiley 
amendment to S. 11 as proposed. This amendment adds the follow- 
ing language | indicated by italics] to the provisions of 8S. 11: 


Provided, however, That unless the evidence affirmative ly 
shows that the (these pre ceding five words are ad led by the 
Wiley amendment) effect of the discrimination m: Ly be sub- 
stantially to lessen ae on or tend to create a monopoly 
in any line of commerce, in any section of the country, it 
shall be a complete de tenes for a seller to show that his lower 
price or the furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith to meet an 
equally low price of a competitor. 


It is the view of the subcommittee that this language makes it 
clear beyond doubt that it is the burden of the Rade ral Trade Com- 
mission to affirmatively show that the challenged price disecrimina- 
tion may have the anticompetitive effect which makes it unlawful. 
In simple language, under the Wiley amendment the enforcement 
agency must present evidence which affirmatively shows that it is 
rea usonably probable that the discrimination may subst tantially lessen 
competition. 

INTERSTATE COMMERCI 


During the course of the hearings, the argument Was made by Sev 
eral witnesses that S. 11 would apply to very small enterprises which 
are not actually engaged in interstate commerce, It was pointed oul 
that such enterprises have been required to conform with other Fed 
eral statutes because their business “affects” commerce, or because 
they are engaged in “producing eoods for interstate commerce.” 


These are not, however, the tests of interstate commerce in the Clay- 
ton Act but rather are the tests applic: able to conduce under various 
other statutes. In proceedings against any firm for price discrimi- 
nations under the ( ‘layton Act, it is necessary to show that at least 


one of the sellers’ sales 3 “in” interstate commerce. 
Apprehension on this point was voiced pete by witnesses 
representing jobbers in the gasoline industry. These fears on this 


® Samuel H. Moss, Inc. v. Federal Trade Commission, 148 F. 2d 378, 879 (2d Cir. 1945). 
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point appear to be without foundation. The jobbers who sell gaso- 
line to the service stations within their own State have not been 
regarded, insofar as such sales are concerned, as being engaged “in” 
commerce under the Clayton Act, even though they may have pur- 
chased their gasoline from an out-of-State refinery. 

The statutory Paes oe of “in” commerce appears to be well 
established (/’. 7’. . Bunte Bros., Inv.) ** The Federal Trade Com- 
mission has recogn oad and acted upon the principle. Letters from 
responsible officials of the Commission were presented in evidence 
during the hearings on S. 11 of the 85th Congress showing that the 
Commission had declined even to investigate complaints involving 
sales from gasoline jobbers to dealers on the grounds that interstate 
commerce was not involved. Further, there is no record of any case 
in which the Commission has arent against an oil jobber ‘under 
the Clayton Act for discriminating in price in connection with the 
sales made | Vv such jobber ; 


Acnross-THkE-Boarp Repucrions 


\ number of opponents of S. 11 have contended that the bill would 
make it illegal for a businessman to meet a low price offered to any 
one of his customers by a competing seller ania he similarily lowered 
his price to all of his customers wherever located. The argument is 
usually expressed in terms of a problem said to be faced by the large 
seller whose operations extend over a substantial area and who has 
hundreds or even thousands of buyers. It is contended that if a com- 
petitor offers a price to one of his customers which is lower than his 
prevailing price, he can meet this competitive move under S. 11 only 
by lowering his price to all of his buyers. In contrast, as the law 
now stands he is free to meet his competitor’s price to the one buyer 
while maintaining the higher price to all of his other customers, 
regardless of the injury to competition among them. 

The fact is, of course, that S. 11 eliminates the good-faith defense 
only where it is proved to be reasonably probable that the diserimi- 
nation would substantially lessen competition or tend to creat a 
monopoly, and that in order for this probability to arise, the buyer 
offered the lower price must be in competition with at least some of 
the larger seller’s other buyers. Hence, there would be no compulsion 
to extend the lower price to any but these c ompeting buyers, who may 
and usually do represent. a small proportion of the seller’s total num 
ber of buyers. Moreover, the compusion would be to extend the lower 


price only to those competing buyers who compete with each other 


to such an extent as to be substantially affected by the discrimination. 
This still further reduces the numbe r of customers to whom the lower 
price would have to be offered in order to avoid unlawful discrimi- 
nation. 

THe OpsECTIONS OF GASOLINE J OBBERS 


While jobber and wholesaler groups in many line have stanchly 
supported 8. 11, many gasoline jobbers on the other hand have vigor- 
ously opposed It. 


312 U. S. 349 (1941). 
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Gasoline marketing has several patterns. In most areas the oil 
companies sell only to service stations which are for the most part, 
either owned b V the oil cor mpan les themselves and leased to operators 
or owned by inde spen ndent Mvestors, l ased t to the ol companies and 
sub leased bj the oO} | | companies LO oper itors. In some other areas, 
particularly in the rural parts of the country, the oil companies sell 
only to jobbers, with the jobbers reselling to service stations. In still 
other areas the oil companies sell both direct to service stations and to 
jobbers who in turn resell to service stations, in which case there 
exists what is known as dual distribution. Some jobbers own or 
lease service st: tions which they ope rate themselves or lease to others. 
It is extreme ly rare for either a jobber YT: 8 service station to handle 
the gasoline or other petroleum products of more than one marketing 
oil company. A spokesman for the American Bar Association in his 
testimony before the subcommittee described the prevailing exclusive 
rela itionship as ] \onopolistic. 

Some of the objections to S. 11 were ra ised by cwasoline jobbers who 


DAs f . ; 
In acdaition to perform 
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hese jobbers obviously wanted to be able to 
continue to carry on their retail operations, not on the basis of the 


} 


price charged to retailers but rather on the bas is of the low wholesale 
price whiel they are oranted in tl el] r capac Cy as jobbers. There is 


1 the jobber function also owned retail serv- 
- + 
t 


ice stations. Certain o 


nothing in S. 11 which would prevent any ia inessman from operat- 
ing at the same time as both a wholesaler and a retailer. Its only 
effect insofar as this issue is concerned would be to limit the extent 
to which a businessman may sell at retail that which he buys as a 
wholesaler. (nd the restriction would become effective only if his 
ae at retail were of such significance as to injure competition and 

nly the lower p ice ut which uch sales were made could not he 

ed on the basis of aving SI 


S 111 Costs, 
"t. should be self-evident that independent retailers cannot long 


l 
survive if t! ey are confronted with the compet} ition of large dual- 


function rivals who in their role of retailers enjoy the benefit of 
hidden subs idy by virtue of being able to sell as retailers what they 
buv is Wholes lers. 
In the hearings on S. 11 gasoline jobbers did not object to the effect 
which S. 11 would have on their buying prices—the sales of their 


suppliers to them—for purely wholesale distribution. The reason 
is, of course, that S. 11 would tend to prevent a supplier from giving 
a price a .dvant: ige To one jobl er * thi at he does not give toa competing 1g 
jobber. Here, S. 11 would clearly have the effect of protecting the 
jobber. 

As far as the er selling prices are concerned, 8. 11 would have little 
effe ton Gas ne iobbe one way or the other. since jobbers rarely 
make sales in interstate commerce. Fven in those rare instances 
where a jobber makes, in interstate commerce, discriminatory sales 
- OOK ct Lith to meet the price of a competitor, it would seem un 

hat in most markets a jobber’s operation would be so extensive 


as to Soret in a onhebh » substantially lessening of competition or 


tending to create a monopoly. This is evidenced by the fact that 
Federal Trade Commission has never proceeded against gasoline 
28 Testimony of Edward R. Johnston, American Bar Association, April 3, 1957, transcript, 


pp. 2176-221 i. 
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jobbers. ‘Therefore, since 8S. 11 would tend to protect gasoline job 
bers insofar as their buying prices are concerned and would have little 
effect upon them with regard to their selling prices why are so many 
gasoline jobbers opposed to S. 114 

Recognition of certain facts discloses that it is not S. 11, but rather 
the economic power of the oil companies which would force the job- 
bers out of business. S. 11 could be injurious to the jobbers only if 
the oil companies eliminated their jobbers to avoid the effect of the bill 
on themselves. The most that can be said against S. 11 is that it may 
be used as an excuse by the oil companies to continue to use fewer and 
fewer jobbers if their further elimination is thought necessary or 
desirable by their suppliers. 

The exclusive relationship between a gasoline jobber and his sup- 
plier, which as noted, has been character ized as “monopolistic,” gives 
to the supplier a significant degree of control over the jobber. 8. 11 
could have the effect of weakening that monopolistic control. For, if 
the bill becomes law, an order could be appropriately issued which 
would give the jobber greater freedom to establish his own resale 
price. “Moreover such an order could cause his price to affect the oil 
company’s resale price. This could result, for example, if the job- 
ber’s price to his service station was so much lower than the oil com- 
pany’s price to its stations that competition between the stations of the 
Jobber and those of the oil company was substantially lessened. In 
that event, if the discrimination cannot be excused on the grounds of 
good faith, the injury to competition could be avoided by the oil 
company lowering its price to its stations. 

It can thus be seen that S. 11 would give the gasoline jobber the 
potential power, by lowering his price to his service stations, of mak- 
ing his supply! ing oil company lower its price to its competing service 
stations. The oil companies have expressly or impliedly informed 
their jobbers that they will not be permitted to have this power and 
that, to prevent them from having it, they will be eliminated if S. 11 
becomes a law. This is the reason why gasoline jobbers assert that 
the bill will force them out of business. 


FREIGHT ABSORPTION 


Witnesses testifying before the subcommittee expressed concern as 
to the effect S. 11 would have on the practice of absorbing a part or 
ull of freight or shipping charges which they contend is necessary in 
order to compete in distant markets. 

As previously stated in this report, the purpose of S. 11 is to narrow 
the applicability of the so-called good-faith defense to a charge of 
price discrimination brought under section 2 (a) of the C layton Act. 
This being the purpose of the bill, the second proviso was added so 
that it will be clear that the existing law applicable to absorption of 
freight or shipping charges is not affected or altered. 

The circumstances under which freight absorption is now lawful 
and under which it is now unlawful are dependent upon the applica- 
tion of legal principles found in the leading cases which have decided 
controversies involving freight absorption. The principles in these 


S. Rept. 2 
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cases constitute the law applicable to the absorption of freight and of 
shipping charges. It is this applicable law which the second proviso 
states shall not be altered by the bill. 


CHANGES IN Existing Law 
(S. 11 as reported from subcommittee to the full committee) 


In compliance with subsection (4) of rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing Taw proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown In roman) : 


Secrion 2 (b) or an Act Approvep Ocroper 15, 1914, as AMENDED 
(15 U.S. C.18 (b)) 


Src. 2 (b) Upon proof being made, at any hearing on a complaint 
under this section, that there has been discrimination in price or 
services or facilities furnished, the burden of rebutting the prima 
facie case thus made by showing justification shall be upon the person 
charge - with a violation of this section, and unless justification shall 
be aflirmat ively shown, the Commission is authorized to issue an order 
terminating the discrimination: Provided, however, [That nothing 
herein contained shall prevent a aie rebutting the prima fac le 
case thus made by showing] That unless the evidence affirmatively 
shows that the effect of the discrimination may be substantially to 
lessen comp tition or tend to create a monopoly i nm any line of com 
merce, aM any sec tion of the count ry, it shall be a comple te defens 
for (L S¢é lle LO show that his lower price or the furnishing of services 

facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or fa- 
cilities furnished by a competitor: Provided further, That nothing 
contained herein shall be construed to alter the law applicabl to the 
absorption of Tre ight or of ship ping Cc harge 8. 


ADDITIONAL VIEWS OF SENATOR WILEY ON S. Il 


In addition to supporting the prec ‘eding individual views favoring 
extension of the jurisdiction of S. 11 to include retail gasoline deal- 
ers and others within the jurisdiction of the bill as reported from 
the Antitrust Subcommittee, I should like to add the following: 

(1) The amendment which limited this bill to foods, drugs, and 
cosmetics in form for human consumption excludes retail gasoline 
dealers who had been most active in pressing for the bill. 

(2) It also excludes the situation considered in the Standard Oil 
case (Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231) 
which first called attention to the loophole existing in the price dis- 
crimination prohibititon of the Robinson-Patman Act. 

(3) The bill as reported would, of course, aid small retailers in the 
food, drug, and cosmetic fields; but no adequate reason has been pre- 
sented to justify excluding small retail gasoline dealers from the pro- 
tection of this bill, while keeping grocers, druggists, and beauty shops 
under its “igre 

(4) The bill as reported by the Senate committee, contains a proviso 
retaining, without change, the law with respect to absorption of 

freight rates as it is now. This is an improvement over the House 
version. 

(5) It is apparent to me, on the basis of the interpretations of the 
chairman of the Antitrust Subcommittee, that this bill would not 
require a concern selling throughout the United States to maintain 
one national price. 

(6) On the contrary, the bill would prohibit price discrimination 
only when that discrimination could not be justified by savings in 
costs, etc., or by proving a good faith meeting of competition with- 
out substantially lessening competition or tending to create a monop- 
oly in any line of commerce. Obviously, this applies only to the com- 
petitive area in which pricing is affected by the price discrimination 
allowed to the individual customer, and only if the price discrimina- 
tion. is in interstate commerce. 

(7) I would be glad to support a bill which, without injuring our 
national competitive system, would protect all small individual busi- 
nessmen from the effects of unjustified price discrimination. And, of 
course, price discrimination is one of the most effective devices used 
by a near monopoly to achieve a greater monopoly or an outright 
monopoly. 

ALEXANDER WILEY. 
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I. Inrropucrory STATEMENT 


This is an amazing measure. It is opposed by the Department of 
Justice, and yet it is on the Senate Calendar. It is opposed by the 
Department of Commerce, but it is on the Senate Calendar. It is 
opposed by the Chairman of the Federal Trade Commission, and yet, 
it found its way to the Senate Calendar. It is op posed by the Chi umber 
of Commerce of the United States, and yet, it is on the Senate 
Calendar. 

After the close of the subcommittee hearings in 1957, the board of 
directors of the United States Chamber of Commerce submitted to 
its local chambers and associations a referendum on the bill. On 
February 11, 1958, the chamber announced that its organization mem- 
bers had responded to the poll by voting almost 10 to 1 for the right 
to price in good faith to meet competition, thereby placing the cham- 
ber in opposition. This opposition was based on a vote of 2,802 to 
290 registered in its nationwide referendum. 

It is opposed by the American Bakers Association, the American 
= Association, the American Farm Bureau Federation, the Ameri- 

‘an Mining Congress, the Fibre Box Association, the Hardboard 
donseladon. the Independent Refiners Association, the Rubber Manu- 
facturers Association, the National Sand & Gravel Association, the 
National Retail Lumber Dealers Association, the National Paint, 
Varnish & Lacquer Association, the National Oil Jobbers Council, 
the National Grange, the National Cotton Council, the Nationa] Coal 
Association, the National Beet Growers Federation, the National 
Association of Manufacturers, the Manufacturing Chemists Associa- 
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tion, the National Agricultural Chemicals Association, the Miller’s 
National Federation, and other national groups, and yet it is on the 
Senate Calendar. 

Perhaps it should be made clear at the outset that we are referring 
to S. 11, as introduced in the 84th Congress and also in the 85th Con- 
gress, Ist session, on January 7, 1957. From this, it must be evident 
to all that this measure has been before the Senate Judiciary Commit- 
tee in the prior Congress and throughout the 85th Congress until ac- 
tion was finally taken by the Judiciary Committee. 

Since its original introduction, it has been amended so that actually 
it applies only to the sale of food, drug or cosmetic products when 
sold for resale to consumers for human consumption or use without 
further manufacturing or processing. 

Nobody knows fully how it will apply and how it will be interpreted. 
The ostensible purpose of the limiting amendment under which it 
applies only to food, drug, or cosmetic products i is to provide a measure 
of relief for smaller enterprises in the food, drug, or cosmetic field. 

It should be a boon to lawyers. It should prove baffling to the 
courts. It should be bewildering to many types of business, and it 
should bring joy and felicitation in those quarters which are nourished 
by legislation of uncertain meaning and application. It will foster 
legal services, litigation, and court interpretation. 

In its original form we confess that we resisted this legislation with 
every weapon at our command. It was clearly evident that while 
bringing at best a modest amount of relief to business enterprises at 
the retail, wholesale, and distribution levels, it could bring nothing 
but diffic ulty and problems to that farflung fabric of manufac turing 
and processing enterprises all over the U nited States. After months 
of testimony from hundreds of witnesses before the Subcommittee on 
Antitrust and Monopoly, the chairman announced that the subcom- 
mittee had reported S. 11 with a minor amendment to the Committee 
on the Judiciary neither favorably nor unfavorably. 

Lacking any recommendation or guidance by its subcommittee which 
had conducted the hearings, the Committee on the Judiciary struggled 
with Senate 11 for more than a year in search of ways to remove its 
objectionable aspects. This measure became the order of business 
on the calendar of the Senate Judiciary Committee, and could not ex- 
cept by unanimous consent be displaced or sidestepped. 

On February 26, 1958, the subcommittee staff submitted to the Judi- 
ciary Committee seven formal amendments for its consideration. Still 
other proposals came up during the deliberations. Some were designed 
to reduce the instances where the bill prevented a businessman from 
pricing to meet competition; others undertook to narrow the area 
where the bill applied. 

The committee became justifiably frustrated by having so many 
other measures log-jammed on the committee calendar as a result of 
this situation, and its work was seriously impeded. 

At that point and after weeks or fruitless endeavor, earnest efforts 
were undertaken to develop some kind of an agreeable compromise. 
The compromise took the form of an amendment submitted by Sena- 
tor Ervin and further amended by Senator Jenner, which resulted in 
the amended bill which is now on the Senate Calendar awaiting further 
action, if any. 
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So, while reporting the bill, the committee cut off its application 
to American business with the exception of the food, drug, or cos- 
metic trades. Here some vocal support for the bill had come from a 
few minority business groups which were not interested in competi- 
tive pricing or not affected by its provisions, 

More than any other single factor the amendment narrowing the 
bill’s provisions to the field of food, drugs, or cosmetics represents 
an aes of S. 11 as radical, untenable, and incompatible with 
the consensus of the business community and the public interest. 

Yet, plans have already been announced by the proponents to en- 
deavor to restore the broader provisions of the original bill if the 
modified version receives favorable consideration by the Senate. 

At this point it might be well to point out that no action has been 
taken in the House of Repre sentatives. No hearings have been held 
during the present Congress by the appropriate committees of the 
House. A bill similar to the original version of S. 11 did pass the 
House of Representatives in 1956 during the 84th Congress by an 
overwhelming vote. Without for a moment wishing to offend or 
reflect upon House procedures, it is fair to assume that the measure 
did not receive the consideration to which it was entitled. This fact 
1S — out by the appearance of several House Members before 
the Senate Judiciary Subcommittee, who testified that on further ex- 
amination the »yV were op posed t to the bill. 

But despite all this, the bill is before the Senate, and we must 
reaffirm that it is a testament to frustration, confusion, and doubt. 


Il. Osrenstp_eE Purpose 


The ostensible purpose of the legislation is to narrow the applica- 
tion of the so-called good-faith definition against a charge of price 
discrimination. It is actually an amendment of subsection (b) of 
section 2 of the Robinson-Patman Act, which was enacted by Con- 
gress in 1936. : 

We have pari aphri ised the langu: ge of the bill in the most readable 
form possible so that its purpose may be comple tely clear, 

If a complaint has been made and there has been a discrimination 
in prices or services or fac ilities, and proof is mi ace that a se ‘ller hi as 
chi arge 2 different pric es to compet ing customers, it constitutes a te ima 
facie case of discrimination, which becomes unlawful if it causes 
certain adverse competitive effects. The burden of ebabting the 
case so made to justify the alleged discrimination to meet compe 
tition wil ill be ar the pe rson ch: irged W ith a viol; ation of this sec tion 
of the act. If the discriminatory act cannot. be re emmencbiggd justified, 
the Federal Trade Commission is authorized to issue a cease-and 
desist order terminating such discrimination. is comes a proviso 
which recites that unless the evidence aflirmatively shows that the 
effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any section of the country in any line 
of commerce in the sale of food, drug or cosmetic products, it shall 
be a camniate defense for a seller to show that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor or 
the services or facilities furnished by a competitor. 
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Here it will be noted where the question of good faith enters into 
this whole picture. 

S.11 is a very cleverly drafted measure. To the casual reader it 
appears to confirm the good faith meeting of competition defense 
rather than to abolish it. The bill states in effect that it shall be a 
complete defense for a seller under the Robinson-Patman Act to 
show that a lower price to a oe r was made in good faith to 
meet an equally low price of a competitor—unless the effect of the 
price difference may be subst: wath uly to lessen competition, ete. 

But the “unless” is a slippery word. In the view of the Federal 
Trade Commission, a “lessening of competition” within the meaning 
of the Robinson-Patman Act can be found upon a mere showing that 
a seller has charged different prices, particularly where his cus- 
tomers are in competition with each other. 

The bill thus operates like a trick mirror. 11 in reality guar- 
antees the use of the meeting competition de aanes only to sellers who 
charge uniform prices and do not quote different prices to any cus- 
tomers. But since in such case there can be no charge of discrimi- 
nation anyway, such sellers have no need for the defense. Con- 
versely, when sellers do charge different prices to different customers 
and must justify them as good faith meeting of competition, the 
“unless” clause of S. 11 comes into play to make the defense unavail- 
able by reason of the lessening of competition which the Commission 
can find from these differentials. 

But, say coe proponents, citing the fine print of the Robinson-Pat- 
man Act, S. 11 would make the defense unavailable only when there 
was a notential * ‘lessening” of competition and would leave the right 
to meet competitive prices intact 1f competition with anybody was 
only “in \jured, destroyed, or prevented.” In other words, a seller 
would be barred from lowering his price to meet a competitive offer 
if the Federal Trade Commission found that his lower price might 
substantially lessen competition, but he would be permitted to quote 
a lower competitive price if this, in the view of the Federal Trade 
Commission, only had the potential effect of injuring, destroying, or 
preventing competition. 

This asserted distinction between a price which may “lessen com- 
petition” and a price which may “injure, destroy, or prevent com- 
petition” is not only fine spun and technical, but it seems to have 
escaped detection by the courts and the Federal Trade Commission 
in 21 years of enforcement of the Robinson-Patman Act. Only one 
district court has ever distinguished between these two types of com- 
petitive effect and even then only in a theoretical fashion which did 
not explain the distinction in practice. Numerous Supreme Court 
decisions and dozens of Federal Trade Commission cases have in- 
variably treated potential “lessening” of and potential “injury” to 
competition as identical and synonymous. Recently, the Federal 
Trade Commission itself declared: “The difference between the two 
concepts, if there be one, is slight since the Commission has inter- 
preted ‘substantially’ as modifying both phrases in this portion of 
the act” (Purex Corp. Ltd., 51 F. T. C. 100, 116 (1954)). A legal 
analysis of the bill Sy the Department of Justice also concluded that 
no real difference existed.’ 


‘Hearings before the Subcommittee on Antitrust and Monopoly of the House Judiciary 
Committee, 1956, pp. 185-188. 
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At this point it serves a useful purpose to review the basic acts 
dealing with monopoly, competition, and restraint of trade, to provide 
an appropriate background to understand better the implications of 


h 


III. History or Monoroty anp Antirrust Acts Now 1n EFFecr 


The Sherman Act which was enacted in 1890 is our basic anti- 
monopoly statute. Its purpose is to prohibit conspiracies in restraint 
of trade and to outlaw monopolization. 

The Federal Trade Commission Act, enacted in 1914, established 
the FTC and authorized that body to prohibit unfair methods of 
competition which are inconsistent with ethical competition. 

The Clayton Act, also enacted in 1914, seeks to prohibit certain 
practices including price discrimination when those practices have 
the effect of subst page ved lessening competition or tending to create 
a2 monopoly, that is, to prevent monopolies in their incipiency. 

The Export Tr: as a extended the provisions of Federal 
Trade Commission Act to unfair trade practices in the export trade 
field. 

The Robinson-Patman Act was enacted as an amendment to the 
Clayton Act in 1936. Generally, it covers discriminatory acts and 
practices which tend to lessen, injure, destroy, or prevent competition. 
It covers both buyers and sellers. Specifically, it makes price dis- 
crimination between buyers unlawful if the effect of such discrimi- 
nation is substantially to lessen competition, if it tends to create a 
monopoly, if it injures, destroys, or prevents competition with any 
person who gives or receives the benefit of such discriminatory acts 
or with the customers of such persons. It does permit price differ- 
entials which make only due allowance for differences in the cost of 
manufacture, sale or delivery resulting from differing methods and 
quantities in which such commodities are sold. It permits sellers 
to choose their customers, and it also permits price changes due to 
market conditions. It provides further that where a prima facie 

case of discrimination is made against a seller, the burden of proof 
falls on the seller to justify such discrimination. 

At this point two considerations must be carefully and emphati- 

cally underscored. It will be noted that our monopoly and antitrust 

statutes seek to preserve competition. That fact cannot be overem- 
phasized because it 1s important in considering 8S. 11. The second 
fact which merits emphasis is that a seller under existing law may 
rebut a prima facie case of price discrimination by showing that the 
lower price was made in good faith to meet an equally low price of 
a compe titor. 

Attention must be directed to the word “meet.” A seller cannot 
justify a discriminatory pricing practice which is predatory in 
nature. The good-faith defense is available only to meet an equally 
low price of a competitor. 

This scarcely needs to be dramatized, but it will serve a point to 
illustrate if supplier A has a good customer among others and sup- 
plier B goes to that customer to lure him away from A. A can drop 
his price to meet the competitive price in order to keep that customer 
without having to make the same concession to all of his other custom- 
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ers in the competitive area, in order to keep himself free from a 
charge of price discriming ition. 

A review of the history of the Robinson-Patman Act indicates that 
the proposal embodied in S. 11 is anything but new. A bill bearing 
the number H. R. 8442 was introduced in the 74th Congress by Repre- 
sentative Wright ee Texas. Ostensibly this bill and its com- 
panion measure, S. 3154, introduced by Senator Joseph T. Robinson, 
of Arkansas, were sup yposed to correct the conditions disclosed by 
the Federal Trade Commission’s investigation of chainstores.? 

Hearings on H. R. 8442 were first held on July 10, 1985—exactly 23 
years ago—and Representative Patman was the first witness. At that 
time every legislator was quite aware of the impact of chainstore 
compe tition on independent merchants and there was a genuine desire 
then as now to give some protection to the independent merchandising 
structure if it could be done without doing an injustice to an even 
larger segment of business and industry throughout the land. 

\t the time Congress considered the bills which culminated in the 
Robinson-Patman Act in 1936, the original Patman bill proposed to 
eliminate the meeting-competition proviso of section 2 of the Clayton 
Act entirely and in effect sought to declare all price discriminations 
illegal per se. The grave jeopardy in which such a measure would 
have placed the pricing freedom of all American business firms was 
obvious and aroused a — of protest compar: able to the opposition 
registered to S. 11 recently by the overwhelming majority of affected 
business interests. 

In recognition of the dangers to the competitive free-enterprise sys- 

posed by the elimination of the right to meet competition as pro- 
posed by the Patman bill, Con 1@Tess decided against such a radical 
tep. l tead, th committee reinstated the meet ing-competition prin 
ciple in the act. While narrowing the scope of the meeting-compet * 
ion proviso contained in the original Clayton Act, the Robinson- 
Patman bill passed by Congress in 1936 to amend the C layton Act 


il 


clearly recognized a seller’s right to Justify a selective price reduction 
made in good faith to meet a competitor’s equally low price. In the 
vords of the House committee report, “* * * the proviso permits the 
ller to meet the price actually previou ee ffered by a local com- 
titor. It permits | im to gono further.” 
ecisions by the Supreme Court involving the Cement Institute 
cl the s undat L Oil « t eel. Fre number « { vills 
vere introduced in the 81st Congress and s seconde Con- 
( whi dealt with the substance of S. 11. S. sath was intro 
luced by Senator O’Mahoney in 1949. The bill as introduced unde 
ok to protect the legality of compe titive delivered ions and freight 
rption. T e Senate adopte d an amendment proposed by Senator 
Kefauver | 1 Was Sl] ilar to: 11. Thi s bill passed the Cor oT 
vetoed by Prenidsi Truman on the basis that the aaciakatien 
reconciled by the conference committee would be confusing and 
lead to endless litigation. President Truman said: 
This bill. however. as 1t has finally emerged from the legis- 
lve process, is so far from clear that each of its major 
an ae an ho mint sion Final Report on the Chain Store Investigation, S. Doc. 
H. Rept. No. 2287, 74th Cong., 2d sess., p. 16. 


S. Rept. 2010, 85-2 5 
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provisions is capable of widely conflicting interpretations. 
Members of Congress are usually in substantial agreement 


about the meaning of propos od legislation, even though they 


he o - ] : eS ] , L,] 
may ditter ely about whether or yi ; desirable. In 
1 Bid 1] 4 ] 11) | ,«cY ve) re’ 1 
debat no this vill they have expressed su tahtial agreemeiit 


about what is desirable and yet have ditfered widely about 

bill’s mean oy and effects. The re Is every reason to be 
lieve that if S. 1008 were to become law there wo ld be as 
much uncertainty about its meaning in the business com 
munity and the administrativ » agencies OF the Government 


as there has by en 1n the ¢ ‘ons mress,* 


719 was introduced by Senator MeCarran in 1951. It amended 
Robinson Patman Act to affirmatively state that the meeting of cl 
competitor 5 equaily low price constitutes a complete defense to a 
charge of price discrimination. I] passed the Senate on August 2, 
1951. by a vote ot 42 to 34. Of the 1? Senntors who voted for S. 719, 
24 are still Members of the Senate. 
S. 1] thus unde rtakes i rep ciate the OngrTres 10 al approval 


the meeting-comp¢ tition prin ‘Iple established at the time the Robin- 
1-Patman Act was approved in 1936. 
There is ho bas a ion whatsoever for the « laim of the yroponents 


that S. 11 merely restores the original intent of Congress which the 
Supreme Court allegedly overrode in the Standard Oil of Indiana 
decision in 1951 (340 U.S. 231). 


: ‘ a ; . 
Ac cord hg to the proponents, the meeting-competition prOvIae ol 


the or oma | Clavte Act of 1914 had opened i legal “loop! iole ”~ which 
facilitated wholesale evasion f the statute and pr ented | s enforce- 
nent. ‘Therefore, the argument goes, Congress in 1936 amended the 
rake to close that alleged loophole by eliminating the right to meet 


competition as a complete defense to price-discrimination charges 
That intention of Congress in 1936, say the proponents of S. 11, v 


thwarted by the Supreme Court’s Standard Oil decision in 1951 which 
establis! ed a seller's meeting in cood faith of a lawful equally low 
price of a competitor as a complete defense. S. 11, in seeking to 
modify the Supreme Court’s action, they maintain, would do no more 


t] an olve effect to the orien al inte n a of & oneTress. 


Each step in this argument is refu d by the facts cL] ad the record. 


ra Pa ] g 
in the first place, wl! 


atever may ha ve heen the dehelencies oO] the 


original Clayton Act in suppressing 


, o harmful diserin i] Ato v activities, 
} » ic thy . } wr +] + _ . bods Nae . 
there 1S not ung to show chat | the meeting competition pro O 1n Ssec- 
tion 2 in any way impeded t e] forceme! it of the statute. On the 
contr ry, in two major court decisions terpreting section ae preda- 
tory and op paar price discriminations were found unlawful 


withstandn noe att tempted }u tifications that these prices were merely 
made in good fait 1 to meet competition. (See Porto Rican American 
Tobacco Co. v. American Tobacco Co., 30 F. § id Cir. 1929): 
American Can Co. v. Ladoga Canning Co., 44 F. 2d 763 (7th Cir. 


1 s) rT : 1 1 ° 17 } 

LYoU).) Not L.singile case has peen cited DY the } roponents to docu- 
4 ] 2 1 . 1 . : a= ° ‘ 

ment the alleged abuses of the meet ng-competition proviso 1n the 


origins al C layton Act. 


41] ngs before the Subcommittee on Antitrust and Monopoly of the Committee on the 


Judiciary, U. S. Senate, March 12, 13, 14, 15, 19, and 26, 1957, pt. 1, p. 243. 


PROHIBITING PRICE DISCRIMINATION 35 


Furthermore, ~~ legislative reports indicate that Congress in 1936 
did not intend to abolish the right to meet competition, but merely 
to narrow its ap atk ‘ability to instances where the seller could aflirm- 
atively demonstrate that his lower price was made in response to a 
competitor’s equally low-price quotation, and only met but did not 
undercut that competitive price.° 

Most important, over the years the universal understanding had 
been that the meeting competition proviso did authorize a complete 
defense to price discrimination eh: arges—so that the Supre me Court’s 
Standard Oil ruling in 1951 simply restated what the law was un- 
lerstood to be all alone. 

Thus, as early as 1941, representatives of the Federal Trade Com- 


miussion testified that 


the amended act now safeouards the right of a seller to dis- 
criminate in price in good faith to meet an equally low price 
ofa competitor, but he has the burden of proof on that ques- 
tion. This right is guaranteed by statute. * * ° 


The court were universally of the vie w that the meeting competi- 
tion proviso authorized a complete defense. ‘The Court of Appeals 
forthe Sixth Cireuit in 1942 held that 


even in instances where a statutory prima facie case 

of unlaw ful price dise L’ min ation is established, a seller May 
but sue] e by showing that his lower price was made in 
cood faith tO meet an equally low price ot his competitor 
(title 15, sec. 13 (hb). U.S. C. A.) (General Shale Products 
Corp. v. Struck Construction Co., 132 F. 2d 425, 429 (6th Cu 


\lso, the Court of Appeals for the Second Cireuit held in 1945 that 
even if it appeared initially that a seller’s discriminatory price 
is lessened, or prevente ‘dl. competi ition, the proviso of 
section 2 (b) will still excuse him, if he can show that his 
lower price did not undercut his competitors, but merely 
“met” their “equally low pri e.” In short, there is a defense 
to the violation of section 2 (a). ‘This is as we interpret sec- 
tion 2 (a) and section 2 (b), when read together (Samuel H. 
Voss, Ine. v. Federal Trade Commission, 148 F. 2d 378, 379 
(2d Cir, 1945) ). 


In 1946, the Seventh Circuit ruled to similar effect, holdin o that a 
seller’s conduct “in euttu ig its prices in order to meet * ° competi- 
tive prices’ was not a violation of the statute in view of the section 
2 (b) proviso (American Cooperative Serum Assoc. v. Anchor Serum 
C'o., 153 F. 2d 907, 912 (7th Cir. 1946) ). 

Years before its Standard Oil decision in 1951, the Supreme Court 
had indicated that meeting competiti m was a full defense. In /nfer- 

7 1 Nalt Co. v. United States (332 U.S. 392, 399 (1947)) the 
court observed that “the Clayton Act itself permits one ¢ coe with 


7 ] “a } Eee ‘ seared as | t} 
}1 @e aiscrimimation to show that he iwered His p rl] *e in FOO fait l 





H. Rept. No. 2287, 74th Cong., 2d sess., p. 16 
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to meet competition.” Subsequently, in the Cement Institute deci 
sion, the Supreme Court reiterated that 


Section 2 (b) permits a single company to sell one custo- 
mer at a lower price than it sells to another if the price is 
“made in good faith to meet an equally low price of a com- 
pet itor’ (Federal Trade Commission v. Cement Institute . 
300 U.S. 683, 725 (1948) ). 


Actually, the Federal Trade Commission itself, long before the 
Standard Oil decision by the Supreme Court in 1951, had consistently 
recognized that meeting competition in good faith provided a full 
defense. In a number of orders issued by the Commission to compel 
compliance with the Robinson-Patman Act, the Commission prohib 
ited discriminatory prices but expressly stated 


that this shall not prevent respondents from showing that 
any lower price to any purchaser was made in good faith to 
meet an equally low price of a competitor (Ferro Knamel 
Corp., 42 F. T. C. 35, 55 (1946)). (See also Bausch & Lomb 
O ptical Co., 28 F. 'T. C. 186, 200 (1939) ; Anheuser-Busch, 
Inc., 31 F. T. C. 986, 994 (1940); A. LE. Staley Mfg. Co., 34 
F’. T. C. 1562, 13874 (1942) ). 
The Federal Trade Commission in 1948 had @one so far as to issue 
instructions to its staff that the Robinson Patman Act 

prohibits price discriminations which injure or prevent com- 
petition, unless either the price differences can be justified 
by differences in cost or else the price reductions have been 
made in good faith to meet the equally low prices of com 


This universal consensus that meeting competition always had 
bee na full defense corroborates the repeated statements by the De 


partment of Justice to this effect. Assistant Attorney (seneral Berg 


non January 25, 1949, stated the view of the Department of Justice 
yt actinn 9 } fF tha Rohn Qo, P tr 1) A at “nresent , , it 
i~L section 2 (vo OT tlie KAODVI!I Tt) Lui ul) JACI ILeSel Ly perm 5 

: 2 , 2 oe a ae ‘ 
sellers to justify « : forbpi } ce discriminations on the 

[Se 1 . 
rround t t the lo 1] {oO Ol t of buyers were made in good 
A . 
—— 4 ; : 1] De ans eee een 2 { Te, rr} aw oa 
falt o meet the equally to prices of hip or. Che Department 
: ° . ‘ : a ; R aor : ne a 
of Justice under Attorney General MeGrat 1951 advised that 
{ + ] ] : . . { ] } 44 9 lL, \ . 1 
Department has always interpreted subsection 2 (b) permit 
} . ] ; ] ] , 
ael qaant to rend conclu vely alt) | cnarge Ot price 
} ] 1 ‘ 1 

tie ir) vel O c | St] ( il l 
/ the ¢ 1)! ( l titor 
\ l ere 11 ed | l 111 { AY rey (i eral. 

i A 

] 
L¢ ( end ti - (ou l O Cle OT the nt to 
compe#»#ition de} arted trol the col ( onal intent, even 1 oug! 


. ; ] ~ ] | } ] ° ° 
T e ( ourt oniv col rmed vy nit evervone had for Vi rs before believed 


to be the law, is a gross distortion of the historical record. The annals 
of history show that it is S. 11, not the Supreme Court’s decision, 
which would reverse the legislative understanding contained in the 
1LY50 R lyiy ‘ Pati 1} ly 

FTC noti . ‘ 12 9° 
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It is equally baseless to assert that as a result of the Standard Oil 
decision the law today is back where it was before the Robinson- 
Patman law. The Supreme Court’s Standard Mil opinion in 1951, 
carefully tracing the legislative history, declared that the meeting- 
competition proviso in the Robinson-Patman Act 


oe ee 


is limited to a price reduction made to meet in good 
faith an equally low price of a competitor. It thus elimi- 
nates certain difficulties which arose under the original Clay- 
ton Act. For example, it omits reference to discrimination 
in price “in the same or different communities * * *” and it 
thus restricts the proviso to price differentials occurring in 
actual competition. It also excludes reductions which under- 
cut the “lower price” of a competitor, (340 U. S. at 241- 
242). 

The Court concluded that: 


The proviso is readily understandable as simply continuing 
in effect a defense which is equally absolute, but more limited 
in scope than that which existed under section 2 of the 
original Clayton Act (id. at 251). 


The claim that the Court moved back the clock to the state of the law 
existing before 1936 is thus belied by the Court’s opinion itself. 

The record also belies the contention that the enforcement of the 
Robinson-Patman Act has been weakened by the Supreme Court’s 
recognition of the meeting-competition defense. Inasmuch as the 
universal understanding prior to the decision was that the defense was 
absolute, as the Court later agreed, there could have been no differenc ‘e 
in the law or its enforcement before and after the Supreme Court’s 
1951 ruling. Indeed, the Federal Trade Commission’s enforcement 
of the Robinson-Patman Act has accelerated since 1951. To say, 
therefore, that the Robinson-Patman Act has been rendered ineffec- 
tive by the law established by the Supreme Court with respect to the 
meeting-competition proviso is to ignore or distort the statistical 
record 

Underneath the fog of legal misconception and historical distortion 
emerges this nub of the matter: S. 11 would overturn rather than re- 
store the intent of Congress in 1936. It undertakes to destroy the 
right to meet competition which Congress wrote into the Robinson- 
Patman Act. The main ditlerence between the Patman bill’s un- 
successful attempt to do this in 1936 and the present effort by a. Eg 
lies in the candor of the original attempt to delete the meeting-com- 
petit Ion proviso out neht two cle 1c ‘aces ago, AS compared with the con- 
fu ed text of 9. | lw hich today pursues the identical objective. 


IV. Text anp EFrect oF S. 11 


An examination of the text of the bill will suddenly make it clear 


that something new has been added. ‘To quote the language, namely, 
“unless the evidence affirmatively shows that the eff big hock yagneeeioagh 
ination may be Mp8 rant tially to lessen con pe tition or end to create a 
monopoly in any section of the cor intry in any line of commerce in the 


sale of food, drug, or cosmetic products” creates doubt and confusion. 
Precisely what is the effect of that language? It is simply this. 
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}?} , ith 7 _ ‘ j ‘ nies wSiay o eins . 
rieaading wv rath in lowermg a price to meet an equally low price 
ol 2,CO petitor Ww ild ho lo ver pe an absolute defense. \ seller 
might adrop S price to keep a compel tor trom pirating 


y line of commerce 1n any se tion of the « ountry, the vood-faith 
qaerense Would .O no aval. 

However, the Fede ral Trade Commission must always s] OW “dam 
age” to competition in a Robinson-Patman proceeding in order to es 
tablish a prima facie case. If the same proof of “damage” which es 
tablishes the prima facie Case simultaneously defeats the “meeting 
competition” defense, the defense is nonexistent and can never apply. 

Various other questions arise at this point. What is a section of 


e O] 


4 ] : ‘ rl 4 , 
the country / I W iarge It ¢ Vhat constitutes commerce ¢ Does 
{ ) : i: } : ° 1 } 
tC mean commerce across State ilies or does 1t Involve the ceneral 


stream of commerce / W hat constit ites a substant al lessen no ol 
competition / Liow does one nterpret a tendency to create a monop 
OL ¢ Would a section of the ‘OUNTrY In some cases embrace the entire 
United States? These are fair samples of the confusion and bew 

derment which is provoked by this legislation, even though it is now 


ostensibly limited to food, drug, or cosmetic products for human 


CONSUMPT1O!] when sold for resale to consumers without Turthel 
n anufacturing or proces ine, 
. “171 ] } ] ] 
Ho ever, questions will arise as to whether basic agricultural prod 


ucts such as cottonseed oil, soybeans, milk, malt, peanuts, and raw 
chemicals are excluded from the scope of S.11. These products, as well 

bags. plastic and metallic 
foil packaging materials are bought and used by the producers of food, 


as olass bottles, tin cans, paper al d cotton 
drugs, 01 cosmel 
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nation. In essence it prohibited discrimination which injures compe- 
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Llowever, the conflict between the language of the bill itself and the 
mi jority report — r highligh _ the difficulties which will confront 


} 

hig 
businessmen, the Federal Trade Commission, and the courts in deter- 
minine’ the intent oft the propol ents of S. 11. 


\ seller, suddently confronted with the practical problem of r 
taining a customer who has been offered a lower price by his compet 
tor, cannot take the time for an extended economic and lecal investi 
ovation to determine whether hi prospective ction will substantially 
lessen conipet tion at some future date. If ! is to retain hi present 
customer, he musi reduce his price to meet competition at once, 

In effect S. 11 would require him to conduct the same type of study 
requ red of the Federal Trade Commission 1n investigating a com 
pla lit he f¢ I’ e@ COULC 1 ake a hangar 11} his price. No smal] bu iness 


man, Who must make immediate hour-to-hour decisions if he is to re- 
tuin his customers, can be expected to assume such a burden. SS. 11 is 
unrealistic in that it is completely out of touch with the day-to day 
pricing decisions of individual businessmen. 

It has long’ been our view that anvthine that is condueive to litioa 


rood for the country. In all cood conscience, it is not the 


function of Congress, and it should be anything but the function to 
' . ] ° ] ! . 

leave the law im an unclear and vague status so that there 1s constant 

hh evoling as to what 1t means with confusion on the part ot business 


men as to what thev can do and what the rv C annot do. 


‘T e contusion hie { ible if al bu ines hh in’ S right to meet competi- 
tion turns on such tricky legalistic distinctions was pointed out by 


} 


Chairman Emanuel Celler of the House Judiciary Committee, an 
tute and experienced observer of antitrust enforcement. Wit 
pect toa similar bill which was adopted by the House of Representa- 


this bill has many hidd n meanings: it presents Many 


Kwirihs lie | WwPoan ao uoh Id ht it. hnt it ie 4% "Y 

Droviehis, \ e Wrong, Lhough GOoudDE It, DUE ID IS Very 
: ’ } > ’ ° e 

r} Ch) | re Al eper®, You ean see one-fourth of the iceberg, 
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There are many things in this bill which may take 
\ Supreme Court dee ons to eclar fy. for example, the 


between the injury clauses of section 2 (a) which 
ru | determining whether the good faith defense 
pt 
Mr. ] thor of S. 11’s companion bill in the House 
ink to ad it th raises questions all right, but that is 
lay ul 
I y The] 1'¢ ! cist ( ) ult mately reCoon|7 | tC we l 
> | | of com) fion and po | nypury to com 
pet Ssucha l ilistie technieal ty would provide cold comfort for 
) ( eC] ge to compete effectively in the market. Suppose 
Him ere pro bited from meeting compelil1on in eood faith by 
lowe} price f this were found to “lessen” compeition, as the propo 
nent LY, but retained the 1 oht to price competitively if this were 
found only to “injure” competition. Whatever might be the ulti- 
mate Federal Trade Commission or judicial ruling on the fact of such 
~e . | ne i! nevertheless would have to guess in acd mce 


1 oO the two kinds of compet tive effect his prices would he 
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found to have if he wished to avail himself of the right to meet com 
petition under 8S. 11 Only by sheer word play can it be asserted that 
1 business firm, forced to make such judgments in advance of quoting 
iu competitive price, would enjoy any legal right to meet competition 
as a practical matter. 

Besides the confusion as to the fine points of difference between 
“lessening” and “injuring” competition, there is a more fundamental 
anomaly in Senate 11’s basic premise. Is it not obvious that there 
can be no adverse competitive effects either through “lessening” or 
“injuring” competition in situations where the seller’s discriminatory 
lower price to a particular customer would have been lawfully avail- 
able to that customer from other sources in any case? How can there 
be harm to competition when a seller reduces his 5 pr ice to a customer 
in order to meet a competitor’s price, where the customer would get 
the lower price from the competitor anyway, and there is nothing 
illegal about that competitor’s offer precluding its acceptance? The 
customer would simply be buying from B instead of A at the same 
price, and would have the same competitive position in his resale of 
the pet whether he bought from A or B. 

[f it can be said that competition has been injured through the 
iitine of a lower price, it must be clear that the injury occurred 
when the price was first offered in the market place rather than when 
it was met by a competitor. S. 11 would eo individual competi- 
tors from price competition, but it eon 1 destroy the competitive 
system. 

It is difficult to reconcile the philosophy inherent in 8S. 11 with the 
position taken by the majority of the Subcommittee on Antitrust and 
Monopoly in its study of administered prices. In the present in- 
stance, it is claimed that all prices should be uniform. Competition 
is apparently injured when a lower price is offered in the market 
place. The majority’s views in Report No. 1387, 85th Congress, 2d 


session, on A: lministered Prices imply that unless each producer 


quotes a different price, there is no compet! ition. 
In the minority views on Admi nistered Prices, Senator Dirksen 
said: 


. ; . ] ] oy ] = eT a . 
During the hearings the subcommittee received extensive 
‘ ] Lye. x ‘ pean Mey 

testimony related to compe On. M ich of it was de- 

} “11 ; c ei *,°¢ 1 . . . 

voted to the question of price competition and the identity of 
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The majority’s report concedes that, in economic theory, 
price identity is the expected result of competition. It stated: 

“On the other hand, where prices are made in the free and 
open market, price identity at any single moment is to be 
expected as typical of a competitive situation. Under ordi- 
nary circumstances producers must meet the lower prices of 
their competitors or go out of business.” ?° 


In a nutshell, the majority is saying that under competi 
tion, price identity is to be expected—but if prices are admin- 
istered, they all should be different. * * * 

To the knowledge of the minority, there is no economic 
theory, certainly none developed in the record, which sup- 
ports the argument that as competition varies from the the- 
oretical model it should result in more and more differences 
in prices.” 


We en lorse t he statements ‘cited previously which show that coh 
petition implies the meeting of a price offered by a competitor in the 
market place. In the opimion of the minority, S. 11 is incom- 
patible with the basic tenets of 68 years of bipartisan fundamental 
antimonopoly legislation. 


V. Ture Genesis or S. 11 


The proponents of S. 11 state that the purpose of this bill is to 
permit the Federal Trade Commission to interpret the Robinson- 
——_ un Act in accordance with its findings in the so-called Detroit 

‘ase involving the Standard Oil Company of Indiana before they 
were set aside by the Supreme Court. Briefly the facts in the case 
are as follows: 

The Standard Oil Company of Indiana sold its A ream in the 
Detroit area to about 358 retail stations and also to 4 jobber accounts 
who owned their bulk-storage plant and trucks for delivery to the 
ret = site. These four customers had qualified for the jobber status 
at Various times before they obtained Standard’s tank-car price for 
deliveries to them in tank-ecar quantities. They persistently at- 
tracted equally low or still lower price olfers than St: andard’ Ss prices 
from other suppliers of gasoline. In turn, they resold Standard’s 
rasotine to inde pendent retail dealers and sometimes through their 
own a 


i a oped that Standard had LO continue eiving these four 
tomers "it lower tank-car price for tank-car deliveries because 
Standard’s co petitors persiste ntly sought to lure wWway these jobbers 
by equally low or still lower price offerings. So, in order to prevent 
| itened lo of Its im portant customers, Standard wave its 
req ecl })] e to eet the com etitive 1? es whiel were th red by 
O eC] 
(On t | e bp ( f this mecvion. A ompla { . filed. and the Fed 
eral Trade Commission, after investigation, charged that price dis 
rimination had been estabhi shi l and issued a cease-and-desist order 
to ter nate the diseri miinati Oh, Standard took its appeal LO the 
p. 165-16 
p. 16¢ 
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United States Circuit Court of Appeals for the Seventh Cireuit 


where the order of the Federal Trade ¢ OMIWNISsLOW Was affirmed. 
case then went to the { h) ted states Supreme Court on a writ ol 
certiorari. The United States Supreme Court reversed the decision 
of the se) enth ( reuit Court of Appe: Is on the eround that the price 
reductiol was made to meet the equally 1o1 price Or a COl ipet tO] 
In good Tall cl That t . defel se Was, theret« re, absolute. 
lt wo ad , wel] { » Qu e Trom es ip ‘ e Court ae oO mn tive 
Detroit case at this point 
| cdetense subse (b). \\ ¢ fol d to 
L price reduction made to meet in good faith an equally | 
price of a competitor. It thus eliminates certain difliculties 
wh h arose under the orioinal Clayton Lect lor ex 1)| I 
ont reference to discriminations 1 price “In the same ol 
different communities * and it thus restricts the pro 
viso to price differentials occurring in actual competition 
It also excludes reductions which undercut the “lower price” 
of a competitor 7712 
The heart of our itional economi poli vy long has be 
faith he value ol compet on. In the Sherman and 
Clavton Acts, as well as in the Ro n-Patman Act, “Con 


Oress Was adeallnoe with competit Ol. weh Io sougnt to pro 
rect. Al | nol opoly. wv ich it sought topnrevel fe 
(‘o) oress d a ot seek by the Rob so Patna Let 
either to abol sh CO) pel (Oh or so rad ily to cul iit that 
i seller \ ould have no substant | right of self-dete) se 
iwalns Ret e raid Vy a competito! Phere Ss notn 
ne To show 1 CONLTeSS nA purpose mn Si } Tato} to 
On} I ~ 11@) ) hrOoose Herweel ? nous) Cull he 
its prices to all its customers to match the | e offered to 
One or rertusing the 1 ( Cie OMe } i { ru ou ly 
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duction may derive a competitive advahtage Troim tiie O] 
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prices to their customers it must have been Obvious to 
Congress that any price reductior nitiated by a sellei 
competitor wo a. i not met b tive elle] lilé } 
Tio me eq] rvs i ve] O} ) ) ) } eS 
customers just as mu is 1f those red e] 
Dy ; C e] 


The Federal Trade Commission reviewed the matter and issued 
a modified cease-and-desist order. The Standard Oil Company of 


l 
‘ ‘ ; . } 1 4) | ror 
Ind ana again went to the court of appeais where the Federal Trade 
oo A hk 
Commission orde} vas se side on the gro ! meeting of 
ePOmMN CAO 1) id he 1 estab] i 
f ) Cr ( N 9 ) 
7 7 


PROHIBITING PRICE DISCRIMINATION 43 


Once more the case went to the United States Supreme Court. 
Briefs were filed and the Federal Trade Commission and the Depart- 
nent of Justice both appeared before the high Court. A 5-to-4 
decision was handed down on January 27, 1958. This decision af- 
the action taken by the Seventh Cireuit Court of Appeals. 
The ma jority opinion was written by Justice Clark. 

Prior to this final determination of the matter by the Supreme 
Court of the United States, a bill substantially in the form in which 

: 


3 1] was Croauced 1 January of 1957 had been introduced in 


) 


the S4th Congress. Short hearings were held in the House, and the 
bill was approved bV A vote of 394 to © 


Hearings were also held before the Antitrust and Monopoly Sub 
committee of the Senate Judiciary Committee during the 84th Con 
gress. The bill was approved by the subcommittee and reported by 
the full committee in the final days of the 2d session of the 84th 
Congress. A polite controversy developed as to whether or not the 
so-called premerger notification bill or S. 11 was entitled to prior 
consideration and action by the full committee. The final result 
was that the premerger bill and S. 11 were consolidated and sent to 
the Senate floor. An effort was made to secure consideration by 
unanimous consent on the last day of the session. Objection was 
‘aised, and accordingly, no action was taken by the 84th Congress. 

It was in those sing days of the session that business repre- 
sentatives of all kinds came to Washington to assert that they were 

tt aware that this measure was under consideration and demanded 

Lat they be heard. They represented both little and big business 


ll lines from all over the country as well as trade associations. 
Hearn rs wer scheduled during thy first session of th present 
Congress, ‘| ! miber of Vi nesses and the enterprise which they 
represented over tiie entire spectrun of thy Nation’s CCONOMIC 
Vities, 
lor example, the Fibre Box Association with 158 member com 
panies operating approximately 9841 box manufacturing plants 
Phe members of this industry resent the constant threat of 
iwful \ ch S. 11 would { ist pon them in then 
! il b ess activ LV of meelhing compel tors’ prices. This 
lustry re price level e rigid—-each company 
V inust ete mne whether Te er competit ! prices to 
( | 1) { | ners o oOo rie ) ( 
Last vear’s congres onal debates on this measure 
wlicate that under its provision 1 seller may lawfully 
( Oy, oO } ito but sunlawful ( ibsta { lly i@SSe@] 
yt Ol I] uwvers can't tell m what t clistineti 
eans Certa iv ft manutac iver Will have to posse . 
extrasel 1’) ( eptliol )) Cri subjec to DPpt\ { 
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The National Retail Hardware Association, with a membership of 
more than 23.000 hardware dealers throughout the United States. 
had this to say: 


We do not wish to debate the leeal interpretation which 
hould be placed on the langauge in the bill. We see that 
it is so vague that even Commissioners of the Federal Trade 
Commission during hearings disagree on interpretation and 
disagree on the effect of the legislation. Years of litigation 
will ho doubt be necessary before the law is clarified. We 
know that enactment will completely upset distribution of 
hard lines of merchandise and will seriously affect competi- 
tion at the retail hardware level.’® 


1 
} 


The National-American Wholesale Lumber Association, with 500 


members engaged in distributing lumber products, opposed S, 11 
because it adds greater uncertainties in an already 
uncertain field and subjects the seller to further burdens in 
Chat poses an obligation upon him to determine, at his 


1a price reduction made in LFOOU faith to meet an 


? 
“7 1 i 
peril, wnel 
equally low price of a competitor, is free from injury to 
competition. Indeed, under this proposed amendment the 
sell r’s professional advisers may find it equally difficult to 


] 


steer him clear of illegality in a price reduction to meet 


Che Conference of State Manufacturers’ Association, representing 


o» as <0 : ] . ‘ ; 
oOo INGIVIGUAL ASSOCLATIOI s. deel red in OPpoOsit1o} ios. 11 is follows: 


The price to co npete in price and to make Inst itaneous 


i 


pricing decisions in response to changing competitive cir 
cumstances Is essential to any business, but may be the con 
° . . * ; ° 1 ° 
dition of survival for small busine The small-business 
man cannot create assured markets or nationwide acceptance 
of his producets t rough hneavy advertis ne campalgegns. [Lis 
ef business advantage les in his ability to hold small 
irket share by making quick pricing decisions to counter 
» large competitors. It is an absolute nece 
{ s n this flexib \ Take 1X s ability 
1 ] ] 
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insofar as it would apply to the —— oil jobber, and, 
in my judgment, the independent dealer 


The American Bakers Association opposed S. 11 on_ these 
grounds: 


Because of the intense competition in our industry, 
our members, particularly the smaller ones, must be able to 
meet every competitive thrust which comes their way. If 
they could not do so the weaker ones would be eliminated, 
competition stifled, and monopolistic practices encouraged. 

We believe that if S. 11 and H. R. 11 are enacted into law 
this result could occur.” 


The perils to which S. 11 exposes domestic industry are confirmed 
by the record of the hearings. The National Cotton Council, repre- 
senting cotton producers, ginners, warehousemen, merchants, and 
spinners went on record to state that “S. 11 would strike a blow at our 
competitive system.” The council further declared: 


American cotton textile mills face intense com- 
petition from textile products imported from foreign coun- 
tries. The competition they face is purely that of price. 
It is competition that needs to be met where offerings of 
these foreign imports are large. 

In other words, domestic textile mills should be free to 
reduce the prices of their products to meet competition in 
those areas were large volumes of foreign goods are being 
purchased without having to cut prices to the same degree 

) all other customers and in other areas. 

To require domestic mills to reduce prices on a nationwide 
basis to the level necessary to compete with foreign imports 


would be ruinous.” 
Accordingly, the council concluded: 

the language of the bill is such that competition 

would be destroyed. Under this bill many American enter- 

prises would be deprived of the only means they have to 


compete. 
i 


In connection with the jeopardy created by S. 11 for the domesti 
textile industry, t rings’ rec ref ‘a basic legal misconcep 
tion ont part of t proponent \V prore 1s ympathy v th 

very seri problem” f 01 textile industry, the 
propone { uibliel — ( ci 1 r Oop ) [ Ss: 73 id ( legal 
peary oO ep Te { “d by t dustry n coping vith 
eap Tore mp S \ tual] i counse Inst! d to seek 
nrorm on lad from 1 Kederal Th e Comm n with re 
} t to the leeal but no suc] tatem t was ever made part of 
{ ] 


| rings before the Subcommittee on Antitrust and Monopoly of the Committee on 

Judiciary, U. S. Senate, March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, p. 928. 

Thid 17 ) 

Hearings before the Subcommittee on Antitrust and Monopoly of the Committee on the 
Judiciary, U. S. S« te, March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2. p. 1810 


2 Hearings before the Subcommittee on Antitrust and Monopoly of the Committee on the 
Judiciary, 1956, pp. 705-706 
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The propo ents’ opinion that S. 11 Is inapplicable to the pricing 


problems of domestic manufacturer's In meeting foreign competition 
is unfounded and clear! neorrect. Whether m ported Japan se tex 
ti] ire SS i e} it a uniro 1 pl e. nad tie { prt irom. the 
ho on-Pa ! L1ct. ( { | po { i questio Is 

L dol { ller m quote al pl on a selective basis 
to meet that foreign competition. he selective meeting by a domestic 
seller or a lower price at W ich hiported products re sold in this 
country creates a legal issue no different from the selective meeting 
of the price for a domestic product. In either case, the Robinson 
Patman Ac ipplies to t selective lowe) price, and requires the seller 


to resort to the meet iw COMpelilion Proviso 1 section 2 (b) to justify 


the leoal tv of his lower price, Needless to say. producers ot food, 
; { 11 | i" { +] ; ; . 

qdrugs, or Cosmetics W ll be confronted with this problem lh meeting 

P cs | ] ] ] 

roreign competition under the amended bill. 


Nor are the problems of low-cost imports peculiar to the textile 
ll dustry Notu o tl atin %Y more vears, ( hiecago and NMIilwaukee would 


ocean ports, the Glens Falls Portland Cement Co. referred to the 
re t of foreic) ‘OMnye tio} rn Tye e port ire - s follo 
i li t vu { it pl cf ha pol 1O have to 
make { f e center of tie I nitec states, then we cannot 
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has been px { ese imports necreasing rap 
1\ | ( | \ : ti tiie ( ] t effec 
tive ( } ta he 1] od te } ( ne Ve] ( nthe 
port areas 
he consequence of S, 11 preventing sellers from granting selec- 
tive price reductions in order to meet competition is particularly de- 
Ul tive to the smaller firm’s ab lity tO compete 1n the market. 
‘T Iie Robinso1 Patm vn Ac L. WV th or without . eae comes into play 
oO} ly whe lower prices are quoted to some customers and hot to 
others nd nee (loes 1] rt appl to price reductions olven on a unl 
form basis to all customers, 8S. 11, therefore, would not prevent a 
large irm, wh ch can afford to do o, from takin F away the customers 
of a smaller ompetitor DY a blanket pri e cut across the board which 
the act cannot reach. It is the smaller firm which does not have 
sufficient resources to cut its prices to everyone which would be most 
seriously prejudiced by a repeal of the right to lower its prices on a 
selective basis when necessary to hold its customers by meeting com- 
petitive price offers 
Phis perverse effect of S. 11 in hurting the competitive opportuni- 
ties of smaller ente rprises in competition with their larger rivals was 
forcefully pointed out in the course of the subcommittee hearings 
Hearings before the Subcommittee on Ant t MI the Committee on 
J U. S. Senate, M 12, 13, 14, 15 nd 26, 1957, pt. 1, p. 550 
t ) 
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The Southern Coal Producers Association testified as follows: 


*$. 11 would operate to hurt the small coal man. It 
could hurt the small firm, which through initiative and enter- 
prise is trying to expand. It could hurt the small firm which 
1S trying to hold its own. 

So far as coal is concerned, S. 11 could be favorable legisla- 
tion from the standpoint of the big concern which is trying 
to grow at the expense of the smaller elements in the indus- 
ss Fre 

On the other hand, an aggressive big operator can literally 
murder the smaller concerns if he has the opportunity pro- 
vided by S. 11. 


Their testimony in opposition to 8, 11 concluded: 


The lawyers will run the little coal companies if this 
bill goes through. 
In my opinion, even they won’t run them very long. They 
vill either have nervous breakdowns. or their companies will 
te ied of busine SS r both.?¢ 


Che same fear for the competitive survival of small business if de- 
prived of the right to price selectively to meet competition was voiced 
by the Virginia Smelting Co., a small manufacturer of chemicals in 
Massachusetts. Mr. A. H. Eustis, the firm’s president, said: 


[ firmly believe that this bill, if enacted, will make it 
iarder for small companies like the Virginia Smelting Co. 
tO continue to @XIst. 

I realize that some people think this bill will help small 
companies. I think quite differently on this. I have been 
ictively concerned in the business of producing and selling 
various chemicals for approximately 36 years. My company 

a small one. We have approximately 335 employees. 

My experience convinces me that this bill will not help but 

ill retard the small companies.” 


Mr. Frederick C. Nash, General Counsel of the Department of 
Commerce, Mr. John W. Gwynne, then Chairman of the Federal 
Trade Commission, and Mr. Victor R. Hansen, Assistant Attorney 
General in charge of the Antitrust Division in the Department of 
Justice, all appeared and testified against this measure. It should 
be stated, however, that the Federal Trade Commission as an entity 
was divided on the matter. 

Congressman Robert D. Harrison, of Nebraska, who is an oil 
marketer and jobber rt ee gasoline outlets, testified before 
the subcommittee and asserted that whe mn the bill passed 1 in the House 
of Renronentohivas tun ven aataiemaial iadneatiaan dmnaae aan 

A oe Gren ee ee ee ee 
tional Association of Retail Druggists, the National Association of 
Retail Grocers, the National Food Brokers Association, the National 
Congress of Petroleum Retailers, the National Candy Wholesalers 





“ya irings before the Subcommittee on Antitrust and Monopoly of the Committee on 


the Judiciary, U. S. Senate, March 12, 18, 14, 15, 19, and 26, 1957, pt. 1, pp. 599-600. 
oe 1., p. 600 
Hearings before the Subcommittee on Antitri and Monopoly of the Committee on the 


Judiciary, U. S. Senate, March 12, 13, 14, 15, 19, ed 26, 1957, pt. 1, p. 490. 
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Association, the National Tire Dealers and Retreaders Association, 
the Motor and Equipment Wholesalers Association, the National 
Farmers Union, and the Cooperative League of the United States of 
America. 

After long deliberation the subcommittee reported S. 11 to the full 
committee without recommendation. The Judiciary Committee de- 
voted months in seeking an acceptable compromise which would be 
workable, constitutional, an ‘ ‘ause no undue injury to the countless 
enterprises, large and small, from one end of the country to the other, 
=— would be affected by this legislation. As these ente rprises be- 

‘ame aware of its impliec ations, they became very voc: al in opposition 
to this measure. In addition, it should be pointed out that the bar 
associations of a number of States, including New York and Illinois, 
supplied the committee with extended statements in opposition to this 
bill. 


VI. Tie Propitem or Compertririon 


In the general welter of court decisions, interpretations, and tech- 


nical discussions of this whole question of competition, it is necessary 


every so often to reexamine the proble mm and determine whether the 
Congress is moving at ¢ ross-purposes through the enactment of con- 
flicting statutes from time to time We speak SO freely of our free 
competitive system. It has become almost axiomatic that compe- 
tition 1s the life of trade. ‘J he Federal statutes generally are directed 


toward the preservation of « ‘omp tition. 

Yet, here is a measure which mania make the n eeting of competi 
tion in good fait nity a qualified defense where a suppher seeks to 
hold on to a customer by meeting a competitor’s price in the case of 
food. drug. or Cos! etic produ ts, because 1 e inst hit bill woul | pre 
vent such action from ben Yr an absolute defe) se if by low erin, o the 
price it might be said substantially to lessen co npetition or tend 

| monopol com on of the country. Now 

ry simple q Io e hold on to a cu 
lo pt ‘ T No T4 () j l ‘ LO! ‘ ~ 

still be certa hat the Fede | Prade omm ssion will not con 
had Liie { \ or \ on \ 1] be 
ld d | ent 

| Sup e ( t d S the Standard Ol] case, a 
ley 01 om} lower price 
) | Cor l) to the effect 
of 1] ry ) ( } e} ( < 
ympetitors. J rul stent with our national policy of free 
and fair pric petition, “for,” as the Attorney General’s National 
Committee To Study the Antitrust Laws stated, “the essence of 
( t} ( f ] y busi ’ VA \ ich some 
ust rAall vi le others lose. to the ultimate benefit of the con 
g public.” Mature consideration of S. 11 reveals (1) that it 
will stifle competition among sellers, to the ultimate loss of the con- 
l no pul nd 2 that \ 1] not protect smal] businesses 
he Attorney General’s National Committee To Study the Antitrust Laws, March 31, 
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engaged in reselling at wholesale or retail from the competitive effects 
of price cutting by their competitors who buy at lower prices. 

In the Standard Oil case, the Federal Trade Commission argued 
that the meeting competition defense should not be available “when 
there was or might be an injury to competition.” This argument 
is almost identical to that made by - proponents of S. 11. The Su- 
preme Court, however, disposed of that argument by stating “so 
interpreted the proviso would ote such little, if any, applicability 
as to be practically eee: . 

The proponents of S. 11 argue that meeting competition will con- 
tinue to be a scouisine? defense if the price discrimination causes 
nothing more than injury to competition with an individual trader. 
It is stated that the defense is eliminated only when the price dis- 
crimination results in a substantial lessening of competition in gen- 
eral or a tendency toward monopoly. Thus, in the course of the 
Ifouse debates preceding passage of a companion bill to S. 11 in the 
84th Congress, Mr. Patman, the chief spokesman for the measure, 
declared that he recognizes a distinction in degree between an “injury 
to competition and a substantial lessening of competition or a tendency 
to create a monopoly” and that the legality of a particular price 
reduction made in good faith to meet competition would “hinge upon 
that distinction.” *° 


This situation was clearly pointed out in the House debate by Rep- 
resentative Celler when he stated: 


* * The difficulty is that the courts have never distin- 
guished between a “ substantial lessening of competition” and 
an “injury to competition” with any person. In fact, in every 
ease that has dealt with tl ie Robinson-Patman amendment 
since it was pas ssed in 1936, the courts have assumed that the 
two phrases were synonymous. Since nobody has ever at- 
tempted to dist ineuish these two phrases, the effect of the bill 
would be to eliminate the 2 (b) proviso of good faith from 
the statute altog@ether. 


An attempt by the House Judiciary Committee to identify the area 
where the meeting- competition defense would continue to be appli- 
cable does not furnish much guidance. The report of the House 
Judiciary Committe on a similar measure which passed the House in 
the 84th Congress stated: 


It is intended that the good-faith defense is to be appli- 
cable where the injury is Only to an individual competitor, 
but is not of sufficient effect that it may result in injury to 
the vigor of competition. In appropriate cases, however, 
proof of injury only to an individual a tor would not 
preclude a finding that the effect of such i jury may also be 
substantially to lessen competition or ad to create a 
monopoly.** 


Thus by wet ake ning, if not comple te Ly destroy} Ing, the ve -com- 
petition defense, the real effect of S. 11 will be to hinder o r prevent 


% 102 Congressional Record, June 11, 1956, pp. 10026-10027 
% 102 Congressional Record, June 11, 1956, p. 10038. 
1 FI, Rept. No. 2202, 84th Cong., 2d sess, (1956), p. 6 
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competition in several ways among suppliers in the sale of food, 
drugs, or cosmetics. 

First, and most important, prices will tend to become rigid and 
competition will suffer. If a competitor offers a lower price to the 
customer of the seller, S. 11 furnishes no clear guide as to when that 
price can be met. This is because, as a practical matter, it is Impos- 
sible for the seller to distinguish between a discrimination which may 
have the effect of injuring “competition with any person” and a dis- 
crimination which may have the effect of lessening competition. This 
result is clearly at odds with the generally recognized belief that the 
right to meet a competitor’ s lower price is essential to the continued 
health of our economy. This position is well stated in the 1955 
Report of the Attorney General’s National Committee To Study the 
Antitrust Laws: 


Whatever the interpretation of the subs tantive price-dis- 
crimination offense, we think that a seller’s right to meet a 
competitor’ Ss prices by granting price dit finesttiate to some 
customers without reducing his prices to all must remain an 
essential qualification to any anti-price-discrimination law. 


For a seller constrained by law to reduce prices to some only 
at the cost of reducing prices to all may well end by pes uciIng 
them to none. As the Federal Trade Commission recently 
recommended to eaaren,* ‘the rioht tO meet a oe price 
which a competitor is offering to a customer, when this is 


done in good faith, is the essence of compet it ive e economy.” 
Anything less, we think, would move the price discrimination 
statute into irreconcilable conflict with the Sherman Act. 


} 


Although S. 11 is being urged by those who would aid small busi 
hess, rigid prices, and the elimination or We akening’ ee the meeting 
competition defense will be detrimental to large- and small-business 
men alike. While a large seller with high volume can afford to sell 
at uniform low prices, a small seller with low volume cannot sell to 
all his customers at a low price and survive. Since the practical effect 
of S. 11 is to require the small seller, as well as the large one, to reduce 
his price to all customers if he reduces it to one, the bill places the 
small seller in a difficult position. If the ] irve — otters one of the 
small seller’s customers a lower price, the small seller has three 
First, he can give up his customer and continue to charge all remain 
ing customers a uniform high price. Second, he can meet the large 
seller's price and lower his price to all customers. Third, he can meet 
the large seller’s price to this customer and continue to charge a bichon 
price to his other customers. The third alternative is probably the 
only one which is really satisfactory to the smaller seller, and under 
prese nt law, this conduct would be legal. Under S. 11, however, 
meeting competition defense might well be held unavailable since the 
Federal Trade Commission could ame that there is a reasonable possi 
bility or probability that this discrimination may substantially lessen 
( ‘ompetition between the ¢ ‘us stomers of the small seller. 

Another unintended effect which S. 11 may have is to encourage 
vertical integration of distribution facilities. If a producer is denied 
the right to meet a lower price offered to his jobber by a competitor, 


Cholces. 


he 
| 


2 Report of the Attorney General's National Committee To Study the Antitrust Laws, 
955, p. 181 
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the producer may establish his own distribution system and sell direct 
to retailers to avoid the possibility of price discrimination charges each 
time a competitive price is met at the jobber level. Even then similar 
problems will still exist in attempting to meet a competitor’s lower 
price offered to a retailer. The next logical step would be for the 
seller to acquire retail outlets. Thus, the bill very probably will en- 
courage complete integration of distribution facilities in the food, 
drug or cosmetic businesses, a result which its backers cannot fairly 
be said to have intended. 

Another probable effect of S. 11 is that it will further the growth 
of local monopolies. For example, a company which does a nation- 
wide business may encounter the competition of a local company which 
seeks to capture one of the nationwide organization’s local customers 
through lower prices. If the nationwide company wants to meet this 
local price competition by lowering its price, it would be obliged under 
S. 11 to offer the same lower price to all customers whose competitive 
position might be affected. In practice this could mean customers in 
a very broad market area and perhaps in all markets throughout the 
Nation. The company which sells nationwide might well “find that 
it would lose more than it could gain by lowering its prices generally. 
It would, therefore, withdraw from the local market. The with- 
drawal of a national company from the local market means a lessen- 
ing of competition in this local market and a tendency to create a 
monopoly for the local supplier. This is certainly inconsistent with 
the expressed purpose of the proponents of S. 11, yet that would be 
the probable effect of the bill. 

Finally, another effect of S. 11 would be to further the practice 
of chainstores to seek manufacturers and distributors who would be 
willing to restrict their business only to such large-volume buyers. 
Such sellers would be permitted under S. 11 to sell at a uniform low 
price to chainstores so long as they did not also sell to independents 
at higher prices. They need not sell to the independents at all. Thus, 
the advantage a the chainstores over independent merchants would 

t be lessened by S. 11 but increased, and particularly so if the prod- 
ucts involved were a well-known national brand. The independent 
merchant will lose customers if he does not carry such products which 
are often so popular with the retailer’s customers that he is obliged 
(o carry them on his shelves even at a price to his disadvantage. Cer- 
tainly such a result is not intended by the proponents of S. 11, and 
yet the realistic facts of our economic world, as it exists today, render 
it most probable that at least some sellers would follow this course. 

(2) Nor will S. 11 protect small businesses engaged in reselling at 
wholesale or retail from the adverse effects of price cutting by their 
competitors who buy at lower prices, even though S. 11 would prevent 
. seller from meeting the lower prices offered by his competitor. The 
stubborn fact is that whatever adverse competitive effects occur in 
such a situation occur not because a seller has met in good faith a 
lower price offered by a competitor, but because that lower price was 
offered. If the seller did not meet the lower competitive offer, either 
through choice or because prevented by a law such as would be enacted 
by S. 11, the customer would simply be buying from the competitor 
at the lower price and would have the same competitive position as if 
that lower price had been met. 
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On this point we might well consider the testimony presented to the 
subcommittee by Mr. Victor Hansen, Assistant Attorney General in 
charge of tne Antitrust Division of the Department of Justice. His 
testimony was reasonably brief and to the point and embodies a logical 
approach to this question of competition. Mr. Hansen said: 


* * * That bill (Senate 11) would amend Robinson-Pat- 
man, section 2 (b), to provide that a businessman may in 
“oood faith” meet the equally low ee e of his competitor un- 
less—and this qui alifying clause is crucial—“the effect .. 
may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce in any section of the 
country. 

By so qualifying Robinson-Patman’s “good-faith” defense, 
the bill woul —— the Pupre me Court decision in Stand- 
ard. Oil Con pany V. Fed ral Tir ule Commission. 

We Op} ose this modifi viet Toe ‘xplal IN) why, my p |: an 1S, 
first, to explain what Standard of Indiana hol is: second, to 
explain why this holding best promotes antitrust’s traditional 
goal of free re: and, thirdly, I shall attempt to 
dispel certain misapprehensions that exist about that case and 
its effects. 

First, what di preme Coure hold in Standard of 
Indiana? The Federal Trade Commission had contended 
that meet ara competitor's equally low price only rebutted 
a prima facie case made by a showing of sales at different 


¢ 
| 


| the Su 


rices, but was nullified by any affirmative proof of competi- 
ive “injury” caused by the challenged dif ferential. A di- 
vided Supreme Court, however, rejye ected this contention, and 
construed the “meeting competition” proviso as affording an 
“absolute” defense, incidental “injury” notwithstanding. In 
the Court’s view, Congress had in 1936 contracted the scope 
of the original proviso by confining it to “price differentials 
occurring’ in acti ial col np vetition. 4 and by excluding “reduc- 
tions which undercut the * lower ] rice’ of a competitor.” 3ut 
these revisions had not “eut sas the actual core of the de- 
fense. Actual competition, at least in this elemental form, 
(was) thus preserved.” 

From this, it seems clear that the Court did no more than 
to hold that a seller can reduce his price in good faith to meet 
a lower price in an individual competitive contest. As the 
Court put it in Staley, and relied upon in Standard Oil: “2 
(b) does not concern itself with pricing systems or even with 
al] the seller’s discriminatory prices to buye rs. It speaks 
only of the seller’s ‘lower’ price and of that only to the extent 
that it is made ‘in vood faith to meet an equally low price of 
a competitor.’ The act thus places emphasis on individual 
competitive situation ‘ rather than upon a general system 
of competition.” 

And Standard Oil made clear that the burden of showing 
ood faith that is. roof that as a reason: ible and prudent 
man believed that he was in fact meeting a competitor S 
lower price—was on the seller, and not on the Commission. 

Second, Standard Oil seems consonant with the Nation’s 


} 
| 
{ 
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antitrust policy. A seller’s right to meet a competitor’s prices 
by granting price differentials to some customers without 
reducing his prices to all must remain an essential qualifica- 
tion to any anti-price-discrimination law. For a seller con- 
strained by law to reduce prices to some only at the cost of 
reducing prices to all may well end by reducing them to none. 
As the Federal Trade Commission in 1953 recommended to 
Congress: “The right to meet a lower price which a competi- 
tor is offering to a customer, when this is done in good faith, 
is the essence of competition and must be permitted in a free 
competitive economy. 

Anything less, I think, would move the price-discrimina- 
tion statute into irreconcilable conflict with the Sherman Act. 
As the late Mr. Justice Jackson, a former Attorney General 
and a former head of the Antitrust Division, observed dur- 
ing the oral argument of that case: 

“The whole philosophy of the Sherman Act is go out and 
compete, get business, fight for it. Now the whole philoso- 
phy we are asked to enforce here is that you really must not; 
you should let this business go and not meet the competition. 
T have difficulty in knowing where we are with this.’ 

Thus, Standard Oil goes far to haniheninn the Robinson- 
Patman Act with the basic tenor of antitrust policy.** 


We might also examine the very lucid statement of Mr. John 
Gwynne, member of the Federal Trade Commission, who at the time 
of his testimony before the subcommittee was Chairman of the Com- 
mission. ‘To be completely fair, it is well to point out here that the 
Federal Trade anne is divided on this bill, but Chairman 
Gwynne has given it a great deal of attention, and his observations 
are worthy of the most careful s« ‘rutiny. Mr. Gwynne, after review- 
ing at some length the legal problems which would confront all busi- 
nesses if S. 11 were adopted, said : 


Turning now from consideration of abstract problems of 
law or economics, what would be the actual effect of this 
amendment on small business? Some segments of small 
business insist that it would be beneficial to them. Others 
are equally convinced that, to them, it would be injurious. 
For my part, however, I know of no evidence on which a 
satisfactory conclusion can be based. 

After all, why should a law be passed that might be unduly 
beneficial to one group or unduly harmful to another? Our 
objective is the preserv: ation of competition for everyone. 
How better can we preserve competition than by the preser- 
vation of competitors—or, 1 rathel r, by giving them the oppor- 
tunity to preserve themselves ¢ 

Much as our economy, ce even our liberty, depends upon 
competition, we have long since passed the point where we 
thought competition should be unregulated. Our laws regu- 
lating wages and conditions of employment, dangerous prod- 


8 Hearings before the Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary, U. S. Senate, March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, pp. 826-827. 
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ucts, advertising, and so forth are, in a sense, limitations on 
competition. The same may be said of our antitrust laws. 
These laws are to business what the Marquis of Queensberry 
rules are to boxing and what modern football rules are to 
football. But they approach the problem from the stand- 
point of regulating the methods of competing rather than 
discouraging, or making difficult, actual competition itself. 

I feel that the uncertainties and risks of this amendment 
are so great that many businessmen, even though desiring in 
good faith to retain a customer by reducing the — might 
be tempted to throw in the towel. Thus t] 1e number of indi 
vidual and independent competitors might be ape 5 with 
the inevitable result that we take a step nearer to what I 
regard as undesirable in our individualistic economy, to wit, 
uniformity of pricing. 


Mr. Gwynne also said: 


It has been pointed out that the use of the defense is con 
ditioned on the same test laid down in other sections of the 
Clayton Act. For examples, sections 3 and 7 prohibit, respec- 
tively, exclusive dealing contracts and acquisitions of other 
corporations, where the effect may be substantially to lessen 
competition or to tend to create a monopoly. 

While this statement is true, it overlooks the realities of 
the market place. Both under sections 3 and 7, the problems 
involved are ones of company policy—actions which are 
taken only after a considerable amount of time and thought 
have been devoted to them. Time is not necessarily of the 
essence. Possibilities are explored. Attorneys may be con- 
sulted. Market studies can be made. It is only r after the con- 
siderations are made that a company decision is made and 
policy announced. But these considerations are not possible 
in the course of the average sale of commodities. There 
must be immediate action or the sale would be lost. 


We also cite the testimony of Mr. Frederick C. Nash, General 
Counsel of the Department of Commerce, who appeared in opposition 
to the bill in its original form and who doubtless would oppose it 
even more vigorously in its present form. Mr. Nash reviewed the 
facts of the Standard Oil case in Detroit and reached the following 
conclusion: 


In the Standard Oil case, Ned’s, a large store on a key cor- 
ner, then served by Standard, was offered gasoline at a lower 
price. Halfway down the block was a smaller Standard Oil 
station which was not the beneficiary of a similar decrease. 
This situation is typical of others involved in that case. 
Whether Standard sold to Ned’s at the lower price or compla- 
cently allowed the competitor to do so, the station down the 
block would have to meet the same price competition from 
Ned’s and would lose the same customers. 


* Hearings before the Subcommittee on Antitrust and Monopoly * the se nnnaoe on the 
Judiciary, oo Senate, March 12, 13, 14, 15, 19, and 26, 1957, pt. 1, p. 63 
Ibid., p. 63 
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There may be some sympathy with the position of the 
smaller Standard station which suffered as a result of this 
transaction. However, I do not believe that S. 11 would be 
of much assistance in solving that station’s problems. 

The most that it would do would be to deter Standard 
from selling to Ned’s and permit Standard’s competitor to 
take over, leaving the smaller Standard station to face the 
same competition from another make of gasoline. 

We cannot see much point in legislation which would in- 
jure Standard’s or the Jones Co.’s ability to compete without 
any corresponding benefit to competition in the market oc- 
cupied by its customers. 

Also we do not believe that S. 11 should be considered 
solely on the basis that all sellers are as large as Standard 
and that all customers are of the same relative size as Ned’s 
and the neighboring gasoline stations. 

‘There might be an inclination not to have too much sym- 
pathy for a company the size of Standard. 

However, this proposed bill if enacted would e1 reate a sim- 
ilar dilemma for many smaller struggling companies who 
were trying to stay in the market. 

The dilemma they might face might be between having the 
danger of a ruinous tr iple damage action or losing an impor- 
tant customer necessary to their very existence. 

We think that in the great majority of cases S. 11 would 
greatly handicap competition at the sellers’ level without any 
corresponding benefit to competition at the customers’ level.*® 


Ilere then are the reasoned opinions of representatives of an inde- 
pendent regulatory agency and two departments of Government in 
opposition to this measure, which should be persuasive upon the Con- 
gress as it considers this matter. 


VIL. How Tue Farmers Fret 


Many witnesses representing farm groups appeared before the sub- 
committee, and numerous memorandums were filed in strong opposi- 
tion to Senate 11 in its original form. It is fair to assume that similar 
objections would also be directed toward Senate 11 as now presented 
to the Senate. 

Mr. Matt Triggs, assistant legislative director, testified on behalf 
of the American Farm Bureau Federation. His organization in 
common with the great majority of the people of the United States 
supports the basic tenets of our antitrust legislation and believes that 
vigorous competition is a keystone of our economic system. He ad- 
dressed himself to the proposition that enactment of Senate 11 would 
veaken the competitive concept. He said: 


The practical effect would be that a substantial obstacle to 
price reductions would be created. Consumers, including 
farmers, would be the chief sufferers. 


*® Hearings before the Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary, U. S. Senate, March 12, 18, 14, 15, 19, and 26, 1957, pt. 1, p. 672. 





56 PROHIBITING PRICE DISCRIMINATION 


Thus, although some competitors might be benefited by 
this development, this benefit would be purchased at a price, 
and the price would be paid by consumers. 

A subsidiary effect the prohibition of meeting com- 
petitive prices would be that the number of concerns who 
would be able to sell in a particular area would often be sub- 
stantially reduced. In some instances local monopolies 
would be created. Competition In any market and for any 
product is more vigorous, with cor mapanding benefit to con- 
sumers, in the presence of a comparatively large number of 
sellers. The interest of consumers is furthered by the 
greatest possible number of sellers competing for their busi- 
ness. 

The Robinson-Patman Act as it now stands provides a a 
substantial degree of protection against selective price cut- 
ting which has as its objective or 1ts effect the elimination 
of competition. : 


Whatever the impact of S. 11 may be on big business its 
impact upon small business would, in our view, and for the 
reasons set forth above, be harmful. As a representative of 
one seoment of the = business community, it is our belief 
that the welfare of this seoment would be adversely affected 
if S. 11 were to oh enacted. Soul as a representative of a 
substantial seoment of the consumers of farm production 
supplies as well as cons umption items, we believe that the net 
result of the enactment of S. 11 would be to reduce competi- 


tion and increase prices 


Mr. Joseph QO. Parker presented the position of the National 
Grange on S. 11. He said: 


We, therefore, oppose enactment of this bill. which, to 
borrow the language used by the Supreme Court, would 
establish “such a dubious defense” tO a seller seeking in cood 
faith to meet his competitor's price. It would, in our 
opinion, create an intolerable situation by injecting so much 
vagueness and uncertainty into the law as to practically 
destroy the defense of good faith. The determinations of 
fact and law which would have to be made as to whether the 
meeting of a compel itor’s price micht ten d to substanti: ally 
lessen competition or tend to create a monopoly In any line 
of commerce, in any section of the country, could never 
be made with ali degree ot certainty and would completely 
overw helm a small business man or an agricultural coopera- 
tive. 

We believe the effect. therefore, of the bill would be to 
destroy competition rather than protect competition and 
to promote rather than prevent mol lopoly. The results of 
the relatively few cases which have arisen in which the 
defense of good faith has been raised do not indicate such 


7 Hearings before the Sul mmittee on Antitrust and Monopoly, Committee of the 
Judiciary, U. S. Senate March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, p. 855. 
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abuses as to warrant any amendment to the law as is proposed 
by the bill. ® 


Mr. H. L. Strobel testified on behalf of the Associated Farmers of 


Cali 


Cx 


last 


fornia, Inc., which represents 17,000 farmers. He said: 


We believe that the passage of this bill would stifle and 
kill off, rather than promote competition as it is presumed 
to do. The protection and welfare of the buying public 
depends to a large extent upon the ability of manufacturers 
and producers to find new and more ec ‘onomical means of 
producing and distributing the necessities of our everyday 
life. 

Our idea of competition is that when such an instance 
happens and a lower price for such article is introduced, other 
manufacturers should have the right to meet this com- 
petition on any basis, wherever found, and at any point 
where it is necessary. It would seem that this is the only 
way the ever-increasing spiral of higl ler prices can be 
stop yped and downward trend deve loped. * 

We believe that the best interest of our seielebies has always 
been served by the promotion of private enterprise and that 
to place our economy in a straitjacket by legislation of this 
kind would be harmful rather than beneficial to the people 
of our country.” 


yngressman Dorn, a Representative from the Third District of 
South Carolina, appeared before the subcommittee and stated that 


cerned regarding this bill. He said: 


es 5 te — industry in America , particularly small 


textile mills, textile goods, sa y beoadtlothh or gray goods 
and te or velveteens or ‘chistes pillowcases, should 
come into New York * * * and a textile plant in South Caro- 


lina or Tennessee or North Carolina, ‘s order to meet that 
local competition, lowered its prices there, then if they had 
to do that all over the country, I believe it would wreck the 
small fextile industry and would throw a lot of laboring 
people out of work, and it would have a chain reaction in the 
other textile industries, They would have to lower prices to 
meet the competition of their fellow textile supplier, and you 
might start a chain reaction which could well wreck the 
textile industry. 

It is a threat to the small laboring people and small in- 
dustries in this country, and if you could clarify that, I am 
sure you could pick - some support for the bill when it comes 
to the House, if and when it does.” 


year he had voted for H. R. 11 but has since become greatly con- 


Many witnesses from other businesses besides farmers and farm 


orga 


1 


nizations were aware of the adverse effect of S. 11 on the agricul- 


*® Hearings before the Subcommittee on Antitrust and Monopoly Committee of the 
Judiciary, U. S. Senate, March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, p. 1314. 
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tural community. Mr. Ralph N. Pendergraft, president of the Missis- 
sippi Oil Jobbers Association, said: 


The jobbers in Mississippi have over the years worked 
closely with their farmer friends and customers and have 
always rendered them prompt and economic service. 

If S. 11 becomes law we predict that the farmers will be 
required to obtain their gasoline from the oil companies in 
whatever quantities and at whatever intervals the com- 
panies dictate by necessity and at the same prices charged the 
motoring public at the retail service stations plus delivery 
charges. We further predict that there will be some very 
angry farmers in Mississippi and in all probability in a good 
many other States shortly after the passage of this bill—if 
it passes.* 


Mr. John D. Conner appeared in opposition to S. 11. He is general 
counsel for the National Plant Food Institute, a national trade asso 
ciation of the fertilizer industry consisting of approximately 275 
companies. He said: 


Our opposition is based upon two pre ‘mises: 

(1) There are no prac tices prese ‘ntly used in the distribu 
tion of fertilizer which warrant the passage of the proposed 
legislation. 

(2) The proposed legislation would jeopardize some of the 
present marketing practices upon which the sale of fertilizer 
and fertilizer materials are dependent.“ 

We know of no facts to support an inference that there are 
at, present predatory competitive practices which are being 
masked by the right-to-meet competition pro V1SO. 

To the contrary, we believe that this right to meet compe 
tition gives to the fertilizer manufacturer the right to com- 
pete for the market in the largest geographical area within 
which he can market and make a profit. 

On the other hand, there are sound reasons for feeling that 
the farmer has been the beneficiary of the present vigorous 
competition under which fertilizer is sold. 

The price of fertilizer has advanced less than that of any 
other commodity bought by the farmer. Fertilizer prices 
are now only 150 percent of what they were during the 
1909-14 base per 1od as ¢ compare >d with 290 percent of the base 
perl ; iod for othe r commoditi les pure ‘hase d by farmers.’ 


Mr. Richard W. Blake, executive secretary, also submitted a state 
ment in opposition to S. 11 on behalf of the National Beet Growers 
Federation. He said: 

Sugar is a standardized product and competition for the 
sale of sugar is essentially price competition. Beet sugar and 
cane sugar are chemically wg same and can be us sed inter- 
changeably for all purposes, but historically, standard cane 
sugar brings a somewhat higher price in most markets than 


48 Hearings before the Subcommittee on Antitrust and Monopoly, Committee on the 
Judiciary, U. S. Senate, March 12, 13, 14, 15, 19, and 26, 1957, pt. 1, p. 528. 

44 Ibid., March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, p. 793. 

4S Tbid., p. 796 
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comparable beet sugar. The survival of the beet sugar indus- 
try absolutely requires that beet sugar be sold in “populous 
centers of the United States and it cannot be sold in any mar- 
ket, except in competition pricewise with other sellers in the 
same market. If, therefore, a producer of beet sugar could 
not meet the price of his competition in any market, he would 
no longer be a competitor. He would have to withdraw from 
that market with the result that competition to that extent 
would be impaired and his survival would be rendered most 
uncertain,*' 


We could also list numerous other illustrations of the impact that 
S. 11, either in its original or amended form, will have on the farmers 

America, farmer cooperatives or other industries related to agri- 
culture. 

It can be readily seen that agriculture and related industries may 
hs ave far greater concern than the majority report indicates, if the 
language of S. 11, as amended, is interpreted by the courts as being 
so broad that it will include many such industries within its purview. 


VIL, Tue Dirksen AMENDMENT 


During the course of the full committee’s deliberations, Senator 
Dirksen offered an amendment which was designed to meet adequi ately 
the problems presented to the committee by proponents of S. 11 while 
preserving our free-enterprise economy. Unfortunately, that amend- 
ment was rejected in the full committee by a vote of 9 to 6. The text 
of that amendment was as follows: 


Sec. 2. (b) Upon proof being made, at any hearing on a 
c omplai \int under this section, that there has been discrimina- 
tion in price or services or facilities fur nished, the burden of 
rebutting the prima facie case thus made by showing justifi- 

‘ation shall be upon the person charged with a violation of 
shia section, and unless justification shall be affirmatively 
shown, the Commission is authorized to issue an order termi- 
nating the discrimination: Provided, however, That it shall 
be a complete defense for a seller to show that his lower price 
or the furnishing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished 
by a competitor: Provided, further, That a seller shall not 
be deemed to be in good faith if (1) In making such lower 
price, the seller was s adopting the unlawful discriminatory 
pricing system of a competitor; (11) In establishing suc th 
price the seller was acting pursuant to a combination, con- 
spiracy, or other agreement in restraint of trade; (iii) The 
seller was attempting to monopolize trade or commerce by 
selling at such lower price; ( iv) The seller met a competitor’s 
price knowing such compet itor’s price to be unlawful; or (v) 
The seller’s price discrimination was made with the actual in- 
tent of eliminating competitors: And provided further, That 


‘Hearings before the Subcommittee on Antitrust and Monopoly, Committee on the 
Judiciary, U. S. Senate, March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, p. 1298. 
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nothing herein contained shall be deemed to prohibit deliv- 
ered pricing or freight absorption as such where independ- 
ently pursued, regularly or otherwise, with the result of pro- 
moting competition. 


The amendment specifically authorized a seller to quote delivered 
prices and to absorb freight where action was taken independently 
with the result of oe ¢ competition. The reason for including 
this provision lies in the fact that a group of lawyers and economists 
on the staff of the Federal ’ I ‘rade Commission have for years contended 
that uniform f.o.b. pricing (by which they mean a single price at 
each shipping mc with no freight absorption ) is the waite fully 
competitive and nondiscriminatory pricing between sellers at different 
locations. In furtherance of this oncept n ~—s rs of this group have 


oO 
’ 
I 


endeavored to force the adoption of uniform f. o. b. prices by the out- 
lawing of freight “8 sorption through court orders or act of 0 ongress. 
The minority views by Senator Dirksen on the study of administered 


prices in the steel industry sees the need for positive reaflirmation 
of the right of a seller individu: ll} to absorb freight charges and quote 
delivered aha to promote comp yetitic nm. The passage of S. 11 in the 
form in on it has been reported might further becloud this issue. 
Senator Dirksen in his minor ty views said: 


Pp roposet d legislation to outlaw ean absorption has 


failed of ad LOption, and the court have ‘efused to condemn 
freight hesention as such. ive ede ral Trade ¢ om - 
mission itself has rejected their sian a notable instance 
being the ea »referre d to by a najor ity as th a stec! Multiple 


Basing Point case. The cease aol desist order in this case 
contains the provision that: 


‘The Federal Trade Commission is not acting to prohibit 
Ol ack re with — prices O1 freight absorption as 
such when innocently a ndepe ndently pursue d, regularly 
or otherwise, _ the 1 sult of promot ing competition.” 

It is quite underst: andable that the majority’s report would 
make no ment cee 8} 3 provision, « direct ly in con flict with 
the majority's views, in describing the Multiple Basing Point 
Case 


A fundamental reason for the inability of members of the 
subcommittee staff to impose on American business and 


industry their theoretical concepts of competitive pricing 
is found in the Interim Report on a Study of Federal Trade 
Commission Pricing Policies made by the Senate Committee 
on Interstate and Ie relg {(_ommerce of the Sist Coneress, 
dated March 11, 1949. This report states the views of a sub- 
committee advisory council, consisting of businessmen, union 
leaders, farm leaders, representatives of chambers of com- 
merce and econ mist ; from leading universities, as follows: 
“Competition here botone characteristic . business cannot 
continue under adoption of required f. o. b. mill pricing 


policies. Inability to absorb fre os to enter a broader market 
insures to the loc al producer a localized monopoly free from 
outside competition. Each unit will enjoy greater monop- 
olistic aspects. No incentive to reduce costs and increase 
efficiency is more impelling than keen competition. The re- 
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duction of this competitive urge will doubtlessly result in 
higher costs which the local supplier will pass on in higher 
prices to the consumer in his freight-advantage market.” 

In the face of repeated rebuffs by the courts, Congress, and 
the Federal Trade Commission, this group of Federal Trade 
Commission lawyers and economists have within the past few 
years modified their position to the extent that they now say 
they oppose freight absorption only when it is “regularly and 
systematically” practiced “in order to match the price” of the 
nearest competitor. However, whenever freight absorption 
exists in actual practice, it seems that they invariably assume 
that it is “regularly and systematically” practiced solely for 
the purpose of “matching prices,’ and therefore to be 
condemned. 

The minority find no evidence in the record that steel pro- 
ducers regularly and systematically absorb freight charges. 
Nor does the minority believe that there is any justification 
for characterizing the absorption of freight as being done 
“in order to match” the delivered price of a competitor. 
Freight absorption is nothing more than competing for 
business at the point where competition exists; namely, the 
place where the customer requires the products.*? 

The minority have already pointed out that the cease-and- 
desist order in the Multiple Basing Point case specifically 
provides that it does not seek to prevent freight absorption. 
This order also contemplates that identity of price may exist 
without unlawful implications, as indicated in the following 
provision : 

“The Federal Trade Commission is not considering evi- 
dence of uniformity of prices or any element thereof of two 
or more sellers at any destination or destinations alone and 
without more as showing a violation of law.” 

It seems to the minority that both of these factors are not 
only consistent with competition, but are indeed necessary 
circumstances to the existence of competition.‘ 


It becomes manifest at once that if the Dirksen amendment had been 
adopted, delivered pricing and freight absorption where inde- 
pendently pursued, regularly or otherwise, to promote competition 
could not have been prohibited. Further, it would have preserved the 
defense of meeting competition in good faith. It is a positive re- 
affirmation of the decision of the United States Supreme Court in the 
Standard Oil case (340 U. S. 231). The Dirksen amendment is the 
answer to the complaint in the majority report wherein it states: 


Moreover, the doctrine of the Standard Oil case seems to 
have been extended in subsequent decisions to the extent that 
it now appears likely that even the limitations first indicated 
by the Supreme Court are of little, if any, substance. (See 
Balian Ice Cream Co. v. Arden Farms Co., 231 F (2d) 
256.) 





47 Administered Prices, report of the Committee on the Judiciary, U. S. Senate, Subcom- 
mittee on Antitrust and Monopoly, March 13, 1958, p. 201. 
# Ibid., p. 202. 
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The testimony of Chairman John W. Gwynne of the Federal Trade 
Commission furnishes a further clarification of the reasoning for the 
provisions of the Dirksen amendment other than those relating to 
freight absorption. In his appearance before the Senate Antitrust 
and Monopoly Subcommittee on March 26, 1957, Mr. Gwynne re- 
viewed the Supreme Court’s interpretation of the meeting competi- 
tion in good-faith defense in section 2 (b) cases. He showed that 
the following propositions have been reasonably well established: 

1. “The defense does not permit predatory price reductions to 
destroy an individual competitor or the competition in a limited 
area.” 4° 

2. “The defense is good only in meeting individual competi 
tive situations.” § 

3. The good-faith defense can be used only in a defensive situ- 
ation. Commissioner Gwynne cited a footnote to the decision 
of the Supreme Court which quoted a statement by the former 
Assistant Chief Counsel of the Commission, Mr. Walter Bb. 
Wooden: “* * * the right of self-defense against competitive 
— attacks is as vital ina competitive economy as the right of 

“i -defense against person: al attack.’ 

. “The competitor’s price which the respondent was meeting 
nat be a lawful price—or at least the se ler as a reasonable and 
prudent man must believe it to be lawful.” 

As the hearings progressed, Chairman Gwynne’s testimony became 
more significant. It showed the need for an amendment as proposed 
by Senator Dirksen since several witnesses alluded to the fears that the 
law as stated in the Standard Oil case would be so extended that it 
may be of little substance. For example, both Mr. Anderson and Mr. 
Secrest, members of the Federal Trade Commission, stated that they 
changed their views in opposition to S. 11 and were advocating that 
it pass after the Balian case and Brown case were handed down by the 
courts. The opening statement by the c ie airman of the subcommittee, 
Senator Estes Kefauver, in which he pointed out that the deci ision 
in the Balian case has reopened the good-faith loophole and in prac tical 
effect has nullified the whole law against price discrimination, sup 
ported the need for an amendment to reaffirm all of the principles 
established by the Supreme Court where confusion has apparently 
arisen. 

Although Mr, Victor Hansen, Assistant Attorney General in charge 
of the Antitrust Division of the Department of Justice and Mr. 
Gwynne, Chairman of the Federal Trade Commission, believed that 
the Clayton Act as presently written provided adequate authority 
to protect competition and the enactment of S. 11 was entirely un- 
necessary, Senator Dirksen wished to clarify the situation. Accord 
ingly, he submitted his amendment to erase the doubts from the minds 
of everyone that the good-faith provision in the Robinson-Patman 
Act shall not be extended be yond the ruling of the Standard Oil case, 
and that the problems created by the Balian case and the others enu- 
merated herein would be fully within the purview of the Dirksen 
amendment. 


49 Hearings before the Subcommittee on Antitrust and Monopoly of the Committee on 
the Judiciary, U. S. Senate, March 12, 13, 14, 15, 19, and 26, 1957, pt. 1, p. 631 
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In summary, the amendment preserves our competitive economy. 
It permits the meeting of competitive prices while outlawing conspir- 
acy in restraint of trade or attempts at monopolization. It authorizes 
delivered pricing and freight absorption where independently pur- 
sued. The amendment preserves the essence of the basic statutes in 
this field. Moreover, it has the virtue of making the instant bill apply 
equally to all lines of enterprise, not merely food, drugs, or cosmetic 
products, and at all levels of commerce, whether it be re tail, whole- 
sale, distribution, or manufacturing. This amendment was drafted 
with great care so that it would be workable and practicable, as well 
as easy to administer. It would dispel the unlimited possibilities of 
confusion which must inevitably arise under the ree bill. 


IX. Question or CONSTITUTIONALTY 


The application of a statute to one segment of business and industry 
at the retail consumer level while excluding its application to all other 
industries and types of sales is an open inv vitation for those affected to 
invoke the question of constitutionality on the ground that it is legisla- 
tion for aclass. If this measure were enacted into law, it is a fair pre- 
sumption that the question of constitutionality would be quickly raised 
nor would this be surprising. 

In fact, this very question was raised when the Robinson bill, which 
later became the Robinson-Patman Act, was before the Senate in April 
1936 by Senator Marvel M. Logan of Kentucky, a member of the 
Senate Judiciary Committee who had formerly served as chief justice 
of the court of appeals, the highest court of Ke ntucky. 

In the course of the debate Senator Arthur Vandenberg of Michigan 
made a pointed inquiry with respect to limiting the bill to a certain 
area of merchandise. Senator Vandenberg inquired: 


Is it not a fact that this provision was written entirely with 
the field of retail merchandising in mind, and that it never was 
contemplated that it was intended to reach into industrial pro- 
duction ? 


The following colloquy ensued : 


Mr. Logan. Really that was my idea about it. However, 
it had to be general. We could not pick out one particular 
business. 

Mr. VANDENBERG. I understand. 

Mr. Logan. But I had no idea, until the Senator from 
Michigan mentioned it, that it had anything to do with the 
automobile industry. It might have something to do with 
the industry of mining. It might be that the purchasing 
poe r of some manufacturer might be so great that he could 
my coal in quantity limits that w vould enable him to drive out 
all competitors, and there ought to be some power some- 
where—I do not care whether it is in the Federal Trade Com- 
mission or where it is—to say to those doing that which would 
promote monopoly that “through quantity discounts you 
shall not be allowed to create such a mono oly.” I do not 
know just how it should be done, but this 1s the best effort 
I could make at it. 
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Mr. VanvenserG. The Senator has been very frank in say- 
ing that the proviso was drawn in contemplation primarily 
of retail merch: indising and its related problems. 

Mr. Logan. While I did not draw the measure, that has 
been my idea about it, and it is my idea now. 

Mr. VANDENBERG. Exactly. 

Mr. Locan. but IL apprehend that if we attempt to make ex- 
emptions of particular classes of business we may run into 
difficulties with the Supreme Court. * * * If we exempt 
one group, and make the law apply to another, r am afraid 
we may have some serious constitutional diffic ulty.® 


Senator Logan unhesitatingly concurred in Senator Vandenberg’s 
view of the matter that if the Robinson-Patman Act had been drawn 
to apply primarily to retail merchandising and its related problems, 
there may have been a serious question of constitutionality. The 
minority is confident that if this legislation is adopted, the constitu- 
tional question which was so clearly foreseen by both Senators Logan 
and Vandenberg will occupy the attention of the courts for many years 
to come. 

Strangely enough, the proponents of S. 11 anticipated these con- 
stitutional difficulties in objecting to a similar food, drug, or cosmetic 
amendment to S. 11 in 1956 and 1957. Mr. Watson Rogers, president 
of the National Food Brokers Association, warned that “you are go- 
ing to get into serious trouble if you try to write this bill where it 
affects one part of the economy and does not affect the other.” ** Simi- 
larly , Mr. R. H. Rowe, of the United States Wholesale Grocers As- 
soc ‘ation n, stated that “there would have to be a very plain and definite 
showing for the basis of this classification. It could not just be an 
arbitrary classification. It would have to be shown that there was a 
great difference before, I think, the courts would pass it constitu- 
tionally.” ° 

The committee was co! nfron| ted with the fact that the overwhelming 
majority of every segment of American industry with the exc eption 
of retailers of for x. drugs, or cosmetics were in comp ylete opposition 
to S. 11 in its original form. This presented a serious dilemma. 
There were three courses open to it: 

First, it could i Impose a straitjacket on the entire economy by en- 
acting S. 11 in its original form. Such a course would have created 


innumerable problems for many industries who had experienced no 
difficult es under ex! sting law. 
Second, it could do nothing. This action would have been regarded 


as indifference to the problems presented to the Congress by retailers 
of food, drugs, or cosmetics. 

Third, it could adopt legislation confined to those industries where 
there was vocal support for legislation and permit the courts to de- 
termine its constitutionality. 

The committee believed that the third course presented the most 
desirable solution toa very difficult problem. 


53 80 Congressional Record, April 30, 1936, p. 6429. 

5 He: ari hefore the Subcommittee on Antitrust and Monopoly of the Judiciary Com- 
mittee, U. S. Senate, on H. R. 1840, S. 11, and S. 780, 84th Cong., 2d sess., 1956, p. 651. 

8 Ibid. p. 652. 
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X. Tus 1s A Parapox 


If a paradox is defined as something that appears somewhat in- 
credible and is still true in fact, it can in 1 truth be said that the impact 
of this bill if enacted into law might properly be described as 
paradoxical. 

For example a price discrimination on canned foods, meats, fruits, 
vegetables, milk, and all other types of commodities which come 
within the definition of food would clearly fall within the provisions 
of this bill whereas discriminations affecting soap, brooms, cigarettes, 
detergents, toilet paper, and a host of other products would be ex- 
cluded. Yet all of them are sold across the same store counter. 

Drugs, cosmetics, shaving lotion, cold cream, skin creams, depila- 
tories, and similar items, all of which are identifiable as drugs or cos- 
metics, would certainly be affected by this bill, but that would not be 
true with respect to fountain pens, writing paper, hairbrushes, plastic 
novelties, nail files, ink, and countless other items which cannot be 
classified as drugs or cosmetics and yet flow across the counter of the 
same drugstore. 

This act would clearly apply to what one eats but not to what one 
wears. It would apply to what one might use on the human body but 
not on the body of one’s automobile. Tt would apply to many things 
which come from the drugstore but to nothing which comes from the 
hardware store. It would. apply to mineral oil for the intestinal tract 
but not to lubricating oil for the inside of a motorcar engine. 

One could multiply these examples indefinitely. Enough has been 
said, however, to make absolutely clear the difficulties which will be 
encountered in the application of the act should the pending bill be 
adopted. 

It must be said for the proponents of the original act that they 
resisted the amendment which limited the application of the bill to 
food, drugs, or cosmetics, but that amendment is in the bill and is, 
therefore, under consideration here. 

It is an amazing paradox that those who are ready to blame all ills 
of the American economy on so-called administered prices and price 

rigidity on the part of industry can at the same time advocate S. 11— 
which must inevit ably promote rigid prices by preventing individual 
competitive price adjustments. 

Prof. Morris Adelman, of the Massachusetts Institute of Tech- 
nology, one of the outstanding scholars and experts on the American 
economy, recently stressed this strange paradox. In an address before 
the American Marketing Association, he stated, with respect to S. 11, 
that “The real importance of the bill is not so much the obvious one 
of preventing lower prices, but rather in blocking the competitive 
process toward more efficient and lower cost distribution.” In his 
view, “the Robinson-Patman Act may lead to the same result as success- 
ful collusion, by preventing any seller from breaking away from the 
higher (discriminatory) net price to the integrated buyer. But an- 
other part of the act permits price reductions to meet the equally low 
price of a competitor, and this could break down the collusive ex- 
pectations. Today this is at least a theoretical possibility; but the 
Supreme Court is now ig | urged to change its interpretation, and a 
bill now before the Senate, S. 11, would accomplish the same purpose.” 
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S. 11’s repeal of the right to meet competition, or the legal confusion 
precluding its free exercise by businessmen, will inevitably raise prices 
to the consumer and farmer in the produ ts they purchase. 

Inasmuch as a business firm when considering a selective price re 
duction to meet competition will be faced with risking illegality under 
the Robinson-Patman Act if de prived of the nigoht to meet a competi 
tor’ Ss price in good faith, the nature al Tene ler iy will be to forego any 


price reduction in favor of | keepin o the ‘eas at the pree xisting high 
level. To be sure, a busin ess firm is left free by the Robinson-Patman 
Act to reduce its prices to all customers across the board without racing 


a charge of price discrimination. But not many enterprises can af 
ford to reduce their prices to all customers when called upon to make 
competitive price reduction to only a few. Rather, as stated by Judge 
Hi ansen, ‘hief of the — Division of the Department of Justice. 


a seller constri ained | »\ law to reduce prices to some only at 
the cost of reducing prices to all may well end by reducn 2g them to 


hone, 
At a time when the (‘onsumer Price Index is rising to record in 
flationary levels, S. 11 would prevent business firms from making 
selective price reductions for the benefit of the American consuming 
pu iblic. To the extent a manufacturing or processing firm is barred 
] a 

| 


from lower ing its prices to some of its distributors, those ¢ 


ty) tery 
istributor 


must pay more for isa goods which they in turn resell. The higher 
prices t hus paid by the distributor are naturally passed on to retaile rs 
and finally the consumer. Thus, the consuming public is deprived of 


the price reductions which might have been made—but for the legal 
lisabilities imposed by S. 11 on a business firm to lower its price in 


eood faith to meet competitors’ e qually low prices, 
The resultant freeze ren itive eee reductions is equally det 
mental to the best interests of the farmer. Caught in a cost price 


squeeze by receiving low prices edie casee while having to pay high 
prices for what he must buy, the farmer’s lot is aggravated by the ef 
fect of S. 11 to keep manufacturers from reducing their prices com 
petitively to his ultimate benefit. 

Prof. Kenneth L. Carlston of the law faculty of the University 
‘f Illinois has similarly denounced S. 11: 


- 


The denial to buyers, area: e nforced uniform prices, of 


any effective possib ility of suc in bargaini or for price 
reductions, can only tend to pr ice j ellie. with a const quent 
adverse effect upon competition oe * treater output W ith 


its attendant benefits, such as fuller employment, is thereby 
restrained. 
Therefore, Professor Carlston concluded: 

There is no valid antitrust or competiti ive purpose com 
pelling the enactment of S. 11. The group interest of its 
supporters is not suflicient to prevail over the interests of all 
other sectors of the economy. 


6 Heari } re the S mmittee on Antitr =f 1 Nor ( tt ou 
Ju U. S. Senate farch 27, 28, 29, Ay 2 } d i 23 2 
11 rbilt I RK 129, 141, 144 
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XI. How rue Lawyers Fret 


lew issues have ever been accorded as much consideration by dis- 
tinguished lawyers and the bar associations of numerous States as the 
instant bill. At the outset it should be pointed out that the briefs 
presented to the committee were directed to the bill as originally 
introduced before the food, drug, or cosmetic limitations were added. 
It is fair to assume that the opposition of the bar associations and 
their criticisms of this measure as now presented to the Senate would 
be even more emphi tic and more inclusive. The brief filed by the 
[Illinois State Bar Association is representative of other briefs incor- 
porated in the record. We believe it would be useful at this point to 
set out the statement of the Illinois Bar Association in its entirety. 


The Illinois State Bar Association has adopted a resolution 
opposing S. 11 and H. R. 11. Enclosed herewith is a copy 
of the report of the section on antitrust law of the asso- 
clation supporting this position, principally because it is 
felt that If. R. 11 would wholly eliminate the meeting com- 
petition defense from the Robinson-Patman Act and that S. 
11 would eliminate the defense for all except those who hap- 
pen to have a policy of absorbing freight costs. It is the 
position of the association that the right to meet competition 
is essential to a Compe titive econo my and that both bills run 
ce ntrary to the basic of td s of the antitrust laws. Further- 
more, it is believed that the bills are not necessary to effective 
enforcement of the Robinson-Patman Act 


The representatives ot the American bar, on the basis of their 
eCXpPel leona! 11 dome ht in the antitrust and trade regulation field, have 
iformly condemned S. 11 as incompatible with our antitrust policy 
and the free enterprise system. 
The American Bar Association opposed 8. 11 because : 


‘The proposed amendment represents a clear departure from 
tne long established doctrine that prices should be determined 
by fair and open competition, and substitutes therefor a 

holly alien doctrine that a seller’s prices, and those of all his 
competitors, must be uniform. 

The addition of the proposed amendment to section 2 (b) 
will further cloud the construction of the act and nad im- 
measurably to the difficulties of its enforcement.® 


The New York State Bar Association, by action of the executive 
committee of its section on antitrust law, condemned S. 11 because, 
in its view, “the net effect of the bill is in fact to lessen competition and 
to pro! note monopoly.” 7 

The committee on trade regulation of the Association of the Bar of 


he City of New York testified that 


the proposed legislation cannot, in our judgment, 
fail to have an unfortunate effect on all business, large and 


HH } ‘ re the Subcommittee on Antitrust and Monopoly of the Senate Com- 
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small, and if enacted will mark a substantial retreat from 


the faith in competition which has been the keynote of our 
antitrust legislation.® 


The Chicago Bar Association opposed S. 11 because: 
* & 


* the preservation of the meeting-competition defense 
is of great importance to the maintenance of an effective anti- 
trust policy based on free competition. If this proposed 
legislation were enacted it would destroy or seriously impair 
the defense. It is, therefore, the conclusion of the asso- 
ciation that the bill should not be passed.* 


The law-enforcement agencies of the Government, under both 
Democratic and Republican administrations, have consistently op- 
posed S. 11 and its predecessor bills. In their view, the basic objective 
of these bills is in conflict with the policies of the antitrust laws on 
which our free-enterprise economy and high standards of living are 
based. 

The aim of the antitrust laws, as expressed in the Sherman Act and 
the Clayton Act, is to foster free and flexible pricing for waging 
competition among sellers. Such flexible competitive pricing, in 
turn, will ultimately benefit all consumers. The process of competi- 
tion results in better goods at lower prices, so that the consuming 
public can enjoy the fruits of the productivity of American business 
at the lowest possible cost. 

By inhibiting the freedom of sellers to quote prices responsive to 
competitive conditions, S. 11 inevitably collides with these antitrust 
objectives and the public interest—as forcefully declared by the rep- 
resentatives of the Government’s antitrust enforcement agencies tes- 
tifying before the subcommittee in opposition to S. 11. 

Because the Department of Justice was of the opinion that S. 11 
would render the meeting competition proviso of the Robinson-Pat- 
man Act a virtual nullity, William P. Rogers, then Deputy Attorney 
General, on March 12, 1957 advised the Judiciary Committee that the 
Department— 


adheres to its position that the 2 (b) defense * * * should re- 
main a part of our antitrust laws and is therefore opposed to 
the enactment of S. 11.% 


The testimony by Government officials against S. 11 before the 
subcommittee in 1957 is consistent with a long history of opposition 
on a nonpartisan basis, by the Department of Justice to the prin- 
ciples of this measure. Except for the Federal Trade Commission, 
which has switched its position several times, antitrust enforcement 
officials have uniformly advocated the principle of good-faith meeting 
of a competitor’s price, which S. 11 seeks to abolish, and have affirma- 
tively registered their opposition to previous measures of like tenor. 

Before the Temporary National Economic Committee in 1941, 
representatives of the Federal Trade Commission, including the late 
Walter Wooden, well known as an exponent of vigorous Robinson- 


@ [bid., pt. 2, p. 791. 

63 Ibid., p. 1340. : : 

* Hearings before the Subcommittee on Antitrust and Monopoly of the Senate Committee 
on the Judiciary, March 27, 28, 29, April 2, 3, 4, and 5, 1957, pt. 2, p. 826. 
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Patman enforcement, went on record in favor of a seller’s absolute 
right to meet competition in good faith: 


The amended act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equally low 
price of a competitor, but he has the burden of proof on that 
question. This right is guaranteed by statute and could not 
be curtailed by any mandate or order of the Commission 
* * * The right of self-defense against competitive price 
attacks is as vital in a competitive economy as the right of 
self-defense against personal attack.* 


In 1949, the Department of Justice, headed by Attorney General 
Tom C. Clark under a Democratic administration, firmly opposed an 
earlier version of S. 11 to nullify the right to meet competition. At 
that time, Senator Kefauver had proposed a “crippling amendment” 
to a bill, introduced by Senator O’Mahoney, reaflirming the right to 
meet competition in good faith. Senator Kefauver’s 1949 amend- 
ment would have vitiated the right to meet competition on the same 
theory as the present version of S$. 11. On January 25, 1949, Herbert 


av, 
d 


A. Bergson, Assistant Attorney General in charge of the Antitrust 
Division, testified against Senator Kefauver’s amendment, and stated 
as follows: 


While we recognize the competitive problem which arises 
when one purchaser obtains advantages denied to other pur- 
chasers, we do not believe the solution to this problem lies 
in denying to sellers the opportunity to make sales in good- 
faith competition with other sellers.*® 


The Federal Trade Commission later in 1949 also opposed Senator 
Kefauver’s amendment to curtail a seller’s right to meet competition 
in good faith. On June 9, 1949, the Federal Trade Commission wrote 
the House Judiciary Committee: 


Without the Kefauver amendments, the bill would make 
good faith in such a discrimination a complete defense to a 
charge under section 2 (a) of the Clayton Act. The intent of 
the amendments is to provide that good faith in meeting the 
equally low price of a competitor is not a complete defense if 
the discrimination substantially lessens competition. 

* * * if good faith in meeting competition is not to be a 
complete defense, a seller who competes vigorously by reduc- 
ing his prices where he encounters lower prices is exposed to 
the risk that he may thereby be violating the law, and he can 
avoid such risk only by caution and hesitancy in making price 
reductions. To refuse to make the good-faith meeting of 
competition a complete defense necessarily involves the 
risk of impairing the vigor of competition among sellers. 
The Council of Economic Advisers apparently had this risk 
in mind in its report to the President in December 1948, 
in which it referred to the tendency of the law of price dis- 
crimination to lead to “soft” competition. 


*® Temporary National Economic Committee Monograph 42, p. 139. s 
* Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on 
8. 1008, 81st Cong., 1st sess., p. 12. 
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On June 7 representatives of the Commission informed you 
that all of the Commissioners believe that on balance it 
would be preferable to make the good-faith meeting of com 
petition a complete defense * * * 


As observed by the Federal Trade Commission’s letter, President 
Truman’s Council of Economic Advisers vigorously supported the 
bill to reaffirm the right to meet competition in good faith, without 
Senator Kefauver’s amendment, and one of its members testified in 
hearings before the House Judici: ary Committee in that vein. 

The position ot the Department of J istice in favor of cood faith 
meeting of competition as a complete defense to price discrimination 
charges was reiterated on July 10, 1951, under Attorney General 
J. Howard McGrath. 

Attorney General Brownell on November , 1953, once ag rain regis 
tered the Justice Department’s opposition to a s pe nding b ill sponsored 
by Senator Kefauver to cripple t he es Oo meet comp tition, Adop t- 
ing the tenor of the position of the Department of Justice under 
Attorneys General Clark and McGrath ’ the Department of Justice 
opposed this 1953 version of a similar bill to S. 11 on the following 
grounds: 

While the Department recognizes the compet itive proble ms 
which arise when one purchaser obtains advantage denied to 
other purchasers, the Department does not believe the solu 
tion ot the problem lies in denying Sé llers the opportul ity to 
make sales in good-faith competition with other sellers and 
therefore does not favor the enactment of this bill. 

On June 27, 1956, the chairman of the Committee on the Judiciary 
was advised by the Department of din that it opposed S. 11, 84th 
Congress, because- 


a seller’ S right to meet a competito1 r’s law ful P ices b iV OT% Wnt- 


ing price differentials to some customers without reducing 
his prices to all seems consonant with our r national antitrust 
police: yY an ds hou ud 1 le Lin an essential q ialificat mn to any 
anti-price-discrimin: ion lay 

XIT. Compartson Wirn Purpose or Swati Bustvess Act or 1955 


Only recel ntly the Senate approved H. R. 7963 amending the Small 
Busine ss Act of 1953. This bill included a statement of national] policy 
in the first section of the act. It readas follows: 


The essence of the American economic system of private 
enterprise is free competition. Only t] rough full and free 
competition can free markets, free entry into business, and 
opportun! ities for the expression and growth of personal 
initiative and individual judgment be assured. The preserva 
tion and expansion of such competition is basic hot only CX 
the economic well-being but to the security of this Nation 


That declaration of policy is quite in line with the basic purposes 
of our antimonopoly Statutes tatintn o with the Sherman Act in 
1S9O0. It 1S mn line with the decision ot e Supreme Court 11) the 


] 
th 


* Hearings before the Subcommittee on Antitrust and Monopoly of the Committee on the 
Judiciary, 1956, p. 689. 
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Standard Oil case, in which the Court held that lowering a price in 
good faith to hold on to a customer in order to meet competition was 
an absolute defense against a charge of discrimination. 

What Congress must resolve now is whether the basic concept of 
compet ition shal] be continued, The question is whether meeting 
competition shall be an absolute defense or only a conditional and 
inetlectual defense. ‘The Congress must further determine whether 

pursuit of a social concept, the very essence of our free competitive 
system shall be qualified. In other words, what Congress must resolve 
now in the pending bill is whether meeting a competitive price to hold 
on to a customer is unt: iwful if a regulatory agency should find that 
such an act m iol t tend to lessen competition. No ‘seller of goods or 
services can ever be sure that by the act of reducing his price to hold 
on to a customer against the lure of a competitor, he j is not violating 


ie law. No matter how good his faith in so doing and no matter how 
onorable his mntentions in drop yp lg a price to keep a customer can 


he be sure that his action is lawful, if a complaint is made, until an 
ivency of the Government has investigated the matter and uttered an 
opinion the eon. 

Judge Stanley N. Barnes, Chief of the Antitrust Division of the De- 
partment of Justice, testified to like effect in opposing the House com- 
panion measure of S. 11 in hearings before the House Judiciary Com- 
nittee on April 19, 1956. He reaflirmed that testimony in opposition 
to S. LI by placing it into the record of the Senate Judiciary Commit- 
tee hearines on S. 11, 84th Congress, on June 27, 1956.8 

Thus. the firm Opposi tion to S. 11 stated by Judge V ictor R. Hanse n 
on behalf of the Department of Justice before the Senate Judici "ary 
(‘Committee on March 28, 1957, was in e very respect consistent with the 
undeviating and vigorous opposition to the earlier bills on the part of 
t hae Department of Justice under both Democratic and Republican 


administratio ‘r the past deeade. That reeord establishes beyond 
doubt that S. 113 ditacil at odds with our national antitrust policy 
md the public | itferest, 

Thus, in the view of those most qualified tO express an expert legal 
opinion on its application, S. 11 is contrary to national antitrust policy 
1d the public interest 

Our business economy 1s complex. Every day millions of trans- 
itions oecur and human indivi dual judgments must enter into every 
one. The public is the beneficiary from intense competition which re- 
ults in a constant improve aor in the quality of goods and services. 
This bill is directed at the bargaining position of purchasers whose 
business is sought after by sellers who are in competition. It singles 
it a seller who is presen it Ty serving that buyer and says to him, “Don’t 
drop your price to hold on to his business. If the Federal Trade Com- 

ission should find that your sohion has substantially lessened com- 


vetition, you may find yourse If in the role of a lawbreaker.’ 

The odd part t of it on is that if a competitor does drop the price and 
lures the customer away from his original supplier, the customer thus 
vets the lower price anyway and thereby finds his competitive position 
improved with respect to the consumers whom he serves. Thus, in 


8 Hearings before the Subcommittee on Antitrust and Monopoly of the Senate Committee 
mn the Judiciary, 1956, p. 688 
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any event, the alleged damage would have been done and no law 
violated. This would indeed be a strange state of affairs and a rank 
injustice to the supplier who lost one of his good customers. 


XIII. A Furruer Worp Anout Commitrer ACTION 


If the contentions in these views are correct and sound, there may 
be a persistent question as to how and why this measure was reported 
to the Senate by a vote of 12 to2. There is a simple and undepstand- 
able answer. S. 11 has been before the Senate Judiciary Committee 
in both the 84th and 85th Congresses. In the 84th Congress it came 
out of the committee in the closing days of the Congress as an amend- 
ment to another antitrust bill dealing with notice to the Department 
of Justice in certain cases of a proposed merger of companies dealing 
in commerce before such a merger could be lawfully consummated. 
The joint measure could be considered on the Senate floor only b 
unanimous consent and since objection was interposed, the bill failed. 

3y this time, business and industrial organizations throughout the 
country were alerted to the fact that such a measure had been ad- 
vanced to the Senate floor and had also passed the House. When the 
present session began, they demanded a hearing. Witnesses repre- 
senting every conceivable kind of business requested an opportunity 
to appear before the committee. They represented not only business 
enterprises but trade organizations, farm organizations, bar associa- 
tions, and others. Members of the subcommittee had great difficulty 
in attending to other committee duties. Hearings seemed endless and 
at long last the subcommittee reported the bill to the full committee 
without recommendation. This in itself indicated strong doubts about 
this measure. In the form in which it was reported to the full com- 
mittee, the bill was not limited to food, drug, or cosmetic products for 
resale to consumers. 

The full committee made it the order of business so that no other 
business could be transacted except by unanimous consent. Then be- 
gan the debate of this measure on its merits. With each session of the 
committee increasing doubt developed as to the advisability of re- 
porting a bill of this nature, but it was the order of business, and it 
had to be disposed of. 

With the exception of certain segments of the food, drug or cos- 
metic industries, there was little support for S. 11 in any form, and 
representatives from many industries showed that its passage would 
result in endless litigation and would seriously curtail the vigor of 
competition. 

As has already been shown, S. 11 is a further development of the 
Robinson-Patman Act which was originally adopted to deal with 
problems in the retail field. It was obvious that the proponents of S. 
11 had not realized the great difficulties which its passage would entail 
for other industries. 

Thus it was that the proposal to limit it to food, drugs, or cosmetics 
was offered as acompromise. The substitute measure to limit the bill 
to certain products developed even further doubt in view of the defini- 
tion of food, drugs, or cosmetics which was taken from the Federal 
Trade Commission Act. In addition, certain Supreme Court deci- 
sions further beclouded the issue. 
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As an example, the basic definition of food includes food and 
drink for human and animal consumption. This would involve 
farm feeds, components which go into such feeds, costs of containers, 
ete. No one could be sure what was involved. 

The Supreme Court decision in the Corn Products case (Corn 
Products Co. v. Federal Trade Commission, 324 U.S. 726, 743 (1945) ) 
made it quite clear that discrimination in advertising in relation to 
sales of food would also be involved. 

Accordingly, the committee sharply limited the application of the 
bill to food, drugs, or cosmetics for resale for human consumption 
or use without further manufacturing or processing. No member, 
whether for or against the bill, was very happy about the result. Yet, 
Congress was moving toward adjournment and S. 11 was still the 
order of business. Many measures reported by other subcommittees 
were piling up on the committee agenda. 

Thus it can fairly be said that to clear its calendar so that it might 
proceed to other measures long pending the entire committee was 
willing to send the bill to the Senate floor with each member reserving 
to himself the right to support, oppose, amend, or otherwise act with 
respect to this bill. 





NIV. DiremMa or THE Masorrry Report 


The majority re por' is predicated on two points. The first is that 
there is a need for amend: atory legislation to - vent abuses of the 
good faith defense ahial h defeat the purpose of the Robinson-Patman 
Act. The second is that S. 11 in any form retains the good faith de- 
fense for discriminations which injure competition but denies this 
defense in the case of those other discriminations which may lessen 
competition or tend to create a monopoly. 

We have previously analyzed in this report in greater detail both 
of these points. As to the first, it can best be met by the Dirksen 
amendment. As to the second, the distinction between injury to com- 
petition and a lessening of competition becomes a vague and mean- 
ingless itaeence, Both the courts and the Federal Trade Commission 
have increasingly used these terms interchangeably. 

Asane np, in the Morton Salt case and also the Corn Products 
case, which have been so freely quoted from time to time, the court 
referred to these two effects upon competition in the same breath 
and made no distinction between them. Actually we know of no 
recorded case where injury to competition has been clearly distin- 
guished or defined. In only one case, A/ewander v. the Texas Co. 
(149 F. Supp. 37 (1957) ), has a court ever mentioned injury to com- 
petition as a separate and distinct test of the anticompetitive effects 
of discrimination, and 1 in this e: ase the court only referred to it and did 
not define it, discuss it or apply it. So this single case referring to in- 
jury to competition was left hanging in midair. 

In the Purea case (51 F. T. C. 100, 116 (1954) ), the Federal Trade 
Commission adopted the decision of the hearing examiner who stated 
on page 15 of the Commission’s published report in regard to these dif- 
ferent effects upon competition that the difference between these two 
concepts, if there be one, is slight. In this same report on the Purex 
case, the Commission discussed the legislative background of the Rob- 
inson-Patman addition of the injury to competition test for discrimi- 
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nations and stated that “in the opinion of the examiner the new lan- 
guage was added out of an abundance of caution” and did not in it- 
self add a third test but only strengthened the lessening of competition 
test. 

All this is but added testimony as to how confused this whole mat 
ter has become and would warrant the Senate in rejecting S. 11 so that 
it might have further consideration by the committee. 


XV. CONCLUSION 


To summarize the observations in these views, the testimony clearly 
establishes that S. 11 is opposed by the Antitrust Division of the De- 
partment of Justice, by the C hairman of the Federal Trade Commis 
sion, by the Department of Commerce, and by ~ antitrust sections 
of highly reputable bar associations. They have given special atten- 
tion to its probable effects. It is also opposed by f irm organizations, 
and by business organizations representing both large and small busi 
ness as well as many other groups. 

The testimony also establishes that it would jeopardize industry’s 
ability to cope with foreign imports. It would becloud the quota 
tions of delivered prices. It would tie the hands of smaller firms in 
competing with larger rivals for trade. Passage of S. 11 would bring 
uncertainty, bewilderment and confusion, and would contravene the 
basic American concept of meeting competition in good faith. In 
its present form it would permit competition in good faith to meet the 
lower price of a competitor at the retail and wholesale level for a large 
segme ~ of business enterprises but would restrict it to another seg 
ment of industry and business. This raises a serious question of 
constitutionality. 

The major surgery which the Judiciary Committee felt it neces- 
sary to perform on S. 11, in response to the overwhelming ¥! position 
to the | i] by all sectors of American business, a that the Com 
mittee realized this bill limited businessmen in their basic economic 
right to lower their prices selectively to meet competi ition in good faith. 

If in considering this measure the Senate wishes to serve the whole 
fabric of American business and preserve the essence of the Supreme 
Court decision with reference to good-faith competition to hold a cus 
tomer, then the course for the Senate to pursue would be to adopt the 
amendment submitted by Senator Dirksen in committee. This amend 
ment as set out in chapter VITI would accomplish these purposes in 
line with our traditional basic competitive concepts 

Everett McKriniey Dirksen. 
Wim FE. JENNER. 

JoHN Marsnatit Burier. 
Roman L. Hruska. 


XVI. ArrpENDIXx 


The extent of the opposition to S. 11 is shown by a partial listing 
of Members of the Congress, Government agencies and their repre 
sentatives, bar associations, trade organizations, and individual — 
nesses who : appeared or submitted statements in opposition to S. 11 : 
originally introduced. 
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MEMBERS OF CONGRESS 


Senator Homer Capehart (offered substitute bill, S. 1211). 
Congressman W. J. Bryan Dorn, of South Carolina. 
Congressman Robert Harrison, of Nebraska. 


GOVERNMENT AGENCIES AND THEIR REPRESENTATIVES 


Department of Commerce, Frederick C. Nash, General Counsel. 

Department of Justice, Victor R. Hansen, Assistant Attorney General 
in Charge of the Antitrust Division. 

Federal Trade Commission, John W. Gwynne, Chairman. 


BAR ASSOCIATIONS 


\merican Bar Association. 
I}linois State Bar Association. 
\ssociation of the Bar of the City of New York. 


TRADE ORGANIZATIONS 


\labama State Chamber of Commerce. 

American Bakers Association. 

\merican Farm Bureau Federation. 

The American Mining Congress. 

American Paper and Pulp Association. 

Arkansas Independent Oil Marketers Association. 
Associated Equipment Distributors. 

\ssociation of American Railroads. 

Associated Farmers of California, Inc. 

Colorado Petroleum Marketers Association. 
Commerce and Industry Association of New York. 
Conference of State Manufacturers Associations. 
Drue-Chemical and Allied Trades Section of New York. 
The Empire State Petroleum Association, Inc. 
Fibre Box Association. 

l‘ormed Steel Tube Institute. 

Florida Petroleum Marketers Association. 
Hoerner Boxes Association. 

Illinois Petroleum Marketers Association. 
Independent Oil Men’s Association of New England. 
Indiana Independent Petroleum Association, Inc. 
low al Independent ( i] Jobbers Associat ion. 
Kentucky Petroleum Marketers Association. 
Manufacturing Chemists Association. 

Michigan Petroleum Association. 

Miller’s National Federation. 

Mississippi Oil Jobbers Council. 

Missouri Petroleum Association. 
National-American Wholesale Lumber Association. 
National Association of Manufacturers. 

National Beet Growers Federation. 

National Cotton Council of America. 
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| 


lant Food Institute. 
il bbers Association. 


National 


e) 
Ok: noma Uji Jobl l Assoc | Ol 
Pennsylvania P. Asse tion. 
Radio-E ( I M ifacturers Associat! 
Rubber 4 11 \ itlo 
South Carolina Oil Jobbers Associa yn. 
Southern Coal Pr \ssociatiol 
Sprinkler Irrig ul 
lenne é () \ LL 1¢ 
Vi Oo RP ' l { )) 
Viseconsin Petre A 
BUSINESSES 
Allied ¢ Cc i i Dve ( ly} 
American Hard R O 
Arms nes . 
Jarkow Petro 1 ( Tine 
serks] re Papers | 
slue Diamond Corn 
sestwal . @] rr LIE ( 1) 
pray Oil Co 


‘harleste Oil C ipany of South Carolina. 
ayton Mark & Co. 
Cohen, Roberts & Kohler. 
Connecticut Adamant Plastic Co. 
(‘consumers () | ¢ oO. 

Continental Can Co.. Ine. 


Ll rT ¢ via I Cul ( 
“ibreboard P Products Corp 
Samuel H. Fre 1& Co 
Ggardner Be 1& Carton Co 
Gever L { il Co 
Glen Falls Pe land Ce} t ( 


rrand Rapids Plaster Co. 
Great American Oil Co. 
B. F. Goodrich Co. 


_ 
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The Harshaw Chemical Co. 

Henrite Products Corp. 

Hill Transformer Co., Inc. 
Independent Oil Co. 

Inland Steel Co. 

International Minerals & Chemical Corp. 
Kaiser Gypsum Co. 

Kingsport Oil Co, 

Lone Star Bag Bagging Co. 

McGraw Electric Co. 

McJunkin Corporation of Charleston. 
Metal Lath Manufacturers Association. 
Metals & Controls Corp. 

Monsanto Chemical Co. 

National Gypsum Co. 

Northwest Petroleum Association. 
Nottingham Steel and Aluminum Co. 
Parker Appliance Co. 

Pittsburgh Plate Glass Co. 

Rancho, Ine. 

C. Reiss Coal Co. 

The Ruberoid Co. 

Seamless Rubber Co. 

Shell Oil Co. 

Socony Mobile Oil Co. 

Standard Oil Company of California. 
Standard Oil Company of Indiana. 
Tallman Oil Co. 

The Texas Co. 

Thermoid Co. 

Twin City Hardwood Lumber 
United Gypsum Co. 

United States Gypsum Co. 

United States Rubber Co. 

The Universal ( ‘lay Products Co. 
Volunteer Portland Cement Co. 


Zimmer Paper Products 
- 


~J 
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Mr. Humpnurey, from the Committee on Government Operations, 
submitted the following 


REPORT 


(To accompany 8. 4059] 


The Committee on Government Operations, to whom was referred 
4059, a bill to amend Reorganization Plan No. 1 of 1958, having 


considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 


S. 4059 would change the name of the new agency created by Re- 
organization Plan No. 1 of 1958 in the Executive Office of the President 
to discharge the Federal Government’s civil defense and mobilization 
activities. 

Plan No. 1 of 1958, which became effective July 1, 1958, consolidated 
the Federal Civil Defense Administration and the Office of Defense 
Mobilization in a new agency, the Office of Defense and Civilian 
Mobilization, in the Executive Office. 

The United States Civil Defense Council, the National Association 
of State and Territorial Civil Defense Directors, and various members 
of the Subcommittee on Reorganization, at a hearing on plan No. 
of 1958 on June 9, 1958, expressed objection to this title because of 
the danger of confusing the words ‘Office of Defense’? with the Na- 
tional Military Establishment and because of the absence of the 
words “Civil Defense” which might destroy the identity of the present 
civil defense program. 

The Committee on Government Operations, in its report recom- 
mending favorable action on plan No. 1 of 1958 (S. Rept. No. 1717, 
85th Cong., 2d sess.), commented on the new agency’s title as follows: 


It was apparent during the hearings on plan No. 1 that 
much dissatisfaction existed over the name chosen for the 
new nonmilitary defense agency—because of the danger of 
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confusing “Office of Defense’ with the National Military 
Establishment and because of the absence of the words “Civil 
Defense.’’ The committee is aware that since a reorganiza- 
tion plan cannot be amended, the name cannot be changed 
without rejecting plan No. 1 of 1958 in its entirety, which 
the committee is reluctant to do. The committee recom- 
mends, however, that a more compatible title be given the 
new organization by the executive branch through subse- 
quent legislative action. 


S. 4059 would change the title of the newly created civil defense- 
mobilization agency from “Office of Defense and Civilian Mobiliza- 
tion” to “Office of Civil and Defense Mobilization.” The new title, 
in the view of the committee, will tend to eliminate the danger of 
confusing the agency with the Department of Defense and preserve 
the national identity of the Federal civil-defense program. 

Former Gov. Leo A. Hoegh, Director of the newly created agency, 
Walter P. Halstead, president of the United States Civil Defense 
Council, and Maj. Gen. Ralph J. Olson, president of the National 
Association of Civil Defense Directors, all approve of the change in 
title. Letters to Senator Hubert H. Humphrey, chairman of the 
Subcommittee on Reorganization, from Governor Hoegh, Mr. 
Halstead, and General Olson follow: 


EXECUTIVE OFFICE OF THE PRESIDENT, 
Orrice oF DEFENSE AND CIVILIAN MOBILIZATION, 
Washington, D. C., July 11, 1958. 
Hon. Husperr H. Humpurey, 
Chairman of the Reorgan ization Subeommatter 
of the Government O pe rations Committee. 
United States Se nate, Washington, ta Gs 

Dear Mr. Cuarrman: This is in reply to your request for a report 
on 8. 4059, 85th Congress, a bill to amend Reorganization Plan No. 1 
of 1958, in order to change the name of the office established under 
such plan. The bill would amend the plan to change the name of the 
Office of Defense and Civilian Mobilization to the Office of Civil and 
Defense Mobilization. 

The change of the name of the Office of Defense and Civilian 
Mobilization to the Office of Civil and Defense Mobilization would 
eliminate possible confusion of the new Office with the National 
Military Establishment and would assist in maintaining the established 
identity of the Nation’s civil defense program. 

The Office of Defense and Civilian Mobilization recommends enact- 
ment of S. 4059. 

Advice has been received that the Bureau of the Budget has no 
objection to the submission of this report. 

Sincerely, 


Leo A. Horcu 
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Unirep States Cirvi, Derense Councit, 


OrFIceE OF PRESIDENT, 
July 11, 1958. 


Hon. Huperr H. Humpurey, 
Senator of the United States, 
Senate Office Building, Washington, dD. C. 

Dear Senator: | would like to thank you on behalf of the member- 
ship of the United States Civil Defense Council for the attention you 
have given to the problem involved in the name of the new agency 
established under Reorganization Plan No. 1. 

| Although those of us engaged in civil defense throughout the 

country would have preferred to retain the words “Civil Defense’’ in 

the title, we realize that the title proposed by you before the Senate 

(the Office of Civil and Defense Mobilization) is a very happy com- 

promise for everyone concerned. The adoption of this title will be 

met. with considerable satisfaction by the members of my organization. 
Sincerely yours, 


Watrer P. Hatsreap, 
President, United States Civil Defe nse Council. 


THE NATIONAL ASSOCIATION OF 
Civin Derense Directors, 
OFFICE OF THE PRESIDENT, 
Madison, Wis., Fuly 11, 1958. 


Hon. Huspert HumpuHrey, 


United States Senate. 
| Washington, D.C 
| My Dear Senator Humpurey: This association wishes to record 
with your Committee on Government Operations its full and unquali- 
fied support of S. 4059, which will establish the title of the recently 
merged FCDA-ODM agencies as the Office of Civil and Defense 
Mobilization. 
[ feel that the change in title proposed by S. 4059 will serve to 
identify to the public the importance the Federal Government is 


placing upon the national civil defense program, and will preserve 
the established identity of civil defense. 

| With kind personal regards, | am 

Respectfully, 

! Rauteu J. Ouson, 

Major General, 

| President. 


In view of the fact that organization of the new agency is now in 
process, the committee recommends prompt consideration of S. 4059 
by the Senate so that its establishment will not be delayed because of 
the change in its title. 

O 
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Juny 29, 1958.—Ordered to be printed 


Mr. O’Manoney, from the Committee on the Judiciary, Submitted . 
following 


REPORT 
To accompany H. J. Res. 424 


The Committee on the Judiciary, to which was referred the joint 
resolution (H. J. Res. 424) to improve the administration of justice by 
authorizing the Judicial Conference of the United States to establish 
institutes and joint councils on sentencing, to provide additional 
methods of sentencing, and for other purposes, having considered the 
sume, re — favorably thereon, with amendments, and recommends 
that the bill, as amended, do pass. 


\MENDMENTS 


] 


On page 3, following “Src. 2”, add the following new section: 


Sec. 3. That chapter 311 of title 18, United States Code, 
is amended by adding the following new section: 
“§ 4208. Fixing eligibility for parole at time of sentencing. 

“(a) Upon entering a judgment of conviction, the court 
having jurisdiction to impose sentence, when in its opinion 
the ends of justice and best interests of the public require 
that the defendant be sentenced fo imprisonment for a term 
exceeding one year, may (1) designate in the sentence of im- 
prisonment imposed a minimum term at the expiration of 
which the prisoner shall become eligible for parole, which 
term may be less than, but shall not be more than one-third 
of the maximum sentence imposed by the court, or (2) the 
court may fix the maximum sentence of imprisonment to be 
served in which event the court may specify that the prisoner 
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may become eligible for parole at such time as the board of 
parole may determine. 

“(b) If the court desires more detailed information as a 
basis for determining the sentence to be imposed, the court 
may commit the defendant to the custody of the Attorney 
General, which commitment shall be deemed to be for the 
maximum sentence of imprisonment prescribed by law, for a 
study as described in subsection (c) hereof. The results of 
such study, together with any recommnendations which the 
Director of the Bureau of Prisons believes would be helpful in 
determining the disposition of the case, shall be furnished to 
the court within three months unless the court grants time, 
not to exceed an additional three months, for further study. 
After receiving such reports and PSOORANKS ‘ndations, the court 
may in its discretion: (1) Place the prisoner on probation as 
authorized by section 3651 of this title, or (2) affirm the 
sentence of imprisonment originally imposed, or reduce the 
sentence of imprisonment, and commit the offender under 
any applicable provision of law. The term of the sentence 
shall run from date of original commitment under this 
section. 

YU pol :commitment ofa prisoner sentence 1 to imp! isou 
ment under the provisions of subsection a), the Director 
under such regulations as the Attorney General may pre 
scribe, shall cause a complete S tudy to be made of the prisoner 
and shall furnish to the board of parole a summary report 
together with any recommendations which in his opinion 
would be he Ipful in 1de ‘termining the suite abilit) ol + prisoner 
for parole. This report may include but shall not be limited 
to data regarding the prisoner’s previous tance ‘Vv Ol 
criminal experience, pertinent circumstances of his social 
background, his capabilities, his mental and physical health, 
and such factors as may be considered pertinent. The board 
of parole may make such other investigation as 1t may deem 
necessary. 

‘It shall be the duty of the various probation officers and 
government bureaus and agencies to furnish the board of 


pi arole i In forma tio concer! Ing the prisoner, ent. whenevel 
not incompatil le with the public interest, their views and 
recomme ndations with respect to the narole a spositior oft 


his case. 
d) The board of parole having jurisdictien of the parole 


may promulgate rules and regulations for the supervision, 
discharge from supervision, or recommitment of paroled 
prisoners ae " 

On page 3. line 22, strike the fig ire **3”* and Insert in lieu the 


figure ‘‘4”’ 


On page 4, line 


the figure ‘5’ 


4. 
the f 


On page 4 line 16, strike the figure ‘5’’ and insert in lieu thereof 
igure ‘6’ 
On page 45, line 1, strike the figure “6’’ and insert in lieu thereof 


)», Strike thre figu ea” and insert in lieu the 


reof 


reof 


DEPOSITED BY THE FEDERAL SENTENCING 3 
UNITED STATES OF AMERICA 
PURPOSE OF AMENDMENTS 


The purpose of amendment No. 1 is to restore to the resolution the 
language which appeared as section 3 in the resolution as it was intro- 
duced and as it was favorably reported by the House committee and 
which appears as section 3 in the companion Senate joint resolution 
which is pending before the committee, Senate Joint Resolution 187. 

Amendments Nos. 2 through 5 merely renumber the sections of the 
amended resolution. 

PURPOSE 


The purpose of the proposed legislation, as amended, is to improve 
the administration of justice by authorizing the Judicial Conference 
of the United States to establish institutes and joint councils on sen- 
tencing and to provide additional methods of sentencing. The legis- 
lation does not apply to any offense for which there is provided 
mandatory penalty. 

STATEMENT 


The proposed legislation is recommended by the Judicial Conference 
of the United States. It authorizes Federal judges to form joint 
councils and institutes under the auspices of the Judicial Conference 
of the United States for the purpose of studying, discussing, and 
formulating the objectives, policies, and standards for sentencing those 
convicted of Federal offenses. ‘These groups are intended to serve 
chiefly as a means by which Federal judges may reach a desirable 
degree of consensus as to the types of sentences which should be 
imposed in different kinds of cases. 

As set forth under ‘Purpose’? above, the proposed legislation 
provides that it shall not apply to any offense for which there is 
provided a mandatory penalty. ‘This is to assure that the mandatory 
penalties provided by statute for special categories of crime, such as 
armed robbery of a post office and violations of the Narcotic Control 
Act of 1926, as amended by the Narcotics Control Act of 1956, shall not 
be affected in any way by the provisions of the bill. 

The proposed legislation also authorizes the court, in exceptional 
cases of defendants between the ages of 22 and 26 vears at time of 
conviction, to sentence under the provisions of the Federal Youth 
Correction Act. At present the Youth Aet A be applied only to 
convicted offenders under the age of 22, and the bill does not propose 
a general extension of this applicability. It contemplates that the 
—— Act may be applicable to an offender in the slightly older age 

roup only when the court makes a special finding that the defendant 
would benefit by the treatme ut methods prescribed by that act. 

The committee has amended the proposed legislation to restore the 
additional sentencing procedures w hic h were embodied in section 3 
in the re as it was introduced and as it was f: ivorably re ported 


by the House committe nd wi ak are embodied in section 3 in the 
companion sena ‘joint I oeuas. Senate aves Resolution 187, in- 
troduced by dcneer Waeiee D Hennings, Jr., for himself and Senator 
William Langer, on July 1, 1958, which is pe nae before the commit- 
tee. This section provides the chief means by which the judiciary 
and the executive branch can coordinate efforts to protect th publie 
by formulating sentences which carry out more fully the purposes of 


deterrence, incapacitation, and reformation. 
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The purpose of this section is to provide the court with optional 
procedures which will enable it to impose sentences which may be 
indeterminate in nature. This would permit the court, at its discre- 
tion, to share with the executive branch the responsibility for deter- 
mining how long a prisoner should actually serve. The court could 
impose a term of imprisonment. either under the existing definite sen- 
" ncing system, or it could fix the maximum term of the sentence and 

) direct that the prisoner shall be eligible for » arole at any time uP 
= one-third this maximum, as now provided by law, or specify 
that the Board of Parole shall decide when the: Hea r will be con- 
sidered for parole. 

This section would permit the court, in particularly complex cases, 
to commit the defendant to the ose sg General for a 3- to 6-month 
study. After the court had received a summary of the Attorney 
General’s findings, it could i impose final sentence under any applicable 
statute. In effect this provision extends to a maximum period of 
6 months in selected cases the court’s power to modify the sentence, 
now restricted to 60 days under rule 35, Rules of Criminal Procedure 
(18 U.S. C., ch. 237 

This section would also authorize the Board of Parole to promulgate 
rules and regulations for the supervision, discharge from supervision, 
or recommitment of paroled prisoners. The Board now controls 
such matters, and this subsection merely spells out in detail its 
authorization to make regulations covering them. 

The proposed legislation represents the product of many years of 
study by judicial, bar, and administrative groups and by othe 
persons associated with the administration of criminal justice, of the 
problem of sentence disparities. The proposals embodied in the bill 
have the support of the Judicial Conference of the United States, 
the American Bar Association, the Federal Advisory Corrections 
Council, the American Correctional Association, and the National 
Probation and Parole Association. 

The Bureau of Prisons has advised the committee that an examina- 
tion of case histories and court statistics indicate that widespread 
disparities characterize the sentences now imposed by Federal judges. 
During 1957 average sentences to imprisonment for all types of crimes 
varied from 8.9 months in New Hampshire to 54.6 months in western 
Oklahoma. The Bureau’s study of case histories indicates that the 
disparities are even more extreme than the statistics reveal. A postal 
law violator and drug addict, who also admitted a heavy use of 
alcohol and marihuana, received a 6-month sentence, while another 
postal law violator whose crime and background were much less 
serious received a 3-vet wr sentence. In 2 similar cases of check forgery, 

1 defendant received a 3-vear sentence, while the other received a 24- 
vear sentence. The files of prisoners currently serving sentences in 
the same Federal institutions contain numerous similar examples. 
Even the proportion of convicted offenders placed on probation for 
all types of crimes varies widely, ranging from 15.3 percent in western 
Texas to 68.8 percent in Vermont. The Bureau of Prisons has 
pointed out that such disparities conflict with the public interest. 
They result in sentences which may be too long or too short for their 
purposes. Prisoners must often be released at the end of relatively 
short terms when it is apparent that they still represent a distinct 
threat to the public safety. Other prisoners must be retained in 
prison long after they could be safely released and in these cases such 
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prolonged imprisonment often produces hardened and embittered 
attitudes by the time mandatory release dates are reached. The 
existence of wide disparities casts doubt upon the evenhandedness of 
justice and discourages a respect for the law. Experience in State 
courts has suggested that the most practicable method for smoothing 
out such disparities lies in a sentencing system which permits the 
soutti to share with the executive branch the responsibility for 
determining how long a prisoner should serve before he can safely 
be released. 

The provisions of the proposed legislation do not embody a softening 
in criminal penalties. Terms served under indeterminate sentences 
average longer than do terms under the fixed system. Also, the terms 
served by prisoners sentenced under the present Youth Correction 
Act average longer than do terms served under other Federal statutes. 

The Department of Justice recommends the proposed legislation, as 
amended by the committee, except for the one provision in regard to 
the Federal oe Corrections Act. 

The committee believes that the proposed legislation is meritorious 
and recommends it favorably. 

Attached and made a part of this report are (I) a letter, dated 
July 21, 1958, with an enclosure, from the Administrative Office of 
the United States Courts; (II) a letter, dated July 21, 1958, from the 
chairman, section on criminal law, American Bar Association; 
(III) a letter, dated July 24, 1958, with an enclosure, from Bolitha J. 
Laws, Chief Judge, United States District Court for the District of 
Columbia; and (IV) a letter, dated July 25, 1958, from Lawrence E. 
Walsh, Deputy Attorney General. 


ADMINISTRATIVE OFFICE OF THE UNITED STATES CouRTs, 
Washinaton, D. C., July 21, 1958. 
Hon. James QO. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR EKastiaANnp: The Senate Committee on the Judiciary 
will be interested in an expression of the views of the Judicial Confer- 
ence of the United States with regard to the provisions of Senate 
Joint Resolution 187 which would (1) authorize the establishment of 
instututes and joint councils on sentencing, (2) authorize the court 
at the time of sentencing to fix an earlier date of parole eligibility for 
prisoners, and (3 amend the Federal Youth Corrections Act to 
include persons under the age of 26 vears at the time of conviction 

In Mareh 1958 the Ju dicial Conference of the United States ap- 
proy ed the report of its Committee on the Administration of the 
Criminal Law on House Joint Resolution 424, House Joint Resolution 
125, and H. R. 8923, the provisions of which are now incorporated in 
the single Senate bill. The action of the Conference is set forth on 
pages 2Q to 3? of the enclosed Report of the Proceedings of n Special 
Session of the Judicial Conference of the United States, Mareh 18, 19, 
1958 

On April 30, 1958, Mr. Warren Olney III, Director of the Adminis- 
trative Office of the United States Courts, appeared before Sub- 
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committee No. 3 of the House Committee on the Judiciary in behalf 
of the Judicial Conference of the United States to express its views 
with respect to House Joint Resolution 424, House Joint Resolution 
425, and H. R. 8923, provisions of which are contained in Senate 
Joint Resolution 187. A copy of Mr. Olney’s statement is enclosed. 
Sincerely yours, 
W. L. Exuuis, Assistant Director. 


[Enclosure] 


STATEMENT PRESENTED BEFORE SUBCOMMITTEE No. 3 OF THE HousE 
COMMITTEE ON THE JUDICIARY AT A HEARING ON APRIL 30, 1958, 
on House Joint Resouution 424, House Jornr RESOLUTION 425, 
AND H. R. 8923 


Mr. Chairman and gentlemen of the committee, I appreciate this 
opportunity to appear on behalf of the Judicial Conference of the 
United States to express our views with respect to House Joint 
Resolution 424, House Joint Resolution 425, and H. R. 8923. 

If it pleases the committee I should like first to comment generally 
on the problems of sentencing in criminal cases and then to give 
specific attention to the individual bills and some amendments 
proposed by the Judicial Conference of the United States. 

I have had for a number of years both a personal and a professional! 
interest in the general problem of sentencing, ps articularly with respect 
to the disparity of sentences to which the Attorney General has re- 
ferred. While with the Criminal Division of the Department of 
Justice from 1953 to 1957, 1 was disturbed by irequent disparity in the 
length of prison seutences. Time and again there were cases in 
which offenses were similar and in which offenders had substantially 
the same background but in which the defendants received widely 
disparate sentences. Your committee, Mr. Chairman, has already 
available to it many striking examples of these disparities. No matter 
how one looked at these cases and no matter whether one believed that 
a light sentence or a heavy sentence was proper, the presence of 
inequality, disparity, and consequent unfairness and injust ov was 
plainly apparent. I do not need to tell you, gentlemen, of the cor- 
rosive effect on a rehabilitation program for convicted persons such 
inequalities may have. In a penal institution, of course, such widely 
contrasting sentences have the additional evil of creating a serious 
institutional problem. 

In the fall of 1955 I had the additional opportunity to be directly 
concerned with the 2 ge m when I assisted the then Attorney 
General, re rbert Brownell, Jr., when the Advisory Corrections Council 
(18 U.S. C. 5002), began . ae. The Council immediately recog- 
nized the co of disparity in sentencing as one of great importance 
and began looking into the matter with resolution. You will, | am 
sure, be hearing from representatives . that body today. Since 
coming to the Ac are ative Office of the United States Courts in 
January of this year, I have kept ae of the continuing work of 
the Council in Sas area and have taken some part in its deliberations 
to this time. 

My principal purpose in being here today, however, is to appear 
on behalf of the Judicial Conference of the United States which itself, 
and through one of its committees, has given all three of these bills 
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the most careful consideration. I should now like to direct my remarks 
to the specific bills, in turn, if that is agreeable. 
House Joint Resolution 424 

This bill is designed to improve the administration of justice by 
authorizing the establishment of institutes and joint councils on 
sentencing for the development of objectives, standards, procedures, 
and policies to be followed in the sentencing of persons convicted of 
offenses against the United States. 

The Judicial Conference at its September 1957 meeting passed a 
resolution (Conference report, p. 24), indicating its approval of the 
principles of this bill, but referring it for further study of the details, 
language, ond practical application to the Committee on the Admin- 
istration of the Criminal Law ' of the Judicial Conference. 

Following extensive study by a subcommittee,’ the Committee on 
the Adminisiration of the Criminal Law recommended enactment of 
House Joint Resolution 424, with one amendment. The Judicial 
Conference in March 1958 approved the suggested amendment and 
recommended the enactment of the bill as so amended. 

This bil, authorizing the establishment of institutes and joint 
councils on sentencing procedures, would be a significant step forward. 
Such institutes would serve as forums in which various points of view 
on sentencing could be frankly examined and freely shared. Judges 
could secure the opinions of others experienced in the fields related 
to the administration of justice. The bill eeniead strong support 
from the Federal judges who replied to the inquiry from Congressman 
Celle 


DISPARITY IN USE OF PROBATION 


lt might be interesting to the committee for me i? reemphasize u 
factor pointed out in Congressman Celler’s survey (p. 4) by citing some 
statistics with respect to the percentage use of aeatae in the 
Federal courts. There is wide divergence. 

The proportion of convicted defendants (less immigration cases) 
placed on probation during the fiscal year 1957 was 42 percent. There 
; as a wide range, however, in the percentage among the district 
courts. For e xample, in 8 districts the proportion was above 61 per- 
cent, the maximum being in the eastern district of South Carolina 
where 68.1 percent were granted ess sy At the other end of the 
scale were 4 districts in which the percentage grant was less than 20 
percent, These were Louisiana, eastern (14.6 percent), Lowa, 
northern (18.4 percent), Puerto Rico (18.8 percent), and Tennessee, 
western (19.3 percent). 


Members of this Committee were: the late Chief Judge John J. Parker, Chairman, Circuit Judge F. 
Ryan Duffy, and Dis str ct Judg Harold P. Burke, Frank A. Picard, Bolitha J. Laws, Sam M. Driver, 
and Carl A. H i 

2 Members of this subcommittee were: Chief Judge Laws, chairman, Circuit Judge Duffy, and District 


Judges Picard and Hatch 
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Even more striking were the differences between neighboring 
districts in which it could be assumed that the general type of offense 
and offender were essentially the same. Some of the outstanding 
examples of this are the following: 


Marvland 34.8) Texas, westers 20. 9 
Pennsylvania, eastern 63. 4) West Virginia, northern 27. 3 
Illinois, eastern 11.6|) West Virginia, southern 14.5 
Illinois, southern 24. 7) Louisiana, eastern i4. 6 
Tennessee, middk 10. 1| Louisiana, westert 1G, 2 
Tennessee, western 19. 3| Oklahoma, norther 25. 6 
Arkansas, easter) 39. 0} Oklahoma, easter 14.3 
Arkansas, western 52. 6| Texas, northern a 
North Dakota 61. 1} Texas. eastern 635. 5 
South Dakota 10. 2] Texas ter 39 
Colorado 38. 1) \Tississ ae Cl be, 
1 64 \Tissi mr: o 
\\ mit t A 1} ne } id} 1A | 
\ Ve 1( \labama H4. 9 


‘ 


I cite these figures to suggest that Federal judges as well as Federal 
prosecutors and probation oflicers could profit from a discussion of 
these matters in institutes and councils as are anticipated by this bill. 

] should like to call vour attention to the amendment proposed by 

Judicial Conference. This amendment provides that the followin 
sentence be added at the end of subsection (a) of the | ‘ll p. 3, line 12): 

‘The chief judge of each United States court of appeals may at 
any time submit similar recommendations to the Director of the 
Administrative Office of the United States Courts for the consideration 
of the Judicial Conference of the United States.”’ 

The amendment would authorize the establishment of institutes 
and joint councils on sentencing by the Judicial Conference of tl 
United States if it deems it advisable, if recommended by the chief 
judge of each United States cow of appes Is, as well as Oh recolL- 
mendation of the Attorney General as the present draft provides, 

The Conference feels this is a desir: _ addition to the bill and 
recommends the enactment of House Joint Resolution 424, as so 
amended. 

Unless the committee desires to question me regarding House Joint 
Resolution 424, I should like to direct my remarks now to House Joint 
Resolution 425 


House Joint Resolution IDS 


to 


ie 


This is a bill to authorize the court in sentencing a prisoner to fix 
an earlier date when the prisoner shall become eligible for parole or 
to except such prisot ier from the statutory limitation as to eligibility 
for parole when in the judgment of the court it might reasonably be 
expected to facilitate the rehabilitation of the prisoner. 

The additional flexibility in setting parole eligibility dates also 
reer substantial support from F ode ral judges, according to Chair- 
man Celler’s survey. Through it judges would be given wider dis- 
cretion in the formulation of sentences and could share the responsi- 
bilitv for Fat aint the date of parole eligibility. This would 
proy ide judge s with a choice which has some features of an indetermi- 
nate sentence which now is not available to Federal judges, except 
for those offenders committed under the Youth Corrections Act. 

This bill has also received the careful consideration of the Judicial 
Conference. 
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At its September 1957 meeting the Conference (Conference report, 
p. 29), indicated its approval of the principles of the bill but referred 
it to its Committee on the Administration of the Criminal Law for 
further study of details, language, and practical application. 

This study also was made by the subcommittee of the Committee 
on the Administration of the Criminal Law and the Conference 
adopted the resolution of the Committee that House Joint Resolution 
425 be enacted with four proposed amendments. 

I should like to direct my remarks to these amendments in turn. 

The first proposes that the following language be substituted for 
the language in the bill, as drafted, beginning with the word “which” 
(p. 3, line 5), and running to the end of “the paragraph (p. 3, line 15): 
“which time may be less than, but shall not be more than, the one- 
third limitation now provided in section 4202 of this title, or the court 
may fix only the maximum sentence to be served, in which event the 
prisoner may be released at such time as the Board of Parole may 
determine.”’ 

In our opinion this amendment reflects more clearly the two addi- 
tional alternatives for determining parole eligibility dates provided 
for the sentencing court, in the bill as drafted. 

The second amendment would provide for a new subsection (b) to 
follow subsection (a) (p. 3, line 15), to be worded as follows: 

“(b) Upon entering a judgment of conviction the court may, in the 
cases of defendants 25 vears of age and under, impose sentence under 
the provisions of the Federal Y outh Corrections Act, if in the opinion 
- the court they are suitable for the rehabilitative treatment provided 
by the Federal Youth Corrections Act.’ 

The Commiitee on the Administration of the Criminal Law studied 
the advisability of extending the Federal Youth Corrections Act (as 
coniem plated by H. R. 8923) and concluded thai House Joint Reso- 
lution 425, if enacted, would in itself provide benefits which might 
accrue from an extension of the Youth Corrections Act. It was the 
opinion of the Committee and of the Judicial Conference that this 
amendment to House Joint Resolution 425 would accomplish the 
purpose of permitting the court to make greater use of the Youth 
Corrections Act procedures and facilities in selected cases. It was 
felt by the Judicial Conference that more experience with the Youth 


Corrections Act is required before its provisions are widened to the 
extent provided in H. R. 8928. (1 ce ll refer again to this point when 
I discuss H. R. 8923). In lieu of H. R. 8923 the Judicial Conference 


feels that the above amendment to House Joint Resolution 425 would 
acco) nplish substantis ally the same result. 

The third amendment recommended in House Joint Resolution 425 
would provide an additional section in the bill as drafted, reading as 
follows: 

“Upon the imposition of sentence the court may sentence in ac- 
cordance with other existing provisions of law, or at its option, may 
impose a tentative sentence to imprisonment generally, which shall 
be deemed to be for the maximum term prescribed by law; in such 
latter event the defendant shall be commiited to the custody of the 
Attorney General for a complete study of the defendant as described 
in) subsection (b) hereof, except that a report based on this study, 
together with any recommendations which the Director believes would 
be helpful in determining the disposition of the case, will be furnished 


Rept, 2013. 85 
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to the court within three months unless the court grants time for fur- 
ther study not to exceed an additional three months. After receiving 
such reports and recommendations, the court may in its discretion: 
(a) reduce the sentence or (b) place the defendant on probation as 
provided in section 3651 of this title.’’ 

The Judicial Conference feels that the sentencing judge before 
imposing final sentence, should be able to receive if he deems advisable 
a more complet e study of the defendant than is available in the pre- 
sentence investigation re port. This observation and diagnosis would 
be extremely helpful to the court in making disposition in certain 
tvpes of cases; particularly where a difficult medical, psychiatric, 
sex, or rehabilitative problem may be involved. Facilities for such 
observation and study are in existence but authority is lacking for 
the court to change a sentence after 2 months. This may not afford 
time to complete such a study. The proposed amendment would 
make the opportunity more certain. 

The fourth amendment to House Joint Resolution 425 proposed by 

the Conference would amend the bill as drafted by striking out the 

clause reading “which under conditional discharge shall automatically 
set aside the conviction and the Board shall issue to such parolee a 
certificate to that effect’’ (p. 4, line 17, to end of paragraph) 

The Conference endorses the provision that makes it unnecessary 
for the Board of Parole to retain jurisdiction of a paroled prisoner 
after he has proved the ability to conduct himself as a law-abiding 
citizen in the community. The Conference questions, however, the 
constitutionality of a provision for setting aside the conviction and 
recommends that this clause be stricken from the bill. 

With these four amendments the Judicial Conference of the United 
States believes the provisions of House Joint Resolution 425 will be 
highly useful to the Federal courts and recommends its enactment as 
so amended. 


H. R. 8923 

This is a bill to amend the definition of a youth offender under the 
Federal Youth Corrections Act to include persons under the age of 
26 years at the time of conviction. 

As with the previous bills (H. J. Res. 424 and H. J. Res. 425), the 
Judicial Conference of the United States at its September 1957 meeting 
passed a resolution (Conference report, p. 29), indicating its approval 
of the principles of H. R. 8923 but referring the bill to its Committee 
on the Administration of the Criminal Law for further study of the 
details, language, and practical application. 

This Committee reported to the Conference at its March 1958 ses- 
sion, suggesting that longer experience with the Youth Corrections 
Act should be required before its provisions were widened to the extent 
provided in H. R. 8923. 

The Conference approved the report and recommended that instead 
of adopting a separate act of Congress as proposed by H. R. 8923, 
House Joint Resolution 425 be amended, as I testified earlier, to 
permit the court to make greater use of the Youth Corrections Act 
procedures and facilities in selected cases. Accordingly, the Con- 
ference rescinded its earlier approval of H. R. 8923 and recommends in 
lieu thereof the enactment of House Joint Resolution 425, as amended. 

In conclusion [| should like to emphasize one more point. The 
positions taken by the Judicial Conference on all three of these bills, 
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including the detailed language of the proposed amendments to 
House Joint Resolutions 424 and 425, are in substantial accord with 
the views of the subcommittee appointed by the Chawman of the 
Advisory Corrections Council to consider these pending bills and 
which worked in cooperation with the Committee on the Administra- 
tion of the Criminal Law of the Judicial Conference. 

The Conference feels that the enactment of House Joint Resolution 
424 and House Joint Resolution 425, as so amended, will be a major 
step toward finding a solution to the problem of dispari ity of sentences 
which has so plagued the administration of criminal justice. 

I thank the committee for this opportunity to present the views of 
the Judicial Conference of the United States. 


[I 


AMERICAN Bar ASSOCIATION, 
SECTION OF CRIMINAL Law, 
Washington, D. C., July 21, 1958. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Mr. CHarrMan: The section of criminal law of the American 
Bar Association is authorized, on behalf of the American Bar Associa- 
tion, to support and advocate the passage of three measures consoli- 
dated in Senate Joint Resolution 187, and the purpose of this letter is 
to urge vigorously that your committee give them favorable con- 
sideration. 

These measures are the creation of institutes and councils for the 
study of sentences, the amendment to permit Federal courts to shorten 
the parole eligibility requirement in appropriate cases, and the exten- 
sion of the Federal Youth Correction Act to include persons under the 
age of 26 years. All three were carefully studied by the committee 
on sentencing, probation, and parole of this section, under the chair- 
manship of Judge Irving Ben Cooper, of New York. Judge Cooper 
and his committee recommended endorsement, and our section acted 
favorably after studying his recommendations. 

At the midwinter meeting of the American Bar Association in 
Atlanta in February 1958, a resolution of endorsement was submitted 
to the American Bar Association house of delegates, and on February 
25, 1958, after each measure was discussed on the floor of the house, 
the resolution was passed, making the endorsement an official act of 
the association. 

I have been so deeply impressed with the obvious merits of Senate 
Joint Resolution 187, and by the unusual support received for the 
above measures from many quarters, that I make bold to add my 
own plea for favorable consideration by your committee. These are 
conservative reforms, carefully thought out and much needed. They 
make no changes in the statutory framework within which the sentene- 
ing judge now operates, but merely offer him better information and 
slightly more discretion in the imposition of individual sentences. I 
do not see how anyone who has confidence in our Federal judges could 
quarrel with the proposals. 

Respectfully, 
Rurus Kine, Chairman. 
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Unitep States Disrricr Court 
FOR THE aneenor OF COLUMBIA, 
July 24, 1958. 
Hon. James O. Eastuanpn, 
Chairman, Committee on the Judiciary, 
United States Senate, Wash ington, 9: ee. 

Dear SenaTOR Eastuanp: The proposals contained in the bills 
Senate Joint Resolution 187 and House Joint Resolution 424, now 
under consideration by your committee, were thoroughly studied 
by the Judicial Conference of the United States during the past year. 
As originally introduced by Representative Celler into the House of 
Representatives, section 1 of Senate Joint Resolution 187 (as 
introduced by Senators Hennings and Langer into the Senate) was 
contained in House Joint Resolution 424, section 3 in House Joint 
Resolution 425 and section 4 in H. R. 8923. These three bills served as 
the basis of our study. 

The proposals in amended form were approved on February 24, 
1958, by a subcommittee of the Judicial Conference to consider the 
problem of disparities in sentences and on March 17, 1958, the full 
Committee on the Administration of Criminal Law endorsed the report 
of the subcommittee. On March 18, 1958, the Judicial Conference 
of the United States adopted the report and its recommendations. 

For the consideration of your committee, I am enclosing a copy 
of the report which as adopted indicates that the proposals contained 
in Senate Joint Resolution 187 have the support of the Judicial 
Conference of the United States. 

With best personal regards, 

Sincerely yours, 
Bouirua J. Laws. 
[Enclosure] 


Report OF SuBCOMMITTEE To CoNsIDER THE PROBLEM OF 
DISPARITIES IN SENTENCES 


Washington, D. C.,. Mareh 1958 


The subcommittee appointed in February wrt to consider the 
problem of unjust disparities in sentences imposed by judges in crimi- 
nal cases begs to ape its second report as follows: 

On September 13, 1957, the subcommittee submitted its first written 
report to the full Lomanittnn on Administration of Criminal Law. 
The Chairman, Chief Judge Parker informed the Judicial Conference 
of the United States at its special session on March 13-14, 1957, as 
to the submission of the report and recommended that further study 
be given to the matter by the subcommittee, in connection with the 
Advisory Corrections Council appointed by the Attorney General of 
the United States, and that further report be made with regard 
thereto. The Chairman further recommended that there be approved 
the following proposed legislation: House Joint Resolution 424, to 
establish institutes and joint councils on sentencing procedures; House 
Joint Resolution 425, to authorize the court, in sentencing a prisoner, 


to fix an earlie date when the prisoner shall become eligible for 


parole; and H. R. 8923, to include under the Federal Youth Corree- 
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tions Act persons under the age of 26 vears at the time of conviction. 
The Judicial Conference authorized continuation of the study and 
approved the bills as recommended. 

Pursuant to this authorization, the subcommittee has given further 
study to the subject of disparity of sentences and has held conferences 
with a subcommittee of the Advisory Corrections Council appointed 
by the Attorney General of the United States consisting of Deputy 
Attorney General Lawrence Walsh; Director of United States Prisons 
James V. Bennett; Chairman of the United States Parole Board 
George Reed; and Director of the Administrative Office of United 
States ( 7 brs ae Olney III. Your subcommittee is able to report 
substantial agreement between its members and those of the sub- 
committee of She Attorney General’s Advisory Corrections Council in 
respect of pending proposals. 

The problem of unjust disparities in sentences has been under in- 
tensive study for many years and concern over such disparities has 
mounted to a point at which remedial legislation seems clearly 

irranted 

Further consideration was given to the above-mentioned bills 
introduced in the United States House of Representatives in light of 
the House Judiciary Committee’s report, published February 15, 
1958, containing a survey of opinion by a majority of the Federal 
judiciary and other persons experienced in fields associated with the 
administration of justice. The Judiciary (‘ommittee’s report clearly 
reveals that Federal judges preponde ‘rantly favor legislation which 

uld more fully equip them to minimize the present sentence 
se ‘ writie ~ 

Upon the further study made, your subcommittee suggests amend- 
ments to the bills a viously approved: 


1. HOUSE JOINT RESOLUTION 424: THE ESTABLISHMENT OF INSTITUTES 
\ND JOINT COUNCILS FOR THE DEVELOPMENT OF OBJECTIVES, STAND- 
\RDS, PROCEDURES, AND POLICIES TO BE FOLLOWED IN THE SEN- 
PTENCING OF PERSONS CONVICTED OF OFFENSES AGAINST THE UNITED 
STATES 
lt is believed the establishment of institutes and joint councils, as 

provided in House Joint Resolution 424, would constitute a significant 

step forward. It would represent a worthy contribution to the ad- 
ministration of justice, and would tend to eliminate some incon- 
sistencies in present sentencing. Institutes or joint councils would 
serve as a forum in which various points of view would be expressed 
and examined frankly. Judges could secure the opinions of other 
judges and also of other persons who are experienced in fields related 
to the administration of justice. This bill and its objective has re- 
ceived overwhelming support from the 195 Federal judges who wrote 
to Chairman Celler 

Your subcommittec noting that the bill provides for the Attorney 

General to submit recommendations from time to time for the estab 

lishment of such institutes and joint councils, believes that the bill 

lso authorize their establishment by the Judicial Conference 
of the United States, so they may be held in oo event the Attorney 

General fails to make provision for the mM al id it is believed they are 

advisable. At the end of section (a) of this | 

‘ 


a vour subcommittee 
recommends that the following sentence be ac 


should a 


ded: 








14 FEDERAL SENTENCING 

“* * * The chief judge of each United States circuit court of 
appeals may at any time submit similar recommendations to the 
Director of the Administrative Office of the United States Courts for 
the consideration of the Judicial Conference of the United States.” 
Your subcommittee recommends that this bill be supported by the 
Judicial Conference of the United States with the minor modification 
above-mentioned. 


2. HOUSE JOINT RESOLUTION 425: FIXING ELIGIBILITY FOR PAROLE AT 
TIME OF SENTENCING 


The additional flexibility in the determination of parole eligibility 
dates received substantial support from Federal judges, according to 

Chairman Celler’s survey. Your subcommittee believes that this 
as f enacted, will mitigate the problem of sentence disparities 
by permitting judges wider discretion in the formulation of sentences 
and a sharing of responsibility for determining the amount of time to 
be served. Your subcommittee has been informed that the Federal 
Government is 1 of only 11 jurisdictions among the States of the 
Nation which are still using a system of definite sentences. Most 
jurisdictions, particularly those with larger populations and a greater 
volume of crime, use some type of indeterminate sentence, usually a 
form in which both a minimum and a maximum sentence are imposed 
by the court within statutory limits, and thereafter some executive 
agency determines how long the offender needs institutional treatment. 
Your subcommittee decided that no fundamental, far-reaching change 
should be made in existing Federal sentencing procedures at this time, 
Lut that the alternatives open to the sentencing judge should be 


expanded. Kor this reason, the provisions of this bill are considered 
highly desirable. li will be noted that unde this bill. the sentencing 


power remains as at present a function and responsibility of the trial 
court, but his a ithorit) is broadened. 


The bill as now drafted pro ides the court with two additional 
alternatives in determini r parole eligibility dates: (1) He may dete! 
mine any eligibility date up to one-third of the maximum sentence 
imposed by the court, or (2 hie May iNpose only the maximum sen- 
tence, in which event the Board of Parole would be authorized to 
release a prisoner at any time Your subcommittee recommends 
the language contained in the present form of the bill be rewritten to 
reflect these Cadbameahs es more clearly Mhis rine De ace ymplished by 


changing the last part of the proposed new section 4208 as indicated 
by italic as follows: 

§ 4208. Fixing eligibility for parole at time of sentencing 

‘“‘(a) Upon entering a judgment of conviction, except where the 
death penalty is mandatory, if the court having jurisdiction to impose 
sentence is of the opinion that the ends of justice and the best interest 
of the public require that the defendant be sentenced to imprisonment 
for a term exceeding one vear, the court ms L\ di slons ite in the sentence 
imposed a time when the prisoner may become eligible for parole 
wh ich time may be le SS than, but shall not be more than. OT -th ird limita- 
tion now provided in section 4202 of this t title, or the court may fix only 
the maximum sentence to be served. in which event the prisoner may be 
Ve le aS¢é d at such time (1s the Board of Parole may dete rmine 
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3. H. R. 8923: EXTENDING YOUTH CORRECTIONS ACT 


Your subcommittee gave a great deal of thought and discussion to 
the advisability of extending the Federal Youth Corrections Act to 
cover convicted offenders aged | 25 and under, as provided in H. R. 
8923. It noted this proposal had received the support of a strong 
majority of the Federal judges who expressed their opinions to Chair- 
man Celler. However, your subcommittee concluded that the bill, 
House Joint Resolution 425, if enacted, would itself provide some 
benefits which might accrue from an extension of the Youth Correc- 
tions Act, and that more experience with the Youth Act is required 
before its provisions are widened to the extent provided in H. R. 
8923. Accordingly your subcommittee recommends that instead of 
adopting a separate act of Congress as proposed by H. R. 8923 the 
proposed House Joint Resolution 425 incorporate an additional pro- 
vision following section (a) authorizing the judge to make greater 
use of the Youth Corrections Act proc edures and facilities in selected 
cases. We recommend, therefore, an additional provision in House 
Joint Resolution 425, as follows: 

‘** 4208 * * ©, 


(b) Upon entering a judgment of conviction, the court may, in 
the cases of defendants 25 years of age and under, impose sentence 
under the provisions of the Federal Youth Corrections Act, if in the 
opinion of the court they are suitable for the rehabilitative treatment 
provided by the Feder al Youth Corrections Act.’ 

The paragraph numbering and indexing of the remaining portion 
of section 4208 in House Joint Resolution 425 should be changed 
accordingly. 

Your subcommittee also believes that, where indicated, the sen- 
tencing judge before imposing final sentence should be able to receive, 
if he deems it advisable, a more complete study of the defendant than 
is available in a probation officer’s report. Facilities for such studies 
are presently in existence, but authority is lacking to the judge to re- 
duce or change a sentence after 2 months, which may not afford ample 
time to complete such study. This diagnosis and observation would 
be extremely helpful to the judge in making disposition in certain 
tvpes of cases, especially where some difficult medical, psychiatric, 
sex, or rehabilitative problem may be involved. Accordingly, your 
subcommittee recommends that an additional section in the appro- 
priate chapter of House Joint. Resolution 425 be inserted substantially 
as follows: 

“Upon the Imposition of sentence the court m: wv sentence mM accord- 
ance with other existing provisions of law, or at its option, may impose 
a tentative sentence to imprisonment generally, which shall he deemed 
to be for the maximum term prescribed by law; in such latter event 
the defendant shall be committed to the custody of the Attorney 
General for a complete study of the defendant as described in sub- 
section (b) hereof, except that a report based on this study, together 
with any recommendations which the Director believes would be 
helpful in determining the disposition of the case, will be furnished to 
the court within three months unless the court grants time for further 
study not to exceed an additional three months. After receiving such 
reports and recommendations, the court may in its discretion: (a) 
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reduce the sentence or (b) place the defendant on probat ion as provided 
by section 3651 of this title.”’ 

Your subcommittee also gave attention to section (c) of this bill 
which authorizes the Board of Parole to discharge unconditionally a 
parolee before the expiration of the maximum sentence. The sub- 
committee endorses the provision which makes it unnecessary for the 
Board of Parole to retain jurisdiction over a prisoner long after he has 
proved his ability to conduct himself as a law-abiding citizen in the 
community. However, your subcommittee questions the constitu- 
tionality of the clause reading, “which unconditional discharge shall 
automatically set aside the conviction and the Board shall issue to 
such parolee a certificate to that effect.” Your subcommittee recom 
mends that this clause be stricken from the bill. 

With the above modifications, your subcommittee believes that the 
provisions of House Joint Resolution 125 will be hig! ly us ful to the 
Federal courts, and recommends that the bill receive the endorsement 


of the Judicial Conference of the United Stat: 


{. JUDICIAL REVIEW OF SENTENCI 
You subcon mittee recognizes the poss Dility Liat, if the woove- 
recommended bills are enacted, the problem of disparities in sentences 
may continue to persist. There was suggested to the subcommittee, 
which previously had recommended against appellate review of sen- 
tences, that some form of review by district judges might be accept- 


{ 
able. The suggestion was to provide for a rotating panel of district 


judges In each cirelt, which would has » pywer to review sentences 

‘tition of aggrieved prisoners. the Director of the Bureau of 
upon petition or aggrieved prisoners, the irector Of the pureau O 
Prisons, or the B yard of Parol A similar Svstem in \Iassachusetts, 
enacted in 1943, has worked out successtully, according to the opinions 
of a number of the judges of that State. Connecticut also has passed 
a similar law. However, after deliberation, your subcommittee rec- 


‘ 


ommended that further consideration of a sentence review system be 
defe rred until S ich time as experience has tested the effectiveness ot 
the other legislation proposed to reduce sentence disparities 


ADMINIS L\TION 


our subcommittee represents that admunistrative problems will 
] 
| 


necessarily be involved if the proposed sentencing procedures are 
enacted. The new plans will impose additional responsibilities upon 
the Parole Board a its Youth Division, as well as upon the Prison 
Service. Weare advised these agencies are already overburdened and 
with the increasing number of eriminal cases coming before the 
Federal courts 2 still further thin ing oul of sta t consideration is 
bound to oceur. The need for expansion of Parole Board member- 
ship or a 1b oader use OT hearing’ examiners id Si iff 2 ialvsts, seems 
indicated Also increase in the number of psvelhiatrists, caseworkers, 

( othe: S Ss wits availabl LO thie Prison Service will be 
necessary if the diagnostic services required by the courts and the 
Parole Board are to be adequately met. However, these matters, 
your subcommittee believes, are primarily for consideration by the 
Department of Justice, and that new oreanic leo} lation to deal with 
them is not necessarily required. If the Department of Justice 


a ; ; ' ; , ] ; ae oe ; 
decides that the present narole law : ould ©” amenaed sO as tO 1n- 
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crease the Board membership, set forth more specifically the qualifica- 
tions and salaries of the Board members, or to spell out more precisely 
the standards and criteria to be followed by the Board in carrying out 
its functions, our Committee, we believe, should be available to co- 
operate and should therefore be continued for that purpose. 


6. CONCLUSION 


Since the above recommendations are in substantial accord with 
the views of the subcommittee - the Department of Justice and the 
Advisory Corrections Council, it is believed that if the recommenda- 
tions of your subcommittee are adopted by the Judicial Conference 
of the United States, there is reasonable likelihood of favorable 
consideration by Congress. 

Respecttully submitted. 

BouitHa J. Laws, Chairman 
F. Ryan Durry. 
FRANK A. PICARD 
Cart A. Hatecn. 


lV 


DEPARTMENT OF JUSTICE, 
Wash ington, Pe t. July 95, 1958. 
Hon. James O. Easrianp, 
Chairman, Commattee on the Judicvary, 
lnited States Senate. Washington, rp 

Dear Senator: This is in response to your request for the ye 
of the Jepartment of Justice concerning the joint resolution (H. 
Res. 424) to improve the administration of justice by authorizing ae 
Judicial Conference of the United States to establish institutes and 
joint councils on sentencing, to provide additional methods of sen- 
tencing, and for other purposes. 

The bill as passed by the House of Representatives on July 10, 1958, 
provides for the establishment of institutes and joint councils on 
sentencing Which may be convened by the Judicial Conference upon 
the request of the Attorney General and/or the Chief Judge of each 
circuit upon request through the Director of the Administrative Office 
of the United States Courts. The purpose of such institutes and 
joint councils is the formulation of principles and criteria developed 
through presentence reports and through diagnostic clinics which 
will assist in promoting the equitable administration of the criminal 
laws of the United States. 

These institutes and joint councils shall be held from time to time 
at such place and with such participants as the Judicial Conference 
shall approve. The Attorney General is authorized to select and 
direct the attendance of such officials of the Department of Justice 
and other interested Federal officers and specialists as he may deem 
appropriate. The Department of Justice endorses this section of the 
bill without reservation. 

The bill also provides for the amendment of chapter 311, title 18, 
United States Code, by adding section 4209, which extends the 
benefits of treatment provided under the Federal Youth Corrections 
Act (18 U.S. C., ch. 402), to youths who have not attained their 26th 
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birthday at the time of conviction. The Department of Justice 
believes that the extension of the concept of ‘‘youth”’ to such an age 
is unrealistic in fact and that it would be likely to deteriorate the 
present youth program. 

The bill originally carried the provision to amend chapter 311, 
title 18, United States Code, by adding section 4208 to fix eligibility 
for parole at the time of sentencing rather than under the provisions 
of existing law as found in section 4202, title 18, United States Code. 
The Department of Justice is of the view that the inclusion of section 
4208, which was stricken from the House version, is highly desirable. 
The present statute, section 4202, title 18, United States Code, which 
provides that a prisoner is not eligible for parole consideration until 
he has served one-third of the sentence imposed, is paren arbitrary 
and does not take into consideration the response made by an individ- 
ual prisoner 5 the rehabilitation programs carried on in our Federal 
institutions. Much bitterness is engendered in many prisoners who 
have otherwise admirably responded to rehabilitation programs by 
the knowledge that they must be incarcerated for a purely arbitrary 
period as is now provided by the Parole Act. The enactment of 
section 4208 would have the practical effect of authorizing the imposi- 
tion of indeterminate sentences by Federal courts. Inde ninete 
sentence laws are effective in 38 States and in the District of Columbia 
and the result has been uniformls beneficial. It should be pointed 
out that the inclusion of this section would not run contra to any 
existing law which provides for a mandatory penalty. It is the recom- 
mendation of the Department of Justice that section 4208 be restored 
to the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
LAWRENCE E. Watsu, 
De puty Attorne y General 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italics): 


TITLE 28. UNITED STATES CODE 


CHAPTER 15. CONFERENCES AND COUNCILS OF JUDGES 


331. Judicial Conference of the United States 
332. Judicial councils. 

333. Judicial conferences of circuits 

334. Institutes and Joint Councils on Sentence 


* * * * * * * 
§ 3o%. Institute S and Joint ( ouncils On rey, ntencing 
(a I the ante rest of in iformity in sente neing prot lure 8, there 1s 
here by authorized to be established under the auspwes of the Judicial 
( ‘on iL TETLCE of the [ Ni ite d State S, institute S an d r07int councils OTL SEéN- 
he NCiNdG. The Attorne y General and/or the ¢ ha ret Juda of each ( rreuit 
may at any ty Vie equest, t hrough the Directo of the Ad ninistrativne 
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Office of the United States Courts, the Judicial Conference to convene 
such institutes and joint councils for the purpose of studying, discussing 
and formulating the objectives, policies, standards, and criteria for 
sentencing those convicted of crimes and offenses in the courts of the United 
States. The agenda of the institutes and joint councils may include but 
shail not be limited to: (1) the development of standards for the content 
and utilization of presentcnce reports; (2) the establishment of factors to 
be used in selecting cases for special study and observation in prescribe d 
diagnostic clinies; (3) the determination of the importance of psychiatric, 
emotional, soc iological — p rh ysiological, factors involved in crime and their 
be aring Upon sé ntences; ) the discussion of special sente neing proble ms 
in unusual cases such as dial violation of public trust, subversion, or 
involr vu abnormal sex. be haw LOT, addiction to dr ugs or ale ohol, and mental 
or physical handicaps; (5) the formulation of sentencing principles and 
criteria which unll assist in promoting the equitable administration of the 
criminal laws of the United States. 

(b) After th Juaiaas Conference has approve d the time, place, par- 
ticipants, age a and other arrangements for such institutes and joint 
councils, the chief gudge of each circuit is authorized to invite the attend- 
ance of district judges under conditions which he thinks proper and which 
will not unduly delay the work of the courts. 

(ce) The Attorney General is authorized to select and direct the attend- 
ance at such institutes and meetings of United States attorneys and other 
officials of the Department of Justice and may invite the participation of 
other interested Federal officers. le may also invite specialists in sen- 
te neing methods, criminologists, psychiatrists, pe nologists, and. others 
to participate in the proceedings. 

(d) The expenses of attenance of . judges shall be paid from applicable 
appropriations for the judiciary of the United States. The e. penses con- 
nected with the preparation of the plans and agenda for the conference 
and for the travel and other expenses incident to the attendance of officials 
and other participants invited by the Attorney General shall be paid from 
applicable appropriations of the Department of Justice. 


TITLE 18. UNITED STATES CODE 


CHAPTER 311. PAROLE 
SEC 


41201. Board of Parole; members: salaries. 
1202. Prisoners eligible. 
1203. Application and release; terms and conditions 
$204. Aliens 
1205. Retaking parole violator under warrant; time to serve undiminished. 
1206. Officer executing warrant to retake parole violator. 
1207. Revocation upon retaking parolee. 
08S. PF ring ¢ lgibilit / for parole at lime of sente ncing. 
4209. Young adult offenders. 


* + Kk kK 
§ 4208. Fixing eligrbility . for parole at time of sente neing. 

a) L’pon entering a judgms nt of conviction, the ec urt ae qurisdic- 
tion to vmpose sentence, when in its opinion the ends of justice and 
hest interests of the public require that the defendant ny sentenced to im- 
prisonment for a term exceeding one year, may (1) desiqnate in the sen- 
tence of iM pris nment imposed a minimum term at the expiration of 
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which the prisoner shall become eligible for parole, which term may be 
less than, but shall not be more than one-third of the maximum sentence 
imposed by the court, or (2) the court may fix the maximum sentence of 
imprisonment to be served in which event the court may specify that the 
prisoner may become eligible for parole at such time as the Board of 
Parole m ay determine. 

(b) If the court desires more ange information as a basis for deter- 
mining the sentence to be imposed, the court may commit the de fendant 
to the custody of the Attorney General, which commitment shall be deemed 
to be for the maximum sentence of imprisonment prescribed by law, for a 
study as described in subsection (c) hereof. The results of such study, 
together unth any recommendations wi, ich the Director of} { the Bureau of 
Prisons belie DES would be helpful un determining the disposition of the 
case, shall be furn ished to the court unth in three W071 ths unte NS the court 
grants time, not to exceed an additional three months. for further study. 
After receiving such reports and recommendations, the court may in its 
discretion ent) place the prisoner on probation as authorized by section 
3651 of this title. or (2) affirm the sentence of imp isonment originally 
imposed, or reduce the sentence of imprison ment, and commit the offe nider 
unde Tr any applicable Provision of law. 7 he i rr of the sentence shoal 
run from date of original commitment under this section 

(c) Upon commitment of a pl LSOnNel sente need to imprisonment under 
the PrOoVsions of subsection (a). the Director. under such re qulations Qs 
the Attor ney Ge neral 4 may prescribe, shall COUSE A complete study to he 
made of the prisoner and shall furi sh to the Hoard of Parole a summery 
report together Ww ith « ny recommen dations ul h ich in h is opinion would he 
helpful in detern ining fhe su ritability of the pl sone? jor parole. Th Ss 
re port may in clude but shall not be limited to data regarding the prisoner’s 
pre PLOUS deli Mi qt MeEvMCY oO criminal f. pe / i 1iCeé, pertine nt circumstance S of 
his social background, his capabilitie S, i is mental and physical health, 
and such other factors as may be considered pe rtinent The Board of 
Parole may make such other investigation as it may « deem nece SSary. 

Tt shall be the duty of the various probation n officers and government 


bureaus and Lge ncies to furnish the Board oO} Parol titformation Coil- 
cerning the p? isoner and, whenever not incomp itible with the public pnter 
est. the ir ay DS and recone ndatr WS uth re Spe ct to the parole disp wihion 
of his case. 

(d) The Board of Parole having purisdiction f the 
promulgate rules and regulations for the super sion. dis 


SUpervision, OF recommitment of paro led prisoners, 

§ 4209. Young adult offenders 

In the case of a defendant who has attained his twent y-second birthday 
but has not attained his twenty-s ieth bir thday at the time of conviction. if, 
after taking into consideration the pre yous record of the defendant as to 
delinquenc y or ec iminal ¢ peru nee. his social backgr yund, capabilitie 
mental and ph ysical health, and such other factors as may be considered 
pertinent, the court finds that there is reasonable grounds to believe that the 
defe ndant will benefit from the treatment pro vided under the Federal 
Youth Corrections Act (18 U.S. C. Che ap. 402) sentence may be imposed 
pursuant to the provisions of such Act. 


* * ok * 
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ed 


Mr. Eastrianpb, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 4768] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4768), to quiet title and possession with respect to certain 
real property in the county of San Jacinto, Tex., and authorizing 
named parties to bring suit for title and possession of same, having 
considered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to confer jurisdiction on 
the United States District Court for the Southern District of Texas, 
Houston division, to hear, determine, and render judgment on the 
claims and controversies of the six groups of individuals named in 
the bill concerning the title and possession of land included within 
the tracts of land described in the bill, and for damages to such land. 


STATEMENT 


The persons named in H. R. 4768 have asserted that the Govern- 
ment has wrongfully claimed title to land which is rightfully theirs. 
Some of these owners held preperty for nearly 25 years when a resurvey 
by the Government was taken as the basis for establishing that. the 
United States had title to land they had taken to be theirs. In 
another instance the parties claim a perfect record title in fee simple 
which goes back for 75 vears. These of course are matters which 
should be adjudicated by a court. Accordingly this committee 
recommends favorably the bill to confer jurisdiction on the United 
States District Court for the Southern District of Texas for that 
purpose. 

The report of the Department of Agriculture on the bill as intro- 
duced in the House indicated that the Department would not object 


~OOOKR 
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to the enactment of a bill consenting to suit against the United States 
to litigate the claims of the persons named in the bill. The language 
of that report is: 


* * * We believe that a bill should not be enacted to 
release and quitclaim any of these tracts without a thorough 
investigation of each claim and a determination of its merits. 
If, however, the Congress should decide that the several 
groups of claimants should have the opportunity to litigate 
their claims, this Department would not object to enactment 
of a bill consenting to such suits and conferring jurisdiction 
therefor upon the United States District Court for the 
Southern District of Texas. 


The committee agrees with the conclusion of the House of Repre- 
sentatives that this is the proper way to settle these controversies 
and accordingly recommends favorably the proposed legislation to 
confer jurisdiction on the United States District Court for the Southern 
District of Texas. 

Attached and made a part of this report are (1) a letter, dated 
May 24, 1957, from the Department of Agriculture, and (2) a letter, 
dated August 26, 1957, from the Department of Justice. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 24, 1957 
Hon. EMaNnvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Re presentatives. 

Dear CoNGRESSMAN CELLER: This is in response to your request 
of April 11, 1957, for an expression of views on H. R. 4768, a bill 
to quiet title and possession with respect to certain real property in 
the county of San Jacinto, Tex., and authorizing named parties to 
bring suit for title and possession of same. 

We recommend against enactment of this bill in its present form. 

The bill would release and quitclaim all right and title of the United 
States in 6 tracts of land, some being comprised of several parcels, 
and aggregating approximately 537 acres, in San Jacinto County, 
Tex., to 6 groups of persons, with provision that, if the persons 
comprising such groups are unable to agree with the United States 
as to the title and description of the property to be quitclaimed, the 
several groups are granted permission to bring an action against the 
United States for the title and possession of, and for damages to, 
the several tracts of land, and jurisdiction for such suits is conferred 
upon the United States District Court for the Southern District of 
Texas, Houston Division. 

The bill is not clear as to how the quitclaiming of title to the several 
tracts would be accomplished or as to how agreement would be 
reached on behalf of the United States as to ownership between the 
several claimants to avoid the suits authorized to be instituted. To 
the extent that the bill itself purports to release and quitclaim the 
several tracts, it apparently is based on the assumption that the several 
groups of persons are entitled to the respective tracts on the basis of 
meritorious claims. 
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Title to these lands, as parts of larger tracts, was acquired by the 
United States a number of years ago, some being acquired by deed 
and some by condemnation proceedings. Information now available 
to the Department does not indicate that any of the claims is meri- 
torious. We believe that a bill should not be enacted to release and 
quitclaim any of these tracts without a thorough investigation of each 
claim and a determination of its merits. If however, the Congress 
should decide that the several groups of claimants should have the 
opportunity to litigate their claims, this Department would not object 
to enactment of a bill consenting to such suits and conferring juris- 
diction therefor upon the United States District Court for the Southern 
District of Texas. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morse, 
Acting Secretary. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., August 26, 1957. 
Hon. James O. EAsTianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views 
of the Department of Justice concerning the bill (H. R. 4768) to 
quiet title and possession with respect to certain real property in the 
county of San Jacinto, Tex., and authorizing named parties to bring 
suit for title and posse ssion of same, requesting information par- 
ticularly as to whether or not the language of the bill is sufficient to 
enable the regular appeals to be taken by both the plaintiff and the 
Government. 

The bill in the form passed by the House of Representatives on 
July 2, 1957 (Congressional Record, July 2, 1957, pp. 9684- 9686), 
would permit 6 groups of persons named in the bill to bring suit in 
the United States District Court for the Southern District of Texas, 
Houston division, for title and possession of, and for damages to the 
land included in 6 tracts deseribed in the bill, all in the county of 
San Jacinto, Tex., ‘notwithstanding the lapse of time, laches, or 
statutes of limitation.” 

In reply to the question as to whether or not the measure would 
enable appeals to be taken, it may be said that since the basis of 
appeals is statutory, it is quite doubtful whether any party would 
be entitled to an appeal, as there is no provision for such in the bill. 

Concerning the desirability of the enactment of this legislation the 
Department of Justice is aware of no reason why the Government 
should waive the lapses of time, laches, and the applicable statute of 
limitations in these cases, and, accordingly, it is unable to recommend 
enactment of the bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wiuuiam P. Rogers, 
Deputy Attorney General. 
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the following UN ECHIGAN 
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[To accompany H. R. 8522] MAIN 
READING ROOM 
The Committee on Armed Services, to whom was referred the bill 
(H. R. 8522) to amend and clarify the reemployment provisions of the 


Universal Military Training and Service Act, and for other purposes, 
having considered the same, report favorably thereon with an amend- 
ment and recommend that the bill, as amended, do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert an amendment in 
the nature of a substitute. 


PURPOSE OF THE BILL 


The purposes of this bill, as amended, are: (1) To extend to members 
of the National Guard who perform 3 to 6 months of active duty for 
training the same reemployment rights available to members of the 
Ready Reserve performing the same type and length of training; and 
(2) to adjust the time period within which leave of absence rights must 
be asserted after the performance of inactive duty for training, active 
duty for training other than an initial period of 6 months of active 
duty for training, and after being examined for induction. 

Equalizing National Guard reemployment rights 

The Reserve Forces Act of 1955 authorized a new training program 
under which persons entering the Reserve would perform an initial 
period of active duty for training of 3 to 6 months in duration and 
then would participate actively in Reserve units. Reemployment 
rights covering the initial period of active duty for training under this 
program were provided in a specific section of the 1955 act that be- 
came section 262 (f) of the Armed Forces Reserve Act of 1952. Under 
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this section persons that enlist in the Reserve for the 6-month training 
program have reemployment rights and job protection for 6 months 
if they apply within 60 days after release from this initial period of 
active duty for training. 

Under other provisions of law members of the National Guard 
may perform the same type and length of active duty for training as 
is performed under the 6-month training program by members of the 
Reserve. National Guard members performing such training have 
reemployment rights under section 9 (g) (3) of the Universal Military 
Training and Service Act. These rights are more accurately called 
leaves-of-absence than reemployment rights. They must be asserted 
within 30 days and they do not afford the job protection for 6 months 
that Reservists have under section 262 (f) of the Armed Forces 
Reserve Act of 1952. Hence there is a significant difference in the 
rights of members of the Reserve and those of members of the National 
Guard performing exactly the same type and length of active duty 
for training. 

The proposed solution is to repeal the section now conferring re- 


employment rights only on Reservists in the 6-month training pro- 


gram and to enact a new provision appli able both to Reservists and 
to members of the National Guard performing an initial period of 
active duty for training of 3 to 6 months in duration. Under the 
new provision both Reservists and members of the National Guard 


performing this initial period of active duty for training would have 


reemployment rights and job protection for 6 months after restoration 
} ° ] | 


if they apply within 6 aays after release from the satisfactory per- 
formance of this training duty. For those persons who undergo hos- 
pitalization incident to the training, the reemplovment rights must be 
asserted within 60 days after discharge from hospitalization or within 
60 days after 1 vear following their scheduled release from such train- 
ing, whichever is earlie1 


SS@7)'T) 


section 9 (2g 3) of the [ niversal Military lraining and service 
Act pow provides reempilovment rights that are essentiall\ le aves of 
yerform training duty in or who are being 
} 


absenee for persons who 
2 : 
neir fitness to enter the Armed Forces. 


examined to determine 


| 
i 
{ 


After rel ase from training duty or rejectiol for servi e, the « mploy 
must apply for reinstatement within 30 days following his release. 
This section was designed to provide reemployment protection for 
trainees who are absent from employ ment for o1 ly a short period of 
time, such as 2-ho ir drills, We ke nad drills, 2-Wi Ik annual encamp- 
ments, and special training or instruction periods that may last for 


30, 60, or 90 davs. 


A period of 30 days within which to assert leave of absence rights 
by persons performing inactive duty training such as an armory drill 
of 2 hours is unrealistic. The amended bill proposes substitution of 
his section shall 


upon request be cranted a leave of absence for the period required to 


new provisions requiring that persons covered by t 
report for the purpose of being inducted into, entering, determining 
their physical fitness to enter, or performing active duty for training 
or inactive duty training in the Armed Forces of the United States. 
These employees must be permitted to return to their positions with 
the same seniority, status, pay, and vacation as they would have had 
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if they had not been absent for these purposes. To be entitled to 
reinstatement with the same seniority, status, pay, and vacation 
rights, the employee must report for work at the beginning of his 
next regularly scheduled working period after expiration of the last 
calendar day necessary to travel from the place of training or rejec- 
tion to the place of employment, unless a delayed return is caused by 
conditions over which the employee has no control. If the employee 
were hospitalized because of the training or rejection, he would be 
required to report for work at the beginning of the next regularly 
scheduled working period after expiration of the last calendar day 
necessary to travel from the place of discharge from hospitalization to 
the place of employment, or within 1 year after his rejection or release 
from training whichever is earlier. The requirement that a hospital- 
ized trainee report at the beginning of his next regularly scheduled 
working period after expiration of the time necessary to travel from 
the place of discharge from hospitalization to the place of employment 
would be extended to a reasonable time thereafter if the employee’s 
return is delayed for reasons beyond his control. 

A person who became disabled while performing training duty or 
in connection with being inducted or examined to determine his physi- 
cal fitness to enter the Armed Forces would, if not qualified to perform 
the duties of his old position, have the right to be restored to another 
position that he is qualified to perform. This right is now available 
to persons whose disability results from extended active duty. 

The committee has added language intended to assure that persons 
who must perform active duty for training or inactive duty training 
will not be required to forgo vacations to which they otherwise would 
be entitled. 


NATIONAL GUARD TRAINING IN STATE STATUS 


The bill contains a provision intended to assure that training per- 
formed by members of the National Guard in their State status but 
under Federal law will come within the protection of the reemploy- 
ment provisions. 

COMMITTEE ACTION 


As referred to the committee, the bill contained provisions relating 
to the status of probationary employees and elimination of what has 
been called superseniority for Federal employees. Both of these 
subjects need further examination that it is impractical for the com- 
mittee to make because of the short period of time remaining in the 
current session of the Congress. For this reason, the committee has 
eliminated these two provisions from the bill without expressing Judg- 
ment on the merits at this time. 


TVA CONSTRUCTION WORKERS 


The committee adopted an amendment providing that construction 
workers employed by the Tennessee Valley Authority on hourly rates 
of pay shall continue to be deemed temporary employees for purposes 
of this act and the Veterans’ Preference Act of 1944, as amended. 

Printed below is a memorandum covering the problems experienced 
if TVA construction workers were regarded as nontemporary em- 
erent together with a telegram from the President of the Tennessee 

Valley Trades and Labor Council urging approval of the amendment. 
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MEMORANDUM REGARDING PROBLEMS RELATING TO TREAT- 
MENT OF TVA CONSTRUCTION WORKERS AS NONTEMPORARY 
EMPLOYEES FOR PURPOSES OF THE VETERANS’ PREFERENCE 


ACT 


Section 12 of the Veterans’ Preference Act (5 U. 5S. C 
sec. SO] provide for reductions in foree “in accordance with 
Civil Service Commission regulations which shall give due 
effect to tenure of employment, military preference, leneth 
of service, and efficiency ratings.”” The act authorizes the 
Commission to issue implementing regulations. The Com- 
mission has issued regulations governing reductions in force 
of nontemporary employees. The regulations require that 
such nontemporary employees be given 30 days’ advance 
notice of termination, and establish criteria for determining 
the order in which particular employees shall be terminated 
based on veterans’ preference and on relative total length of 
Federal service. The Commission has issued no regulations 
affecting temporary employees, whose terminations it con- 
siders to be layoffs rather than technically reductions in 
force. The Commission presently regards an employee as 
temporary only if he was emploved specifically for a period 
of 1 vear or less. 

TVA, in constructing steam generating plants and other 
projects, employs a large number of hourly rated construc- 
tion workers. About 38,900 such workers are presently 
employed, representing approximately 27 percent of total 
TVA employment. Although these workers are not em- 
ploved for any specific period of time, TVA has always 
designated them as temporary because of the temporary 
nature of construction work. Employment of such workmen 
normally is terminated upon completion of the particular 
phase of the construction job for which they are hired. 
They have been described as temporary in personnel forms, 
including employment contracts, in personnel releases, and 
in the agreement covering’ the conditions of emplovment of 
trades and labor workmen between TVA and the Tennessee 
Valley Trades and Labor Council, which consists of repre- 
sentatives of all the craft unions involved. Section 3 of the 
TVA Act requires that these workers be paid the “rate of 
wages for work of a similar nature prevailing in the vicinity.”’ 
Construction workers are universally regarded as temporary 
in the construction industry, and wage rates and fringe 
benefits paid by private companies reflect that fact. TVA 
rates determined on a prevailing-wage basis are thus based 
on private rates and fringe benefits paid for temporary work. 
This situation has existed since TVA’s inception, more than 
10 years prior to enactment of the Veterans’ Preference Act. 

In September 1954 the Civil Service Commission ac- 
cepted an appeal from a TVA termination of an hourly 
rated construction worker with more than a year’s service, 
and since that time a number of appeals by other such 
workers have been filed. TVA questioned the Commis- 
sion’s jurisdiction to entertain such appeals, and requested 
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that the Commission recognize construction workers as 
temporary employees even though not employed specifi- 
cally for a period of a year or less. In this connection, TVA 
pointed out that, while designation of an employee as te mpo- 
rary or nontemporary depending on whether he was origi- 
nally employed for more or less than a year may be appro- 
priate in connection with Government employment under 
the classified service, such a test seems completely unrealistic 
as applied to construction employment. 

The Commission has so far been unwilling to accept this or 
other suggestions for meeting the problem. Unless the Com- 
mission reverses its position or legislation is obtained, TVA 
will face great difficulty in three respects: 

Kirst, the nature of construction work makes it imprac- 
ticable to give all hourly construction employees the requi- 
site 30 days’ notice of reduction in force. 

Second, the Commission’s regulations applicable to non- 
temporary employees are incompatible with prevailing prac- 
tice in the construction industry. Such prac tice, 2 h is 
recognized in TVA’s agreement with the Tennessee Valley 
Trades and Labor Council, provides for retention preference 
on the basis of job seniority rather than seniority in Federal 
service, as well as preference tor members of the local union 
having jurisdiction over the particular job. (The unions also 
recognize and TVA applies the test of veterans’ preference in 
TVA employment, although such test is not recognized in 
private employment and also is not applied by the Civil 
Service Commission = the case of employees employed 
spec ‘ifically for a year or less). 

Third, TVA may oe ‘terse ) pay very substantial sums 
on account of claims with ake to past reductions in force 
effected without giving 30 days’ notice. 

It is TVA’s belief that this whole problem could be resolved 





| if the Commission would recognize that its usual test of what 
| constitutes temporary employme nt in the Federal Govern- 
ment is inappropriate in the present situation, and would 
amend its regulations or take other appropriate action to 
| recognize construction workers as temporary employees 
irrespective of the period for which they are originally 
| employed. To date, however, the Civil Service Commission 
has been unwilling to make this adjustment in its regulations. 
| One possible method of handling the matter through legisla- 
| tion would be an amendment to H. R. 8522. This bill was 
| passed by the House at the end of the last session and is now 


under consideration by the Senate Armed Services Com- 
mittee. It clarifies various aspects of the reemployment 
provisions of the Universal Military Training and Service 
Act. One of the clarifications proposes a new subsection (i) 
in section 9 of that Act (50 U.S. C. App., sec. 459) to make 
clear that an otherwise permanent or indefinite position 
should not be deemed a temporary position (as to which 
there are no reemployment rights) merely because its occu- 
pant was on probationary status when he left to enter the 
military service. The addition of the following language at 
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the end of this proposed new subsection (p. 5, line 7, of the 
bill as passed by the House) would appear to take care of 
the present problem: 

“Provided, however, That all construction workers em- 
ployed by the Tennessee Valle ‘y Authority on hourly rates of 
pay shall continue to be deemed temporary employees for 
purposes of this act and the Veterans’ Preference Act of 1944, 
as amended.”’ 

As an alternative, all except the first three words of the 
foregoing could be inserted as a new subsection (j) 

The amendatory lancuage suggested would be in harmony 
not only with TVA’s long-continued treatment of its hourly 
construction workers as temporary employees, but also with 
Congress’ own recognition that the »V should be se » regarded. 
In this connection it should be reme mbe red that section 2 (f) 
of the 1957 revision of the Civil Service Retirement Act (5 
U.S. C., see. 2252 (f), supp. IV) makes that statute specifi- 
cally inapplicable ‘‘to construction employees or any other 
temporary, part time, or intermittent employees of the 
Tennessee \ Valley Authority.’ ; 


CHATTANOOGA, TENN., July 28, 1958. 
Hon. Estes KEFAUVER, 
Senate Office Bul ling, Wasi ington, dD. (7. 

The Tennessee Valley Trades and Labor Council, representing all 
American Federation of Labor craft unions with members emploved 
on Tennessee Valley Authority construction jobs, urgently 1 requests 
that you do everything possible to secure inclusion in H. R. 8522 of 
language providing thé it all TVA construction workers employed 
hour rly rates of pay shall continue to be deemed temporary employees 


for purposes of the Universal Military Training and Service Act and 
the \ “eter: l ns’ Prefe rence Act. Wages and other nditions of em- 
ployment of these hourly TVA construction employees are fixed on 
thi basis f rates and othe Aa mage es prevailing in private construction 
work in the vicinity. oud: workers in the private construction 
industry are universally regarded as temporary employees and their 
pay and conditions of employment determined accord lingly . ee 
hourly construction workers have similarly always been reg carded by 
both TVA and the Council as tempo sg employees in negotiating 
wage rates and other matters. The Civil Service Commission, be- 
cause of a technicality in connection with some of its regulations, is 
now conte nding that these TVA hourly workers should not be regarded 


as temporary employees under the Operator’s Preference Act because 
they are not spe ( ifically hired for less than a year. 

The Commission’s reguls ations were drawn with regard to the situa- 
tion among employees in the classified services. Its test of tempo- 
rary employment is completely inappropriate in the case of hourly 
construction workers who, because of the nature of construction 
work, are necessarily temporary regardless of whether they are em- 
ployed for any specific period or whether their work on a construc- 
tion job lasts for more or less than a year. For hourly TVA con- 
struction workers to be regarded as other than temporary employees 
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would be contrary not only to prevailing practice in the construction 
industry but also to the basic assumptions on which the council and 
TVA negotiate annually concerning wage rates and working condi- 
tions for these employees. 

The council represents TVA construction employees generally in- 
cluding veterans and nonveterans. We believe it would be highly 
detrimental to the interests of all such employees and to the collec- 
tive bargaining process for them to be regarded as other than tempo- 
rary employees. 

We, therefore, urge your support of language in H. R. 8522 which 
will clearly preserve their status as temporary Ota 

TENNESSEE VALLEY TRADES AND LaBpor CouNCcIL, 
SAMUEL E. Ropsr, President. 
T. H. Payne, Secretary. 


COST DATA 


Enactment of this measure should not result in any increased cost 
to the Government. ‘To the extent that the provisions of this bill 
serve to clarify reemployment rights, savings could result from the 
avoidance of litigation and negoti: ition. 


DEPARTMENTAL RECOMMENDATION 


Printed below and hereby made a part of this report are letters 
from the Assistant Secretary of Labor, dated March 12, 1957, and 
from the Under Secretary of Labor, dated March 25, 1958, indicating 
that this bill is a part of the legislative program of the Department 
of Labor and that the Bureau of the Budget has no objection to it. 


DrPARTMENT OF LABoR, 
OFFICE OF THE SECRETARY, 
Washington, March 12, 1957. 
Hon. Sam*RayBurn, 
Spe ake . of the House of Re pre Sé ntative 8, 
Washington, D. C. 

Dear Mr. Speaker: I am transmitting a draft bill, to amend and 
clarify the reemployment provisions of the Armed Forces Reserve 
Act of 1952, as amended, and the Universal Military Training and 
Service Act, as amended. I am also enclosing copies of a summary 
statement explaining the need for the legislation and the purpose and 
effect of the bill. 

This proposed legislation is a part of the legislative program of the 
Department of Labor. The Bureau of the Budget advises that there 
is no objection to the presentation of this proposal for the considera- 
tion of the Congress, and the Department recommends its enactment. 
"\ This proposal would amend section a (f) of the Armed Forces 


Reserve Act of 1952, as amended (50 U.S. C. 1013 (f)), and section 9 
‘ag Univer sal Military Training and ma rvice Act, as amended (50 
U.S. C. App. 459). Adoption of this proposal would have a negligible 


effect on the budgetary requirements of this Department. 
Sincerely yours, 
Rocco C. SIcrLiano, 
Assistant Secretary of Labor. 
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Unirep States DepartMentT oF LAbor, 
OFFICE OF THE SECRETARY, 
Wash ington, March 25, 1958. 
The Honorable Ricuarp B. Russet, 
Chairman, Committee on Armed Service 8. 
United States Senate, Wash ington, dD. C’. 

Drar Senator Russevu: This is in further reply to your request 
for the views of this Dep: tment regarding H. R. 8522, a bill to amend 
and clarify the reemployment provisions of the U niversal Military 
Training and Service Act and for other purposes, and the comments 
which Mr. Kenneth Field has submitted regarding this matter 

I strongly recommend early and favorable consideration of H. R. 
8522, which was passed by the House of Representatives during the 
first session of the 85th Congress and is a part of the legislative pro- 
gram of this Department. Experience in the administration of the 
laws relating to veterans’ reemployment rights has shown that clarify- 
ing legislation is needed to fill gaps and resolve inconsistencies In 
certain areas of these laws. The enclosed statement of Hugh W. 
Bradley, Director of the Bureau of Veterans’ Reemployment Rights 
of this Department, presented to Subcommittee No. 1 of the House 
Committee on Armed Services on July 8, 1957, describes this bill and 
the manner in which it would meet these needs. 

have given careful consideration to Mr. Field’s proposals and 
we appreciate your sending them to us. Our comments on these 
suggestions are contained in the attachment to this communication. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
JAMES T. O'CONNELL, 
Under Si cretary of Labor. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing Rules 
of the Senate, there is printed herewith in roman type existing law in 
which no change is proposed; existing law proposed to be omitted ji 
enclosed in black brackets; and new matter is printed in italie. 


UnNIversAL Muinitary TRAINING AND SERVICE ACT 


(50 U.S. C. App. 459 


SEC. 9. (2) (2) Any pe rson who. subs equent Loaune 24, 1948. enters 
upon active di uty (other than for the purpose of determining his eee 
cal fitness and other than for training), oe or not voluntarily, in 
the Armed Revees of the United States or » Public Fes alth S rvice 


in response to an order or call to active ie shall, aan his relief from 
active duty under honorable conditions, be entitled to all of the re- 
employment rights and benefits provided by this alias in the case 
of persons inducted under the provisions of this title, if he is relieved 
from active duty not later than four years after the date of entering 
upon active duty or as soon after the expiration of such four years as 
he is able to obtain orders relieving him from active duty. 
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[Any employee who holds a position described in paragraph 
A) or (B) of subsection (b) of this section shall be granted a leave of 
absence by his employer for the purpose of being inducted into, 


entering, determini his physical fitness to enter, or performing 
training duty in, the gee Forces of the United States. Upon his 


release from active duty or upon his rejec tion such employee shall, if 
he makes application for reinstatement within thirty days following 
his release, be reinstated in his position without reduction in his 
seniority, status, or pay except as such reduction may be made for all 
emplovees similarly situated. ] 

Any me mer of a reserve compone nt of the Armed Forces of the United 
States who is ordered to an initial period of active duty for training of not 
less tha shinee consecutive months shall, upon ap yplication | for reemploy- 
ment within sixty days after (A) his release from that active duty for 
trainin q after satisfactory service, or (B) his dise ‘har ge from hospitali 20- 
tion incident to that active duty for training, or one year after his scheduled 
iets se Woh that training, whichever is earlier, be entitled to all reemploy- 
ment rights and benefits provided by this section for persons inducted 
under the provisions of this title, except that (A) any person restored to a 
position in accordance with the provisions of this paragraph shall not be 
discharged from such position without cause within six months after that 
restoration, and (B) no reemployment rights granted by this paragraph 
shall entitle any person to retention, preference, or displacement rights 
over any veteran with a superior claim under the Veterans’ Preference 
Act of 1944, as amended (6 U.S. C. 851 and the follow ing).” 

Any employee not covered by paragraph (3) of this subsection w 
holds ad posit on described mn paragraph (A) or (B) of subsection (b) of 
this section shall upon request be granted a leave of absence by his em- 
ployer for the period required to report. for the Purpose of being inducted 
into, entering, determining his physical fitness to enter, or performing 
active duty foi training or inactin duty training in the Armed Forces 
of the United States. Upon h is re lease from a period of such active 
duty for training or inactive duty training, or upon his rejection, or 
upon his discharge from hospitalization ineident to that training or 
rejection, such employee shall be permitted to return to his ape uth 
such seniority, status, pay, and vacation as he would have had if he had 
not been absent for such purposes. He shall report for work at the 
beginning of his next regularly scheduled working period after expiration 
of the last calendar day necessary to travel from the place of rejection or 
tire aining to the place of em ployment followr ng his rejection or release, or 
within a reasonable time thereafter of delayed return is due to factors 
beyond the employee's control. Failure to report - for work at such next 
regular ‘ly scheduled working period shall make the employee subject to 
the conduct rules of the employer pertaining to explanations and dis- 
cipline with respect to absences from scheduled work. If that employee 
1S hospitali sed incident to active duty for training, inactive duty training, 
or rejection, he shall be re quired to re port for work at the be gunn ing of his 
next regularly scheduled work period after expiration of the time necessary 
to travel from the place of discharge from hospitaliz ation to the place of 
employment, or within a reasonable time thereafter if delayed ars is 
due to factors beyond the employee’s control, or within one year after his 
re jection or release from active duty for training or inactive duty training, 
whichever is earlier. If an employee covered by this paragraph is not 
qualified to perform the duties of his position by reason of disability 
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sustained during active duty for training or inactive duty training but 
1S qualifi d to pe rform the duties of any other positt 10m mM the emp loy" 7) f 
the employer or his successor in interest, he shall be restored by that 


i 
y ° ol i 

em pray r or his successor in interest to such othe position the duties of 

whach | he w aualified to perjorm as wil prov de Ahan like S niority, status, 

and pay or thre nearest Approxren atio? thereo? cons stent wit} the Cir- 


cumstar CEeS in h is CAS 
y Peak) dee b (2 | / ‘ull -t9 tna nt: ; 
{/) ) Fo Lie pu rpos es of ec Ups (9) ANd \4), full-time raining o7 
other full-time duty performed by a member of the National Guard unde r 
eects, on 316 008. DOL. or HOS of tit f 5 o. l nite d State ‘ > Code. 18 conside red 
. , oe . 
active duty for training: and for the PUP POse of paragraph ( 4), inactive 
duty training Pe rformed by that member un le) section 502 y of ttl oo. or 
section 301 of title 37, United States Code, is con sidered inactive duty 


trav Lng. 


SEc. Y. 

(7 All construction work rs employed by the Te NNeESSEE Vall y Au- 
thority on ob rates of pay shall continue to be deemed te mee rary 
employees fo ' purposes of this act and the Veterans’ Prefe rence Act of 
1944, as amendec d. 

[(i)] (7) Right to vote; Poll tax. 

[(j)] (4) Reports of separation. 


ArMED Forces RrEservE Act or 1952, AS AMENDED 
(50 U. S. C. 1013 (f)) 


[Src. 262. (f) Any person who completes satisfactorily the period 
of active duty for training required of him by clause (1) of subsection 
(c) of this section during any enlistment pursuant to this section shall 
be entitled, upon application for reemployment within sixty days after 

his release from such required —_ of active duty for training 
after satisfactory completion thereof, or (B) his discharge from hos- 
pitalization incident to such duty camcnaed after such release for a 
period of not more than a months, to all reemployment rights and 
benefits provided by section 9 of the Universal Milit ary Tr: ene and 
Service Act for individuals inducted under the provisions of such Act, 
except that (1) any person so restored to a sit pat In eat with 
the provisions of this section shall not be discharged from such posi- 
tion without cause within six = atte r such restoration, and (2) 
no reemployment rights granted by this subsection shall entitle any 
person to retention, preference, or denies ement rights over a veteran 
with a superior claim under the Veterans Preference Act of 1944, as 


amended.] 
O 
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Mr. Cuavez, from the Committee on Public Works, submitted the 
following 


REPORT 


[To accompany 8S. 4021] 


The Committee on Public Works, to whom was referred the bill 
(S. 4021) to establish the United States Study Commission on the 
Savannah, Altamaha, St. Marys, Apalachicola-Chattahoochee, and 
Alabama-Coosa River Basins, and intervening areas, having considered 
the same, report favorably thereon with amendments, and recom- 
mend that the bill as amended do pass. 

The amendments are indicated in the bill, as reported, by line type 
and italic. 

PURPOSE 


The purpose of the bill is to authorize the establishment of a 
United States Study Commission which would be responsible for the 
preparation of integrated and cooperative investigations, studies, and 
surveys of land and water resources in the southeastern portion of the 
country. The area encompassed for the study includes that portion 
of the southeast drainage basins which would be bounded on the 
northeast by the Savannah River Basin, on the south by the St. 
Marys-Nassau River Basin and on the west by the Alabama-Coosa 
River Basin system. 

The Study Commission would be empowered to prepare plans for 
development of land and water resources of the area and to submit a 
report on such plans to the President. The Study Commission would 
be composed of 11 members who would be appointed by the Presi- 
dent; 6 members would be from Federal departments; 4 members 
from the States of South Carolina, Georgia, Florida, and Alabama. 
The Chairman, who would be the 11th member, would be a resident 
of one of the States embraced within the study area. 
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The Commission would cease to exist within 3 months from the 
date of its submission of its final report to the President and the 
President shall, within 90 days after receipt of the final report transmit 
it to Congress with his views, comments, and recommendations. 


DISCUSSION 


The Savannah River is formed by the junction of Tugaloo and 
Seneca Rivers on the boundary line between Georgia and South 
Carolina, flows southeasterly along the boundary for 297.1-miles to 
Bull Street, Savannah, Ga. Savannah River drains an area of 10,615 
square miles of which 359 are in North Carolina, 4,282 in South Caro- 
lina, and 5,938 square miles in Georgia. 

The Altamaha River system comprises three principal basins with 
the Altamaha River and is found in south central Georgia by the 
confluence of the Ocmulgee and Oconee Rivers. From this point, 
which is known as the Forks, it flows easterly for 30 miles and then 
southeast for 107 miles to its delta outlets into Doboy Sound and 
Altamaha Sound. The area of the basin, which lies entirely within the 
State of Georgia, comprises about 2,691 square miles. 

The Ocmulgee River rises near Atlanta, Ga., and flows in a generally 
southeasterly direction for about 240 miles and then in a north- 
easterly direction to its confluence with the Oconee River in the Coastal 
Plains in south central Georgia. The basin lies entirely within the 
State of Georgia and comprises about 5,909 square miles. 

The Oconee River rises near Gainesville, Ga., and flows in a south- 
easterly direction into the Coastal Plain to its confluence with the 
Ocmulgee River in south central Georgia. The basin lies entirely 
within the State of Georgia and comprises about 5,548 square miles. 

The Ogeechee River basin is an intervening basin located between 
the Savannah and Altamaha River systems. This river is entirely 
within the State of Georgia and has a drainage area of about 5,355 
square miles. 

The Satilla River Basin is an intervening basin located between the 
Altamaha and St. Marys-Nassau River Basins. ‘The basin lies 
entirely within the State of Georgia and comprises about 4,276 square 
miles. 

The St. Marys River system comprises the St. Marys River and 
Nassau River. The St. Marys River rises along the edges of the 
Okefenokee Swamp of south Georgia and forms the State line between 
Florida and Georgia to its mouth at Fernandia, Fla. The Nassau 
River rises northwest of Jacksonville and is entirely in Florida, flow- 
ing east to the ocean about 15 miles south of Fernandia, Fla. The 
basin of the 2 rivers comprises an area of about 1,957 square miles, of 
which 1,362 are in Florida and 595 are in Georgia. 

The Apalachicola, the largest fresh water river in the State of 
Florida, is formed by the confluence of the Chattahoochee and Flint 
Rivers at the southwest corner of the State of Georgia from whence 
it flows in a southerly direction for about 108 miles, emptying into 
Apalachicola Bay. The total area of the basin is 2,453 square miles, 
of which 321 square miles are in Alabama and 2,132 square miles are 
in the State of Florida. 

The Chattahoochee River rises in the Blue Ridge Mountains of 
northeastern Georgia and flows southwesterly for about 418 miles to 
West Point, Ga., and thence southerly to join the Flint River at the 
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southwest corner of Georgia, forming the Apalachicola River. The 
Chattahoochee River drains approximately 8,647 square miles, includ- 
ing 5,992 square miles of Georgia, 2,537 square miles of southeastern 
Alabama and 118 square miles of Florida. 

The Flint River which is a part of the Apalachicola-Chattahoochee 
River system has its source near Atlanta, Ga., and flows southward 
350 miles in an easterly are to its confluence with the Chattahoochee 
River at the Florida State line. The basin comprises 8,315 square 
miles which lie entirely within the State of Georgia. 

The Suwanee and Ochlockonee-St. Marks River basins are inter- 
vening basins between Satilla and St. Marys-Nassau on the north 
and east and the Apalachicola-Chattahoochee system to the west. 
The Suwannee River rises in the Okefenokee Swamp of southeast 
Georgia, but three principal tributaries, the Alapaha, Withlacoochee, 
and Little Rivers have their headwaters in south central Georgia. 
The basin contains about 9,941 square miles, of which 5,546 are in 
Georgia and 4,395 are in Florida. The three principal streams of the 
Ochlockonee-St. Marks River basin are the Ochlochonee and Aucilla 
Rivers which have headwaters in southern Georgia, and the St. 
Marks which has its source at Lake Lafayette, about 10 miles east 
of Tallahassee, Fla. There are approximately 6,658 square miles 
contained by the basin, of which 5,078 square miles lie in Florida and 
1,580 square miles in Georgia. 

The Alabama River is formed by the confluence of the Coosa and 
Tallapoosa Rivers, 15 miles above Montgomery, Ala. The river 
ends at its junction with the Tombigbee to form the Mobile and 
Tensaw Rivers some 45 miles above Mobile. The total length of the 
Alabama River is approximately 320 miles and comprises about 5,775 
square miles wholly within the State of Alabama. 

The Coosa River is formed by the confluence of the Oostanaula 
and Etowah Rivers at Rome, Ga. The river flows approximately 
286 miles to its junction with the Tallapoosa River, some 15 miles 
above Montgomery, Ala., where these rivers form the the Alabama 
River. The basin comprise an area of 10,286 square miles, of which 
5,407 are in Alabama, 4,779 are in Georgia, and 100 in Tennessee. 

The Tallapoosa River which is a part of the Alabama-Coosa River 
Basin system has a total length of about 268 miles of which the upper 
50 miles are in Georgia. ‘The drainage area is about 4,600 square 
miles of which 607 square miles lie in Georgia and 3,993 square miles 
lie in Alabama. 

Cahaba River basin is a part of the Alabama-Coosa River system. 
The drainage area of Cahaba is approximately 1,870 square miles 
and lies wholly within the State of Alabama. 

‘The Choctawhatchee and Perdido-Escambia River Basins are inter- 
vening basins between the Apalachicola-Chattahoochee and Alabama- 
Coosa River systems. The Choctawhatchee River is formed in the 
Coastal Plain of southeastern Alabama and flows southwesterly some 
90 miles prior to entering Florida, and thence about another 95 miles 
to enter Choctawhatchee Bay and the Gulf of Mexico. The major 
tributaries are the Pea River and Holmes Creek. The total drainage 
area of the Choctawhatchee Basin is about 6,415 square miles which 
is almost equally divided between the States of Alabama and Florida. 
The drainage of the Perdido-Escambia River Basin is accomplished by 
four principal rivers, all rising in southern Alabama, and a number of 
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small coastal streams. These principal rivers are the Perdido on the 
west, which forms part of the Alabama-Florida State boundary, the 
Escambia, with its chief tributary, the Conecuh, the Blackwater and 
in the eastern part of the basin, the Yellow. The Perdido-Escambia 
River Basin comprises an area of 7,935 square miles, of which 5,282 
are in Alabama and 2,653 lie in Florida. 

Enactment of S. 4021 would provide authority for studies and devel- 
opment of plans for the utilization of land and water resources in an 
area containing about 109,246 square miles in the States of South 
Carolina, Georgia, Florida, and Alabama. In addition, there is a 
small amount of drainage area in Tennessee and North Carolina 
amounting to about 100 and 359 square miles, respectively. The 
various basins enumerated are those which are to be considered 1 
preparing plans for proper utilization of land and water resources. 

The enactment into law of 5S. 4021 would provide for coordinated 
studies of plans for improvements which are to have as their purpose 
the enhancement of opportunities for between 6% and 7 million people 
residing in the rapidly developing southeastern section of our Nation. 

Many flood control, hydroelectric power, navigation, watershed pro- 
tection, water pollution control and other water and land resources 
development projects have been constructed, are under construction, 
authorized and being planned in this vast area. The Study Commis- 
sion would review all existing and proposed projects with a view to 
fully coordinating the purposes of those projects in existence, under 
construction, authorized, and those being planned and those to be 
planned so that there will be as a result the best utilization of those 
resources of the ares 

GENERAL STATEMENT 


The committee believes that enactment of this legislation will permit 
careful planning for use of land and water resources of the area and 
accordingly recommends its enactment. 

The committee has requested the views of several Federal agencies 
on this legislation. Specific suggestions have been made by the 
Bureau of the Budget and the committee has adopted most of the 
suggestions made by them in enclosure B which is included herewith 
along with their letter. The committee is of the opinion that the area 
to be studied should be limited as designated in this legislation and 
should not be extended to cover the entire southeastern river basins 
which the suggested language of the Bureau of the Budget could imply. 
The Bureau of the Budget has suggested that the requirement that 
the chairman be a resident of the area would be an undesirable limita- 
tion, however, the committee is of the opinion that the best interest 
of the area would be served if the chairman is a resident of the area. 

A letter from the Bureau of the Budget on this legislation is as 
follows: 

Executive OFFICE CF THE PRESIDENT, 
BUREAU OF THE BuDGET, 
Washington, D. C., July 25, 1958. 
Hon. Dennis CHAVEZ, 
Chairman, Committee on Public Works, 
United States Senate, Washington, D. C. 


My Deasr Mr. Cuarrman: This will acknowledge your letter of 
June 18, 1958, requesting the views of the Bureau of the Budget on 
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S. 4021, a bill to establish the United States Study Commission on 
the Savannah, Altamaha, St. Marys, Apalachicola-Chattahoochee, 
and Alabama-Coosa River Basins, and intervening areas, as well as 
Senator Kerr’s request for our views on a committee print of the bill 
dated July 23, 1958. 

The bill would create a commission to formulate a comprehensive 
water resources development plan for each of the specified major 
river basins in the States of South Carolina, Georgia, Florida, and 
Alabama. The Commission would be composed of 11 members ap- 
pointed by the President: A chairman, who must be a resident of the 
area, 6 members representing the interested Federal agencies, and 
4 members to be appointed upon recommendation of the Governors of 
the States involved. 

The objective of this legislation, to prepare comprehensive water 
resources development plans for the major basins in the Southeastern 
States, is certainly desirable. Similar studies bave in the past pro- 
vided a valuable basis for water resources planning in other parts of 
the country. 

However, the Bureau of the Budget would recommend for your 
consideration legislation along the lines of the enclosed draft bill to 
accomplish this purpose in the Southeastern States (enclosure A). 
On the other hand, should your committee determine that hecause of 
limitations of time such a major change in the terms of S. 4021 is not 
feasible, we would not object to enactment of the committee print 
version of the bill, if amended as indicated in enclosure B. 

Sincerely yours, 
Ropert E. Merriam, 
Acting Director. 
Enclosures. 
[Enelosure A] 
A Brit To Estasiish THE UNITED STATES COMMISSION ON SOUTHEASTERN 
River Basins 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That there is hereby estab- 
lished the United States Commission on Southeastern River Basins, 
(hereinafter referred to as the “Commission’’), to carry out certain 
activities in the Savannah, Saint Marys, Apalachicola-Chattahoochee, 
and Alabama-Coosa River Basins and intervening areas. 

Sec. 2 (a). The Commission shall be composed of: 

(1) a chairman, who shall be appointed by the President and 
be responsible to him or to such person or agency as he may 
designate ; 

(2) one representative of each Federal agency determined by 
the President to have water resources responsibilities in the 
affected States, who shall be appointed by the head of his agency; 
and 

(3) one representative of each of the States of South Carolina, 
Georgia, Florida, and Alabama which furnishes the President 
with assurance satisfactory to him of its willingness to participate 
in accordance with the provisions of this Act, said representative 
to be appointed by the Governor of his State or as otherwise 
provided by the laws thereof. 
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(b) As authorized and directed by the President or by such person 
or agency as he may ane the Commission with respect to the 
States of South Carolina, Georgia, Florida, and Alabama shall: 

(1) serve as the tuitidipa? continuing agency for the coordina- 
tion of State and Federal plans for water resources development; 

(2) serve as the mechanism through which the Federal agencies 
and States will prepare and keep up-to-date comprehensive joint 
plans for water resources development to serve the region and the 
Nation; 

(3) recommend a schedule of priorities for the collection and 
analysis of basic data, for investigation and project planning, and 
for construction; 

(4) undertake studies of water resources problems; and 

(5) submit to the President and the Congress reports with 
respect to its progress. 

Sec. 3. The Chairman of the Commission shall receive compensa- 
tion under the classif ication laws or, when not employed full time, 
at the rate of $100 per day when actually employed, but other mem- 
bers of the Commission shall receive no additional compensation 
from the United States by reason of services as members. 

Sec. 4. The Chairman is hereby “aay ized to employ such persons 
as may be necessary to carry out the functions vested in or assigned 
to him by or pursuant to this Act saat is hereby further authorized to 
procure services as authorized by section 15 of the Act of August 2, 
1946 (5 U. S. C. 55 (a)), at rates not exceeding $100 per day for 
individuals. 

Sec. 5. A retired military officer or a retired Federal civilian officer 
or employee may be appointed under this Act without prejudice to 
his retired status, and he shall receive compensation as authorized 
herein in addition to his retired pay or annuity, but the sum of his 
retired pay or annuity and such compensation as may be payable 
hereunder shall not exceed the amount payable in any one calendat 
year ere the classification laws. 

Sec. 6. The President is authorized to make such rules and regula- 
tions as he may deem necessary or appropriate for carrying out the 
provisions and purposes of this Act. 

Sec. 7. There are authorized to be appropriated such sums as may 
be necessary to carry out the provisions of this Act. 


[Enclosure B] 


RECOMMENDED AMENDMENTS TO COMMITTEE PRINT VERSION DATED 
JuLY 23, 1958, or S. 4021 


(1) It is recommended that the designation of the proposed Com- 
mission be changed to something more manageable, like the United 
States Study Commission on Southeastern River Basins. This 
would require amendment of both the title of the bill and section 3 (a). 

(2) It is recommended that the requirement that the Chairman 
be a resident of the area be deleted as an undesirable limitation for 
a United States commission. It is also recommended that language 
be inserted to permit appointment of a retired Federal officer without 
prejudice to his retired status. To accomplish these purposes delete 
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all of line 24 on page 4, all of lines 1, 2, and 3 on page 5, and line 4 
on page 5 up to and including the word ‘‘Act’’, and insert after the 
semicolon on line 7, page 5, the following: ‘‘except that a retired 
military officer or a retired Federal civilian officer or employee may 
be appointed under this Act without prejudice to his retired status, 
and he shall receive compensation as authorized herein in addition 
to his retired pay or annuity, but the sum of his retired pay or annuity 
and such compensation as may be payable hereunder shall not exceed 
$12,000 in any one calendar year.” 

(3) The committee print of the bill has deleted the words ‘and the 
Congress”’ at several points in the bill so as to provide for a report to 
the President, with provision for transmission of the report to the 
Congress by the President. In order to make this intent clear it is 
recommended that the words ‘‘and the Congress” be deleted on page 7, 
lines 1 and 2. 

(4) It is considered unnecessary and undesirable to direct that 

Federal agencies cooperate with the Commission. For this reason it is 
recommended that on page 8, line 2, the words ‘‘and directed” be 
deleted, and on page 10, line 5, the word “directed’”’ be changed to 
‘authorized’, 
5) It is considered that travel of Commission members should be in 
accordance with standardized Government travel regulations. It is, 
therefore, recommended that the words ‘in accordance with standard- 
ized Government travel regulations” be inserted on page 8, line 11, 
after the word ‘‘travel’’. 

(6) It is believed that for the sake of administrative convenience 
certain responsibilities of the Commission should be vested in the 
Chairman. It is recommended, therefore, that a new section be 
inserted after line 15, page 8, as follows: 

“Sec. 5. Responsibility shall be vested in the Chairman for (1) the 
appointment and supervision of personnel employed under the Com- 
mission, (2) the distribution of business among such personnel, and 
(3) the use and expenditure of funds; Provided, That in carrying out 
his functions under the provisions of this section, the Chairman shall 
be governed by the general policies of the Commission.” 

(7) It is recommended that the Commission not be barred from 
considering possible improvements in existing and authorized projects. 
It is considered important that all of the potential development of 
the various basins be fully explored. To accomplish this delete all 
of lines 12 through 21 on page 12. 

(8) It is recommended that the requirement for unanimous agree- 
ment of the Commission be deleted. In the event that such agreement 
is impossible, it is believed that disagreements should be resolved by 
negotiation among members, with minority views being submitted as 
desired by members. To accomplish this delete all of subsection (b) 
of section 8. 

(9) It is believed that 30 days is not enough time to secure adequate 
Presidential review of the report. It is urged that on page 14, line 9, 
the word “thirty’’ be changed to “‘ninety”’. 

(10) It is considered that there is no justification for an exemption 
from the conflict of interest statutes. It is, therefore, urged that 
section 9, be deleted in its entirety. 


O 
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Mr. Jounston of South Carolina, from the Committee on Post Office 
and Civil Service, submitted the following 


REPORT 


[To accompany S. 3460] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (S. 3460) to govern the salaries and personnel prac- 
tices for teachers, certain school officers, and other employees of the 
dependents schools of the Department of Defense in foreign countries, 
and for other purposes, having considered the same, report favorably 
thereon with amendments and recommend that the bill, as amended, 
do pass. 

AMENDMENTS 


The committee amendments insert the appropriate sectional iden- 
tification in line 7 on page 1, line 19 on page 2, line 8 on page 3, and 
line 6 on page 4. 

PURPOSE 


The bill is designed to provide a system of personnel administration 
for schoolteachers and certain school officers and other employees of 
the dependents schools operated by the Department of Defense in 
overseas areas comparable to the systems found in the majority of 
the public primary and secondary school jurisdictions in the United 
States. 

The proposed system recognizes and corrects deficiencies in the 
present system which the Department of Defense has identified and 
which long have been apparent. 


BACKGROUND 
The Department of Defense during the past school year operated 


223 elementary schools and 76 secondary schools in overseas areas 


20006 








2 DEPENDENTS SCHOOLS IN FOREIGN COUNTRIES 


where military personnel are stationed. These schools were attended 
by over 100,000 students and employed some 3,900 teachers. A 
program of comparable size is expected for the foreseeable future. 

The purpose of these schools is to provide children of our military 
and civilian personnel stationed overseas an elementary and secondary 
education equal to the schooling that would otherwise be available to 
them in the United States. 


DEFICIENCIES IN PRESENT SYSTEM 


Most of the problems that exist stem from the fact that the teachers 
are employed under civil-service laws designed for full-time employees. 
The application of these laws to teachers has created a number of 
problems mainly because their services are required for only the 9 to 
10 months which constitute the school vear. 

Among the major problems are the following: 

First, because the school vear covers only 9 or 10 months, teachers 
receive only nine-twelfths or ten-twelfths of their established annual 
salary, for there is no authority under which they can be paid when not 
working. 

Second, unless annual leave is available and is used for the purpose, 
teachers are not paid for school recess periods, such as at Thanks- 
giving, Christmas, and Easter. 

Third, overseas differentials and allowances are discontinued during 
such recess periods, if the teachers are placed in a leave-without-pay 
status. 

Fourth, there is no authority in law to equate the pay of teachers 
to their academic background and qualifications, in accordance with 
the general practices in the United States. 


FEATURES OF PROPOSED SYSTEM 


The bill would exempt teachers and certain school officers and other 
employees from the Classification Act and permit their salaries to be 
fixed by the Secretary of Defense, taking into account rates of com- 
pensation for similar positions in the United States. 

The bill exempts these employees from the Sick and Annual Leave 
Act and establishes a system of sick and emergency leave similar to 
that provided teachers in the District of Columbia schools. 

Finally, the bill provides an equitable method of handling the 
quarters allowances, cost-of-living allowances, and related matters 
under regulations to be prescribed by the President. 


HEARINGS 


Public hearings on the bill were held July 14, 1958. Favorable 
testimony was received from the Department of Defense, the Civil 
Service Commission, and the Overseas Teachers Association. There 
was no testimony in opposition to the bill. 


SECTIONAL ANALYSIS 
Section 1: Amends the Classification Act of 1949 by adding a new 


clause to section 202 of that act which will exempt from the provisions 
of that act positions held by United States citizens who are employed 
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by the Department of Defense in dependents schools operated by the 
De partment in foreign countries as teachers, classroom instructors 
and in other positions related to the field of education, such as librar- 
ians, counselors, dormitory supervisors, and certain school officials. 

Section 2: (a) Defines the positions to which the act applies; 
namely, those excepted from the Classification Act by the clause added 
to section 202 of the Classification Act by section 1. 

(b) Provides that the Secretary of Defense shall prescribe regula- 
tions governing the establishing of positions covered by the act, the 
fixing of rates of compensation, the conditions of employment and 
entitlement to and payment of compensation to encumbents of such 
positions, and the length of the school year in overseas dependents 
schools of the Department of Defense. 

Authorizes the Secretary of each military department to place 
at the appropriate salary rate each position in “his department which 
he determines is covered by ng new clause added to section 202 of the 
Classification Act by section 1, subject to general authority of the 
Civil Service Commission to finally determine questions of coverage. 

Section 3: (a) Provides, under regulations to be prescribed by the 
Secretary of Defense, for leave to be earned by employees (other than 
substitute teachers) covered by the act, at the rate of 1 day for each 
calendar month or part thereof of the school year, up to a maximum 
of 10 days in a school year, and for accumulation of not more than 
75 days of such leave. 

(b) Provides, under regulations to be prescribed by the Secretary 
of Defense, for leave earned under the section to be used as maternity 
leave, when the employee is ill, when there is a contagious disease or 
death in his immediate family, or when he has any other pressing 
personal emergency. Also provides that 3 days of such leave may 
be granted during a school year for any purpose, and specifies that 

Saturdays, Sundays, holidays, and administratively authorized non- 
workdays will not be counted against leave. 

(c) Provides for crediting annual and sick leave which an employee 
has when his position is brought under this act, such annual leave not 
to be included in leave provided under subsection (a), but to be used 
under regulations of the Secretary of the military department con- 
cerned. Also provides that a person credited under this subsection 
with 75 or more days of leave (other than annual leave) may not earn 
leave under subsection (a) until the amount of leave to his credit is 
reduced to less than 75 days 

(d) Provides for liquidation of annual leave to an employee’s credit 
upon separation from service, in the manner prescribed by the act of 
December 21, 1944. 

(e) Provides for transfers of leave credited under this act, under 
regulations of the Civil Servic e Commission, when an employee is 
transferred, promoted, or reappointed to a position under a different 
leave system. 

Section 4: (a) Provides, under regulations to be prescribed by the 
Secretary of Defense, that persons covered by the act who complete 
a school year and agree in writing to serve for the next school year 
may be authorized, for the recess period between the school years 
(1) quarters, (2) a quarters allowance, or (3) storage of household 
effects and personal possessions. 
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(b) Provides that such persons failing to report for the next school 
year shall be liable to the United States for moneys received, or the 
reasonable value of quarters or storage provided. 

Section 5: Provides, under regulations to be prescribed by the 
Secretary of Defense, that employees (other than substitute teachers) 
covered by this act may receive (1) a a allows ance like that 
authorized by the act of June 26, 1930 (5 U.S. C. 118a) ; (2) cost-of- 
living : al a ‘1ze , ak 902 (2) of the 
Foreign Roving ‘Ace of 1946 (22 U.S.C. 11: 2)); and (3) additiona 
compensation Foreign post differentials) like that authorized 
section 207 of the Independent Offices Appropriation Act 
U.S. C. 118h 

Under this autho: . the : retary f Defense would preser) 

p riods of time during which the employees covered by this a 
be eligible to receive auowan . ‘or CXAMipi he would 
horized to preseribe reg ation ich would p VI 
baal Shik ie ciansaes 
ni i of s ‘hool 
mav be deemed : ppr priate 
Provides that, for purposes of d 
‘ may be saved for sirens when com 
sition subject to this act to one subject to another act, or vice vei 
the a of pay established for a position covere d »\ this uct which 
by 20 percent to 


| 
i 
would | on a school-vear bas ; shall be inecrea sed 


determine the annual salary rate. 

Section 7. (a) Specifies that the Annual and Sick Leave Act of 1951 
and the Federal Employees Pay Act of 1945 will not apply to persons 
who hold positions covered by this act. 

(b) Provides that the laws relating to dual employment and dual 
compensation shall not apply to persons who, during the recess periods 
between the school years, are entitled to the quarters or quarters 
allowance or storage allowance provided in section 9 of this act. 
This is necessary to insure that employees who served as summer- 
school teachers or accept other Government employment during the 
recess period may be compensated for such work. 

Section 8: Provides that enactment of this act will not affect any 
position existing, on the day before the effective date of the act, 
under authority of the Jaws which are amended or repealed by this 
act, the compensation of such position, any incumbent thereof, his 
appointment thereto, and his right to receive the compensation 
attached thereto, until the Secretary of the military department 
concerned places the position at its appropriate salary rate under this 
act, under section 2 (¢ 

Section 9: Provides that the Secretary of Defense shall issue 
regulations prescribed by this act on a date within 90 days after 
enactment of the act. Also authorizes the Secretaries of the military 
departments to issue necessary regulations. 

Section 10: Makes section 9 effective on the date the act is enacted, 
and sections 1 through 8 effective on the first day of the first pay 
period beginning more than 60 days after the Secretary of Defense 
issues his regulations. 
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AGENCY VIEWS 


Following is the letter from the Department of Defense requesting 

this legislation: 
THe SECRETARY OF DEFENSE, 
Washington, March 10, 1958. 
Hon. Ricuarp M. Nrxon, 
President of the Senate. 

Dear Mr. Prestpent: There is forwarded herewith a draft of 
legislation to govern the salaries and personnel practices for teachers, 
certain school officers, and other employees of the dependents schools 
of the Department of Defense in foreign countries, and for other 
purposes. 


This proposed legislation is a part of the Department of Defense 


legislative program for 1958, and the Bureau of the Budget has 
advised that it has no obje tion to its submission for the consideration 
of the Congress. lt is recommended that it be enacted by the 
(‘on J t ~ 
PURPOSE OF THE LEGISLATION 
‘| purpose of the legislation is to provide a system for personnel 
administration for schoolteachers and certain school officers and other 


employees of the dependents schools of the Department of Defense in 
foreign areas comparable to the tvpe of system found in the majority 
of the public primary and secondary school jurisdictions in the 
United States and in the District of Columbia. The proposed system 
will eliminate many of the difficulties resulting from the present 
application of certain civil-service rules and regulations and of the 
Classification Act and the Annual and Sick Leave Act to such per- 
sonnel, for which they are not appropriate. 

The Department of Defense operates 292 schools in foreign areas, 
employing approximately 3,360 teachers. 

Teachers are hired under civil-service-excepted appointment pro- 
cedures and their positions are subject to the Classification Act and 
the Annual and Sick Leave Act of 1951, as amended. They are 
transported overseas under authority of Public Law 600, 79th Con- 
gress, the Administrative Expenses Act, are eligible for appropriate 
differentials and allowances as provided in section 207 of the Inde- 
pendent Offices Appropriation Act, 1949, as amended by section 104 
of the Supplemental Independent Offices Appropriation Act, 1949 
(62 Stat. 1205), and are subject to the Annual and Sick Leave Act. 

Teachers’ services are required only for the school term, and they 
are paid only for periods of actual work plus the time required for 
transportation to and from the overseas post. Their appointment 
papers specify they will be paid at the rate of the annual salary 
specified in the Classification Act for their grade, but, because they 
work less than the full year, their actual annual salary is somewhat 
less than specified. Although every attempt is made to explain this 
at the time of employment, it continues to be misunderstood and is a 
source of dissatisfaction on the part of the teachers. 

Being _— to civil-service rules and regulations regarding pay 
and leave, teachers are considered to be in a pay status only when 
actually secine or when on earned annual or sick leave. Most 
teachers have less than 3 years of service, and, consequently, earn 
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annual leave at the rate of 13 days per year. Leave cannot be ad- 
vanced tothem. Therefore, when the school recess periods for Thanks- 
giving, Christmas, and Easter arrive, the teachers do not have enough 
annual leave to cover the periods when they are not working. They 
are placed on leave without pay for a part of the time. When on 
leave without pay, they are not entitled to receive the quarters allow- 
ance and other differentials and allowances which may be authorized 
for the foreign post to which they are assigned. 

Teachers in most school jurisdictions inside the United States are 
accorded an annual contract which specifies an annual rate of pay 
for so many days of actual teaching. It is understood that they will 
not be on duty during regular school recess periods. The y are not 
normally granted annual leave but, rather, certain sick-leave priv- 
ileges and a number of days of emergency leave to be taken when and 
if required. It is also common practice in school systems to give 
recognition to the special qualificat tions of teachers in determining 
their rate of pay. A teacher with a master’s degree is usually given 
a higher rate of compensation than a teacher with a bachelor’s degree. 
These practices are so common and so generally accepted that teachers 
question the fact that they are not followed in overseas dependents 
schools of the Department of Defense. 

These factors were recognized in the District of Columbia school 
system when, in 1947, the Congress approved a Teachers Salary Act 
and, in 1951, a Sick and Emergency Leave Act, applving to teachers 
and other school personnel in the District. The same conditions which 
influenced the decision to provide these special pay and leave authori- 
ties for the District of Columbia schools prevail in the overseas de- 
pendents schools of the Department of Defense. 

The proposed legislation would alleviate many of the existing prob- 
lems. It would exempt teachers and certain school officers and other 
employees of the dependents schools of the Department from the 
Classification Act of 1949. The compensation of such personnel 
would then be fixed under regulations prescribed by the Secretary of 
Defense, taking into account rates of compensation for similar posi- 
tions in the United States. The satisfactory experience of the De- 
partment of Defense in fixing the compensation of more than one-half 
its civilian employees under a comparable flexible authority has dem- 
onstrated the soundness and workability of this method of determining 
pay. 

In addition, the legislation would provide a program of sick and 
emergency leave similar to that provided for comparable personnel 
in the District of Columbia school system. This program is designed 
to meet the special employment conditions of teachers and school 
personnel in the overseas dependents schools of the Department of 
Defense. 

The legislation would also authorize free quarters or a quarters 
allowance or storage of household effects and personal effects at 
Government expense during summer recess in the case of those 
teachers and officials who sign a renewal «greement and who report 
for work at the beginning of the subsequent school year. Quarters, 
quarters allowances, cost-of-living allowances, and _ foreign-post 
differentials would be authorized under regulations to be prescribed 
by the Secretary of Defense. The Secretary of Defense would also 
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prescribe regulations to govern the conditions of employment and the 
length of the school year in overseas dependents schools. 

The proposed legislation will not apply to those officials, such as 
most principals, whose work situation is such as to require fulltime 
services and whose position may properly be covered by the civil- 
service rules and regulations. 

Employees affected by the propose ‘d legislation would continue to 
be entitled to the benefits of the Civil Service Retirement Act (or 
OASI, as appropriate), the Federal Employees Group Life Insurance 
Act, the Federal mploye es Compensation Act, and the transportation 
provisions of Public Law 600, 79th Congress. 

Enactment of this proposed legislation would overcome the serious 
objections to the present system; would place the schoolteacher 
personnel program of the Department of Defense on a par with that 
found in the more progressive school jurisdiction inside the continental 
United States; and would greatly improve the attractiveness of teacher 
positions in the dependents schools of the Department. It would 
permit the Department of Defense to select better teachers, and 
should result in their longer retention. 


COST AND BUDGET DATA 


lt is anticipated that, for fiscal year 1959, an increased cost of 
$438,847 for the Army, $98,816 for the Navy, and $501,516 for the 
Air Force, or a total of $1,037,179, will result from the enactment of 
this proposal. 
Sincere ly yours, 
Donatp A. QUARLES, 
Deputy. 
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TO REQUIRE THAT A CERTAIN TRACT OF LAND IN 
WALLA WALLA, WASH., BE DISPOSED OF ON AN INDI- 
VIDUAL LOT BASIS UNTy 


MAIN 
DING ROOM 


REA 


he Commuttee on Government Operations, 


submitted the following 


REPORT 
ro accompany S. 4014 


The Committee on Government Operations, to whom was referred 
the bill (S. 4014) to direct the Administrator of General Services to 
dispose of a certain tract of land in the city of Walla Walla, State of 
Washington, on an individual lot basis, having considered the same, 
report favorably thereon without amendment, and recommend that 
the bill do Duss 


PURPOSI] 


The bill would direct the Administrator of General Services to 
dispose of a certain tract of land in Walla Walla, Wash., which has 
been di clared excess to the needs of the Veterans’ Administration, on 
and individual lot basis. 

BACKGROUND 


The Veterans’ Administration has declared a tract of land consisting 
of 138 acres adjacent to the Veterans’ Hospital Reservation in Walla 
Walla, Wash., is excess to the needs of the Veterans’ Administration. 

Efforts to dispose of the entire tract on two occasions have failed. 
The bill would require that the property be sold on an individual lot 
basis in order to (1) more easily dispose of the land; and (2) assure 
utilization of the property in a manner compatible to the desires of the 
Veterans’ Administration. 


HOO 





more 


Admit 
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PROVIDING FOR THE CONVEYANCE OF CERTAIN REAL PROPERTY 
OF THE UNITED STATES SITUATED IN CLALLAM COU s, step iH 


fe eee 


TO THE DEPARTMENT OF NATURAL RESOURCES, ST 
WASHINGTON 


JuLiy 29, 1958.—Ordered to be printed MAIN 
eet eee eed READING ROOM 


Jackson, from the Committee on Government Operations, sub- 
mitted the following 


REPORT 


[To accompany H. R. 11694] 


The Committee on Government Operations, to whom was referred 
the bill (H. R. 11694) to provide for the conveyance of certain real 
property of the United States situated in Clallam County, Wash., to 
the Department of Natural Resources, State of Washington, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 

This bill directs the Administrator of General Services to convey 
all right, title, and interest of the United States in and to certain 
surplus real property situated in Clallam County, Wash., to the De- 
partment of Natural Resources of the State of Ww ashington, in con- 
sideration of the payment of an amount equal to 75 percent of the 
fair market value. 

The property covered by this bill was acquired in 1942-44 by the 
Federal Government from the State of Washington Forest Board for 
harbor defense purposes. There are 518 acres in the tract on which 
is standing timber with a combined appraised value of $158,500. 
The State of Washington wishes to acquire the property for 75 percent 
of the appraised fair market value for addition to an adjoining State 
park for park and recreational use. 

The bill further provides that a 25 percent public benefit allowance 
shall be authorized by the Administrator of General Services because 
the property is proposed to be used for public purposes. The sale 
shall be consummated on or before August 31, 1959, in accordance 
with such terms and conditions as shall be prescribed by the Adminis- 
trator of General Services. 


20006 
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Additional background and need for enactment of this legislation 
is set forth in House Report No. 1844, 85th Congress, which is con- 
tained herein and made a part of this report. 





{H. Rept. 1844, 85th Cong.] 
BACKGROUND 


The property authorized to be conveyed by this bill is the last of the 
surplus Federal land acquired during 1942-44 for the establishment of 
Camp Hayden, an integral part of Puget Sound harbor defense. The 
Camp Hayden site consisted of approximately 716 acres, 428 acres 
being acquired from the State of Washington Forest Board at a cost 
of $2,096, 125 acres acquired from Clallam County at a cost of $749.50, 
and the balance of approximately 163 acres acquired from individual 
owners. 

In 1950, approximately half the campsite was transferred by the 
Army to the Coast Guard, and in 1953 the remainder was reported 
as excess toGSA. Subsequently the Coast Guard reported its portion 
of Camp Hayden as excess to its needs, and since March 1955 the 
entire site has been surplus to the needs of the Government. How- 
ever, the General Services Administration conveyed 117.5 acres, in 
March 1958, to Clallam —— under provisions of general law for 
use as a public park and recreation area with an authorized 50 porcent 
Pp! iblic benefit allowance ms “a ‘in connection with the purchase price. 
There is currently pending an application from the county for an 
salted 68 acres for the sam> purpos*s as well as a proposal to 
acquire approximately 14 acres in and adjacent to _ the park area for 
roadway purposes. Approximately 58 acres of this arca is included 
in H. R. 11694. 

The General Services Administration has twice offered for public 
sale approxi ite ly 518 acres of this area. In view of the $158,500 
“p praised value of this acreaze, the high auction bid of $102,000 at 
the Offering in December 1957 was rejected as being too low. A 
subsequent appraisal was made listing the value at $125,000, and 
when sealed bids on the property were opened on March 28, 1958, a 
high bid of $151,549 was received. No decision on an award to this 
high bidder has been made, since consideration of a proposed sale to 
the State was pending at that time. 

The State of Washington and Clallam County have active'y sought 
to reacquire this forest property since its dec aration as surplus. Late 
in the 84th Congress, identical bills, H. R. 11749 and H. R. 11750, 
were introduced which provided for conveyance to the State Forest 
Board of the State of Washington the property formerly owned by the 
State and Clallam County. Conveyance under the provisions of those 
two bills would have been made upon payment of $2,845.59, plus 
interest at the rate of 3 percent per annum from January 1, 1943, 
the date of conveyance. The $2,845.50 Teprese ited the amount paid 
to the State and county by the Federal Government at the time of 
acquisition. No action was taken on these bills sinee Conzress 
adjourned shortly after their introduction At the beginaing of the 
85th Congress, rf R. 509 and H. R. 510, identical to H. R. 11749 and 
H. R. 11750, were introduced and referred to the General Goverament 
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Activities Subcommittee which gave consideration to them at a 
scheduled hearing on August 7, 1957. 

Testimony and evidence presented at the August hearing on H. R. 
509 and H. R. 510 failed to convince the subcommittee that this 
valuable over could justifiably be transferred for such a small 
payment (i. e., $2,845.50 plus 3 percent interest). The subcommittee 
recognized some merit in the State’s contentions, and was sympathetic 
to its desire to reacquire the forest acreage condemned by the Govern- 
ment in 1942 and 1943. Nevertheless the subcommittee felt com- 
pelled to table the two bills, at which time it was pointed out that 
consideration would be given to a bill which would return to the Gov- 
ernment an amount which would closely approximate the full fair 
market value of the property. Shortly thereafter, Congressman Don 
Magnuson introduced H. R. 11694. 


STATEMENT 


Two days after the attack on Pearl Harbor, a letter from the War 
Department was directed to the State Forest ‘Board, State of Wash- 
ington, stating that the property subject to this bill was needed for 
national defense purposes. 'T his letter pointed out the War Depart- 
ment’s cognizance of the State’s constitutional restriction prohibiting 
sale of State forest board land at less than $10 per acre, and of other 
legal restrictions. The letter stated: 


it is necessary for the United States to acquire such 
land by condemnation proceedings and it is desirable to 


conclude such proceedings by stipulation. 


This letter further stated that the lands had been appraised by 
“independent expert appraisers at $5 an acre * * *” and that— 


if the appraised valuation is satisfactory to your board, 
this office be notified in writing of your acceptance of that 
valuation and authorized to enter that notification as a basis 
for stipulation * * * 


Testimony revealed that in view of the emergency, copies of the War 
Department’s letter were sent to all members of the forest board by 
special messenger on the day it was received. It appears that no 
attempt was made by the board to have a timber cruise or an appr: aisal 
made of the property to assure the State of receiving the property’s 
fair market value. ‘The State board’s letter to the War Department 
granting the stipulation was sent with unanimous approval on Decem- 
ber 22, 1941. State officials testified that the acceptance of the price 
stipulation evidenced the State’s complete cooperation during the war 
emergency without regard to the amount of consideration. 

State and county officials contended that the Government’s 1941 
appraisal ($2,845.50) failed to recognize the value of the then existing 
timber. In attempting to substantiate this contention, the 1956 
appraised timber value was discounted by approved forestry methods 
to show the value of standing timber on the property in 1941 as 
being $35,697 

United States Corps of Engineer appraisals of 1941, upon which 
the condemnation stipulation was based, specifically referred to timber 
on the property and indicated that most of the land had been “cut 
over.’”’ The 1941 appraisal, however, stated there was a “fair” stand 
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of young timber on parts of the land and “scattered” timber on other 
tracts, but indicated the cost of constructing roadways and removing 
the timber would exceed its value. The subcommittee concluded that 
the testimony and evidence presented was insufficiently persuasive to 
rebut the presumption that a condemnation award represents the fair 
market value of the property concerned. 

The provisions of H. R. 11694 accept the current fair market value 
of the land as the basis for its transfer. The bill does provide, how- 
ever, for a 25 percent public benefit allowance since this land would 
be used for park and recreational purposes. The property could pos- 
sibly be transferred under provisions of general law with a 50-percent 
public benefit amowanve, but in such an event it would be necessary 
to utilize it comple tely for pe and recreational purposes. The State 
prefers to pay the saliconel 3 nount in order that the land may be 
eerie: in their forestry management program with planned use 
of the area for park purposes 

The State of Washington Forest Board program first began during 
the 1930’s to alleviate a problem then facing State and local govern- 
ments. Large areas of cutover timberland were being absorbed as 
county property due to delinquent taxes. Because of the abundance of 
remaining virgin timber, the value of the lands at that time was low. 
The potentially great future timber value that results from proper 
management was realized by certain State officials and the State, 
therefore, enacted legislation which allowed counties to deed their 
timberlands, in trust, to the State forest board. These lands, which 

, prohibited by State law from being sold, are managed by the State 
at a fixed fee of 20 percent of gross revenue The remaining SO per- 


cent of gross revenue realized from the property management is re- 


turned to the general fund of the county in which the timber is har- 


vested. The Clallam County officials, therefore, support the purchase 


. I 
of their former property by the State for incorporation in the forest 
program. 

Property belonging to the State forest board is by State law, open 
to the Dp iblic for recreational purposes The State has authority to 
regulate such use in the interest of protecting the forest resources 
from dan Pers of imprope r camphres Lecording] . the State forest 
board establishes planned campsites and recreational areas within the 
forest area. The question of the State’s cont nued use of the prop 
erty fo. recreath ! al purposes is dis issed 1n a let r irom \Ir Bert 
Cole, commissioner, State of Washin LOn, Department O1 Natural 
Resources, to Hon. Don Magnuson, author of the bill, which is mad 
1 part of this report. For these reasons, no restriction was placed 
in the bill requiring exclusive recreational use for a period of 20 
veal as a ease where property is umnsterred With ) ] 
public benef allowance. 


The bill provides that payment 


shall be made in accordance with terms and conditions as 
shall be prescribed by said Administrator: Provided, That 
total payment shall be made not later than 8 years from the 
date of the conveyance herein authorized. 


The language of the bill is considered sufficient to allow the Adminis- 
trator to prescribe appropriate terms relating to down payment, 
interest, and method of payment 
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The price formula contained in this bill has its basis in existing law 
(50 U. S. C. App. 1622 (h)) which authorizes transfers of surplus 
property to governmental units for park and recreational purposes 
at 50 percent of the fair market value. The committee feels that 
allowing a 25-percent public benefit allowance is consistent with the 
public policy expressed by the aforementioned law. It is reassuring 
to know that State laws prohibit disposal of the property by the forest 
board, that timber must be harvested on a well planned, sustained 
yield basis, and that the property will be incorporated with existing 
park and recreational areas for use by the general public. 


I 


FISCAL DATA 


Che enactment of this bill into law will result in a fiseal loss to the 
Government in an amount equal to 25 percent of the fair market 
value of the property. This loss reflects the amount of the public 


nei allowance bor park and r ‘creational use. 
AGENCY COMMENTS 


Reports have been received from the General Accounting Office, 
the General Services Administration, and the Bureau of the Budget. 

The amendments eee by the General Services Administration 
have been adopted | »\ the committee. The suggestion that the De- 
partment of the Interior be contacted as to the suitability of the 
property for park purposes has been followed, but their report has 
not vet been received. Their recommendation is not considered of 
paramount concern, however, because of the unique circumstances 
in this case and the applicable State laws as expressed in the letter of 
April 18, 1958, from Commissioner Bert Cole to Congressman Don 
Magnuson, which follows the agency reports. 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., April 14, 1958. 
Hon. Witiiam L. Dawson, 
Chairman, Committee on Government Operations, 
House oO} Re prese ntatives, Washington, dD. C. 

Dear Mr. CuarrMan: Your letter of March 28, 1958, requested 

the views of the General Services Administration on H. R. 11694, 

85th Congress, a bill to provide for the conveyance of certain real 
property of the United States situated in Clallam County, Wash., to 
the Department of Natural Resources, State of Washington. 

The purpose of the bill is to direct the Administrator of General 
Services to convey to the Department of Natural Resources of the 
State of Washington all right, title, and interest of the United ae 
in and to certain real property described 1 pete 2 of the bill i 
consicte ‘ration of the payment of an amount aad to 75 percent of the 

air market value of said property as determined by the Administrator. 

The land described in section 2 of the bill comprises approximately 
553 acres of the 716.91 acres in Clallam County, Wash., which the 
War Department acquired ieleg the period 1942-44 for the estab- 
lishment of Camp Hayden, an integral part of the harbor defenses of 
Puget Sound. Approximately 428 acres described in this bill were 
acquired from the State Forest Board of the State of Washington at 
a cost of $2,096 and approximately 125 acres were acquired from 
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Camp Hayden comprising approximately 163 acres was acquired from 
individual owners. 

The Department of the Army transferred the rifle range area, 
comprising 357.90 acres, to the United States Coast Guard in 1950, 
and reported the remainder of Camp se consisting of 359.01 
acres, to GSA as excess property in 1953. The Coast vet reported 
the rifle range area to GSA as excess property 7 1955. ‘amp Havden 
in its entirety has been surplus to the needs of the Fede a Government 


» March 1955. 


“On March 20, 1958, GSA conveyed 117.5 acres to Clallam County, 


Wash., for public park and public recreational area purposes in ac 
corda ice with SI hseetion 13 (h) of the Surplus Property Act of 1944, 
as amended (50 { ae i. App. 1622 | (h ; which is continued in effect 
by section 602 (a) of the Federal P roperty and Administrative Services 
\ct of 1949. This acreage, which was found by the Secretary of the 


Interior to be suitable and desirable for use as a public park and public 
recreational area, was conveyed for a monetary consideration of 
$20,455.74, which represented 50 percent of its appraised fair market 
value plus the cost of the appraisal and the investigation m: ude by the 
National Park Service. The National Park Service has under con- 
sideration an application submitted by Clallam County recently to 
acquire an additional area comprising 67.9 acres for these purposes 
ey 58 acres of this area is included in the area described 

1 H. R. 11694. In addition, we have under consideration a proposal 
a Clallam County to acquire by negotiation 13.6 acres, within and 
adjacent to the park area, for roadway purvoses. A major portion 
of this strip of land is also included in the area described in H. R. 11694. 

Approximately 518 acres of the 553.45 acres described in H. R. 
11694 were offered for public sale under the sealed bid procedure in 
February, and the 3 bids received in response thereto were publicly 
opened on March 27. The invitation to bid provided for a period of 
60 days from March 27 within which GSA may either accept or reject 
bids. Acceptance of the high bid submitted by the Skate Creek 
Logging Co., of Tacoma, Wash., in the amount of $151,349 has 
been withheld at the request of the committee pending its considera- 
tion of H. R. 11694. Communications received from the Department 
of Natural Resources, State of Washington, and the Board of County 
Commissioners, Clallam County, on March 27, expressed interest in 
pure ‘hasing this property by negotiation. 

The authorizé ation for a 25 percent public benefit allowance which 
enactment of H. R. 11694 would authorize is predicated on its exten- 
sive use by the State for park and recreational purposes. While the 
further requirement of the bill that conveyance is to be made in 
consideration of an amount equal to 75 percent of the fair market 
value of the property would provide a greater monetary return to 
the Government than a conveyance of the property under the pro- 
visions of the act cited above, it does not provide the assurance that 
the property will be used for publie park and public recreational 
purposes. The deed conveying the above-mentioned 117.5 acres to 
Clallam County on March 20 contained covenants requiring the 
grantee and its transferees and assigns to (1) continuously use and 
maintain the property for public park and public recreational area 
purposes in accordance with an approved plan for a period of 20 years, 


Clallam County at a cost of $749.50. The remainder of the site for 
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(2) file biennial reports with the Secretary of the Interior during this 
period setting forth the use of the property during the preceding 2-year 
period, and (3) refrain from the sale, lease, or other disposal of the 
property within the 20-year period unless prior written authorization 
from the Secretary of the Interior is obtained. It also provides for 
reversion of title to the property for breach of any of the conditions 
and covenants therein. We believe that if the 518 acres recently 
offered for — sale is to be conveyed to the State of Washington at 
less than its current fair market value, which we consider to be 
$151,349, the aaae orizs ation for a public benefit allowance should be 
pi a ied by authorization to impose conditions and covenants 
similar to those summarized above in order to assure the realization 
of the proposed public benefit. Furthermore, in view of our customary 
eliance on the Department of the Interior in matters relating to the 
disposition and use of surplus property for public park and public 
recreational area purposes, it is suggested that the committee may 

h to obtain the views of the Secretary of the Interior as to (1) the 
need for additional public park and public recreational areas at this 
location, (2) the suitability and desirability of the 518 acres for these 
purposes, and (3) the extent to which any harvesting of timber and 
timber products would place in jeopardy the use of the property for 
public park and public recreational area purposes. 

In addition to the foregoing, GSA recommends that H. R. 11694 
be further clarified by deleting section 2 and substituting the following 
therefor: 

‘The real property referred to in the first section of this act consists 
of 518 acres, more or less, in the county of Clallam, State of Washing- 
ton, the exact description of which shall be determined by the Admin- 
istrator of General Services. The cost of any surveys necessary as an 
incident of the conveyance authorized in this Act shall be borne by 
the erantee.”’ 

The intent of this amendment is to exclude certain acreage referred 
to above which Clallam C Ounty proposes to acquire under existing 
law. 

Amended in the manner suggested in this report, GSA would not 
be opposed to its enactment. 

Enactment of H. R. 11694 would result in a fiscal loss to the Federal 
Government in the amount of $37,827, the difference between the 
$113,522 to be paid by the State of Washington under the provisions 
of the bill and the $151,349 which would be realized by the acceptance 
of the bid submitted by the Skate Creek Logging Co. of Tacoma, 
Wash. 

The time schedule of your subcommittee did not permit us to ascer- 
tain in advance the relationship of the legislation to the program of 
the President and, therefore, this report does not constitute a commit- 
ment respecting the President’s program. 

Sincerely yours, 
FRANKLIN FiLorre, Administrator, 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 9, 1958. 
Hon. Wiuttam L. Dawson, 


Chairman, Commattee on Government Onerations. 
House of Re Prese ntati eS. 


Dear Mr. CuatrMan: Further reference is made to your letter of 


‘ & ] a ] . 1 . < - aie . . 
‘ch 28, eee acknowledged March 31, requesting our comments 


} 
R. 11694 ae the Administrator of General Services to 
cony all richt title, and interest of the United States, in and to 


certalm real property di seribe d in tive hill io the Department ot 
1) 


Natural Resoure of the State of W hington in consideration of an 
amount equal to 75 percent of the fair market value of such properts 
as determmed by the Administrator 

Prior ] TOPOs is for conveyance of the real property in ques ion for a 
consideration of $2,845.50 were contained in H. R. 11749 and H. R. 
11750, N4t} (‘oneress. od session, and in H R 509 ancl H R. 510, 
85th Congress, Ist session, on which we reported to your committee 
on June 22, 1956, and January 23,1957. As indicated in these reports 


we have been informally advised by the General Services \dmit nis- 


) { 


tration that in 1943 the Government purchased 128.40 acres of land 
from the State of Washington for the sum of $2,096 and 125.05 acres 
of land from Clallam County, Wash., for the sum of $749.50. Addi- 
tionally, we were advised that timber was valued at $129,123 on the 
land obtained from the State of Washington and at $29,463 on the 
land obtained from Clallam ¢ ‘ounty We have no additional informa- 
tion relative to the present fair market value of the land upon which 
the purchase price under H. R. 11694 would be computed, the purpose 
for which the land “_ be used by the Department of Natural Re- 
sources of the State of Washn ngton, or the desirability of retaming 
peversionaty, mineral, or other ehts in the United States. We there- 
fore make no recommendation ith respect to the merits of the bill. 

Your attention, however, is invited to the fact that while the bill 
would justify the sale of the property at 75 percent of fair market value 
because such property is used extensive ‘ly for park and recreational 
purposes by the department of natur: al resources, no provision is 
contained therein which would obligate the purchaser to continue use 
of any portion of the property for park and recreational purposes after 
conveyance. 

Sincerely yours, 
FraANK H. WeITzeEL, 
Assistant Comptroller General of the United State e 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE Bt DGE 
Washington, ae M Lay ¢ 1958 
Hon. Wiiiiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Repre sentatives, Washington, 2D. 

My Dear Mr. CuatrMan: This is in reply to your letter of March 
28, 1958, requesting the views of this office with respect to H. R. 11694, 
to provide for the conveyance of certain real property of the United 
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States situated in Clallam County, Wash., to the Department of 
Natural Resources, State of Washington. 

The Administrator of General Services in a report made to your 
committee on April 14, 1958, suggested several amendments, prin- 
cipally to insure use of the subject property for public park and 
recreational purposes in connection with the public benefit allowance 
contained in the bill. The Administrator also suggests that the 
Department of Interior be asked for its views as to the suitability of 
this land for the use intended in the bill. 

This office would interpose no objection to enactment of this 
measure if amended as suggested by General Services and the Depart- 
ment of Interior determines that the property is suitable for public 
park and recreational uses. It should be noted also that the Depart- 
ment of Natural Resources, State of Washington, if qualified, can 
purchase at 50 percent of fair value under existing law that part of 
the surplus property desired for public park and recreational use. 

Sincerely yours, 


Puituipe S. HvucuHes, 
4 leling Assistant Dire ctor for Le gislative Refe rence. 


GENERAL SERVICES ADMINISTRATION, 
Washington, ees. May OT. 1957. 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
House oT Re presentative Ss, Washington, dD. #3 
Dear Mr. Cuainman: This is in response to the request of Mr. 
Moore of your staff for further factual data with respect to H. R. 509 
and H. R. 510, 85th Congress, identical bills to provide for the con- 
vevance of certain real property of the United States situated in 
Clallam Cou ntv, Wash., to the State Forest Board of Washington. 
Information was requested with respect to the increase in the value 
of this property at this time as compared “ its value in 1942 and 1943, 


when the prop Tty was acquired by the Government. Specifically, 
we were aske d (io comment on the Rlowing qi lestions: 
|. Was the purchase price at the time of acquisition the fair 


market value? 

2. Did the purchase price include the value of the timber on 

the property? - : 

3. If the value of the timber was not included, was the property 
acquired from private owners comprising other portions of the 
Camp Hayden Military Reservation purchased under the same 
conditions? 

\ study of the appraisal reports made incident to the acquisition 
of the property reveals that the purchase pric e reflected the fair market 
value of the property and included the value of the timber. These 
appraisal reports refer specifically to the timber on the property. The 
appraisal reports indicate that most of the land had been cut over, 
but state that there is a fair stand of young timber on portions of the 
reservation and scattered timber on other tracts. One appraisal report 
indicates that the cost of constructing the necessary roads and remov- 
ing the timber would exceed its value. The reports indicate, however, 
that the purchase price reflects the value of the timber at that time, 
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both with respect to property obtained from the State and county 
and that obtained from private owners. 

Examination of the deeds and proceedings in connection with the 
acquisition of the various tracts reveals that, with the exception of 
certain easements for rights-of-way, title vested in the United States 
free and clear of encumbrances, defects or interests adversely affecting 
the property. 

There are a number of factors that have contributed to the appre- 
ciation in the value of the timber on this land. In the first place, the 
Government has constructed roadways in connection with the con- 
struction and operation of the military facility at an approximate cost 
of $1,500,000. Thus the timber is now largely accessible for removal. 
In addition, we are informed that the value of timber in this area 
increases at the approximate rate of $50 per acre per year by reason 
of growth, An additional factor is the ereat increase In the value of 
timber and wood products since this property was acquired. A Forest 
Service report on this timber dated May 29, 1956, indicates that 
althou: oh basic logging costs have increased $12 a thouss and, log se ling 

values have increased $40 a thousand. In this connection, we ar 

also informed that at the time this property was acquired, timbe1 
values were largely restricted to fir timber. New uses for wood and 
lumber have how made other species of trees oO the property econom- 
‘ally profitable for harvest. 

I trust this additional information will be satisfactorv for vou 
purposes , 

sincerely vours 


FRANKLIN G. FLoEtTE, Administrate 


STATE OF WASHINGTON, 
DEPARTMENT OF NATURAL RESOURCES, 
Olympia, Wash April 18. 1958 
Hon. Don NI AGNUSON 
House of Re pre sentatives. Washington f) ( 

Dear Don: We are submitting this letter at your request to sub- 
stantiate our position that the lands involved in the Camp Hayden 
tract, if returned to the State, would be available to the general public 
for recreational purposes. In order to establish a documentary sum- 
mary setting forth the rights of the public to use State-owned forest 
lands for recreational purposes as well as setting forth the rights and 
duty of the department of natural resources fo! proves ing access and 
facilities for recreational purposes on State forest board ls ie. we must 
combine fragments of a number of statutes along with well-established 
rights based upon historical use of these lands for such purposes. 

Our attorney general’s office advises us that we have no right to 
prohibit pub lic use of our lands unless such use is in violation of o 
fire statutes or in violation of our general trespass laws set forth i 
RCW 9.38.060 and .070 which basically only prevents any person 
entering upon the land of another from aun damage or committing 
unlawful acts unless such area is enclosed by a legal fence, ete. His. 
torically, entry on State-owned forest ee is a right of the public so 
long as they do not do damage to the property or ignore warnings; 
except in the instance of fire closures. 
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RCW 76.04.210 has been interpreted by the attorney general’s 
office as providing the authority for the former supervisor of Forestry 
(such authority now being transferred to the department of natural 
resources) to establish camping grounds. RCW 76.04.050 sets forth 
under the duties of the supervisor that he “shall * * * in all practical 
and feasible ways protect such lands from the danger of fire * * *.” 

The two preceding statutes referred to have successfully defended 
our position when challenged that our department has the authority 
to establish camping grounds on State-owned forest lands in order to 
provide safe areas for the general public to camp, thereby protecting 
our forest resources from the dangers of improper campiires 

Our attorney general’s formal opinions in matters of this specific 
question have held that the holder of grazing permits issued by our 
department on State lands provides no right to the permittee to the 
exclusive possession of the public lands within their permit areas and 
that in such cases the public is free to hunt upon such lands. RCW 
79.08.080 and .102 set forth the authority for the commissioner of 
public lands to withdraw public lands for speciiic park and recreational 
purposes. While this again shows the intent of the legislature in 
making these lands available for exclusive park purposes, it is not our 
intent in the instance of the Camp Hayden property that these lands 
would be set aside for exclusive park use but rather that the use by 
the general public will be integrated into an overall management 
program for the development of this tract. 

In summary: (1) It is the position of our attorney general’s office 
that except in those instances where we have made specnic notice, 
that entry by the general public on to our State forest lands is a 
right of the general public. (2) That the statutes give the depart- 
ment of natural resources the authority to establish campgrounds on 
such lands. It is our intent to develop these lands for this and other 
recreational eee 

When it is further considered that this property is immediately 
adjacent to the park being established by Clallam County, it will be 
realized that the area will in effect extend the boundaries of the park. 
Development of the Camp Hayden property by our department is 
planned to be done in such a way that it will be a valuable extension 
to the formal Clallam County park area and at the same time the 
area will provide a source of raw material for the industries of the 
area as well as a source of revenue for the support of county govern- 
ment. 

Very truly vours, 
Bert L. Coie, Commissioner. 
By Don Lee FRasER. 


COMMITTEE ACTION 


The committee, after presentation of the merits of the bill by its 
author, Representative Magnuson, and by Representative Westland, 
before the General Government Activities Subcommittee and after 
review of agency comments, determined that the bill should be 
amended as explained above. With this amendment, the committee 
approved the bill and recommends its enactment. 
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Mr. Humphrey, from the Committee on Government Operations, 
submitted the following 


PORT 


To accompany s $010) 


The Committee on Government Operations, to whom was referred 
the bill S. 4010 to provide for the receipt and disbursement of funds, 
and for continuation of accounts when there is a vacancy in the office 
of the disbursing officer for the Government Printing Office, and for 
other purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE 


The purpose of this bill is to (1) change the title of the disbursing 
clerk to disbursing officer for the Government Printing Office; (2) in 
case of death, resign: ation, or separ ation from office, the de ‘puty dis- 
bursing officer or another person designated by the Publie Printer shall 
become acting disbursing officer for a period not exceeding 2 months 
after such vacancy has occurred; (3) relieve the disbursing officer 
or his estate from responsibility for er acts of the deputy disbursing 
officer while acting in his place; and (4) make the deputy disbursing 
officer and his sureties responsible during the period in which he acts 
in the name of the former disbursing officer. 


BACKGROUND 


This bill is similar to legislation, Public Law 85-340, which was 
approved March 15, 1958, providing for the issuance of checks and 
continuation of accounts when there is a vacancy in the office of the 
disbursing officer for the Post Office Department. 

20006 
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\s indicated in House Report 1369 on the legislation previously cited, 
similar provision is contained in the act of December 24, 1942, as 
amended by the act of August 1, 1947 (5 U.S. C, see. 249 (b)), in 
the case of the Treasury a disbursing officer, and also 
with respect to the disbursing officer of each of the military depart- 


ments (act of July “ 1953, 31 U.S. C. 103b; 67 Stat. 296). 

Thea f March 4, 1909 (35 Stat. 1027; 31 U.S. C. 494), authorizes 
tempor: ry ap] 01 ntments of em] love es to act in ease of sickness ol 
unavoidable absence of the disbursing officer of Government aven- 
cies: however, it does not cover death, resignation, o1 separation of 
sucn disbursing’ officer. 

This bill would insure (a) continuity of function for a maximum 


period of 2 months pending the appointment of a new disbursing 


officer by the Public Printer, (6) the execution of necessary documents; 
and (c) the distribut tion of nameplat s containing the facsimile sig- 
ss the . ewly appointed disbursing officer. 

lt suld a 30 De noted that the bill relieves the deceased. separated, 
or resigned oo ri his estate or surety, from liability with 
respect to the continuation of accounts and the issuance of che cks in 
his name. The Government is protected by the provisions of the 


bill, holding responsible the assistant disbursing officers, acting in his 
name, as well as their sureties. 

The committee is informed that this bill was reviewed and ap- 
proved by the Bureau of the Budget, General Accounting Office, 
Treasury Department, and the Department of Justice, before formal 


~ ibmission to the Con iwress. 
AGENCY COMMENTS 


There is attached hereto, and made a part ol this report, comments 
and recommendations submitted to the committee by the Govern- 
ment Printing ee together with communications received from 
the chairman of the Joint Committee on Printing, Assistant Director 
of the Bureau of ihe Budget, and the Comptroller General of the 


United States. 


UNITED STATES GOVERNMENT PRINTING OFFI 
i; 


Wa 


f nite lt States Senate, Was/ ington, D. ps 


Sir: It is respectfully requested that the attached draft bill con- 

. } } . ee ' ° ° 
taining proposed legislation pertal ung to the Government Printing 
Office be introduced before the Congress. 


The purpose of this bill is to prov ide for the receipt and disbursement 


of funds and for continuation of accounts when there is a vacancy in 
the office of the disbursing officer for the Government Printing Office, 
and for other purposes 

The proposed hill has been referred to the 
and we have been advised that a similar bill relating to the Post 
Office Department was cleared by that office last vear with the approv- 
al of the Treasury Department, the General Accounting Office, and 


th Department of Justice. Also, that the Bureau of the Budget has 


Bureau of the Budget 


DEPOSITED By THE 
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chee} d informally with the above avencles and they have raised ho 
ol et ns , 
Verv truly vours 
RAYMOND BLATTENBERGER, 
Publie Printer 
UNirgep STATES GOVERNMENT PRINTING OFFICE, 
Washington, i €3. Apr ul 28, 1958. 
Ho VLIAURICE STANS 


Lh ector, bureau of the Budget, 
Erecutive Office of the President. 
Washington, D. C. 


Dear Mr. Stans: Public Law 85-340, a 


ipproved Mareh 15, 1958, 

Post Office Departime rt Disbursing Officer Vacancy issuance of 

{ iecks, makes proy ISsION fo) the Issuance of checks al d continuation 

of accounts when there 1s a vacancy in the office oO] the disbursing 
oilicer tor th Post Office Department. 

From a review of this bill and the report on same, House Report 

No. 1369, 1 ns that a somewhat similar provision of law should 


be available when there is a vaeancy in the office of the disbursing 


of Government Printing Office. 

proposed bill, which has been informally reviewed by your legal 
uthorities prior to formal transmittal to your office for submission 
to the Congress, is enclosed. This proposed bill would also have the 
effect of cnanging the title of disbursing elerk of the Government 
Printing Office (see sees. 50, 51, 52, and 73 of title 44, U. S. Cod 


to disbursine officer for the Government Printing Office. 


If there are no objections to this proposed legislation, an early 
submission to the Congress would be appreciated. 
Very truiv yours, 
Joun M. WILson, 
Acting Publie Print } 


) : 
IVE OFFICE OF THE PRESIDEN 
> ‘ 
BUREAU OF THE Bupcecer, 
Washi won. DD eS, Vfay LY. 194 
RA MO » B CrPrENBERGI]I 


Dear Mr. BLarrenpercer: Attached is the draft bill to provid 


LO} rye eceipt ai d disbursement of funds and for continuation of 
accounts when thet Isa Vacancy in th office of the disbursing officer 
for the Government Printing Office, and for other purposes, on which 
our ODIO! Vas reque ted in Mi Wilson’s letter of April 28, 1958. 
We have reviewed the bill, and it seems to us to be in good order. 

The sunilar bill relating to the Post Office Department was cleared 


by this office last vear with the approval of the Treasury Department, 
he General Accounting Office, and the De partment of Justice. We 


have cl eked inform: Hy with these agencies and Lhey raise ho obiec- 
n to vour bill 
Sille rely \¢ 1! 


PHILLIP S. HUGHEs, 
Acting Assistant Director for Leqislat? x Re fe Pence 
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acuin i 
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Sincerely 


the yorme 


roy ision 


respo! _ 








Taay 
Julie 


DISBURSING OFFICER FOR THE GOVERNMENT PRINTING OFFICE 5 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washi gton, June 25, 1958. 
Hon. Joun L. McCiEuan, 
Chairman, Committee on Government Operatio) 8, 
United States Senate. 

Di Mr. CHarrMan: Your letter of June 18, 1958, acknowledged 
19, requests our views on 5S. 4010. 

The enactment of S. 4010 would forestall the confusion, delay, and 
additional expense to the United States inevitably occurring in the 
event of the death, resignation, or separation from office of the dis- 
bursing clerk of the Government Printing Office (redesignated as 
disbursing officer). Since the authority of the General Accounting 
Office and the personal financial responsibility of the affected disburs- 
ng officer and deputy disbursing officer(s) would not be lessened by 
he proposed legislation, we see no objection to the favorable considera- 
tion of the bill. Similar legislation concerning the chief disbursing 
officer, the military disbursing officers, and the disbursing officer for 
the Post Office Department is contained in the acts of December 24, 
1942 (56 Stat. 1086), as amended by the act of August 1, 1947 (61 
Stat. 717; 5 U.S. C. 249 (b)); of July 31, 1953 (Public Law 174, 83d 
Cong., 67 Stat. 296) and of March 15, 1958 (Public Law 85-340, 72 
Stat. 34 

Sincerely yours, 
JOSEPH CAMPBELL, 
( omptroller General of the United States. 


O 
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Mr. Humpurey, from the Committee on Government Operations, 
submitted the following 


REPORT 


(To accompany H. R. 12938] 


The Committee on Government Operations, to whom was referred 
the bill (H. R. 12938) to provide for the conveyance of an interest of 
the United States in and to fissionable materials in a tract of land in 
Leon County, Fla., having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 

The following information was included in the report of the House 
Committee on Government Operations (H. Rept. 2058), which is 
included herein and made a part of the report to the Senate: 


PURPOSE 


This bill authorizes and directs the Administrator of 
General Services to convey by quitclaim deed to the city of 
Tallahassee, Fla., the Government’s interest in and to 
fissionable materials in certain lands situated in Leon 
County, Fla. 

BACKGROUND DATA 


The Atomic Energy Act of 1946 (60 Stat. 755, see. 5 (b) (7)) 
provided that in all future conveyances or other authoriza- 
tions to use the public lands there was to be a reservation 
to the United States of fissionable materials. Executive 
Order No. 9701 was issued March 4, 1946, to effectuate this 
same policy as to conveyances of acquired realty, that is, 
excepting fissionable materials. The same policy was 
effectuated by Executive Order 9908, December 5, 1947, 
which superseded Executive Order 9701. The Govern- 
ment’s conveyance of the acquired land to which H. R. 
20006 
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12938 pertains was made in 1947 in compliance with the 
aforementioned Executive order, that is, title to any and 
all fissionable materials was reserved. 

A 1954 amendment to the Atomic Energy Act (68 Stat. 919, 
sec. 68b) stipulated that reservations to the United States of 
fissionable materials in public land should, on application of 
the holder thereof, be rescinded by the head of the agency 
issuing the prior conveyance or other authorization to use; 
this prompted the revocation by Executive Order 10596 

(February 15, 1955) of Executive Order 9908 which applied 
as has been said, to acquired land. A question arose as to 
whether the term “public land” as used in the act of 1954 
was broad enough to include acquired land, or whether it was 
meant to include only land from the public domain. Since 
a divergence of opinion existed among the various agencies, 
the Attorney General was requested by the Atomic Energy 
Commission to issue an opinion on the question; his opinion 
was that reservations in conveyances of acquired land were 
unaffected by the 1954 amendment. 


NEED FOR LEGISLATION 


Regardless of the interpretation placed upon the 1954 
amendment, there seems to be no rational basis for treating 
reservations made in conveyances of acquired land any 
differently than those reservations made in conveyances from 
the public domain. The controlling consideration is that the 
United States is no longer insisting on retaining its past 
reservations of title to fissionable materials. 

The land described in H. R. 12938 was “acquired” land at 
the time it was conveyed by quitclaim deed dated October 1, 
1947, by the Government to the city of Tallahassee, Fla. 
Had this land been a part of the public domain, a release 
could now be obtained administratively pursuant to the 1954 
amendment; but being acquired land, special legislation is 
necessary to effectuate the re ‘lease. 

Since acquiring the land in 1947, the city of Tallahassee 
has sold several industrial sites from the tract, the proceeds 
for such sales used in the construction of the new municipal 
airport. However, the purchasers of these sites were unable 
to obtain loans to finance improvements thereon because of 
the reservations of fissionable materials in the deeds of con- 
veyance. Enactment of H. R. 12938 is needed to enable 
not only past purchasers of these sites to improve them, but 
also to facilitate the sale and improvement of additional 
sites. 

Since in the past few years several bills have been enacted 
releasing reservations of fissionable materials contained in 
conveyances of acquired land, the committee recommended 
to the Atomic Energy Commission that general legislation be 
proposed which would enable releases of such reservations 
administratively rather than legislatively. Accordingly, the 
Atomic Energy Commission recently submitted such a 
proposal, which was introduced (H. R. 12603) by Mr. 
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Holifield and is now pending before the Joint Committee on 
Atomic Energy. It is the hope of the committee that H. R. 
12603 will be enacted during the 85th Congress. However, 
since Congress may very well adjourn within the next 2 
months, it was felt proper to report H. R. 12938 to the 
House, since the possibility exists that there might be 
inadequate time for the enactment of H. R. 12603. 


GENERAL LEGISLATION 


As stated in the House report a number of similar bills have been 
approved by the Congress since 1954, providing for the removal of the 
reversionary interests of the United States in fissionable materials in 
certain parcels of land in various sections of the country. 

Should favorable action be taken on S. 4166, reported recently by 
the Joint Committee on Atomic Energy (S. Rept. No. 1944) in lieu 
of H. R. 12603 referred to in the House report, which would amend 
section 68 of the Atomic Energy Act of 1954 by providing general 
release of reservations of fissionable materials on acquired lands as 
well as on public lands, the objective of H. R. 12938 would be attained, 
and no action would then be required on this or other similar bills 
now pending before the Congress. 
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851TH CONGRESS | SENATE Report 
2d Session No. 2039 


PROVIDING FOR THE CONVEYANCE OF CERTAIN REAL PROPERTY 
OF THE UNITED STATES LOCATED AT THE VETERANS’ ADMIN- 
ISTRATION HOSPITAL NEAR AMARILLO, TEX., TO POTTER 
COUNTY, TEX. 


JULY 29, 1958.—Ordered to be printed 


Mr. Humpurey, from the Committee on Government Operakipttss PSity 
ar i ICHIGAN 
submitted the following 


Riien te «ewes 
5 


REPORT AUG =~ tou 


MAIN 
(To accompany H., R. 5949] READING ROOM 


The Committee on Government Operations, to whom was referred 
the bill (H. R. 5949) to provide for the conveyance of certain real 
property of the United States located at the Veterans’ Administration 
hospital near Amarillo, Tex., to Potter County, Tex., having considered 
the same, report favorably thereon, with amendments, and recommend 
that the bill, as amended, do pass. 

The amendments are as follows: 

On page 2, lines 10 and 11, strike out the words “during a period 
of twenty years from the date of such conveyance’’. 

On page 2, lines 12 and 13, strike out the words “prior to the ex- 
piration of such twenty-year period”’. 


PURPOSE 


The purpose of this bill is to direct the Administrator of General 
Services to convey, without consideration, to the county commissioners 
court of Potter County, Tex., all right, title, and interest of the United 
States to a tract of surplus land comprising approximately 21.9 
acres, constituting a portion of the Veterans’ Administration hospital 
reservation, Amarillo, Tex., to be used only for hospital purposes 
as a part of the Amarillo Medical Center. 


HOUSE ACTION 


The House Committee on Government Operations held extensive 
hearings on this bill and reported it favorably, with an amendment, 
which was designed to restrict the use of the property in question to 
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hospital purposes only for the next 20 years following the date of 
conveyance. The bill, as amended by the House committee, was 
approved by the House of Representatives on July 7, 1958. 


SENATE COMMITTEE AMENDMENTS 


At the request of the Administrator of Veterans’ Affairs, this com- 
mittee adopted the amendments set forth previously, in order to make 
certain that the tract of land here involved would never be used in 
a manner inimical to the proper and effective operations of the Vet- 
erans’ Administration hospital located on the adjoining land, and to 
insure that it would continue to be used for hospital purposes. As 
passed by the House of Representatives, after the expiration of the 
20-year period the property could be put to any use which the owners 
desired without restriction. ‘The committee amendment requires that 
the property be used for hospital purposes only, with a reversion to the 
Government in the event that it ceases to be used for such purposes 
at any time. 

The report of the House Committee on Government Operations, 
accompanying H. R. 5949 (H. Rept. No. 1948), which sets forth 
further information relative to the objectives of the bill, follows. 


[H. Rept. No. 1948, 85th Cong., 2d sess.] 
BACKGROUND 


In 1938 Potter County, Tex., conveyed 364 acres of land to the 
United States as a site for a Veterans’ Administration hospital. The 
conveyance, in effect a donation, was made for a nominal consideration 
of $3. Shortly thereafter, a hospital was erected on the site. 

On August 14, 1950, 297 acres of the acquired site were reported to 
the General Services Administration as excess to the needs of the 
Veterans’ Administration. Subsequently, Public Law 560, 82d Con- 
gress, approved July 16, 1952, authorized and directed the Adminis- 
trator of General Services to donate this excess acreage to Potter 
County. On November 29, 1955, the Veterans’ Administration re- 
ported additional unimproved acreage at the hospital reservation as 
excess to its needs. This acreage is the approximately 21.9 acres 
which would be conveyed to Potter County by H. R. 5949. This 
acreage was appraised at $26,900 in June 1956. 


NEED FOR LEGISLATION 


Since the approximately 21.9 acres were declared surplus, Potter 
County has sought its return for the purpose of using it as part of the 
planned site for the Amarillo Medical Center. The county was 
virtually ineligible to acquire the acreage under provisions of general 
law, whereby up to a 100-percent public benefit allowance is eranted 
where surplus property is to be used for health and educational 
purposes. This ineligibility stemmed from the fact that the county 
was in no position to commence construction on the site within 18 
months. Therefore, this bill was introduced by Mr. Rogers of Texas 
in order to avoid the sale of the acreage to private parties who might 
use it for other purposes which might be detrimental to hospital 
operations on the adjoining site now owned by the county. 


DEPOSITED BY THE 
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STATEMENT 


Hearings on H. R. 5949 were held on three different occasions by 
the General Government Activities Subcommittee. Action was not 
taken on the bill earlier because at that time there was insufficient 
evidence and assurance that the surplus acreage would in fact be 
devoted to hospital purposes. However, the committee has now 
received adequate evidence that the planned Amarillo Medical Center 
is already becoming a reality. In fact, at least two facilities, the 
Potter County memorial blood bank and the bicounty-city health 
unit, are only awaiting assigned positions on which to build. The 
committee further insured that the acreage would be used for hospital 
purposes by adopting an amendment which will cause a use restriction 
to be placed in the deed of conveyance. 


FISCAL DATA 


This bill would result in a fiscal loss in an amount equal to the fair 
market value of the property. However, this loss is somewhat offset 
by the public benefit which will result from the use of the property 
for hospital purposes only. 


EXPLANATION OF AMENDMENT 


The purpose of the committee amendment is to restrict the use of 
this surplus acreage to hospital purposes only for the next 20 years 
following the date of conveyance. Although Potter County donated 
the property to the Government in 1938, the county received full con- 
sideration from the Government’s erection and operation of a hospital 
on the site. Therefore, the property was utilized by the Government 
for the purposes which motivated the donation by the county. The 
committee felt that the property should not be conveyed without 
consideration if the county were to use it for commercial purposes. 
Since the property has been used for hospital purposes for the past 
20 years, and in view of the planned medical center on adjoining prop- 
erty, it is believed to be in the public interest to convey the property 
to Potter County for hospital purposes only. 

In policing this use restriction, it is the intention of the committee 
that no time limit should be set for the commencement of any con- 
struction on this acreage. This acreage is to be considered as an 
integral part of hospital facilities planned for this particular locality. 
The restriction as to use for hospital purposes will be considered as 
complied with so long as the property referred to is used in connection 
with, and as a part thereof, of the overall facility or facilities and 
appurtenant thereto, whether or not there is any actual construction 
on the property; and so long as the 21.9 acres of land are not used 
for purposes inconsistent with and not in furtherance of the hospital 
and appurtenant purposes referred to. 


AGENCY COMMENTS 


The committee received reports on H. R. 5949 from the Bureau of 
the Budget, the General Services Administration, and the Comptroller 
General. The Bureau of the Budget has no objection to enactment 
of the bill. However, both the General Services Administration and 
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the Comptroller General oppose enactment. It is believed that the 
committee amendment, which is for the purpose of restricting the use 
of the acreage to hospital purposes only, will satisfy these two objec- 
tions. These agency comments appear at the end of the report. 


COMMITTEE ACTION 


The committee, after presentation of the merits of the bill by its 
author, Mr. Rogers of Texas, before the General Government Activ- 
ities Subcommittee, and after review of agency comments and testi- 
mony, determined that the bill should be amended as explained above. 
With this amendment, the committee approved the bill and recom- 
mends its enactment. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BupGeEt, 
Washington, D. C., August 5, 1957. 
Hon. WituraM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuarrMan: This is in reply to your letter of March 
14, 1957, requesting the views of this Office with respects to H. R. 5949, 
to provide for the conveyance of certain real property of the U nited 
States located at the Veterans’ Administration hospital near Amarillo, 
Tex., to Potter County, Tex. 

This Office would have no objection to the enactment of this 
measure 

Sincerely yours, 
Percy Rappaport, 
Assistant Director. 


CoMPTROLLER GENERAL OF THE UNITED hy 
Washington, March 22, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CuHatrMan: Further reference is made to your letter of 
March 14, 1957, acknowledged on March 15, requesting the comments 
of the General Accounting Office concerning H. R. 5949, 85th Con- 
gress, Ist session, entitled “A bill to provide for the conveyance of 

certain real property of si United States located at the Veterans’ Ad- 
ministration hospital near Amarillo, Tex., to Potter County, Tex.”’ 

General authority ae for the disposal of Federal real property 
which is surplus to the needs of the Federal Government. Such 
property may be sold and the receipts deposited into the Treasury 
(40 U.S. C. 484 (c)); transferred to political subdivisions of a State 
for parks and recreational use at 50 percent of its fair value (50 U.S 
App. 1622 (h)); transferred to municipalities for educational or public 
health purposes at a sales price which takes into consideration any 
benefit which may accrue to the United States from such use of the 
property by the purchaser (40 U.S. C. 484 (k)); or, it may be trans- 
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ferred for other purposes under general provisions applicable to the 
use to which ite nd is to be put. 

We have no special information as to the property here involved, 
whether it could not be advantageously used by Federal agencies other 
than the Veterans’ Administration, or as to the intended use of the 
land by Potter County, Tex. Furthermore, there is no reason known 
to us which would warrant the transfer of the land to the city if its 
use would be advantageous to another Federal agency. And if, in 
fact, the land is surplus to all Federal needs, no reason is known to us 
why it should be disposed of for any consideration less than that pre- 
scribed by Congress in the general statutes referred to above. For 
this reason, therefore, we recommend against favorable consideration 
of the bill. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





FURTHER AGENCY COMMENTS 


In addition to the agency comments included in the House report, 
the following report has been submitted to this committee: 


VETERANS’ ADMINISTRATION, 
Washington, D. C., July 21, 1958. 
Hon. Joun L. McCueiuan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear Senator McCuievuan: Further reference is made to your 
request for a report by the Veterans’ Administration on H. R. 5949, 
85th Congress, as passed by the House of Representatives on July 7, 
L958, 

The bill proposes to require the Administrator of General Services 
to convey to the county commissioners court of Potter County, Tex., 
without consideration, a tract of 21.9 acres of land which formerly 
constituted a portion of the reservation of the Veterans’ Administra- 
tion hospital, Amarillo, Tex. Section 2 states that the conveyance 
shall be on condition that the property shall be used only for hospital 
purposes for a period of 20 years from the date of conveyance, and if, 
during that period, the Administrator determines that the property 
is no longer being so used, it shall revert to the United States. 

The reservation of the Veterans’ Administration hospital, Amarillo, 
Tex., originally comprised approximately 364 acres of land title to 
which was ac quired from the county of Potter, Tex., by condemnation 
proceedings. The county agreed to an appraisal of value of $3, which 
was paid as consideration for the land. Subsequently, the county 
acquired statutory authority to dispose of its property by sale or gift 
to the United States and, on October 9, 1939, executed a confirmatory 
deed to the Government. A Veterans’ Administration hospital was 
subsequently constructed on the tract which is presently operated as 
a 156-bed hospital with a preponderance of general medical and surgi- 
cal patients. 

In 1950, approximately 297 acres of the acquired site were de- 
clared to the General Services Administration as excess to our needs. 
Subsequently, pursuant to Public Law 560, 82d Congress, July 16, 
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1952, the Administrator of General Services conveyed all right, title, 
and interest of the United States to that land to the county com- 
missioners court of Potter County, Tex. 

Again, in 1955, we declared an additional 20.9 acres at that station 
to the General Services Administration as excess. In a subsequent 
survey this tract was found to contain 21.5975 acres. In the 1955 
report of excess, we requested the future use of the property be 
restricted as follows: 

“Property to be restricted so as to prohibit its use for heavy indus- 
trial or any development from which ogee odors, industrial 
waste, or excessive noise might emanate, or for any purposes which 
will in the judgment of the Administrator of Veterans’ Affairs or his 
designate interfere with the care and treatment of patients in the 
Amarillo, Tex., Veterans Administration Hospital.” 

It is understood that the General Services Administration thereafter 
found the property to be surplus to the needs of the Government. 
This property is the subject of H. R. 5949. 

Our principal interest in the bill is to assure that this 21-acre tract 
is not used in a manner inimical to the proper and effective operation 
of our hospital located on adjoining land. As noted, section 2 would 
require that the property be used for hospital purposes for a period 
of 20 years. That usage, of course, would not be objectionable from 
the standpoint of our hospital. 

It is apparent, however, that following the expiration of the 20-year 
period, the property could be used for purposes which would be incom- 
patible with the nearby Veterans’ Administration hospital. Accord- 
ingly, it is believed that the best interest of the Government will be 
served by either (1) deleting the 20-year limit on the use restriction, 
or (2) continuing that provision and, in addition, restricting the use 
of the land thereafter—for so long as the Government operates the 
mentioned hospital—to hospital or other purposes which, in the joint 
judgment of the Administrator of General Services and the Adminis- 
trator of Veterans’ Affairs, or their designates, does not interfere with 
care and treatment of patients in the hospital. In the latter case, 
appropriate reversion of the land if not so used should also be provided. 

Subject to the foregoing comments, we have no objection to H. R. 
5949. 

Advice has been received from the Bureau o1 the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
SuMNER G. Wuirttier, Administrator. 





GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., July 28, 1958. 
Hon. Joun L. McCuienian, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Drar Mr. Cuarrman: Your letter of July 11, 1958, requested the 
views of the General Services Administration on H. R. 5949, 85th 
Congress, an act to provide for the conveyance of certain real property 
of the United States located at the Veterans’ Administration hospital 
near Amarillo, Tex., to Potter County, Tex. 
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The purpose of the act is to require the Administrator of General 
Services to convey, without consideration, to the County Commis- 
sioners Court of Potter C ounty, Tex., all right, title, and interest of 
the United States to a tract of land compr ising approximately 21.9 
acres, constituting a portion of the Veterans’ Administration hospital 
reservation, Amarillo, Tex. Section 2 of the act requires that the 
deed of conveyance shall be subject to the condition that the property 
will be used for hospital purposes only during a period of 20 years from 
the date of such conveyance, and if at any time prior to the expiration 
of the 20-year period the ‘Administrator of General Services shall 
determine that the property is not used for such purposes, title to the 
property shall revert to the United States. 

We are informed that the Veterans’ Administration hospital reser- 
vation at Amarillo, Tex., originally comprised approximately 364 
acres of land, title to which was acquired from the county of Potter, 
Tex., by condemnation proceedings. A declaration of taking was 
filed in connection with the condemnation action. The judgment on 
the declaration of taking, dated October 27, 1938, vested title to the 
property in the United States for a nominal consideration of $3. The 
county had previously indicated its willingness to donate the site for 
the hospital; however, the condemnation action was instituted be- 
cause the county was without legal authority either to sell or donate 
such property to the United States. Subsequently, the county of 
Potter acquired statutory authority to dispose of its property by sale 
or gift to the United States and, on October 9, 1939, executed a con- 
firmatory deed to the Government. The Veterans’ Administration 
has constructed a hospital on a portion of the tract. 

On August 14, 1950, 297 acres of the acquired site were reported 
to GSA as excess to the needs of the Veterans’ Administration. The 
report of excess indicated no improvements on the 297 acres. Subse- 
quently, Public Law 560, 82d Congress, approved July 16, 1952, 
authorized and directed the Administrator of General Services to 
donate and convey all right, title, and interest of the United States 
to the land reported excess on August 14, 1950, to the County Com- 
missioners Board of Potter County, Tex. Prior to the conveyance, 
this tract was surveyed and found to comprise 286.18 acres. 

House Report No. 2477, 82d Congress, accompanying H. R. 5567, 
enacted into Public Law 560, indicated that the county intended that 
the land would be used for public purposes. However, the act does 
not authorize a restriction on the use of the land, and there is no 
restriction in the deed conveying the property to the county pursuant 
to the act. We have no information on the use subsequently made 
of this land. Also, GSA has no information as to the value of the 
original site at the time the property was acquired or the value ot 
the 286.18 acres at the time that portion was reconveyed pursuant 
to Public Law 560, 82d Congress. 

By report of excess dated November 29, 1955, the Veterans’ Admin- 
istration reported an additional 20.9 acres of unimproved land excess 
at that station. The report of excess imposes the following restriction 
on future use of the property: 

‘Property to be restricted so as to prohibit its use for heavy indus- 
trial or any dey elopment from which obnoxious odors, industrial waste, 
or excessive noise might emanate, or for any purposes which will in 
the judgment of the Administrator of Veterans’ Affairs or his designate 
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interfere with the care and treatment of patients in the Amarillo, Tex., 
Veterans’ Administration Hospital.” 

This tract was surveyed subsequent to the report of excess and found 
to contain 21.5975 acres of land. GSA determined this property to be 
surplus May 1, 1956; however, no action has been taken to dispose of 
the property following a request to withhold disposal pending action 
on contemplated legislation. 

A contract appraisal has been made on this surplus property by 
Mr. Royce Gaut, Amarillo, Tex. Mr. Gaut was of the opinion that 
the market value of the property as of June 22, 1956, was $26,900. 
The appraisal indicates that the highest and best use of the property 
is for commercial or residential subdivision. GSA has classified the 
property as residential. 

In our letter of August 6, 1957, to the House chairman of the Com- 
mittee on Government Operations on H. R. 5949, which is contained 
on pages 4, 5, and 6 of House Report No. 1948 dated June 24, 1958, we 
opposed the enactment of the bill because we believed that the facts 
and circumstances did not warrant reconveyance of the property to 
Potter County, Tex., without consideration. 

GSA is opposed in principle to the enactment of legislation if its 
objectives can be accomplished within the framework of existing law. 
H. R. 5949 as it passed the House of Representatives on July 7, 1958, 
would provide for the conveyance of the property to Potter County, 
Tex., to be used only for hospital purposes for a ne of 20 years. 

Section 203 (k) (1) of the Federal Property and Administrative 
Services Act of 1949 authorizes the Administrator of General Services, 
in his discretion, to assign to the Secretary of Health, Education, and 
Welfare for disposal such surplus real property, including buildings, 
fixtures, and equipment situated thereon, as is recommended by the 
Secretary as being needed for school, classroom, or other educational 
use, or for use in the protection of public health, including research. 
It also authorizes the Secretary to sell or lease such real property for 
public-health purposes to the States and their political subdivisions and 
instrumentalities, and to tax-supported medical institutions, and to 
hospitals or other similar institutions not operated for profit which 
have been held exempt from taxation under section 101 (6) of the 
Internal Revenue Code and, in fixing the sale or lease value of the 
property, to take into consideration any benefit which [has accrued 
or may accrue to the United States from the use of such property by 
any such State, political subdivision, municipality, or institution. 
It appears that the essential purpose of H. R. 5949 can be accomplished 
under this provision of existing law. 

Page 2 of House Report No. 1948 states that the need for this 
legislation arose because Potter County was unable to commence 
construction on the site within 18 months and was therefore ineligible 
to acquire the property under the 1949 act. Regulations implement- 
ing the 1949 act required that as a condition precedent to transfer of 
surplus real property for such purpose that construction on the site 
commence within 18 months subsequent to the transfer of the prop- 
erty. However, since the introduction of H. R. 5949, section 12.10, 
part 12, title 45 of the regulations of the Secretary of the Department 
of Health, Education, and Welfare authorizes the transfer of surplus 
real property to States and their political ee isions and instrumen- 
talities, and tax-supported educational or public health institutions 
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for use as sites for school or public health facilities provided such 
facilities can be constructed thereon within a period of 8 years from 
the date of transfer. It would therefore appear that the reason 
which prompted this legislation no longer exists. 

For these reasons GSA is opposed to the enactment of H. R. 5949. 

The enactment of this bill will result in a fiscal loss to the Govern- 
ment in the amount of the current sales expectancy of this property. 

The Bureau of the Budget advises that although it has no objection 
to the submission of this report, it is not opposed to the enactment 
of this measure. 

Sincerely yours, 
FRANKLIN FLorrs, Administrator. 


rn 
Ww 
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85TH CoNGRESS SENATE REPORT 
2d Session No. 2040 


CONSERVATION OF MIGRATORY FISH AND GAME 
Juty 29, 1958.—Ordered to be printed 


Mr. Maanuson, from the Committee on Interstate and Porgy y RSITY 
Commerce, submitted the following CHIGAN 


Aiin Ff 
PUG 


REPORT "19g 


MAIN 
[To accompany 8. 3185] READING ROOM 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 3185) to promote the conservation of migratory 
fish and game by requiring certain approval by the Secretary of the 
Interior of licenses under the Federal Power Act, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill as amended do pass. 


PURPOSE OF THE BILL 


S. 3185, as amended, would provide that licenses for water power 
projects could not be issued until the Secretary of the Interior is 
satisfied that the plans for fish passing facilities would mitigate the 
loss of migratory fish. 

Public hearings were held by your committee on this legislation, 
and everyone desiring to testify was given an opportunity to be heard. 
Witnesses contended that the passage of this bill would have a major 
influence upon the conservation of salmon runs. 


PROPONENTS’ ARGUMENTS FOR 8. 3185 


This amendment cannot be considered as the establishment of a 
new precedent. On other occasions, the Congress found it advisable 
to place restrictions upon the determinations of the Federal Power 
Commission to preserve valuable resources and protect uses of public 
waters. 

For instance, section 4 (e) of the Federal Power Act (16 U.S. C. 

797) provides, among other things, that the Federal Power Commis- 
sion may issue licenses for projects located in Federal reservations 
only after a finding that such project will not interfere or be incon- 
sistent with the purposes of the reservation, and the license must 
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‘ 
contain such provisions as the head of the Department which has 
supervision of the reservation deems necessary for its adequate pro- 
tection and usage. 
The same section provides that no license affecting navigable waters 
of the United States 


shall be issued until the plans of the dam or other structures 
affecting navigation have been approved by the Chief of 
Engineers and the Secretary of the Army. 


The principle thus enumerated by earlier legislation would now be 
extended to provide for the approval by the Secretary of the Interior 
of licenses on waters of principal importance to valuable fishery 
populations. 

Among those who urged enactment of this legislation were: 

Columbia River Fishermen’s Protective Union, Astoria, Oreg., 
William Westerhold, executive secretary. 

Columbia River Salmon & Tuna Packers Associ ition, Astoria, 
Oreg., James H. Cellars, executive secretary. 

Idaho, Oregon, W ashington, and Montana Wildlife Federation, 
Frank Cullen, president. 

Izaak Walton League of America, Washington, D. C., J. W. 
Penfold, conservation director. 

National Audubon Society, New York, Harold S. Peters, 
technical adviser. 

National Fisheries Institute, Washington, D. C., Charles E. 
Jackson, general manager. 

National Parks Assoc iation, Washington, D. C., Fred M. 
Packard, executive secretary. 

National Wildlife Federation, Washington, D. C., Charles H. 
Callison, conservation director. 

North American Wildlife Federation, Washington, D. C., 
C. R. Gutermuth, secretary. 

Oregon State Fisheries, Salem, Oreg., Albert M. Day, director. 

Pacific Marine Fisheries Commission, Portland, Oreg., M. C. 
James, research coordinator. 

Sport Fishing Institute, Washington, D. C., Robert M. Paul, 
executive secretary. 

Washington Wildlife League, Vancouver Chapter, Howard E. 
Nelson, secretary. 

Washington State Director of Fisheries, Olympia, Wash. 


ARGUMENTS AGAINST §S, 3185 


It was argued that the bill would establish an unwise precedent in 
giving to the Secretary of the Interior a veto power over the Federal 
Power Commission in the licensing of river development projects. 

The Federal Power Commission, state the opponents of 5. 3185, 
was established as an independent bipartisan arm of Congress. They 
feel that this bill would make it subservient to an executive agency 

The Federal Power Commission stated that each application, as 
received, for a permit or license is referred to the United States Fish 
and Wildlife Service through the Secretary of the Interior and to the 
State fish and wildlife agencies involved, for reports and recommenda- 
tions in accordance with the Wildlife Resources Coordination Act 
(16 U.S. C. 661). 
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In many cases the Secretary of the Interior has reported in substance 
that a proposed project would be detrimental to the conservation of 
migratory fish or game. Upor receipt of such recommendations, 
they are referred to the applicant. Thereafter, with only two major 
exceptions, the applicants and the fish and wildlife agencies have, 
with the aid of the Commission, resolved their differences without 
the necessity of a hearing on those questions. 

The Federal Power Commission in conclusion stated that S. 3185 is 
unnecessary, since the interests of all State and Federal agencies con- 
cerned with the protection of migratory fish and game are adequately 
safeguarded under existing law and administrative procedures govern- 
ing the issuance of licenses under the act. 

Among those who opposed the measure were: 

The Washington Water Power Co. 

Pacific Power & Light. 

Portland General Electric Co. 

The Montana Power Co. 

Federal Power Commission. 

American Public Power Association, Washington, D. C., Alex 
Radin, general manager. 

Northwest Public Power Association, Inc., 212 West 13th at 
Columbia Street, Vancouver, Wash., Gus Norwood, executive 
secretary. 

Dean Barline, director of utilities, city of Tacoma, Tacoma, 
Wash. 

National Rural Electric Cooperative Association, 2000 Florida 
Avenue, Washington, D. C. 

Washington Public Utility Districts Association, 1511 Tower 
Building, Seattle, Wash., Ken Billington, executive secretary. 

AMENDMENTS 

(1) Page 1, line 6, immediately after the word “license’’, insert 
“affecting fish and wildlife resources”’ 

(2) Page 1, line 7, delete the words ‘‘for the project’’, and substi- 
tute therefor “of the dam or other structures affecting such fish and 
wildlife resources”’ 

(3) Page 1, line 8, substitute a period for the comma immediately 
after the word ‘‘Interior’’, and delete the remainder of the bill. 

As amended, the legislation would read as follows: 


’ 


That the first sentence of subsection (e) of section 4 of the 
Federal Power Act is amended by inserting be fore the period 
at the end thereof a colon and the following: ‘And provided 
further, That no license affecting fish and wildlife resources 
shall be issued until the plans of the dam or other struc- 
tures affecting such fish and wildlife resources have been ap- 
proved by the Secretary of the Interior.” 


This amendment was suggested by the Department of the Interior 
on the grounds that the standard of not being ‘‘detrimental to the 
conservation of migratory fish and game”’ in the original bill would 
“preclude any evaluation of the relative values involved.” The 
representative of the Department pointed out that there were ‘few 
water-resource projects proposed for construction under Federal 
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license which do not have some detrimental effects on fish or wildlife 
resources or both.”’ 
Your committee concurs in this amendment. 


AGENCY REPORTS 


The Comptroller General and the Department of Justice made no 
recommendation. The Department of the Interior advised that the 
bill presented an issue for the Congress to decide, but suggested the 
amendment discussed above. The Federal Power Commission 
recommended against the enactment of the bill. 

The reports follow: 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., February 10, 1958. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Fore gn Commerce, 
United States Senate. 


Dear Mr. CuarrMan: Your letter dated January 30, 1958, 
acknowledged January 31, 1958, enclosed a copy of S. 3185, 85th 
Congress, for our comments. 

3185 would limit _ licensing authority of the Federal Power 
Commission contained in section 4 of the Federal Power Act (16 
U. S. C. 797 (e)), by ret a approval of projects by the 
Secretary of the Interior as not being detrimental to the conservation 
of migratory fish and game. 

Our office has no information as to the advisability of or the necessity 
for the proposed change in the Federal Power Act; and, therefore, we 
make no recommendation for or against the enactment of S. 3185. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENE RAL, 
Washington, D. C., February : Sr 58, 
Hon. WarREN G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Senator: This is in response to your pervect for the views 
of the Department of Justice concerning the bill (S. 3185) to promote 
the conservation of migratory fish and game co requiring certain 
approval by the Secretary of the Interior of licenses issued under the 
Federal Power Act. 

The bill has been examined, but since the subject matter thereof 
is not related to any of the activities of the Department of Justice, 
we would prefer not to offer any comment concerning it. 

Sincerely yours, 
LAWRENCE E. Watsu, 
Deputy Attorney General. 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 6, 1958. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Senator Maanuson: Your committee has requested a re- 
port on S. 3185, a bill to promote the conservation of migratory fish 
and game by requiring certain approval by the Secretary of the Interior 
of licenses issued under the Federal Power Act. 

The Federal Power Commission is an independent agency. To the 
broad powers of the Commission, the Congress has imposed few con- 
ditions necessitating the approval of executive departments. 

These provisions are as follows: 

Section 4 (e) of the act dealing with licenses affecting the capacity of 
navigable waters and licenses affec ting reserved lands; section 10 (e) 
relative to the charges for the use of facilities of Feder ‘al reclamation 
projects; and section 18 relating to the installation of navigable aids 
and fishways. Congress has also provided in section 10 (e) for the 
approval by the Indian tribe affected of charges for the use of tribal 
lands of organized Indian tribes. 

The bill provides, in effect, that this Department may exercise a 
veto power in behalf of fish and wildlife matters in connection with the 
issuance of a license by the Commission. It, therefore, adds a major 
category of cases in which approval of an executive department is 
needed before the Federal Power Commission may act. Since the 
issue is one of imposing such a limitation, this Department is of the 
opinion that S. 3185 raises an issue which Congress itself should decide. 

While this Department stands ready to utilize any lawful authority 
granted to it by Congress there appears to be a real question as to 
whether in this controversial area the Federal Power Commission 
should be subservient to an executive department. We have in the 
past made recommendations to the Federal Power Commission not 
only to prevent detrimental effects upon migratory fish or other wild- 
life resources, but also to suggest methods and means through which 
these vital resources could be enhanced. The amendments to the 
Coordination Act of 1946 which we intend to submit to your committee 
in the near future will reflect this broader scope of review. 

In the event the Congress is disposed to enact legislation along the 
lines of S. 3185, we suggest the following revision: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the first sentence of 
subsection (e) of section 4 of the Federal Power Act is amended by 
inserting before the period at the end thereof a colon and the following: 

Eas provided further, That no lice nse affecting fish or wildlife resources 

hall be issued until the plans of the dam or other structures affecting 
such fish and Ww ildlife resources have been approved by the Secretary 
of the Interior. 

We suggest this approach because the standard of not being ‘‘detri- 
mental” which would be imposed by S. 3185 would preclude any 
evaluation of the relative values involved. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your Committee. 

Sincerely yours, 
HatFieLp CHILsoN, 
Under Secretary of the Interior. 
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FreprerRAL Power Commission, 
Washington, D. C., March 3, 1958, 


Hon. WarrREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Mr. CuarrMan: In response to your request of January 20, 
1958, there are enclosed copies of the report of the Federal Power 
Commission on the subject bill. 

Sincerely yours, 
FREDERICK STUECK, 
Acting Chairman. 


FEDERAL Power Commission Report on S. 3185, 85TH CoNGRESS 


Section 4 (e) of the Federal Power Act authorizes the Commission 
to issue licenses to non-Federal entities for the purpose of construct- 
ing, operating, and maintaining waterpower developments on any of 
the streams over which Congress has jurisdiction under its authority 
to regulate interstate or foreign commerce, or upon lands of the United 
States (except national parks or national monuments), or for the 
purpose of utilizing the surplus water or waterpower from any 
Government dam. 

This bill would amend section 4 (e) of the Federal Power Act by 
ad li ng, at the end of the first sentence, the following proviso: 

‘And provided further, That no license shall be issued until the plans 
for the project have been approved by the Secretary of the Interior 
after consultation with the Fish and Wildlife Service of the De ‘part- 
ment of the Interior, as not being detrimental to the conservation of 
migratory fish and game.” 

Before issuing a license for hydroelectric development under section 
4 (e) the Commission is required to find under section 10 (a) of the 
act that the project shall be such as in the judgment of the Com- 
mission will be best adapted to a comprehensive plan of development 
of the water resources for power and all other beneficial public uses 
including, of course, conservation and preservation of fish and wildlife 
resources. 

Notice of each application for a permit or license is referred to the 
United States Fish and Wildlife Service through the Secretary of the 
Interior and to the State fish and wildlife agencies involved for re ports 
and recommendations in accordance with the Wildlife Resources 
Coordination Act (16 U.S. C. 661). 

In many cases the Secretary of the Interior has reported in sub- 
stance that a proposed project would be detrimental to the conserva- 
tion of migratory fish or game. Upon receipt of such recommendations 
they are referred to the applicant. Thereafter, with only two major 
exceptions, the applicants and the fish and wildlife agencies have, 
with the aid of the Commission, resolved their differences without 
the necessity of a hearing on those questions. Hearings were held by 
the Commission in the two cases in which agreement was not reached 
and licenses were issued by the Commission subject, however, to the 
construction and operation of fish facilities to be prescribed by the 
Commission upon further study and recommendations by the Secre- 
tary and the State fish and wildlife agencies. 

One of these two cases involved a project by the city of Tacoma, 
Wash., on the Cowlitz River (10 FPC 424). The cost of the fish 
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facilities for the city of Tacoma project has been estimated at $7,100,- 
000 and the city, working in cooperation with the fish and wildlife 
agencies, has financed studies resulting in the design of facilities which 
have been recommended by the fish agencies for other projects since 
licensed by the Commission, which would indicate an awareness on 
both sides of the public interest in fish and wildlife preservation and 
protection, 

The other case in which the applicant and the fish agencies were 
unable to agree involved the Pelton project of Portland General Elec- 
tric Co. on the Deschutes River in Oregon (10 PFC 445). Fish facil- 
ities similar to those designed in connection with the city of Tacoma 
project for passing downstream migrants have been installed at the 
Pelton project. The total cost of fish facilities at the Pelton project 
was about $4,788,000 out of a total project cost of about $20,250,000, 
a rather substantial proportion. The studies made in connection with 
the city of Tacoma project give every indication of solving the down- 
stream migratory fish problem at high dams. In any event these 
extensive and helpful studies would not have been made in connection 
with either project if licenses had not been issued, and it is believed 
that the net result in each case will be wider use of recreational 
values than without the developments. 

The question of the detrimental effect of a proposed project on 
recreation and the conservation of migratory fish and game is one of 
several factors which must be considered as of public ‘signifies ince in 
determining whether a project meets the standards of section 10 (a) of 
the act and the Commission’s findings with respect to those questions 
must be supported by substantial evidence. There are occasions 
when the public is better served by retaining water resources in their 
natural state and foregoing waterpower development. An instance of 
this character occurred when power development was sought on the 
Namekagon River in Wisconsin. Notwithstanding the power benefits, 
the Commission denied a license and was affirmed by the Seventh 
Circuit Court of Appeals. Namekagon Hydro Company v. F. P. C., 
(216 F. 2d 509 (1954)). The court there said that ‘‘Congress was 
aware that conflicting interests would, in all likelihood, be encountered 
when it formulated the statutory guides to be found in section 10 (a) 
of the act.” 

The Federal Water Power Act came as the culmination of decades 
of study and experience by trial and error which demonstrated that 
administrative governmental machinery testing all waterpower 
project proposals by the measuring rod of comprehensive development 
was essential to the optimum utilization of the Nation’s water re- 
sources in the public interest for all beneficial public uses. Late in 
the 19th century and in the early years of the 20th century, the 
Congress itself undertook to examine and license by separate statutes 
each individual non-Federal hydroelectric project proposal. This 
practice assured neither maximum utilization for the public good nor 
consistency with the public interest. Furthermore, the lack of uni- 
form standards made determination of the best multipurpose develop- 
ment impossible and tended toward piecemeal, limited development 
rather than development under the standards later specified in section 
10 (a) of the Federal Power Act. 

The deficiencies in ad hoc action by Congress were early recognized 
by Presidents Theodore Roosevelt and William Howard Taft who 
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refused to approve individual licensing bills and who urged upon the 
Congress the necessity for legislation of general application with 
congressional standards to be met by non-Federal project proposals, 

Out of these Presidential observations and after prolonged study by 
congressional aon and commissions established to develop a 
national water policy came the Federal Water Power Act of 1920. 
The concept of anintalens iin river-basin development is now gen- 
erally recognized as the keystone of the Federal Power Act. The 
Supreme Court pointed this out in First Jowa Cooperative v. Federal 
Power Commission (328 U. S. 152, 180-181), when it said that the 
Power Act: 

“* * * was the outgrowth of a widely supported effort of the con- 
servationists to secure enactment of a complete scheme of national 
regulation which would promote the comprehensive deve lopment of 
the water resources of the Nation, insofar as it was within the reach 
of the Federal power to do so, instead of the piecemeal, restrictive, 
negative approach of the River and Harbor Acts and other Federal 
laws previously enacted.’ 

Fundamental policies of the Federal Power Act and the scheme of 
administrative licensing thereby established with primary responsi- 
bility vested in the Federal Power Commission as an independent 
bipartisan arm of Congress have withstood local pressures and the 
test of critical examination over a long period of years. As the 
Supreme Court said in the Roanoke Rs apids case (¢ hapman \ v. Federal 
Power Commission, 345 U. S. 153, 167), “From the time that the 
importance of power sites was brought to public and congressional 
consciousness during the administration of President Theodore 
Roosevelt, the significant development has been the devising of a 
general power policy instead of ad hoe action by Congress, with all 
the difficulties and di angers of local pressures an id logrolling to which 
such action gave rise.’”’ See the veto messages of Presidents Roosevelt 
and Taft; e. g., 36 Paueedoaa! Record, page 3071 (Muscle Shoals, 
Ala., 1903); 42 Congressional Record, page 4698 (Rainy River, 1908) 
House Document 1350, 60th Congress, 2d session (James River, 1909) ; 
House Document 899, 62d Congress, 2d session (White River, 1912); 
Senate Document 949, 62d Congress, 2d session (Coosa River, 1912). 
For an extensive review of the need for integration of Federal activities 
affecting water uses see; e. g., Report of Secretary of War Stimson, 
House Document 929, 62d Congress, 3d session, pages 32-35 (1912). 

The Federal Power Commission was created as an independent 
regulatory commission by act of Congress, June 23, 1930 (46 Stat. 
797). During the preceding 10-year period administration of the 
Commission’s licensing functions had been vested in the Secretaries 
of War, Interior, and Agriculture, constituted as an ex officio com- 
mission by the Federal Water Power Act of 1920. Experience over 
that period demonstrated that this system of divided, part-time 
departmental responsibility was not conducive to the development of 
the comprehensive and vigilant national water resources policy 
originally envisaged by the 1920 act. This is apparent from the 
legislative history of the 1930 act which reorganized the Commission 
as an independent agency. Secretary of the Interior Wilbur, in ex- 
pressing the administration’s views in support of the change, stated 
to the House Committee on Interstate and Foreign Commerce 
(hearings on H. R. 11408, 71st Cong., 2d sess., pp. 48-49): 
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“T agree with Secretary (of Agriculture) Hyde that we can well 
allow these departments to be represented at hearings before the’ 
Commission to present phases of departmental interest, rather than 
to have the control remain in the departments. Otherwise, even 
though you set up the Commission, you will leave in the hands ‘of the 
Secretaries, or in the hands of the Bureau heads, the power to negate 
whatever the Commission may want to do, that is, to ask the consent 
of the department involved. 

“T cannot conceive of this Federal Power Commission really being 
effective unless it controls all power sites where it grants licenses, for 
if you have to ask the permission of this department or that depart- 
ment, there will be difficulties that will be absolutely impossible to 
overcome.” 

In thus pointing to the necessity for resolution of interagency 
conflicts, Secretary Wilbur was not only speaking for himself but for 
the Secretaries of Agriculture and War (who with him comprised the 
Federal Power Commission) and for the administration. The un- 
fortunate history of the Federal Power Commission up to that time 
was a tragic reminder of the difficulty which reasonable men may 
encounter in trying to work together without centralization of re- 
sponsibility. This was especially apparent where the executive de- 
partments (Interior and War) had construction and operating re- 
sponsibilities in reclamation, flood control, navigation, and power 
distribution, which would tend to have an influence upon their 
decisions in power licensing cases. Congress, itself, has recognized the 
role of an independent agency by directing that rates for the sale by 
the Secretary of the Interior of power generated at certain Federal 
flood-control projects should be submitted fer approval by the Federal 
Power Commission (Flood Control Act of December 22, 1944, 58 
Stat. 887, 890; 16 U.S. C. 825s). 

For another thing, by reason of their location many of the potential 
hydroelectric projects may be expected to be in some manner detri- 
mental to the conservation of migratory fish and game. The bill 
makes no provision for balancing of the detriments against the bene- 
fits, for it simply prohibits the issuance of a license where there is 
detriment. Under the present situation, however, the overall public 
good is examined and where the benefits clearly outweight the detri- 
ments, the water resources can be put to the most beneficial public 
uses. Moreover, as previously mentioned, this has resulted in more 
extended study of remedial measures than would obtain if streams 
were left in their natural state without the ingenuity of man to protect 
fish and wildlife and, indeed, even to augment these great natural 
resources. 

In order to insure the continued effectiveness of the licensing pro- 
visions of the Federal Power Act and the exercise of such power in 
conformity with the basic considerations which led to the enactment 
of the Federal Power Act, it is important that the Commission’s 
authority to decide all issues in accordance with the evidence pre- 
sented be preserved and not circumscribed by restrictive amendments 
such as that carried in S. 3185. 

Finally, the enactment of such legislation is unnecessary because 
the interests of all State and Federal agencies concerned with pro- 
tection of migratory fish and of game are adequately safeguarded by 
existing statutory provisions and administrative procedures for the 
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consideration and determination of licensing matters under the act. 
The Commission therefore recommends against enactment of the bill. 


FREDERICK Stueck, Acting Chairman. 
CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are 
shown as follows (existing law proposed to be omitted is enclosed in 
bracket; new matter is printed in italic; existing law in which no 
change is proposed is shown in roman): 


FrpERAL Power Act 
a * * * * ok * 
United States Code, Title 16, Section 797 


The Commission is authorized and empowered— 

(a) To make investigations and to collect and record data concern- 
ing the utilization of the water resources * * * the water power 
industry * * * location, capacity, development costs * * * sites * * * 
Government dams * * * fair value * * *. 

(b) To determine the actual legitimate original cost of and the net 
investment in a licensed project, * * *. 

(c) To cooperate with the executive departments * * * of State 
or ae il governments in such investigations * * * 

(d) To make public * * * the information secured here under, 

(e) To issue licenses to citizens of the United States, or to any cor- 
poration organized under the laws of the United States, or to any 
corporation “organized under the laws of the United States or any 
State thereof, or to any State or municipality for the purpose of con- 
structing, operating, and maintaining dams, water conduits, reservoirs, 
power houses, transmission lines, or other project works necessary or 
convenient for the development and improvement of navigation and 
for the development, transmission, and utilization of power across, 
along from, or in any of the streams or other bodies of water over 
which Congress has jurisdiction under its authority to regulate com- 
merce with foreign nations and among the several States, or upon 
any part of the public lands and reservations of the United States 
(including the Territories), or for the purpose of utilizing the surplus 
water or water power from any Government dam, except as herein 
provided: Provided, That licenses shall be issued within any reserva- 
tion only after a finding by the commission that the license will not 
interfere or be inconsistent with the purpose for which such reservation 
was created or acquired, and shall be subject to and contain such 
conditions as the Secretary of the department under whose supervision 
such reservation falls shall deem necessary for the ade ‘quate protection 
and utilization of such reservations: Provided further, That no license 
affecting the navigable capacity of any navigable waters of the United 
States shall be issued until the plans of the dam or other structures 
affecting the navigation have been approved by the Chief of Engineers 
and the Secretary of the Army. Whenever the contemplated im- 
provement is, in the judgment of the commission, desirable and 
justified in the public interest for the purpose of improving or devel- 


* * * 
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oping a waterway or waterways for the use or benefit of interstate or 
foreign commerce, a finding to that effect shall be made by the com- 
mission and shall become a part of the records of the commission: 
Provided further, That in case the commission shall find that any Gov- 
ernment dam may be advantageously used by the United States for 
public purposes in addition to navigation, no license therefor shall be 
issued until two years after it shall have reported to Congress the 
facts and conditions relating thereto, except that this provision shall 
not apply to any Government dam constructed prior to June 10, 
1920: And provided further, That upon the filing of any application 
for a license which has not been preceded by a preliminary permit 
under subsection (f) of this section, notice shall be given and published 
as required by the proviso oi said subsection[.]: And provided further, 
That no license affecting fish and wildlife resources shall be issued until 
the plans of the dam or other structures affecting such fish and wildlife 
resources have been approved by the Secretary of the Interior. 

(f) To issue preliminary permits * * * 

(g) Upon its own motion to order an investigation of any occu- 
pancy of, or evidenced intention to occupy, for * * * developing 
electric power, public lands, reservations, or streams * * * and to 
issue such order as appropriate, expedient and in the public interest 
to conserve and utilize the navigation and water-power resources of 
the region. 


O 
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PROPOSED AGREEMENT FOR COOPERATION BETWEEN THE GOV- 
ERNMENT OF THE UNITED STATES OF AMERICA AND THE 
GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN 
AND NORTHERN IRELAND FOR THE COOPERATION ON THE 
USES OF ATOMIC ENERGY FOR MUTUAL DEFENSE PURPOSES 


Juty 29, 1958.—Ordered to be printed 


, , . — ‘ MAIN 
Mr. Pasrorp, from the Joint Committee on Atomic Energy, submittgghoING ROOM 


the following 
REPORT 


[Pursuant to a proposed agreement for cooperation on the uses of atomic energy 
for mutual defense purposes] 


REPORT 


Pursuant to a recent amendment to the Atomic Energy Act of 1954 
voted by the Congress, the President on July 3, 1958, approved and 
authorized the execution of a proposed agreement for cooperation 
between the United Kingdom and the United States pertaiming to 
cooperation on the uses of atomic energy for mutual defense purposes. 
On that same day, the proposed agreement was submitted to the 
President of the Senate and the Speaker of the House and referred 
to the Joint Committee on Atomic Energy. 

The Subcommittee on Agreements for Cooperation of the Joint 
Committee on Atomic Energy, after reviewing the proposed agreement 
and receiving testimony in executive session from representatives of 
the Department of Defense, the Atomic Energy Commission, and the 
State Department, unanimously concluded and reported to the Joint 
Committee that the proposed agreement is in conformance with the 
letter and spirit of the Atomic Energy Act of 1954, as amended. 

The Joint Committee on July 22, 1958, met and adopted the report 
and interposed no objections to the proposed agreement. 

This report is made by the Joint Committee in accordance with 
the provisions of section 202 of the Atomic Energy Act of 1954, 
as amended. 


20006—58——-1 








<P 


e*- 


2 PROPOSED AGREEMENT—ATOMIC ENERGY FOR DEFENSE 


HEARING 


The Subcommittee on Agreements for Cooperation held a hearing 
in executive session, July 11, 1958, to consider the proposed agree- 
ment. The following witnesses appeared at this hearing 


For the State Department: 
Frederick Jandrey, Acting Assistant Secretary for Eurepean 
Affairs. 
Philip J. Farley, Special Assistant to the Secretary for Dis- 
armament and Atomic Energy. 
Richard Breithut, Deputy Special Assistant to the Secretary of 
State for Disarmament and Atomic Energy 
William N. Dale, Officer in Charge United Kingdom and Ireland 
Affairs. 
John Pender, Office of the Legal Advise: 
For the Department of Defense: 
Hon. Herbert B. Loper, Assistant to the seere vary of Defense for 
Atomic Energy. 
Lt. Gen. Clovis E. Byers, United States Arm) , Office of Assistant 
secretary of Defense (International Security Matters). 
William E. Lang, United States Army, Office of Assistant Seere- 
tary of Defense (International Affairs 
Col. Delmar L. Crowson, United States Air Foree, Office of the 
Assistant to the Secretary of Defense for Atomic Energy. 
Lt. Col. Marvin Stanford, United States Army, Office of the 
Assistant to the Secretary of Defense for Atomic Energy. 
Col. Sidney S. Rubenstein, United States Air Force, Office of the 
Assistant Secretary of Defense Manpower and Personnel. 
C. Donald Garrett, United States Air Force, Office of the Assistant 
Secretary of Defense Manpower and Personnel. 
Harry R. Van Cleve, Office of General Counsel 
Jere H. Dykema, Office of General Counsel. 
For the Atomic Energy Commission 
Harold S. Vance, Commissioner. 
John Hall, Deputy General Manager for International Affairs 
Gen. A. D. Starbird, Director, Military Applications. 
Rear Adm. H. G. Rickover, Chief, Naval Reactors Branch 
J. A. Waters, Director of Security. 
Paul Gaughran, Deputy Director Security. 
Algie Wells, General Counsel’s Office 
Frank Parks, General Counsel’s Office 
Roland Anderson, General Counsel’s Office (Patents 
Myron Kratzer, International Affairs Division 
Bryan LaPlante, congressional liaison 


BACKGROUND 


Effective July 21. 1900. the United States entered into two agree- 
ments for cooperation with the United Kingdom. One pertained to 
the exchange of atomic information for mutual defense purposes and 
the other to civil uses of atomic energy. The United States entered 
into the 1955 agreements pursuant to the Atomic Energy Act of 1954. 

Through the implementation of the 1955 agreements for coopera- 
tion and subsequent amendments, the United States within the limits 
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of the Atomic Energy Act of 1954, has cooperated with the United 
Kingdom during the past 3 years in the exchange of certain scientific 
and military information to the benefit of both countries. Informa- 
tion relating to the design or fabrication of atomic weapons which 
could be communicated was limited by United States law to external 
characteristics, effects and the systems employed in their delivery or 
use to the extent that such did not reveal important information 
concerning the design or fabrication of the nuclear components. 

In addition the Atomic Energy Act of 1954 prohibited the transfer 
by the United States to another nation of nuclear material for military 
purposes. 

Notwithstanding the beneficial results to date of the cooperation 
between the United States and the United Kingdom, in light of the 
current world situation, it has become evident that greater cooperation 
between the two countries is not only desirable but is essential. 
Accordingly, among various decisions reached by President Eisen- 
hower and British Prime Minister Macmillan in their October 25, 
1957, meeting was the following: 


rm 


he President of the United States will request the Con- 
gress to amend the Atomic Energy Act as may be necessary 
and desirable to permit of close and fruitful collaboration of 
scientists and engineers of Great Britain, the United States, 
and other friendly countries, 


The President in his state of the Union message to Congress on 
January 9, 1958, also pointed out: 


It is wasteful in the extreme for friendly allies to consume 
talent and money in solving problems that their friends have 
already solved—all because of artificial barriers to sharing. 
We cannot afford to cut ourselves off from the brilliant 
talents and minds of scientists in friendly countries. The 
task ahead will be hard enough without handcuffs of our own 
making. 


In accordance with this recognition, an amendment to the Atomic 
Energy Act of 1954 was passed by the 85th Congress during the 2d 
session which permits, under carefully stated conditions, greater 
cooperation between the United States and other friendly countries 
in the exchange of military information and material. This amend- 
ment which was incorporated in Public Law 85-479 and signed by the 
President on July 2, 1958, permits greater exchange with military 
allies of information and material as follows: 


1. Material, including nonnuclear parts of weapons, mili- 
tary reactors, and nuclear materials for use in military 
reactors and weapons; 

2. Classified information (restricted data) of a nature to 
assist an individual nation or regional defense group such as 
NATO to improve its training and prepare for mutual 
cle fense;: and 

3. Classified information (restricted data) of a nature to 
assist another individual nation to improve its atomic weapon 
design, development or fabrication capability, and concerning 
military reactors 
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Transfer of nuclear material for atomic weapons use and com- 
munication of sensitive restricted data concernu 1g atomic weapons 
may only be transferred to a military ally that has made substantial 
progress in the development of atomic weapons and where the material 
or information is necessary to improve that country’s atomic weapon 
design, development, or fabrication capability. Similarly, non- 
nuclear parts of atomic weapons may be transferred only to those 
nations that have made substantial progress in the development of 
atomic weapons. 

Public Law 85-479 requires that prior to such cooperation the 
President must determine in writing that it will promote and will not 
constitute an 
and that such cooperation may take place only while the cooperating 
nation is participating with the United States pursuant to an inter- 
national arrangement by substantial and material contributions to the 
mutual defense and security. 


unreasonable risk to the common defense and security 


In addit mn. t] rec | mendment to the Atomic | I Act of 
195 p! vides i propo d mei f ) on volving 
communication of classified information or transfer of material for 
military purposes must b subn itted to the ¢ d referred to 
the Jomt ( on mitt eg id 1 hecome effecti » at the (‘one 33 pas e 
a concurrent dais at Hassorevdl wie Ob dav 30 davs during 


the R5th Con: 


The proposed agreement between the United States and the United 
econ for cooperation on the uses of atomic energy for mutual- 
def ense purposes, subi itted to Clongeress on July 3. 1958. by thre 


Presid nt, is tne first such proposed agreement 1 tween t 


States and an ally to come before Congress since amendment of the 
Atomic Energy Act of 1954 by Publie Law 85-479. 


SUMMARY OF PROPOSED AGREEMENT 


The cooperation to be undertaken by the United States and the 
United Kingdom pursuant to the proposed agreement involves the 
exchange of certain restricted data and the transfer of a submarine 
nuclear propulsion plant, as well as special nuclear material for use in 
that plant. 

The proposed agreement provides that the United States and the 
United Kingdom will exchange classified information necessary to the 
development of defense plans; the training of personnel in the employ- 
ment of and defense against atomic ee ~~ other military 
applications of atomic energy; the evaluation of the capabilities of 
potential enemies in the employment of atomic eee and other 
military applications of atomic energy; and the development of 
delivery systems for carrying atomic weapons. In addition, the pro- 
posed agreement provides for both nations to exchange classified 
information pertaining to atomic weapons necessary to improve each 
country’s atomic weapon design, development, and fabrication 
capability. 

The proposed agreement continues in effect the cooperation pre- 
viously entered into between the United Kingdom and the United 
States with regard to the exchange of nuclear submarine reactor 
information. This cooperation has been taking place pursuant to a 
previous amendment to the existing 1955 agreement for cooperation 
pertaining to civil uses of atomic energy. 
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Broader cooperation would henceforth be possible in the military 
reactor field. The proposed agreement provides that the United 
States, subject to terms and conditions acceptable to the United States, 
will authorize an American company to transfer by sale to the United 
Kingdom a complete submarine nuclear propulsion plant. It also 
provides for the sale to the United Kingdom of the nuclear material 
necessary to operate the submarine for a period of 10 years following 
the date the agreement becomes effective and subject to terms and 
conditions acceptable to the United States for an American company 
to transfer this nuclear material in the form of fabricated fuel elements. 

The United Kingdom agrees to indemnify and hold harmless the 
United States against any liability or damage which might be caused 
by the equipment after it is removed from the United States. 

Nuclear material sold by the United States pursuant to the agree- 
ment would be at prices equivalent to prices charged to domestic pur- 
chasers. Should the United Kingdom desire, the United States dur- 
ing a 10-year period would reprocess any of the nuclear material sold 
under the agreement in United States facilities either public or private 
on terms and conditions to be agreed. 

If either country makes an invention or discovery, based upon in- 
formation received by it under the agreement, each country will re- 
ceive title to the patent in its own country in addition to a royalty- 
free license to use the patent in the other country. The country 
making such invention or discovery would obtain title to the patent 
in a third country in which case the country having furnished the 
original information on which the invention or discovery is based 
would be granted a royalty-free license. 

The proposed agreement specifically requires that all cooperation 
under the agreement will take place only when the communicating or 
transferring nation determines that such cooperation will promote and 
will not constitute an unreasonable risk to its defense and security, 
and during the time that the United States and the United Kingdom 
are participating in an international arrangement for their mutual 
defense and security through substantial and material contributions 
thereto. 

The proposed agreement also provides that both countries will 
maintain appropriate security safeguards and standards and that 
any material or information exchanged pursuant to the agreement 
will not be transferred to unauthorized persons. The proposed 
agreement would remain in force until such time as both nations agree 
to its termination. The provision for exchange of informs ition, how- 
ever, may be terminated by either party following 1 year’s advance 
notice to take effect at the end of a term of 10 years or thereafter 
on | year’s notice to take effect at the end of any subsequent term of 
5 years. The provision relative to nuclear material for use in the 
submarine propulsion plant is limited to a period of 10 years which 
may be extended only by amendment of the agreement. 


COMMITTEE COMMENTS 


In its report to Congress, in support of the 1958 amendment to the 
Atomic Energy Act of 1954 (S. Rept. No. 1654, H. Rept. No. 1849), 
the Joint Committee was of the opinion that closer collaboration 
should be had between the United States and Great Britain in the 
atomic weapons field. The proposed agreement for cooperation, 
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submitted to Congress on July 3, 1958, will make possible this closer 
collaboration and is in conformance with the letter and spirit of the 
Atomic Energy Act of 1954, as amended by Public Law 85-479 

The information which may be exchanged under this agreement and 
the arrangements whereby it will be possible for the United Kingdom 
to purchase a submarine nuclear reactor plant in the United States 
will help significantly to conserve the scientific talents of the two 
nations and will contribute substantially to our mutual defense. 

It is understood that in implementing the agreement and prior to 
the transfer of any material or communication of any information by 
the United States that the Joint Committee will be informed of the 
contemplated action and the details involved. It is also understood 
that in carrying out the arrangements whereby the United Kingdom 
will obtain an American nuclear submarine reactor and necessary 
information relating thereto that no interference will result to the 
United States naval reactors program which of necessity must con- 
tinue its work at no less rapid rate than it has in the past. 

The Joint Committee, as in the earlier 1955 agreement for coopera- 
tion with the United Kingdom on the exchange of atomic information 
for mutual defense purposes and the amendments thereto, closely 
reviewed the security arrangements and practices to be followed in 
implementing the proposed agreement. The committee in the past 
has required the Atomic Energy Commission to keep the committee 
informed on a current basis of the security practices followed and will 
continue to do this. The committee has received assurances that 
adequate eume safeguards will be afforded to information and 
material transferred. In particular the committee received assur- 
ances as to the United Kingdom personnel security measures, and on 
the legal and practical arrangements applying to the transfer of 
restricted data or materials or equipmert from the ae Kingdom 
to a third nation under bilateral or trilateral exchange arrangements. 

Similarly, the committee has closely reviewed the pate nt provision 
in the proposed agreement in order to assure that American interests 
are adequately protected in any invention or discovery resulting from 
information transferred. 

There follows as appendix I the proposed agreement with the 
United Kingdom and the statutory ner nee; as appendix II, 
an unclassified statement by Mr. Frederick a ‘vy, Deputy Secre- 
tary for European Affairs, Department of State, made before the 
Subcommittee on Agreements for Cooperation July 11, 1958, in sup- 
port of the agreement; as appendix III, an interpretation of article 
VII of the proposed agreement, and as appendix IV, Public 
Law 85-479 


APPENDIX | 


AGREEMENT BETWEEN THE GOVERNMENT OF THE UNITED STATES OF 
AMERICA AND THE GOVERNMENT OF THE UNITED KINGDOM OF 
GREAT BRITAIN AND NORTHERN [IRELAND FOR THE COOPERATION 
ON THE Uses or Atomic ENERGY FOR MutTuaL DEFENSE PURPOSES 


The Government of the United States of America and the Govern- 
ment of the United Kingdom of Great Britain and Northern Ireland 
on its own behalf and on behalf of the United Kingdom Atomic 
Energy Authority, 
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Considering that their mutual security and defense require that 
they be prepared to meet the contingencies of atomic warfare; 

Considering that both countries have made substantial progress in 
the development of atomic weapons; 

Considering that they are participating together in international 
arrangements pursuant to which they are making substantial and 
material contributions to their mutual defense and security; 

Recognizing that their common defense and security will be ad- 
vanced by the exchange of information concerning atomic energy and 
by the transfer of equipment and materials for use therein; 

Believing that such exchange and transfer can be unde rtaken with- 
out risk to the defense and security of either country; and 

Taking into consideration the United States Atomic Energy Act of 
1954, as amended, which was enacted with these purposes in mind, 

Have agreed as follows: 


ARTICLE I 
GENERAL PROVISION 


While the United States and the United Kingdom are participating 
in an international arrangement for their mutual defense an security 
and making substantial and material contributions thereto, each Party 
will communicate to and exchange with the other Party alien ation, 
and transfer materials and equipment to the other Party, in accord- 
ance with the provisions of this Agreement provided that the com- 
municating or transferring Party determines that such cooperation 
will promote and will not constitute an unreasonable risk to its defense 
and security. 

ARTICLE II 


EXCHANGE OF INFORMATION 


A. Each Party will communicate to or exchange with the other 
Party such classified information as is jointly determined to be neces- 
sary to: 

l. the development of defense plans; 

2. the training of personnel in the employment of and defense 
against atomic weapons and other military applications of atomic 
energy; 

3. the evaluation of the capabilities of potential enemies in the 
employment of atomic weapons and other military applications 
of — energy ; 

the developme nt of delivery systems compatible with the 
aoa weapons which they carry; and 

5. research, development and design of military reactors to 
the extent and by such means as may be agreed. 

B. In addition to the cooperation provided for in paragraph A of 
this Article each Party will exchange with the other Party other 
classified information concerning atomic weapons when, after consul- 
tation with the other Party, the communicating Party determines 
that the communication of such information is necessary to improve 
the recipient’s atomic weapon design, development and fabrication 
capability. 








8 PROPOSED AGREEMENT—ATOMIC ENERGY FOR DEFENSE 
ARTICLE III 
TRANSFER OF SUBMARINE NUCLEAR PROPULSION PLANT AND MATERIALS 


The Government of the United States will authorize, subject to 
terms and conditions acceptable to the Government of the United 
States, a person to transfer by sale to the Government of the United 
Kingdom or its agent one complete submarine nuclear pve 
plant with such spare parts therefor as may be agreed by the Parties 
ian to communicate to the Government of the United Pilots or its 
agent (or to both) such classified information as relates to safety 
features and such classified information as is necessary for the design, 
manufacture and operation of such propulsion plant. A person or 
persons will also be authorized, for a period of ten years following the 
date of entry into force of this Agreement and subject to terms and 
conditions acceptable to the Government of the United States, to 
transfer replacement cores or fuel elements for such plant 

B. The Government of the United States will transfer by sale 
agreed amounts of U-235 contained in uranium enriched in the isotope 
U-235 as needed for use in the submarine nuclear propulsion plant 
transferred pursuant to paragraph A of this Article, during the ten 
years following the date of entry into force of this Agreement on such 
terms and conditions as may be agreed. If the Government of the 
United Kingdom se requests, the Government of the United States 
will during such period reprocess any material sold under the present 
paragraph in facilities of the Government of the United States, on 


terms and conditions to be agreed, or authorize such reprocessing in 
private facilities in the United Ste ee. Enriched uranium recovered 
in reprocessing such materials by either Party may be purchased by 


the Government of the United States aie 1 terms and conditions to be 
agreed. Special nuclear material recovered in reprocessing such mate- 
rials and not purchased by the Government of the United States may 
be returned to or-retained by the Government of the United Kingdom 


and any U—235 not sai hased by the Government of the United States 
will be credited he amounts of U-235 to be transferred by the 
— rnment of snes U nited States under this Agreement 

The ¢ Government of the [ nited States shall] be compensated 
ae enriched uranium sold by it pursuant to this Article at the 
United States Atomic Energy Commission’s published harges a ippli- 
cable to the domestic distribution of such material in effect at the time 
of the sale At 1\ pure! se of MPLe hed iranium by Cine Be oteeicns 
Shales Waited Citatee peiran ant to this Article all be at the applicable 
price of the { nited States Atomi ane (‘ommission for the purchase 
of enriched uranium in effect at ihe time of purchase of such enriched 


uranium. 

D. The Parties will exchange classified information on methods of 
re aprouenng fuel elements of the type utilized in the propulsion plant 

» be transferred under this Article, including classified information 
on the design, construction and operation of facilities for the reprocess- 
ing of such fuel elements. 

EK. The Government of the United Kingdom shall idemnify and 
hold harmless the Government of the United States against any and 
all liabilities whatsoever (including third-party li: ibility for any dam- 
age or injury occurring after the propulsion plant or parts thereof, 
including spare parts, replacement cores or fuel elements are taken 
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outside the United States, for any cause arising out of or connected 
with the design, manufacture, assembly, transfer or utilization of the 
propulsion plant, spare parts, replacement cores or fuel elements 
transferred pursuant to paragraph A of this Article. 


ARTICLE IV 


RESPONSIBILITY FOR USE OF INFORMATION, MATERIAL, EQUIPMENT AND 
DEVICES 


The application or use of any information (including design draw- 
ings and specifications), material or equipment communicated, ex- 
changed or transferred under this Agreement shall be the responsi- 
bility of the Party receiving it, and the other Party does not provide 
any indemnity, and does not warrant the accuracy or completeness 
of such information and does not warrant the suitability or complete- 
ness of such information, material or equipment for any particular 
use or application. 

ARTICLE V 


CONDITIONS 


A. Cooperation under this Agreement will be carried out by each 
of the Parties in accordance with its applicable laws. 

B. Under this Agreement there will be no transfer by either Party 
of atomic weapons. 

C. Except as may be otherwise agreed for civil uses, the information 
communicated or exchanged, or the materials or equipment trans- 
ferred, by either Party pursuant to this Agreement shall be used by 
the recipient Party exclusively for the preparation or implementation 
of defense plans in the mutual interests of the two countries. 

D. Nothing in this Agreement shall preclude the communication 
or exchange of classified information which is transmissible under other 
arrangements between the Parties. 


ARTICLE VI 
GUARANTIES 


A. Classified information, materials and equipment communicated 
or transferred pursuant to this Agreement shall be accorded full 
security protection under applicable security arrangements between 
the Parties and applicable national legislation and regulations of the 
Parties. In no case shall either Party maintain security standards 
for safeguarding classified information, materials or equipment made 
available pursuant to this Agreement less restrictive than those set 
forth in the applicable security arrangements in effect on the date 
this Agreement comes into force. 

B. Classified information communicated or exchanged pursuant to 
this Agreement will be made available through channels existing or 
hereafter agreed for the communication or exchange of such informa- 
tion between the Parties. 

C. Classified information, communicated or exchanged, and any 
materials or equipment transferred, pursuant to this Agreement shall 
not be communicated, exchanged or transferred by the recipient 


S. Rept. 2041, 85-2 2 
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Party or persons under its jurisdiction to any unauthorized persons, 
or, except as provided in Article VII of this Agreement, beyond the 
jurisdiction of that Party. Each Party may stipuls ite the degree to 
which any of the information, materials or equipment communicated, 
exchanged or transferred by it or persons under its jurisdiction pur- 
suant to this Agreement may be disseminated or distributed; may 
specify the categories of persons who may have access to such infor- 
mation, materials or equipment; and may impose such other restric- 
tions on the dissemination or distribution of such information, mate- 
rials or equipment as it deems necessary. 


ARTICLE VII 
DISSEMINATION 


Nothing in this Agreement shall be interpreted or operate as a bar 
or restriction to consultation or cooperation in any field of defense by 
either Party with other nations or international organizations. 
Neither Party, however, shall communicate classified information or 
transfer or permit access to or use of materials, or equipment, made 
available by the other Party pursuant to this Agreement to any nation 
or international organization unless authorized to do so by such other 
Party, or unless such other Party has informed the recipient Party 
that the same information has been made available to that nation or 
international organization. 


ARTICLE VIII 
CLASSIFICATION POLICIES 


Agreed classification policies shall be maintained with respect to 
all classified information, materials or equipment communicated, ex- 
changed or transferred under this Agreement. The Parties intend to 
continue the present practice of consultation with each other on the 
classification of these matters. 


ARTICLE IX 
PATENTS 


A. With respect to any invention or discovery employing classified 
information which has been communicated or exchanged pursuant to 
Article II or derived from the submarine propulsion plant, material 
or equipment transferred pursuant to Article II], and made or con- 
ceived by the recipient Party, or any agency or corporation owned 
or controlled thereby, or any of their agents or contractors, or any 
employee of any of the foregoing, after t he date of such communication, 
exchange or transfer but during the period of this Agreement: 

In the case of any such invention or discovery in which 
rights are owned by the recipient Party, or any agency or corpo- 
ration owned or controlled thereby, and not included in subpara- 
graph 2 of this paragraph, the recipient Party shall, to the extent 
owned by any of them: 

(a) transfer and assign to the other Party all right, title 
and interest in and to the invention or discovery, or patent 
application or patent thereon, in the country of that other 
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Party, subject to the retention of a royalty-free, non- 
exclusive, irrevocable license for the governmental purposes 
of the recipient Party and for the purposes of mutual defense; 
and 

(b) grant to the other Party a royalty-free, non-exclusive, 
irrevocable license for the governmental purposes of that 
other Party and for purposes of mutual defense in the country 
of the recipient Party and third countries, including use in 
the production of material in such countries for sale to the 
recipient Party by a contractor of that other Party; 

2. in the case of any such invention or discovery which is 
primarily useful in the production or utilization of special nuclear 
material or atomic energy and made or conceived prior to that 
time that the information it employs is made available for civil 
uses, the recipient Party shall: 

(a) obtain, by appropriate means, sufficient right, title 
and interest in and to the invention or discovery, or patent 
application or patent thereon, as may be necessary to fulfill 
its obligations under the followi ing two subparagraphs: 

(b) transfer and assign to the “other Party all right, title 
and interest in and to the invention or discove ry, or patent 
application or patent thereon, in the country of ‘that other 
Party, subject to the retention of a royalty-free, non-ex- 
clusive, irrevocable license, with the right to grant sub- 
licenses, for all purposes; and 

(c) grant to the other Party a royalty-free, non-exclusive, 
irrevocable license, with the right to grant sublicenses, for 
all purposes in the country of the recipient Party and in 
third countries. 

B. 1. Each Party shall, to the extent owned by it, or any agency 
or corporation owned or controlled thereby, grant to the other Party 
a royalty-free, non-exclusive, irrevocable license to manufacture and 
use the subject matter covered by any patent and incorporated in 
the submarine propulsion plant and spare parts transferred pursuant 
to paragraph A of Article III for use by the licensed Party for the 
purposes set forth in paragraph C of Article V 

The transferring Party neither warrants nor represents that the 
submarine propulsion plant or any material or equipment transferred 
under Article LI1 does not infringe any patent owned or controlled by 
other persons and assumes no liability or obligation with respect there- 
to, and the recipient Party agrees to indemnify and hold harmless the 
transferring Party from any and all liability arising out of any infringe- 
ment of any such patent. 

C. With respect to any invention or discovery, or patent thereon, 
or license or sublicense therein, covered by paragraph A of this Article, 
each Party: 

1. may, to the extent of its right, title and interest therein, 
deal with the same in its own and third countries as it may desire, 
but shall in no event discriminate against citizens of the other 
Party in respect of granting any license or sublicense under the 
patents owned by it in its own or any other country; 

2. hereby waives any and all claims against the other Party 
for compensation, royalty or award, and hereby releases the other 
Party with respect to any and all such claims. 
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D. 1. No patent application with respect to any classified invention 
r.discovery employing classified information which has been com- 
aienid or exchanged pursuant to Article II, or derived from the 
submarine propulsion plant, material or equipment transferred pursu- 
ant to Article IIl, may be filed: 
(a) by either Party or any person in the country of the other 
Party except in accordance with agreed conditions and procedures; 
or 
(b) in any country not a party to this Agreement except as 
may be agreed and subject to Articles VI and VII. 
Appropris ute secrecy or prohibition orders shall be issued for the 
purpose of giving effect to this paragraph. 


ARTICLE 





X 
PREVIOUS AGREEMENTS FOR COOPERATION 


Effective from the date on which the present Agreement enters 
into force, the cooperation between the Parties being carried out under 
or envisaged by the Agreement for Cooperation Regarding Atomic 
Information for Mutual Defense Purposes, which was signed at Wash- 
ington on June 15, 1955, and by paragraph B of Article I bis of the 
Agreement for Cooperation on Civil Uses of Atomic Energy, which 
was signed at Washington on June 15, 1955, as amended by the 
Amendment signed at Washington on June 13, 1956, shall be carried 
out in accordance with the provisions of the present Agreement. 


ARTICLE XI 
DEFINITIONS 


For the purposes of this Agreement: 

A. “Atomic weapon” means any device utilizing atomic energy, 
exclusive of the means of transporting or propelling the device (where 
such means is a separab le and divisible part of the device), the prin- 
cipal purpose of which is for use as, or for development of, a weapon, 
a ry apon prototype, or a weapon test device. 

A. “Classified information” means information, data, materials, 
services or any other matter with the security designation ‘Confiden- 
tial” or higher applied under the legislation or regulations of either 
the United States or the United Kingdom, including that designated 
by the Government of the United States as “Restricted Data” or 
“Formerly Restricted Data’ and that designated by the Government 
of the United Kingdom as “ATOMIC”’. 

©. “Equipment” means any instrument, apparatus or facility and 
includes any facility, except an atomic weapon, capable of making 
use of or producing special nuclear material, and component parts 
thereof, and includes submarine nuclear propulsion plant, reactor and 
military reactor. 

D. “Military reactor’ means a reactor for the propulsion of naval 
vessels, aire raft or land vehicles and military package power reactors. 

EK. ‘Person’ means: 

1. any individual, corporation, partnership, firm, association, 
trust, estate, public or private institution, group, government 
agency or government corporation other than the United States 
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Atomic Energy Commission and the United Kingdom Atomic 
Energy Authority; and 

2. any legal successor, representative, agent or agency of the 
foregoing. 

F. “Reactor” means an apparatus, other than an atomic weapon, 
in which a self-supporting fission chain reaction is maintained and 
controlled by utilizing uranium, plutonium or thorium, or any com- 
bination of uranium, plutonium or thorium. 

G. “Submarine nuclear propulsion plant’? means a propulsion 
plant and includes the reactor, and such control, primary, auxiliary, 
steam and electric systems as may be necessary for propulsion of 
submarines. 

H. References to this Agreement to the Government of the United 
Kingdom include the United Kingdom Atomic Energy Authority. 


ARTICLE XII 
DURATION 


This Agreement shall enter into force on the date on which each 
Government shall have received from the other Government written 
notification that it has complied with all statutory and constitutional 
requirements for the entry into force of this Agreement, and shall 
remain in force until terminated by agreement of both Parties, except 
that, if not so terminated, Article If may be terminated by agreement 
of both Parties, or by either Party on one year’s notice to the other 
to take effect at the end of a term of ten years, or thereafter on one 
year’s notice to take effect at the end of any succeeding term of five 
years. 

In witness whereof, the undersigned, duly authorized, have signed 
this Agreement. 

Done at Washington this third day of July, 1958, in two original 
texts. 

For the Government of the United States of America: 

JoHN Foster DUuLLEs, 
Secretary of State. 


For the Government of the United Kingdom of Great Britain and 
Northern Ireland: 
Hoop 
Her Majesty’s 
Chargé d’ Affaires a. 2. 


To the Congress of the United States: 

[It has become manifestly clear of late that the countries of the 
free world must, for their collective defense and mutual help, endeavor 
to combine their resources and share the large tasks that confront us. 
This is particularly true in the field of scientific research and develop- 
ment in support of greater collective security, notably in the field of 
military applications of atomic energy. Close collaboration between 
scientists and engineers of the United States and the United Kingdom 
during World War II proved most fruitful. 

The free world again faces a similar challenge which the free nations 
can most effectively meet by cooperating with one another in genuine 
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partnership. I pointed out to the Congress earlier this year that it 
was “wasteful in the extreme for friendly allies to consume talent and 
money in solving problems that their friends have already solved— 
all because of artific ial barriers to sharing.’’ Since then the Congress 
has responded with necessary changes in our legislation on the basis 
of which this Govaraneend has just concluded an agreement with the 
Government of the United Kingdom which provides the framework 
for closer cooperation on uses of atomic energy for mutual defense 
purposes. 

Pursuant to that legislation I am submitting to each House of the 
Congress an authoritative copy of the agreement. I am also trans- 
mitting a copy of the Secretary of State’s letter accompanying author- 
itative copies of the signed agreement, a copy of a joint letter from 
the chairman of the Atomic Energy Commission and the Secretary of 
Defense recommending my approval of this agreement and a copy of 
my memorandum in reply thereto setting forth my approval. 

Dwicut D. E1sENHOWER. 

Tue Wuire House, July 3, 1958. 


JuLy 3, 1958. 
The PRESIDENT, 
The White House. 

Dear Mr. ie SIDENT: The undersigned, the Secretary of State, 
has the honor to lay before the President with a view to its trans- 
mission to the C ongress, pursuant to the Atomic Energy Act of 1954, 
as amended, the Agreement Between the Government of the U nited 
States of America and the Government of the United Kingdom of 
Great Britain and Northern Ireland for Cooperation on the Uses of 
Atomic Energy for Mutual Defense Purposes, signed at Washington 
July 3, 1958. 

This agreement was signed on behalf of the United States pursuant 
to the authorization granted in your coe pe es of July 3, 1958, 
to the Secretary of Defense and the Acting Chairman of the Atomic 
Energy Commission. A copy of that memorandum was received by 
the Secretary of State from the President. 

Faithfully yours, 


Signed) Joun Foster DULuss. 


Unitrep States Aromic ENeray CommIssIoN, 
Washington, D. C. 
The PRESIDENT, 
The White House. 

Dear Mr. Prestpent: The United States Atomic Energy Com- 
mission and the Secretary of Defense recommended that you approve 
the attached Agreement Between the Government of the United 
States of America and the Government of the United Kingdom of 
Great Britain and Northern Ireland for Cooperation on the Uses of 
Atomic Energy for Mutual Defense Purposes. It is also recommended 
that you authorize the execution of this proposed agreement on behalf 
of the United States. 
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You will recall that in 1943, in the interest of our mutual defense, 
the United Kingdom suspended her own atomic energy program in the 
United Kingdom and sent to this country and Canada leading sci- 
entists to participate in the development of an atomic weapon. In 
the decade following World War II the British developed independent- 
ly their own atomic weapons capability without benefit of United 
States collaboration. Under the authority of the Atomic Energy 
Act of 1954, only limited cooperation was permitted and was under- 
taken pursuant to appropriate agreements for cooperation. 

The proposed agreement for cooperation will constitute a framework 
for the removal of close collaboration with the United Kingdom in the 
field of military applications of atomic energy, and is, therefore, an 
important step forward in the implementation of your joint declaration 
of October 25, 1957, with Prime Minister Macmillan which affirmed 
the principle of interdependenc e among the countries of the free world. 

The cooperation provided for in the agreement is authorized by the 
Atomic Energy Act of 1954, as amended by Public Law 85-479. The 
United Kingdom is participating with the United States in inter- 
national arrangements pursuant to which the United Kingdom is mak- 
ing substantial and material contributions to the mutual defense and 
security. In addition, the United Kingdom has made substantial 
progress in the development of atomic weapons. For example, the 
United Kingdom has achieved on its own the capability of fabricating 
a variety of atomic weapons and has constructed and operated the 
necessary facilities, such as weapons research and development labora- 
tories, weapon manufac ‘turing facilities, a weapon testing station; has 
trained personnel to operate these facilities, and has detonated both 
atomic and hydrogen bombs. 

The cooperation provided in this agreement covers exchange of cer- 
tain classified information and the transfer of certain equipment and 
special nuclear materials for use therein. 

In the area of information, the agreement provides for the exchange 
of information within the limits of sections 144b and c of the Atomic 
Energy Act of 1954, as amended by Public Law 85-479. The areas of 
information would cover the development of defense plans; the train- 
ing of personnel; the evaluation of the capability of potential enemies 
in the employment of atomic weapons and other military applications; 
the development of delivery systems capable of carrying atomic 
weapons; design, development, ‘and fabrication of atomic weapons; 
and research, development, and design of military reactors. 

The agreement continues in effect submarine reactor cooperation 
already undertaken with the United Kingdom and provides for broader 
cooperation in the military reactor field in the future. Present coop- 
eration in this area has been undertaken under our agreement for 
cooperation for civil uses, but henceforth will be carried out in accord- 
ance with the provisions of Public Law 85-479 and the proposed 
agreement. 

In the area of equipment, the agreement provides that the United 
States will authorize, subject to terms and conditions acceptable to 
the Government of the United States, a person to transfer by sale to 
the United Kingdom one complete submarine nuclear propulsion 
plant. It also provides for the sale to the United Kingdom of the 
nuclear fuel required for operation of this plant for a period of 10 years 
following the date of entry into force of the agreement, and for 
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authorization, subject to terms and conditions acceptable to the 
Government of the United States, of a person or persons to transfer 
this fuel in the form of fabricated cores or fuel elements. These pro- 
visions - 9 based upon authority of sections 91 (c), (2), and (3) of the 
act and set forth in article IIT of the agreement. 

The U nite .d Kingdom agrees to indemnify the United States against 
liability for any damage which might be caused by the equipment 
after it is ts aken out of the United States. 

Article III also provides specifically for the communication of 
information on the design, manufacture and operation of this pro- 
pulsion plant and on the processing and reprocessing of its nuclear fuel. 

Cooperation under this article is intended to develop a nuclear sub- 
marine capability in the British fleet at the earliest possible time 
with no interference to the United States naval reactors program and 
will promote the acquisition by the United Kingdom of the tech- 
nological know-how essential to the maintenance and growth of this 
capability 

This agreement would remain in force until terminated by agree- 
ment of both parties, thus assuring continued protection for informa- 
tion and materials transferred, in accordance with the provisions of the 
agreement. However, article II, providing for exchange of informa- 
tion, may be terminated by agreement of the parties or by either 
party, following | year’s advance notice, at the expiration of an 
initial term of 10 years, or upon the expiration of any succeeding 
term of 5 years. As noted above, the provision of fuel for the sub- 
marine propulsion plant is limited to a period of 10 years, which may 
be extended only by amendment of this agreement. 

In accordance with the provisions of section 91, 144b and 144ce of 
the Atomic Energy Act of 1954, as recently amended, the agreement 
qpemsReess provides, in article I, that all cooperation under the agree- 
ment will be undertaken only when the communicating or transferring 
cae determines that such cooperation will promote and will not 
constitute an unreasonable risk to its defense and security, while the 
United States and the United Kingdom are participating in an inter- 
national arrangement for their mutual defense and security through 
substantial and material contributions thereto. Cooperation under 
article II and III of the agreement would be undertaken only when 
these conditions prevail. 


In addition to the foregoing provisions on the terms, conditions, 
duration, nature, and scope of cooperation, the agreement provides 
that the parties will maintain agreed security safeguards and stand- 
ards. The agreement also contains a commitment that the recipient 


of any material or information transferred pursuant to the agreement 
will not transfer it to unauthorized persons or except as specifically 
provided in the agreement, beyond the jurisdiction of the recipient 
party. 

Public Law 85-479 provides that the President will determine that 
with respect to implementation of the provisions of the agreement 
concerning exchange of information and the transfer of equipment 
and materials, proposed communication of information or any proposed 
transfer arrangement of aint, or materials ‘“‘will promote and 
will not constitute an unreasonable risk to the common defense 
and security.” In accordance with our letter to you, dated January 
27, 1958, the Atomic Energy Commission and the Department of 
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Defense will recommend to you an Executive order whereby the 
President would authorize proposed communications or transfers only 
after joint review by the Department of Defense, the Atomic Energy 
Commission, and other interested agencies, and would authorize such 
communications or tranfers in the absence of the President’s personal 
approval only where the Department of Defense and the Atomic 
Knergy Commission agree that the proposed cooperation and the 
proposed communication of restricted data or transfer of materials or 
equipment will promote and will not constitute an unreasonable risk 
to the common defense and security. 

[It is the considered opinion of the Atomic Energy Commission and 
the Department of Defense that the performance of the proposed 
agreement will promote and will not constitute an unreasonable 
risk to the common defense and security of the United States. 
Accordingly, it is recommended that you (1) approve the program for 
transfer of one submarine nuclear propulsion plant and special nuclear 
material required for operation of this plant during the 10-year 
period following the date upon which the agreement enters into force; 
(2) determine that the performance of this agreement will promote 
and will not constitute an unreasonable risk to the common defense 
and security of the United States; (3) approve the proposed agreement 
for cooperation; and (4) authorize the execution of the proposed 
agreement for the Government of the United States by the Secretary 
of State. 

The Secretary of State concurs in the foregoing recommendations. 

Respectfully, 
W. F. Lissy, 
Chairman, Atomic Energy Commission. 
Nein McE .roy, 
Secretary, Department of Defense. 


THe Warre House, 
Washington, July 3, 1958. 
Memorandum for the Secretary of Defense; the Acting Chairman, 
Atomic Energy Commission. 

1. In your joint letter of July 3, 1958, to me, you recommended 
that I approve a proposed agreement between the Government of the 
United States of America and the Government of the United Kingdom 
of Great Britain and Northern Ireland for cooperation on the uses of 
atomic energy for mutual defense purposes. 

2. I note from your joint recommendation that the United King- 
dom is participating with the United States in international arrange- 
ments pursuant to which it is making substantial and material con- 
tributions to the mutual defense and security, and the United King- 
dom has made substantial progress in the development of atomic 
veapons. I note also that the —— agreement will permit co- 
operation necessary to improve capabilities of the United States, and 
the United Kingdom, in the application of atomic energy for mutual 
defense purposes, subject to provisions, conditions, guaranties, terms, 
and special determinations, which are most appropriate in this im- 
portant area of mutual assistance, 
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The Atomic Energy Act of 1954, as amended, and the agreement 
require certain determinations concerning cooperation under the agree- 
ment. In this regard, I shall expect to have your recommendations 
with respect to an Executive order which will facilitate the imple- 
mentation of the agreement as proposed | in your joint letter 

4. Having considered the cooperation provide d for in the agreement, 
including your joint recommendation, security safeguards and other 
terms and conditions of the agreement, I hereby. 

(a) Approve the program for transfer of one submarine nuclear 
propulsion plant and special nuclear material required for opera- 
tion of this plant during the 10-year period following the date upon 
which the agreement enters into force; 

(6) Determine that the performance of this agreement will 
promote and will not constitute an unreasonable risk to the 
common defense and security of the United States; 

(c) Approve the proposed agreement for cooperation; and 

(d) Authorize the execution of the peeneane agreement for the 
Government of the United States by the Secretary of State. 

5. In taking these actions, I have noted also the supplementary 
classified information, regarding the agreement, also jointly submitted 
to me. 

After execution of the agreement, I shall submit it to the ( ongress. 

7. | am forwarding a copy of this memorandum to the Secretary of 
State. 

Dwicut D. E1iseNnOWER. 


APPENDIX II 


STATEMENT BY Mr. FREDERICK JANDREY, Deputy ASSISTANT SEC- 
RETARY FOR European AFFAIRS, BEFORE THE SUBCOMMITTEE ON 
AGREEMENTS FOR COOPERATION, JOINT COMMITTEE ON ATOMIC 
ENERGY 


Mr. Chairman, I welcome this opportunity to summarize the reasons 
why the State Department considers this agreement with the United 
Kingdom on nuclear cooperation for mutual defense purposes to be of 
great importance to the achievement of our foreign policy and security 
objectives. This will be a brief statement since our views on the 
importance of closer nuclear cooperation with the United Kingdom 
were stated to the committee by the Secretary and other members of 
the Department in testifying on the recently enacted amendments to 
the Atomic Energy Act. 

The objectives which this agreement seeks to promote were en- 
visaged in the meetings between the President and the Prime Minister 
last October. In the declaration of common purpose issued at the 
conclusion of the meetings then held, the President and the Prime 
Minister cited persistent aspirations of the peoples of the free world 
for a just and lasting peace. They noted that to utilize most effec- 
tively the moral, intellectual and material strength of their two 
nations to bring about conditions in which such peace could prosper, 
it was necessary to eo adequate security for the free world. 
They stated oer if the free nations of the world are steadfast and use 
their resources in harmonious cooperation, the totalitarian menace 


PROPOSED AGREEMENT—-ATOMIC ENERGY FOR DEFENSE 19 


that confronts them will eventually recede. They pointed out that 
“the arrangements which the nations of the free world have made for 
collective defense and mutual help are based on the recognition that 
the concept of national self-sufficiency is now out of date. The 
countries of the free world are interdependent and only in genuine 
partnership, by combining their resources and sharing tasks in many 
fields, can progress and safety be found. For our part we have agreed 
that our two countries will henceforth act in accordance with this 
principle.’’ Specific mention was made of the intention of the Presi- 
dent to request Congress to amend the Atomic Energy Act to permit 
close and fruitful collaboration of the scientists and engineers of 
Great Britain, th» United States and other friendly countries. They 
stressed the importance of this cooperative course of action to our 
international security objectives. 

The proposed amendments to the Atomic Energy Act were recently 
enacted by the Congress with the objectives set forth in the declara- 
tion of common purpose in mind. These include promotion of our 
mutual security while we continue our pursuit of a satisfactory and 
meaningful agreement on the control of armaments. 

The bilateral agreement which we have submitted to the committee 
was negotiated with careful regard to the reactions of the Congress 
as expressed during their considerations of the amendments to the 
Atomic Energy Act. The terms of the agreement are well within the 
limits of new cooperation sanctioned by those amendments. 

Thus, this step toward closer cooperation with the United King- 
dom will constitute an effective and time ly contribution to free world 
security, fully consistent with congressional interest. 

Our close relationship with the United Kingdom is of vital import- 
ance in today’s world. Cooperation between our two countries will 
contribute to the growth of free world solidarity. It will also permit 
a strengthening of our mutual defenses coupled with a conservation 
of the scarce talents and resources of both nations. 

The fruits of closer cooperation should begin to benefit in various 
ways the defense of both countries as this agreement is progressively 
implemented. As you know, the British have by now a substantial 
nuclear weapons capability. For us, the merging of British informa- 
tion and know-how in a common fund with our own, in accordance 
with provisions of the agreement now before you, should provide two 
direct benefits. Since nuclear weapons programs have been carried 
on independently by each country, we stand to gain from techniques 
developed by the British where they have solved the same problems 
which we faced by methods different from our own. For the same 
reason, where we find that British techniques developed separately 
are closely similar to those we have evolved, we can have added con- 
fidence in the evolution or our own program. Thus, our weapons 
program should profit measurably through the stimulation which 
inevitably results from the cross-fertilization of ideas. 

The British also stand to gain very substantial benefits from this 
agreement which, in the long run, can serve only to strengthen the 
whole free world. In the first place, the exchange of information and 
certain materials which will now be possible should enable them, to 
abandon the barren and costly course of continuing to develop 
through the advanced stages their nuclear weapons capability in the 
knowledge that they are in many respects merely duplicating techni- 
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cal progress already achieved by their major ally. The fact that we 
will from now on be going forward in company with them will, thus, 
have benefits of a deep psychological nature not only for British 
scientists, technicians and military specialists but for the British 
people as a whole. In addition, I believe that we are in advance of 
the British in enough aspects of this field so that they will be able to 
effect substantial savings in money, trained manpower and material 
resources by the adoption of knowledge and techniques we have 
already developed. 

There is one final benefit to both countries which I should like 
particularly to emphasize. The United States and the United King- 
dom, as the two most powerful states in the free world bound closely 
together by culture and political ideals, have formed the core of 
western resistance to Communist aggression and penetration since 
the beginning of the cold war. Divergencies in policy have, of course, 
occurred, but the two countries have, by and large, stood together 
and I believe that the allies of both of us have recognized the benefit 
to their own security which this close Anglo-American association 
has provided. Our close and increasing cooperation with the British 
will now be complemented by renewed close collaboration in the 
nuclear weapons field. The steps we are taking constitute an expres- 
sive symbol of full confidence between two allies in a field vital to the 
defense of both of them. ‘The agreement before you does not by any 
means cover all aspects of the cooperation we contemplate with the 
United Kingdom. It does go far in that direction, and in so doing, 
it marks an important step forward in recognition of the interde- 


pendence of our two countries. 


AppENDIXx III 


Unrrep States Atomic Eneray Commission, 
Washington, D. C., July 23, 1958. 
Hon. Joun O. Pastore, 
Chairman, Subcommittee on Agreements for Cooperation, Joint 
Committee 07 Atomic Energy, Congre Ss of the United States. 
Drar SENATOR Pastore: While the Subcommittee on Agreements 
for Cooperation of the Joint Committee on Atomic Energy in executive 
session on July 11, 1958, was considering the agreement for coopera- 
tion between the United States and the United Kingdom signed 
July 3, 1958, the subcommittee requested the views of the executive 
branch with respect to its interpretation of article VII of the agreement. 
In particular, the subcommittee asked whether the second sentence 
of article VII meant that the United States could authorize the United 
Kingdom to communicate to a third nation restricted data received 
from the United States even though there was not an appropriate 
agreement in force between the United States and that third nation. 
This provision, which in pertinent part states: “Neither Party, 
however, shall communicate classified information * *# made avail- 
able by the other Party pursuant to this Agreement to any nation 
* * unless authorized to do so by such other Party * * *” was 
included in the agreement solely for the purpose of placing on the 
recipient nation a firm obligation not to recommunicate such informa- 
tion to a third nation without the express permission of the com- 
municating nation. 
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This provision stems from the terms of section 123 a. (4) of the 
Atomic Energy Act which requires “a guarantee by the cooperating 
party that any material or any Restricted Data to be transferred pur- 
suant to the agreement for cooperation will not be transferred to un- 
authorized persons or beyond the jurisdiction of the cooperating party, 
except as specified in the agreement for cooperation;.’’ It was pointed 
out at the hearing that it could be argued that under this provision 
and the terms of article VII it might be theoretically possible for the 
Commission or the Department of Defense to authorize the United 
Kingdom to communicate restricted data or formerly restricted data 
received pursuant to the agreement to a third nation even though 
there was no appropriate agreement between the United States and 
that nation. We have considered that argument but in view of poli- 
cies expressed in the Atomic Energy Act and the provisions of that 
act relating to international cooperation, we do not so construe section 
123 a. (4) 

Accordingly, it is our joint opinion that the United States could not 
authorize the United Kingdom to transmit any restricted data or 
formerly restricted data to a third country unless the United States 
and that third country are parties to an appropriate agreement 
under which the information in question would be transmissible 
directly by the United States to that third country. This would also 
be true with respect to material or equipment transferred to the United 
Kingdom pursuant to the agreement. 

\iembers of the subcommittee suggested that future agreements, 
including any amendment of the agreement under consideration, 
provide specific restrictions . a the right to authorize a recipient nation 
to communicate restricted data to a third nation. In our opinion, 
including such specific apie in future agreements is unnecessary 
in view of the conclusions expressed herein. However, the civ il 
agreements for cooperation contain provisions of the type suggested, 
and while they merely identify legal limitations which in our opinion 
would be ap yplicable in any event, we would have no objection to 
proposing inclusion of similar provisions in future militar Vv agreements 
if the committee deems that desirable. 

Sincerely yours, 
Ropert DecHERTt, 
General Counsel, Department of Defense. 
L. K. Ouson, 
General Counsel, Atomie Energy Commission. 
Lorrus Brecker, 
Legal Adviser, Department of State. 





AppeNnbIx IV 
Pusuic Law 85-479 
85TH Conaress, H. R. 12716 
July 2, 1958 


\N ACT To amend the Atomic Energy Act of 1954, as amended 


Be it enacted by the Senate and House of Repre sentatives of the United 
States of America in Congress assembled, That section 91 of the Atomic 








22 PROPOSED AGREEMENT ATOMIC ENERGY FOR DEFENSE 
Energy Act of 1954, as amended, is amended by adding at the end 
thereof the following new subsection: 

The President may authorize the Commission or the Depart- 
me a of Defense, with the assistance of the other, to cooperate with 
oe nation and, notwithst: ween the provisions of section 57, 62, 
or 81, to transfer by sale, lease, or loan to that nation, in accordance 
with terms and conditions of a aa am approved by the President 

(1) nonnuclear parts of atomic weapons provided that such 

nation has made substantial progress in the development of 
atomic weapons, and other nonnuclear parts of atomic weapons 
systems involving Restricted Data provided that such transfer 
will not contribute significantly to that nation’s atomic weapon 
design, development, or fabrication capability; for the purpose 
of improving that nation’s state of training and operational 
eadiness; 

(2) utilization facilities for military applications; and 

(3) source, by product, or speci al nuclear material for research 

on, de velopme nt of, production of, or use in utilization facilities 
for military applications; and 

“(4) source, byproduct, or special nuclear material for research 

on, development of, or use in atomic weapons: Provided, however, 
That the transfer of such material to that nation is necessary to 
meres its atomic weapon design, prema’, or fabrication 
capability: And provided further, That such nation has made 
substantial progress in the de ‘velopme nt of atomic weapons, 
whenever the President determines that the proposed cooperation and 
each proposed transfer arrangement for the nonnuclear parts of 
atomic weapons and atomic weapons systems, utilization facilities or 
source, byproduct, or special nuclear material will promote and will 
not constitute an unreasonable risk to the common defense and 
security, while such other nation is participating with the United 
States pursuant to an international arrangement by substantial and 
material contributions to the mutual defense and security: Provided, 
however, That the cooperation is undertaken pursuant to an agree- 
ment entered into in accordance with section 123: And provided fur- 
ther, That if an agreement for cooperation arranged pursuant to this 
subsection provides for transfer of utilization facilities for military 
applications the Commission, or the Department of Defense with 
— to cooperation it has been authorized to undertake, may 
uthorize any person to transfer such utilization facilities for military 
paphisationn in accordance with the terms and conditions of this 
subsection and of the agreement for cooperation.’ 

Sec. 2. Section 92 of the Atomic Energy Act of 1954, as amended, 
is amended to read as follows: 

“Sec. 92. Pronisition.—It shall be unlawful, except as provided 
in section 91, for any person to tre ansfer or receive in interstate or 
foreign commerce, manufacture, produce, transfer, acquire, possess, 
import, or export any atomic weapon. Nothing in this section shall 
be deeme sd to modify the provisions of subsection 31 a. or section 101.”’ 

Src. 3. Subsection 123 a. of the Atomic Energy Act of 1954, as 
amended, is amended to read as follows: 

“Sec. 123. Cooperation With Orner Nations.._No cooperation 
oe any ni ition or regional defense organization pursuant to section 
54, 57, 64, 82, 91, 103, 104, or 144 shall be undertaken until 
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‘“‘a. the Commission or, in the case of those agreements for coopera- 
tion arranged pursuant to subsection 91 c. or 144 b. which are to be 
implemented by the Department of Defense, the Department of 
Defense has submitted to the President the proposed agreement for 
cooperation, together with its recommendations thereon, which pro- 
posed agreement shall include (1) the terms, conditions, duration, 
nature, and se ope of the cooperation; (2) a guaranty by the cooperat- 
ing party that security safeguards and standards as set forth in the 
agreement for cooperation will be maintained; (3) except in the case 
of those agreements for cooperation arranged pursuant to subsection 
91 c. a guaranty by the cooperating party that any material to be 
transferred pursuant to such agreement will not be used for atomic 
weapons, or for research on or development of atomic weapons or for 
any other military purpose; and (4) a guaranty by the cooperating 
party that any material or any Restricted Data to be transferred 
pursuant to the agreement for cooperation will not be transferred to 
unauthorized persons or beyond the jurisdiction of the cooperating 
party, except as specified in the agreement for cooperation;’’. 

Sec. 4. Section 123 of the Atomic Energy Act of 1954, as amended, 
is amended in sulisietat b. by deleting the word “and” at the end 
thereof; in subsection c. by changing the period at the end thereof to a 
semicolon and inserting thereafter “‘and;’’; and by adding the following 
new subsection: 

“d. the proposed agreement for cooperation, together with the 
approval and determination of the President, if arranged pursuant 
to subsection 91 ¢., 144 b., or 144 c., has been submitted to the Congress 
and referred to the Joint Committee and a period of sixty days has 
elapsed while Congress is in session, but any such proposed agreement 
for cooperation shall not become effective if during such sixty-day 
period the Congress passes a concurrent resolution stating in substance 
that it does not favor the proposed agreement for cooperation: Pro- 
vided, however, That during the Eighty-fifth Congress such period 
shall be thirty days (in computing such sixty days, or thirty days, as 
the case may be, there shall be excluded the days on which either House 
is not in session because of an adjournment of more than three days).’’ 

Sec. 5. Section 144a of the Atomic Energy Act of 1954, as amended, 
is amended to read as follows: 

The President may authorize the Commission to cooperate with 
another nation and to communicate to that nation Restricted Data 
on 

“(1) refining, purification, and subsequent treatment of source 

material ; 

“(2) civilian reactor development; 

“(3) production of special nuclear material; 

“(4) health and safety; 

“(5) industrial and other applications of atomic energy for 

peaceful purposes; and 

“(6) research and development relating to the foregoing: 
Provided, however, That no such cooperation shall involve the com- 
munication of Restricted Data relating to the design or fabrication of 
atomic weapons: And provided further, That the cooperation is under- 
taken pursuant to an agreement for cooperation entered into in accord- 
ance with section 123, or is undertaken pursuant to an agreement 
existing on the effective date of this Act.” 
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Sxc. 6. Section 144 b. of the Atomic Energy Act of 1954, as amended, 
is amended to read as follows: 

“bh. The President may authorize the Department of Defense, with 
the assistance of the Commission, to cooperate with another nation or 
with a regional defense organization to which the United States is a 
party, and to communicate to that nation or organization such Re- 
stricted Data (including design information) as is necessary to— 

(1) the development of defense plans; 

(2) the training of personnel in the employment of and 
defense against atomic weapons and other military applications 
of atomic energy; 

(3) the evs aluation of the capabilities of potential enemies in 
the employment of atomic weapons and other military applica 
tions of atomic energy; and 

‘“‘(4) the development of compatible delivery systems for atomic 
weapons; 

whenever the President determines that the proposed cooperation and 
the proposed communication of the Restricte nd Ds ata will promote and 
will not constitute an unreasonable risk to the common defense and 
security, while such other nation or organization is participating with 
the United States pursuant to an international arrangement by sub- 
stantial and material contributions to the mutual defense and security: 
Provided, however, That the cooperation is undertaken pursuant to 
an agreement entered into an accordance with section 123.” 

Sec. 7. Section 144 of the Atomic Energy Act of 1954, as amended, 
is amended by adding at the end thereof the following new subsections: 

“ce. In addition to the cooperation authorized in subsections 144 a. 
and 144 b., the President may authorize the Commission, with the 
assistance of the Department of Defense, to cooperate with another 
nation and— 

“(1) to exchange with that nation Restricted Data concerning 
atomic weapons: Provided, That communication of such Re- 
stricted Data to that nation is necessary to improve its atomic 
weapon design, development, or fabrication capability and pro- 
vided that nation has made substantial progress in the develop- 
ment of atomic weapons; and 

“(2) to communicate or exchange with that nation Restricted 
Data concerning research, development, or design, of military 
reactors, 

whenever the President determines that the proposed cooperation 
and the communication of the proposed Restricted Data will promote 
and will not constitute an unreasonable risk to the common defense 
and security, while such other nation is participating with the United 
States pursuant to an international arrangement by substantial and 
material contributions to the mutual defense and security: Provided, 
however, That the cooperation is undertaken pursuant to an agreement 
entered into in accordance with section 123. 

“d. The President may authorize any agency of the United States 
to communicate in accordance with the terms and conditions of an 
agreement for cooperation arranged pursuant to subsection 144 a., b., 
or c., such Restricted Data as is determined to be transmissible under 
the agreement for cooperation involved.” 

Approved July 2, 1958. 
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Mr. Jounson of Texas, from the Special Committee on’ Space and 
Astronautics, submitted the following 


REPORT 
[To accompany H. R. 11805] 


The Special Committee on Space and Astronautics, to whom was 
referred the bill (H. R. 11805, passed by the House on July 23, 1958) 
to promote the national defense by authorizing the construction of 
aeronautical research facilities by the National Advisory Committee 
for Aeronautics necessary to the effective prosecution of aeronautical 
research, having considered the same, report favorably thereon with- 
out amendment and recommend that the bill do pass. 

H. R. 11805 was referred by unanimous consent to the Special 
Committee on Space and Astronautics because the newly established 
Standing Committee on Aeronautical and Space Sciences has not yet 
been constituted. It was deemed desirable to have this authorizing 
legislation handled by the special committee in order not to delay 
final action by Congress on this important measure. 


PURPOSE OF THE BILL 


The purpose of this bill is to authorize construction and the installa- 
tion of equipment at installations of the National Advisory Committee 
for Aeronautics, which will be absorbed by the National Aeronautics 
and Space Administration in the near future as the result of the recent 
passage of the National Space Act of 1958. 

There are two sections of the Space Act which have a direct bearing 
on the consideration of H. R. 11805. The first is section 301 (a) which 
states that all functions, powers, duties, and obligations, and all real 
and personal property, personnel (other than members of the National 
Advisory Committee itself), funds and records of the National Ad- 
visory Committee for Aeronautics, shall be transferred to the new 
National Aeronautics and Space Administration. The second is 
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section 307 (a) which forbids the new Space Administration from 
acquiring property or constructing or expanding facilities which ex- 
ceed $250,000. By implication, any such project which exceeds 
$250,000 must be authorized by the Congress. 

It will be necessary, therefore, for the Congress to authorize the 
projects outlined in HI. R. 11805 in order for the new Space Admin- 
istration to proceed with their implementation. The facilities re- 
quested are urgently needed and have the approval of the Bureau of 
the Budget. 

Listed below is a summary and brief explanation of each project. 
A more detailed dese ‘ription of each project may be found in House 
Report No. 2118, 85th Congress, 2d session. 


Summary 


New research facilities__- = 458, 000 
Modernization of existing research facilities_____- : 5, 328, 000 
Modernization of supporting facilities - "260, 000 
General plant and utility improvements pats 887, 000 

BL cccte exe oss are : ‘ ‘ 29, 933, 000 


Construction and equipment program 


Langley Laboratory: 


High-temperature structural dynamics facility $12, 120, 000 
110-kilovolt cable tie between east and west areas 750, 000 
Instrumentation of a dynamic systems research airplane- 1, 040, 000 
Ultra-high-temperature materials facility _- : 2, 673, 000 

Total, Langley Laboratory_-_-- son 16, 583, 000 

Ames Laboratory: 

12- by 12-inch hypersonic helium tunnel 1, 685, 000 
Hypervelocity research laboratory : 1, 450, 000 


Modifications to the flight research laboratory ; 1, 186, 000 


Total, Ames Laboratory : 4, 321, 000 

Lewis Laboratory: 
Air heater for the unitary-plan tunnel 1, 550, 000 
Modifications to the altitude tunnel for research on rockets 512, 000 
tetubing of the propulsion-systems laboratory primary cooler 260, 000 
Hypersonic-missile propulsion facility 2, 690, 000 
Modification of the materials research laboratory 2, 080, 000 
High-energy rocket-engine research facility 1, 800, 000 
Total, Lewis Laboratory- ; 8, 892, 000 
Wallops station: Erosion control, total : 137, 000 
Total, fiscal year 1959 program_-_---- + : 29, 933, 000 


BRIEF EXPLANATION OF CONSTRUCTION PROJECTS 
Langley Aeronautical Laboratory 


High-temperature structural dynamics facility ($12,120,000).—It is 
proposed to construct a 6-foot high-temperature (up to 4,000° F.) 
blowdown-type tunnel capt able of simulating the aerodynamic heatiag 
and loading experienced by hypersonic aircraft structures at speeds 
up to Mach No. 7. Scale models of aircraft and missiles and full- 
scale components of interceptor and antiaircraft-type missiles will be 
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subjected to test conditions to determine their capabilities of with- 
standing the complex combinations of high temperatures, high heating 
rates, vibration, and loading under which they must operate effec tively. 

110-kilovolt cable tie between east and west areas ($750,000).—This 
project covers the installation of approximately 9,000 feet of cable 
capable of supporting 60,000 kilovolt-amperes between the east and 
west substations. The two cables to be replaced have been in opera- 
tion since 1941 and 1944, respectively, and have been operated on 
numerous occasions at an overload above their optimum nominal 
rating of 25,800 kilovolt-amperes. Recent increases in the connected 
load of east area facilities have made it necessary to replace the old 
‘ables to allow full-power operation of the 8-foot transonic pressure 
tunnel and to permit the normal operation of several large facilities 
at one time. 

Instrumentation of a dynamics systems research air plane ($1 ,040,000).- 
This project will provide for installation of airborne instrumentation 
in a supersonic airplane and for matching ground instrumentation and 
supporting equipment to permit flight studies on various dynamic 
systems such as those used in high- -performane e airplanes and missiles 
for flight control, guidance, and weapon aiming. 

Ultra-high-temperature materials facility ($2,673,000).- ‘The proposed 
facility consists of an air-jet heated by an electric arc to stagnation 
temperatures of 5,000° to 20,000° F., suitable data- recording equip- 
ment, and supporting shops and laboratories for specimen f: :brication 
and analysis. This apparatus will be used to simulate the aero- 
dynamic conditions encountered during the atmospheric entry of : 
long-range ballistic missile and to study. the effects of such piss Sr 
on a variety of configurations and materials to determine the most 
effective means of assuring structural integrity. 


Ames Aeronautical Laboratory 


12. by 12-inch hype rsonic helium tunnel ($1,685,000).—The proposed 
facility consists of a 1-foot-square blowdown-type helium tunnel with 
a Mach number range from 12 to 20. Present facilities and those 
under construction for research on aircraft and missile configurations 
and components are limited by size and testing times of extremely 
short duration. This new facility will permit studies of hypersonic 
flow phenomena in sufficient detail to remove many of the uncertain- 
ties now present in the art of hypersonic aircraft design. 

Fypervelocity research laboratory ($1,450,000).—The laboratory pro- 
posed in this project includes a shock tube, a particle accelerator, an 
ionized gas tunnel, a gas mixture channel, and supporting equipment 
and instrumentation, housed in a reinforced concrete building 60 by 
200 feet. The facility will be used to study the basic properties of 
high-temperature gases, the real gas effects on the properties of ga 
flow, and the physical and chemical interactions between such esti 
and other materials, and thus provide a better understanding of the 
effect of these phenomena on the operation of very high speed aircraft, 
missiles, and space vehicles. 

Modifications to the flight research laboratory ($1,168,000).—This 
project covers a two-story addition to the existing flight research 
laboratory including housing for electronic simulator equipment, 
office space for scientific personnel, and small laboratories for aire raft 
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and missile instrument research work. The modified laboratory is 
designed to provide all the necessary equipment to permit the charac- 
teristics of the overall flight-control and command systems of aircraft 
to be studied on the ground by means of simulators, both for auto- 
matically controlled aircraft and for aircraft in which a human pilot 
must manipulate the controls in response to instrument indicators. 


Leuis Flight Propulsion Laboratory 


Air heater for the unitary plan tunnel ($1,550,000).—This project 
covers the installation of an indire ct-type heat exchanger to raise the 
air temperature in the unitary plan tunnel without contaminating 
the tunnel airstream. At the higher speed ranges, the present limi- 
tation of tunnel air temperature to 320° F. does not adequately 
simulate the actual flight condition for air-breathing powerplant 
operation. The new heater will permit temperatures approaching 
950° F. to be reached. 

Modifications to the altitude tunnel for research on rockets ($512,000) .- 
Modifications to the altitude tunnel are proposed to prov ide a capsule 
and thrust stand with supporting instrumentation and equipment for 
rocket-engine installations, the exhaust from which will discharge into 
the return passage of the tunnel. The apparatus will be used for study 
of control systems and exhaust nozzle efficiency in large rocket engines 
under conditions of high-altitude operation. 

Retubing of the propulsion systems laboratory primary cooler 
($260,000).—The primary exhaust gas-cooler for the No. 2 test cham- 
ber of the propulsion systems laboratory has been subjected to high 
local temperatures, vibration, and corroding impurities in the water. 
Many of the tubes have deteriorated to the point where they had to 
be blanked off. In order to permit normal operation of this unique 
facility and to forestall further damage to the secondary cooler and 
possibly the exhauster, it is essential to replace the entire set of worn- 
out tubes. 

IT ypersonie missile propulsion f fac ility ($2,690,000).—This proje ct 
ap provide a laboratory building to house the following research 
facilities: A hypersonic tunnel to study propulsion systems and cool- 
ing problems at temperatures up to 4, 000° F., a hypersonic shock tube 
and an air jet heated by an electric arc for the study of effects caused 
by highly dissociated and ionized air at temperatures up to 20,000° F. 
and a low-density propulsion research facility to study low-thrust pro- 
pulsion systems suitable for use at altitudes up to 60 miles. The solu- 
tion of these problems is necessary for the development of missiles and 
aircraft of greater speeds, altitudes, and operating ranges. A model 
assembly room and offices for research staff are also included. 

Modification of the materials research laboratory ($2,080,000).—The 
proposed modification consists of a wing to be constructed at one 
end of the existing laboratory building. The wings will house new 
equipment for research on metallurgical and ceramic materials of 
interest for advanced nuclear and chemical powerplants for aircraft, 
missiles, and space vehicles. Equipment will be provided for melting 
refractory materials at temperatures up to 7,000° F., and for forming 
or fabricating and evaluating materials up to 4,000° F. Evaluation 
& at high-temperature materials at the proposed use temperatures 

1 formidable problem, and much of the equipment for accurate 
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application of loads and reliable measurement of variables must be 
developed in this type of facility. 

High-energy rocket engine re search facility ($1,800, 000) .—This project 
includes three test cells, control rooms, service areas, high- -pressure 
propellant systems, exhaust scrubbers, and silencers ‘for pioneering 
studies on complete high-energy rocket ‘propellent systems. 


Pilotless aircraft station 


Erosion control ($137,000).—The shoreline at Wallops Island has 
been receding rapidly during the last 2 years, and the existing seawall 
has been exposed up to 4 feet at some points. It is estimated that 
when erosion exposes 9 feet the seawall will fail. In order to protect 
the station from severe damage it is necessary to construct creosoted 
timber groins at 400-foot intervals and extending 200 feet into the 
ocean, 

O 
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Mr. Humpurey, from the Committee on Government Operations, 
submitted the following 


REPORT 


[To accompany 8. 4039] 


The Committee on Government Operations, to whom was referred 
the bill (S. 4039) to authorize the expenditure of funds through grants 
for support of scientific research, and for other purposes, having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill, as amended, do pass. 

The amendments are as follows: 

On page 1, line 5, before the word ‘institutions’, insert the word 
‘“nonprofit”’. 

On page 1, line 5, strike out the words “or other’ and insert in lieu 
thereof the following: ‘, or at’’. 

On page 1, line 6, before the words “is hereby authorized”, strike 
out the comma and insert the following: ‘‘whose primary purpose is 
the conduct of scientific research,”’. 

On page 1, line 10, strike out “such grants, or to make’’, and insert 
in lieu thereof ‘grants or’’. 

On page 2, line 1, before the word “‘institutions’’, insert the word 
‘“nonprofit”’. 

On page 2, line 1, strike out the words “or other’ and insert in lieu 
thereof the following: “, or at’’. 

On page 2, line 2, before the word “‘shall’’, strike out the comma and 
insert the following: ‘“‘whose primary purpose is the conduct of scien- 
tific research,’’. 

On page 2, following line 7, add the following new language: 

Sec. 3. Each agency or department of the Federal Gov- 
ernment exercising authority granted by this Act shall make 
an annual report on or before June 30 of each year to the 
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Committees on Appropriations and the Committees on 
Government Operations of both House of Congress. Such 
report shall set forth therein, for the preceding vear, the 
number of grants made pursuant to the authority provided 
in section 1 of this Act, the dollar amount of such grants, and 
the institutions in which title to equipment was vested pur- 
suant to section 2 of this Act. 


The committee amendments contained in sections | and 2 of the bill 
were added in order to insure that the grant authority provided herein 
would be applicable only to nonprofit institutions of higher education 
and to organizations concerned primarily with the conduct of scientific 
research. The reports section was added in order to make certain 
that the Congress would be informed with respect to the amount and 
number of grants made and the institutions in whom title to equip- 
ment is vested. 

PURPOSE 


The purpose of this bill is to advance and promote the progress of 
scientific research in the United States and to provide for greater 
flexibility and economy in the administration of such research, by 
authorizing Federal Government departments and agencies engaged 
in the support of basic scientific research at institutions of higher 
education or other nonprofit organizations to (1) make grants for the 
support of such research; and (2) vest in such institutions or organiza- 
tions, without further obligation to the Government, title to equip- 
ment purchased with such grant or contract funds provided for the 
support or conduct of such research. 

5. 4039 would not authorize any new research programs or activities 
or increase Federal expenditures. The authority granted by its pro- 
visions would be entirely permissive in nature, leaving it up to each 
individual agency to exercise its discretion with regard to whether it 
uses the grant or contract procedure and whether it retains title to 
equipment purchased under the contract or grant. 


NEED FOR LEGISLATION 


Under existing law, all Federal agencies and departments, which 
are engaged in the support of basic scientific research, are authorized to 
support such activities by entering into contracts with colleges, univer- 
sities, or other nonprofit organizations for the conduct of such research. 
Only three agencies—the National Science Foundation and _ the 
Departments of Agriculture and Health, Education, and Welfare—are 
now authorized to accomplish this work by means of grants as well as 
contracts. Furthermore, as these projects are completed, various 
problems arise concerning the disposition of the equipment used 
in connection with such research activities, title to which is retained 
by the Government. 

It is reported that certain types of research may be accomplished 
more advantageously by means of the contract forms; whereas others 
are better accomplished by grants. It appears further that a con- 
siderable amount of expense and unnecessary labor results from the 
retention by the Government of title to equipment used in carrying 
out research projects due to the necessity for maintaining records, 
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and transporting and storing such property, which is often unsuitable 
for any other use. 

This bill was submitted by Dr. Alan T. Waterman, Director of the 
National Science Foundation, in order to enable Federal agencies 
which do not have grant authority to exercise discretion as to the 
legal instrument to be used in the support of basic research at edu- 
cational institutions or other nonprofit organizations, and as to whether 
it should retain title to equipment purchased under the contract or 
grant, or transfer it to the institution or organization which may be 
able to use it more productively. 

The following data was transmitted by Dr. Waterman in support 
of this measure: 

NATIONAL SCIENCE FouNDATION, 
Washington, D. C., June 18, 1958. 
The Honorable Ricuarp M. Nrxon, 
President of the Senate, 
Washington, D. C. 

My Dear Mr. Vice Presrpent: The National Science 
Foundation, in accordance with its statutory authority to 
encourage the pursuit of national policies for the promotion 
of basic research and education in the sciences, herewith 
transmits a legislative proposal, together with an attached 
explanation, which would authorize agencies of the Federal 
Government engaged in support of basic scientific research 
at institutions of higher education or other nonprofit organ- 
izations, to make grants for the support of such basic scien- 
tific research, and to vest in such institutions or organizations, 
without further obligation to the Government, title to equip- 
ment purchased with grant or contract funds provided for 
the support or conduct of such research. 

The Bureau of the Budget has advised us that it has no 
objection to the submission of this legislation. 

Sincerely yours, 
ALAN T. WaterMAn, Director. 


1. USE OF GRANTS FOR THE FEDERAL SUPPORT OF BASIC 
SCIENTIFIC RESEARCH AT INSTITUTIONS OF HIGHER EDU- 
CATION AND OTHER NONPROFIT ORGANIZATIONS 


Nature of basic research 

Basic research is that type of research which is directed 
toward increase of knowledge in science. It is research 
where the primary aim of the investigator is a fuller knowl- 
edge or understanding of the subject under study, rather 
than a practical application thereof. 


Present responsibilities of Federal agencies for the conduct and 
support of basic research 
Section 4 of Executive Order 10521, dated March 14, 1954, 
states: 
“Src. 4. As now or hereafter authorized or permitted by 
law, the Foundation shall be increasingly responsible for 
providing support by the Federal Government for general- 
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purpose basic research through contracts and grants. The 
conduct and support by other Federal agencies of basic re- 
search in areas which are closely related to their missions is 
recognized as important and desirable, especially in response 
to current national needs, and shall continue.”’ 


Magnitude and scope of present Federal financing of basic 
research 
Total obligations for basic research during fiscal year 1958 
will probably fall somewhere in the range of $200 million to 
$250 million. This basic research will be carried on primarily 
in Federal laboratories, in research centers operated under 
contract for the Government, and within colleges and 
universities under grants and contracts from various Federal 
agencies. With respect to this third category, it is estimated 
that Federal obligations in the current fiscal year will be 
somewhere in the neighborhood of $100 million. While 
precise data are not available on this point, it would appear 
that around 50 to 60 percent of federally financed basic 
research at colleges and universities is supported by grant 
and 40 to 50 percent supported by contract. Agencies 
currently engaged in supporting basic research at colleges 
and universities include the Departments of Agriculture; 
Army, Navy, and Air Force; Health, Education, and Welfare; 
Interior; Commerce; Atomic Energy Commission; National 
Advisory Committee for Aeronautics; and the National 
Science Foundation. Of these, HEW, NSF, and Agriculture 
have authority to make grants; the others do not. 


Advantages of the grant over the contract 

Where the Government desires to engage the services of 
an educational or nonprofit organization “for the conduct of a 
specific piece of research direc ted toward a specific problem, 
the use of the contract form is obviously in order. On the 
other hand, where it is the desire of the Government to stimu- 
late and support fundamental research in a given field, with 
the perimeters of inquiry limited only by the curiosity and 
creativity of the scientific investigator, the use of the grant 
form has several marked advantages. 

First, the psychological rel: ationship between the recipient 
institution or individual and the Government is more in 
keeping with the concept of maximum freedom of action for 
the scientific investigator. Second, the problem is avoided 
of endeavoring to adapt detailed contract regulations de- 
signed primarily for the procurement of hardware to the 
support of creative, fundamental research. Third, advance 
payment of the grant can be made without the vouchering of 
expenditures and accompanying “‘progress reports” or other 
“proof of work’’—both of which exercise a deadening effect 
upon the initiative of the scientist. 

The accompanying bill is designed to enable agencies not 
now having such authority to exercise discretion as to the 
legal instrument to be used in the support of basic research at 
educational institutions or other nonprofit organizations. 
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The authority requested would be permissive not mandatory 
in character. If a particular undertaking were relatively 
narrow in scope, or if the agency for any reason desired to 
maintain a fairly close rein on the pursuit of the research, it 
could use the contract form. Conversely, if it were the agen- 
cies’ desire in other cases to support fundamental researgh in 
a broad field, with full latitude for the choice of particular 
lines of inquiry, the grant instrument could be used. 


2. TITLE TO EQUIPMENT 


One of the most troublesome administrative problems in- 
volved in the Federal support of research at colleges and 
universities concerns the disposition of property and equip- 
ment to which the Government retains title. Although 
appendix C of the Armed Services Procurement Regulations 
issued in July 1952 had the effect of improving regulations 
previously in force, the present situation continues unsatis- 
factory from the viewpoints of both educational institutions 
and the Government. ‘The time and expense involved in 
keeping records of equipment may often exceed the original 
value of the equipment. There is unnecessary variation m 
the records required by different agencies and needless dupli- 
cation of records by universities (despite the fact that ap- 
pendix C of ASPR assigns to the contractor the primary 
responsibility for recordkeeping). Much time and labor is 
frequently spent after termination of research contracts in 
the formal and often fruitless circulation throughout the 
Government of long lists of highly specialized equipment, 
particularly with respect to minor items of equipment. 
Furthermore, in many cases, it would be prohibitively costly 
to relocate major items of equipment back into a Govern- 
ment warehouse. 

Generally, two reasons account for the retention of title 
by the Government to equipment obtained with Federal 
funds. One is of a legal character, agencies being unable to 
transfer title to Government property without further obli- 
gation to the Government in the absence of some tangible 
consideration; second is the feeling on the part of agencies 
that, conceivably, the Government might have need for the 
equipment at a different location after the termination of the 
research. In order to meet these two problems and to simul- 
taneously protect the Government’s interest, it 1s recom- 
mended that legislative authority be sought which would 
authorize Federal agencies supporting or contracting for re- 
search and development work at educational or nonprofit 
institutions to provide in the grants or contracts that title to 
equipment financed by the agency in connection with the 
research would rest with the institution without further 
obligation to the Government, or on such other terms and 
conditions as the agency deems appropriate. 


or 
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H®ARINGS 


Hearings on S. 4039 were held by the Subcommittee on Reorganiza- 
tion on June 25 and 26, 1958, in connection with hearings on a pro- 
vision contained in title I of S. 3126, relative to the expansion of the 
Federal program for coordination of scientific information and 
documentation. 

Appearing in support of S. 4039 were Dr. Alan T. Waterman, 
Director, National Science Foundation; Mr. Ben G. Huff, Director, 
Office of Research and Services, Office of Assistant Secretary of 
Defense (Research and Engineering); Dr. C. W. Shilling, Deputy 
Director, Division of Biology and Medicine, Atomic Energy Com- 
mission; Mr. Walter Williams, Under Secretary of Commerce; and 
Dr. Stanley Fracker, Assistant to the Administrator, Agricultural 
Research Service, Department of Agriculture. No witnesses appeared 
in opposition to the bill. 

Dr. Waterman advised the subcommittee that 5. 4039 was pre- 
sented by the Foundation in accordance with its statutory authority 
to encourage the pursuit of national policies for the promotion of 
basic research and education in the sciences. He noted that the 
Foundation already possessed the authority which would be provided 
by the subject bill, but that the Foundation believed that the au- 
thority to use the grant mechanism and to fully dispose of property 
purchased with research funds provided by the Federal Government 
would be of great assistance to other agencies concerned with scientific 
research activities. 

The balance of his testimony was, in general accord with the 
statement submitted in support of the measure, previously set forth 
in this report under the section entitled ‘Need for Legislation.’’ He 
stressed the fact, however, that the authority granted by this bill 
would be permissive in nature, merely granting legislative authority 
to have the option of making grants or contracts for research, and 
that it would not authorize new research programs or increase Federal 
expenditures. In concluding his testimony, he pointed out that the 
subject matter of the pending bill had been considered by the Inter- 
departmental Committee on Scientific Research — Development, 
compose d essentially of the directors of research in all of the Gover- 
ment agence ies dealing with research and deve aaa nt, “and they are 
all most enthusiastic that this go forward.” 

On behalf of the Department of Defense, Mr. Ben G. Huff advised 
the subcommittee that the Department “heartily supports this pro- 
posed legislation.”’ 

Te stated further that 


The Department of Defense believes that a more liberal 
attitude in authorizing grants for the support of basic re- 
search would greatly stimulate and enhance these efforts. 
There is no doubt that institutions of higher education and 
other nonprofit organizations conducting basic and applied 
scientific research for the Department of Defense on con- 
tract will welcome the opportunity to obtain title to the 
equipment purchased with contract funds. * * * Further- 
more, * * * the policy as proposed in the bill would elim- 
inate the time, labor, and expense involved in keeping 
records of equipment and negotiations at the time of ter- 
mination of research projects. 
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Dr. C. W. Shilling stated: 


As a representative of the Atomic Energy Commission, I 

am * * * happy to report our wholehearted support for 

S. 4039, which would authorize our agency to make grants 

as well as contracts for the support of basic scientific research 

| at institutions of higher education and other nonprofit 
organizations. 

| ‘As you are aware, the AEC now has authority under 

existing law to make grants for the conduct of certain educa- 

tional and training activities. We are utilizing this grant 

authority for the granting of money to institutions of 

higher education for the purpose of purchasing equipment 

to be used for the education and training programs In the 


area of special interest to the Atomic Energy Commission. 
To be eligible for these grants, the educational institution 
must meet certain prescribed requirements, which leads me 


to mention that a grant in our mind is not intended as an 
outright gift to the research institution. They would have 
to meet the same rigorous scientific standards now required 
for support by contract. But the grant is much more 
desirable from an administrative standpoint than a contract 
for support of basic research, as has been ably pointed out 
in the explanation of the draft bill before you and by the 
previous speakers. 

Because of its programatic nature, much of the research 
sponsored by the Atomic Energy Commission would con- 
tinue to be handled by contract, but we would welcome the 


authority to use the grant method for support of basic 
| research, that portion of our program which we are conduct- 
| ing in support of our programatic needs. 

| We in the AEC also endorse the second section of the bill, 
| which would permit us to allow our research contractors or 


grantees to retain title to the scientific equipment purchased 
| to conduct the research we are sponsoring with them. 
| Once again the compelling reasons for favoring this part 
H of the bill have been clearly set forth, but let me say that 
such language would be very helpful to us not only in future 
grants or contracts but in profitably disposing of some of the 
equipment in university contracts now in force. 
In other words, we in the Atomic Energy Commission also 
wholeheartedly favor S. 4039 as an instrument which would 
make our program of research much more efficient and 
would make it easier and more profitable, and I think more 
economical in handling our research program. 


i Testifying in support of S. 4039, on behalf of the Department of 
) Agriculture, Dr. Stanley Fracker stated that it would strengthen the 
Department’s basic research activities and would supply it with 
authority it does not now have. 

He stated further that- 


The explanation of this bill as published in the Congres- 
sional Record refers to the Department of Agriculture as 
already having authority to make grants to educational in- 
stitutions and others for scientific work. I should explain 
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that the authority in the Department of Agriculture relates 
only to the administration of statutory grants, and that the 
Department does not have authority to make discretionary 
grants for specific projects and specific amounts such as is 
within the authority of, say, the National Institutes of 
Health. The Department does have authority to make 
research contracts and makes a number of them each year. 
Some of the contracts get quite closely into the field of basic 
research, where it is very difficult to describe precisely what 
the contractor is to do. It would accordingly be useful for 
the Department of Agriculture to participate in the authority 
that this bill carries, 5. 4039, with respect to discretionary 
grants. 

We would also agree with the comments made by the 
National Science Foundation on section 2 of bill 4039, which 
relates to the title to equipment and the advantages of mak- 
ing it possible in the discretion of the grantor agency for the 
grantee to retain equipment that was purchased under the 
grant. 


The Bureau of the Budget did not appear at the hearings. How- 
ever, by letter of July 1, 1958, the Bureau expressed its support of 
S. 4039, as well as that of agencies having responsibilities in the field 
of scientific research, as follows: 

EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, ry. {).. July 1, 1958. 
Hon. Husert M. Humpnrey, 
Chairman, Subcommittee on Government Reorgan ization, 
Committee on Government Operations, 
United States Senate, Washington, D. C. 

My Dear Senator Humpurey: This is in response to your in- 
formal request for a statement regarding views of the various agencies 
respecting S. 4039, to authorize the expenditure of funds through 
grants for support of scientific research, and for other purposes 

After the National Science Foundation submitted its original draft 
bill to the Bureau of the Budget, the following agencies were requested 
to comment: The Departments of Defense, Commerce, Agriculture, 
Interior, and Health, Education, and Welfare, and the Atomic Energy 
Commission and National Advisory Committee for Aeronautics. 

All agencies listed submitted views on the proposed legislation. 
Several technical questions were raised by the agencies which were 
resolved through discussion with the National Science Foundation. 
These agencies have advised the Bureau of the Budget,.either in- 
formally or in their views letters, that they favored enactment of 
legislation to authorize grants for basic research and to make pro- 
vision for the disposition of equipment related to basic and applied 
research. 

The Bureau believes that the enactment of S. 4039 would benefit 
the management of research programs in the Federal agencies and 
would also benefit relations between the Government and universities 
in the conduct of research under Federal sponsorship. 

Sincerely yours, 
Puiturp S. Hueuss, 
Assistant Director for Legislative Reference. 
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CoNCLUSION 


It is the considered judgment of the committee that S. 4039 is a 
most meritorious measure which will promote the progress of scientific 
research in the United States. This measure will provide greater 
flexibility and economy in the conduct and administration of such 
research without authorizing any new projects or activities and 
without increasing Federal expenditures. It has the support of all 
of the agencies and departments of the executive branch which have 
scientific research responsibilities, 

The committee urges favorable action on this bill. 


O 
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AMENDING PUBLIC LAW 883, 84TH CONGRESS, TO PROVIDE FOR 
THE CONVEYANCE OF CERTAIN ADDITIONAL PROPERTY OF 
THE UNITED STATES TO THE CITY OF ROSEBURG, OREG., AND 
FOR OTHER PURPOSES 


printed 


MAIN 


the Committee on Government Operations, 


submitted the following 


POR 
v H. R. 6995] 


Phe Committee on Government Operations, to whom was referred 
the bill (H. R 95) to amend Public Law 883, 84th Congress, to 
provide for the conveyance of certain additional property of the 
United States 1 ie city of Roseburg, Oreg., and for other purposes, 
having considered the same, eport favors ably thereon, without 
amendment, and recommend that the bill do pass. 


PURPOSE 


The purpose of this bill is to amend Public Law 883, 84th Congress, 
to provide Lor the conveyance of a lot containing about 9,000 square 
feet of land by the Administrator of General Services to the city of 
Roseburg, Oreg., on which an old frame dwelling house is situated, 
plus a narrow strip of an adjoining lot upon which the house en- 
croaches. This property has been declared surplus to the needs of 
the Federal Government. The bill further provides that the con- 
veyance shall be made without monetary consideration, but on con- 
dition that the property be used by the Douglas County Historical 
Society as a historical site, and for the preservation of antiques and 
other personal effects which have historical significance to the area. 

Kollowing hearings before a subcommittee of the House Committee 
on Government Operations, H. R. 6995 was amended to conform to 
recommendations of the General Services Administration and the 
Department of the Interior, as set forth on pages 7 and 8 of this report. 
The bill, as amended, was then approved by the committee and passed 
the House on February 17, 1958. 
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Additional background and explanatory information on this bill is 
set forth in House Report No. 1284, 85th Congress, as follows: 


BACKGROUND 


This bill pertains to realty that is a portion of the estate of 
Miss Lillie Lela Moore which was devised to the United States 
under the terms of a will probated in 1940, but of which final 
adjudication was not made until 1953. This devised prop- 
erty was valued at $8,500 in 1940, but thereafter greatly en- 
hanced in value. Since ac quisition, the Government has 
received in excess of $100,000 from rentals and sales of por- 
tions of the property. At this time there still remains three 
lots of the original property of which no disposal has been 
made and which are surplus to governmental needs. These 
three lots have been appraised at $85,000. On one of the 
lots and on a small portion of another is an old frame dwelling 
house, without commercial value, which, along with its con- 
tents, was authorized to be conveyed to the city of Roseburg, 
Oreg., by Public Law 883, 84th Congress, for removal to an- 
other site as part of a proposed museum center. This bill 
would provide for the conveyance of the site upon which the 
house is situate since removal of the house cannot be made 
without considerable damage. 


STATEMENT 


The old frame dwelling house and its contents have vir- 
tually no commercial value. The house is one, if not the last, 
of the original dwelling houses built during pioneer days in 
that area, and its relic contents are reminiscent of those days. 
Therefore, the property has significant historical value, 
particularly to the people of that area. Recognizing this 
historical significance, Congress passed Public Law 883, 84th 
Congress, which authorized conveyance of the house and its 
contents to the city of Roseburg for use by the Douglas 
County Historical Society as a museum. However, the site 
upon which the house is situate was excluded from the 
authorized conveyance as the house was to be moved to 
another site. This bill would authorize conveyance of the 
site, thereby rendering removal of the house unnecessary. 

Mr. Porter, author of the bill, pointed out to the committee 

that the dwelling house could not be moved as expected 
without serious irreparable damage. Mr. Robert J. Carley, 
president, Central Labor Council, Roseburg, Oreg., wrote 
the following to Congressman Porter in regard to the difficulty 
of removal: 
«“* * * Several of our building-trades men looked at the house 
to see if it could be moved and their report is that it would be 
impossible to move without destroying a large part of it. 
We believe the house to be of enough historical value to our- 
selves and our children to be saved and urge you to use your 
influence to secure the three lots so the house will not be 
destroyed.” 
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An abundance of evidence was presented to the committee 
which tended to show that it was the intention of both Miss 
Lillie Lela Moore and her father, Edward M. Moore, that 
the home and its contents be preserved as a museum. 
Apparently it was their belief that this intention would be 
fulfilled by devising the property to the Federal Government. 
It is worthy to note that before her death Miss Moore labeled 
many of the items in the home as to type and use, thus in- 
dicating her intention that her home would become a museum. 
The Douglas County Historical Society is not eligible to 
acquire the property as a historical site under the provisions 
of subsection 13 (h) of the Surplus Property Act of 1944, 
as amended, because that law applies only to property ac- 
quired by the Government prior to 1900. The United States 
Department of the Interior has expressed the opinion that 
the house and its contents do have valid historical significance, 
at least insofar as that area is concerned. 

After reviewing evidence of the intentions of the testatrix 
and of the community’s desire for a museum, the committee 
feels that the site on which the house is situate should be 
conveyed to the city of Roseburg. 


FISCAL DATA 


The enactment into law of this bill will result in a fiscal loss 
to the Government of that amount which the property would 
bring if exposed for sale on the open market. The appraised 
value of the 3 lots is $85,000 and it can therefore be assumed 
that the value of the property subject to this bill is 
approximately $30,000. 


AGENCY COMMENTS 


The following comments on the provisions of the bill were 
received from various agencies: 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., July 25, 1957. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear Mr. CuHairnman: Your letter of April 25, 1957, 
requested the views of the General Services Administration 
regarding H. R. 6995, 85th Congress, a bill to amend Public 
Law 883, 84th Congress, to provide for the conveyance of 
certain additional property of the United States to the city 
of Roseburg, Oreg., and for other purposes. 

The purpose of the bill is to amend Public Law 883, 84th 
Congress (70 Stat. 887), to require the Administrator of 
General Services to convey to the city of Roseburg, Oreg., 
presumably without consideration, all right, title, and 
interest of os United States to three lots in the city of 
Roseburg as described in section 2 of the bill. The bill 
provides tha at the property shall be conveyed on condition 
that it shall be used as an historical site, and if it ever ceases 
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to be used for that purpose it shall revert to the United States, 
subject to the right of Douglas County Historical Society to 
remove the building described in, and transferred, pursuant 
to Public Law 883, 84th Congress. Section 4 of the bill 
authorizes and directs the Secretary of the ‘Treasury to 
disburse from unappropriated funds the sum of $50,000 to 
Douglas County Historical Society for the purpose of 


assisting in the development of a museum for the purpose of 
presel ving historical obj cts of Douel: s County, Oree. 
Much of the backeround of this matter 1s containe d in our 


‘tter of May 24, 1956, relative to H. R. 9667, 84th Congress 


, *7 
{ 


t 
[The property deseribed in this bill consists of the home and 
lot on which it is situated and two additional lots formerly 
belonging to Miss Lillie Lela Moore, a former resident of 
Roseburg, Oree. Miss Moore’s parents were pioneer res! 
ents of Roseburg \fiss Moore died in 194 lea ne an 
e which was inventoried ¢ rt time the amount of 
15,228.94. Wit the exception of certam mil bequests 
and her property, real and personal, was bequeathed to the 
United States without stricti él 
ic i] Atte Sinnel! I () ntest thre 
ly of the GSA April 1 
dition » the H. R 
HO05. ft aed (a i jot 
\\ ( Of i a | 
| ’ ( e e deter 
ne e surplus wuhe 2, 1 i LO portion 
1 tf! [oe onal propert GSA September 
1955, and daa i Octob ld for 
$55.200 Proceed TO | ( $i ( 10 rece . OM ren- 
LAIS O] the propert nd estments made aul ‘ period 
of probate, and di posal of certain items oO ersonal property 
Ul estate otal 1 ext Ss OL SLOUU,U0U The property 
described in H. R. 6995 was apprais or GSA he latter 
pa of 1956 by Mr. Clare e | Hyd O 1 that 
its fair market value is $85,000 
Public Law 883, 84th ¢ one i thoriz d the \{dminis- 
trator of General Services to transfer, without consideration, 


to the city of Rosebure. \liss Moore’s forme! dwelling, to- 
eether with furniture, personal effects and jewelry. Under 
the act the dwelling and personal property were to be 
removed from the site within a reasonable period of time as 
determined by the Administrator of General Services. By 
the terms of the transfer dated December 31, 1956, the city 
was given 6 months in which to remove the house and 
personal property. While this period had previously been 
agreed upon by the city, the dwelling and personalty have 
not been removed. 

The bill under consideration requires that the property be 
used as a historical site. Inasmuch as this property was ac- 
quired by the Government subsequent to January 1, 1900, 
the property cannot be determined to be suitable or desirable 
for use as a historical monument within the requirements of 
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subsection 13 (h) of the Surplus Property Act of 1944, as 
amended (50 U. S. C. App. 1622 (h)), which is continued 
in effect by subsection 602 (a) of the Federal Property and 
Administrative Services Act of 1949, as amended. GSA is 
not in a position to evaluate the significance of this property 


is a historical site. Your committee may therefore wish to 
ascertain tl views of the Di partment of the Interior as to 
he historical significance of the property described in this 
bill 

Althou bh ven rally GSA is opposed LO the enactment of 
rislation which would require the conveyance of the 
Government’s surplus real property without the payment of 
its Tair Market value, we will not oppose the enactment of 
H. kK. 6995, provided the Department of the Interior deter- 
mines that the three lots are suitable and desirable as a 
historic site. In this connection, it is recommended that if 
tne bill IS favorably considered, it be amended to indicate 
rhe ly its intent vith regard to the matter of 
CONSIG ration. 


Inasmuch as the proposed new section 4 of Public Law SSO, 
84th Congress, which would authorize the expenditure of 
$50,000 does not pertain directly to the functions or opera- 
tions of GSA, we believe that the comments of GSA relative 
to this section would not be appropriate. 

Knactment of this measure will result in a fiseal loss to the 
Government in the amount of the current sales expectancy 
of th property described in the bill. 

The Bureau of the Budget has advised that there is no 
objection to the submission of this report to your committee. 

Sincerely yours, 


FRANKLIN G. FLortre, Administrator. 


GENERAL SERVICES ADMINISTRATION, 
Wash ington, D. C.. October 22, 1957. 
Hon. Witutam L. Dawson, 
Chairman, Committee on Government Operat 
Hi use OF Pe Prest ntative Ss, Wash ington, dD. {;. 
Dear Mr. CuHatrMan: Reference is made to H. R. 6995, 
S5th Conecress, a bill to amend Publie Law S883. 84th Con- 


MOTLS, 


eress, to provide for the conveyance of certain additional 
land of the United States to the city of Roseburg, Oreg., and 
for other purposes, which was referred to vour committee 
rr ee leratiol 

In commentin on the proposed legislation on July en: 
1957, you were informed that General Services Administra- 
tion would not oppose the enactment of H. R. 6995, provided 
the Department of the Interior determines that the three 
lots affected are suitable and desirable as a2 historie site. 


[It is understood that the secretary of the Interior’s report 
to the committee indicated that, although the Department 


of the Interior would have no objection to the enactment of 


H. R. 6995 (amended to delete the section authorizing the 
expenditure of $50,000), its position was based on the local 


qn 
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historic significance of the dwelling rather than on the suit- 
ability and desirability of the three lots as a historic site. 
In this connection it is noted that the dwelling fronts on 
Washington Street while the remaining two lots face Rose 
Street. This fact appears to have been taken into account 
in the recommendation of the General Governmental Activ- 
ities Subcommittee, subsequent to its hearing on August 13, 
1957, that the bill be amended to limit its applicability to 
the lot on which the dwelling, conveyed pursuant to Public 
Law 883, 84th Congress, is located. 

In view of the foregoing and the fact that this property 
has been withheld from disposition since June 1953 pending 
the consideration of special legislation relating thereto, GSA 
proposes to proceed with the disposition of the two lots fac- 
ing on Rose Street in accordance with the Federal Property 
and Administrative Services Act of 1949, as amended. Rep- 
resentative Porter, who sponsored H. R. 6995, and the Senate 
Committee on Government Bae eo ‘rations, which has for con- 
sideration an identical bill, S. 1915, 85th Congress, are being 
advised of the proposed ac tion. 

We have been recently furnished a sketch of these proper- 
ties on which a shed, apparently attached to the dwelling, is 
depicted as overlapping 3.44 feet onto lot 6. You are being 
apprised of this fact so that the bill may be appropriately 
amended to authorize conveyance of the additional land. 
GSA would not be opposed to such amendment authorizing 
the conveyance of the additional land. 

Sincerely yours, 
FRANKUIN G. FLogtr, Administrator. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., January 7, 1958. 
Hon. Witiiam L. Dawson, 
Chairman, Committee on Goverment Operations, 
House of Re prese ntatives, Washington, D. 

Dear Mr. Crairman: In accordance with informal 
quest of Mr. John Moore of the General Government 
Activities Subcommittee of your Committee on Government 
Operations, we are enclosing a proposed amendment to sec- 
tion 1 of H. R. 6995, 85th Congress, a bill to amend Public 
Law 883, 84th Congress, to provide for the conveyance of 
certain additional property of the United States to the city of 
Roseburg, Oreg., and for other purposes. 

The proposed amendment carries out the recommendation 
of the General Government Activities Subcommittee, subse- 
quent to its hearing on August 13, 1957, that the bill be 
amended to limit its applicability to lot 5, block 29, city of 
Roseburg, on which the dwelling conveyed, pursuant to 
Public Law 883, 84th Congress, is located. In addition, it 
directs the conveyance of additional land comprising a por- 
tion of lot 6, block 29, on which, as indicated in our letter to 
you of October 22, 1957, the Lillie Lela Moore residence 
apparently encroaches 3.44 feet. To provide access to all 
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sides of that portion of the residence encroaching on lot 6, 
a rectangular tract of approximately 8 feet wide and 35 feet 
long has been surveyed and is described by metes and bounds 
in the proposed amendment. 

The Bureau of the Budget has advised that there is no 
objection to the submission of this amendment to your 
committee. 

Sincerely yours, 
FRANKLIN G. FLorets, Administrator, 


PROPOSED AMENDMENT 


Proposed amendment, section 1 of H. R. 6995, 85th Con- 
gress, a bill to amend Public Law 883, 84th Congress, to 
provide for the conveyance of certain additional property of 
the United States to the city of Roseburg, Oreg., and for 
other purposes. The following proposed amendment is lim- 
ited to that portion of section 1 of the bill which adds a 
proposed section 2 to Public Law 883, 84th Congress (70 
Stat. 887), approved August 1, 1956: 

“SEC. The Administrator shall convey to the city of 
Rose ae ‘Oregon, all right, title, and interest of the United 
States in and to the following described property in the city 
of Roseburg, Douglas County, Oregon: 

“(a) Lot 5, block 29; and (b) all that portion of lot 6, 
block 29, described as beginning at a cross chiseled in the 
sidewalk in the west line of said lot 6 from which the street 
monument at the intersection of Rose and Washington Street 
bears north 62 degrees 02 minutes west 30.0 feet and north 
28 degrees 01 minute east 90.26 feet; thence south 62 degrees 
02 minutes east 35.67 feet to a brass cap; thence south 28 
degrees 01 minute east 8.63 feet to a brass cap; thence north 
62 degrees 01 minute 30 seconds west 35.7 feet to the east 
line of Rose Street; thence south 28 degrees 01 minute west 
8.63 feet to the point of beginning. 

“Reserving to the United States of America, its transferees 
and assigns a permanent easement over and upon the easterly 
10 feet of said lot 5 for alleyway purposes. 

“The cost of any survey which the Administrator deter- 
mines is necessary to carry out the provisions of this section 
shall be paid by the Douglas County Historical Society. 
Such property shall be conveyed on condition that the 
Douglas County Historical Society shall use such property 
as an historical site, and if such property shall ever cease to 
be so used, title thereto shall revert to the United States 
which shall have the right of immediate entry thereon.” 
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$50,000 to the Douglas ¢ ounty Historical Society in order to 
provide assistance in the development ot a useum for the ; 
preservation of historical objects in Douglas County. The | 
sum of $50,000 represents approxi! telv one-half of the 
amount heretofore received by the United States fr the 
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Moore, the previous owner of the 8 lots. Section 2 of H. R. 
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esidence built in the late 1850’s by Mr. Edwin Moore, the 
father of Miss Lillie Lela Moore, and is a typical country 
Gothic-style residence of modest unpretentious proportions, 
it is one of the oldest and, indeed, one of the few surviving 

uctures of the period of early settlement in Oregon. It 
ontains fascia dating variously from the 1850’s the 
1869’s and the 1870’s but mostly from the last. Some of the 
tems are of local manufacture. From a local standpoint the 
preservation of the structure and its furnishings seems to be 


lesirable, since it is in a region where there are few historic 
nouse museum Its pre ervation would be of value to future 
enera < 

riowever, we suggest that he proposed section 4 be 

| That new section would direct the Secretary of 

iry to pay $50,000 to the Douglas ¢ ounty Historical 

SOCcet to carry out a local historic ul project. This oift 
iid be in addition to the grant of Federal property. We 

lo not believe that such an undesirable precedent should be 

stablished in the field of historical conservation where the 


and values involved are primarily of local, regional, 
nportance 
he Bureau of the Budget has advised that there is no 

on to the submission of this report to your committee. 

Sincerely yours, 

E ? . . 
NOGER ERNST, 

Assistant secretary of the Inte r.or. 


FROLLER GENERAL OF THE UNITED STATES, 
Washington, May 3 1957. 


Wittiam L. Dawson, 


! man, Con mittec On Go ernment pe rations, 
Ho isé of Re pre sentati 
Dear Mr. CuarrmMan: Further reference is made to your 
Ae April 25, 1957, requesting our comments on H. 
‘ bill would amend Public Law 883, 84th Congress, 
o provide for the conveyance of certain additional property 


he United States to the city of Roseburg, Oreg., for use 

historical site and authorize payment to the Douglas 

ity H torical Socie ty of the sum of $50,000, re prese nting 

pproximately one-half of the amounts previously received by 
ited States from the property. 

have no direct knowl “cls ve as to the need or desirability 

e legislation other than as appears on page 5256 of the 

resslonai Record for Wednesday, April We 1957, in a 

wy senator Neuberger. 


Public Law 883 (70 Stat. 887), directed the Administrator 
f General Services to convey, without monetary considera- 
on, to the city of Roseburg, Oreg., the dwelling house lo- 


| on lot 5, block 29, in the city of Roseburg, subject to 
he condition that the dwelling woul 1 be transferred by the 
Douglas County Historical Society and removed 

the land without cost to the United States. 
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It is indicated in the statement of Senator Neuberger that 
the dwelling house was intended to be used as a museum; that 
it is impossible to remove the dwelling from the land without 
destroying a large part of it; and that the purpose of Public 
Law 883 can only be accomplished by also transferring lots 5, 
6, and 7 of block 29, to the city of Roseburg, Oreg. 

Inasmuch as the questions whether the additional property 
should be conveyed to the city and the payment of $50,000 to 
the society should be authorized are matters for determina- 
tion of the Congress, we make no recommendations as to the 
merits of the proposed legislation. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BupGeET, 
Washington, D. C., July 25, 1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Drar Mr. CuarrMan: This is in reply to your letter of 
April 25, 1957, requesting the views of this office with respect 
to H. R. 6995, a bill to amend Public Law 883, 84th Congress 
to provide for the conveyance of certain additional property 
of the United States to the city of Roseburg, Oreg., and for 
other purposes. 

Public Law 883, 84th Congress, donated to the city of Rose- 
burg, Oreg., a house and personal property, which had been 
bequested to the United States in 1940 together with 3 lots of 
real estate, upon the express condition that the city remov: 
the house, which is located on one of the lots, without cost to 
the United States. H. R. 6995 would amend that law to 
delete the requirement that the house be moved and to con- 
vey the three lots to the city to be used as an historical site. 

Since the property in question was acquired by the United 
States subsequent to 1900 it would not be eligibile under 
existing law for donation as an historical site or monument. 
We are unaware of any national historical significance at- 
tached to this site which would justify special legislation to 
donate it to the city for this purpose. 

Section 4 of the bill authorizes a grant of $50,000 to the 
Douglas County Historical Society to assist in the estab- 
lishment of a museum. The Bureau sees no justification 
for the Federal Government making a contribution to a local 
organization for such a purpose. 

Under the circumstances, the Bureau recommends against 
favorable consideration of the bill. 

Sincerely yours, 
Percy Rappaport, 
Assistant Director 
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DEPARTMENT OF JUSTICE, 
Washington, D. C., January 8, 1958. 
Hon. Wiiu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CHarrMan: This is in response to your request 
for the views of the Department of Justice relative to the bill 
(H. R. 6995) to amend Public Law 883, 84th Congress, to 
provide for the conveyance of certain additional property 
of the United States to the city of Roseburg, Oreg., and 
for other purposes. 

The act approved August 1, 1956 (Public Law 883, 84th 
Cong.; 70 Stat. 887), provided for the conveyance by the 
Administrator of General Services to the city of Roseburg, 
Oreg., without consideration, a dwelling house located on 
lot 5, block 29, in the city of Roseburg, Oreg., together with 
the furniture, personal effects, and jewelry, constituting 
a part of the residue of the estate of Lillie Lela Moore, 
deceased, which was devised and bequeathed to the United 
States by her will, probated in 1940 and subsequently 
declared surplus to the needs of the Government. The act 
made such conveyance expressly conditioned upon the re- 
moval of the property from the land without cost to the 
United States and its transfer to the Douglas County 
Historical Society. 

The bill here under consideration would amend Public 
Law 883 so as to: 

(1) strike the clause ‘and removed from said land with- 
out cost to the United States’; 

‘(2) convey lots 5, 6, and 7 to the city of Roseburg sub- 
ject to certain rights and to the condition that the property 
shall revert to the United States if its use as a historical site 
‘shall ever cease,’ the Douglas County Historical Society to 
remove the house from the lots in such event; 

‘(3) direct the Secretary of the Treasury ‘to pay to the 
Douglas County Historical Society the sum of $50,000, as 
representing approximately one-half of the amount hereto- 
fore realized by the United States from the estate in ‘order 
to provide assistance in the development of a museum for 
the purpose of preserving historical objects of Douglas 
County, Oreg.,’ and 

(4) direct the Administrator of General Services to revise 
the conveyance authorized by the act of August 1, 1956, or 
to make a new conveyance, effectuating the purposes of the 
bill.” 

The question whether the bill should be enacted involves 
questions of policy concerning which the Department of 
Justice prefers to make no recommendation. 

The Bureau of the Budget ~ advised that there is no 
objection to the submission of this report. 

Sincerely, 
LAWRENCE E. WaLsH, 
Deputy Attorney General. 
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CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in ee law made by the bill (H. R. 
6995), as reported, are shown as follows (existing law ee 0m 1d to be 
omitted is enclosed in brackets, new matter is printe di italic, existing 
law in which no change is proposed i is shown In roman) 


> 7 
Pupsiuic Law 883 


Au riz t] \dministrator of f ral Services to convey certain property 
has en dec] 1 surplus to the needs of the United States to th 
of Re rg, O 

Be enact hay the Senate ai H j hepre Sé) tata és of the United 
Sta lmerica Conare assembled, That the Administrator of 
General Services is authorized and direeted bo convey, without COl- 
sideratio herefo to tl Git of Roseburg, Oregon, all right, title, 
and interest of the | ited state n and to the following des ribed 
properties real and perso al t ( el] nye house located on lot Dd, 
block 29, in the said city of R Oregon, together with furniture 
vhich has been designated | said Admuinistrator as “lot A per- 
onal all of sald propert & part ol the estate of Lakh 

loo d vised to tl I qd ites bv said | llie Lel Moore 
wna pro IONS Of he! \ rr du 940 wl ct h S ! 
( clar d yi1LS oO the nee ~ } { 1 St Les 

ue hy convevance, In adc ILO ‘ eines ubiect to sl ch Lerms ad 
conditions as mav be considered | Said \dmunist —- to be neces 

‘y to protect the interest of the United State all be expressly 
conditioned upon an undertaking | the city of tae those Oregon 
that such dwelling house, together with said items of personal prop- 
erty, shall. Vi ith ! 2 reasonable f od Ot time as determ) d by S22 d 
Administrator, be transferred the city of Roseburg to the Douglas 
County Historical Society [ar oved from said land without cost 
to the United St: tes] 

Appro ed Aucust. | 1G56 

SE 2 The Admi strate hall eonwe 7 to the city O} Rosebur 
Vredon, all } hit. title. qd? d nrere sf 7 th ¢ l " ted Ntate x in and to the 
following de ( bye / prope fay ) lhe city of Rose burg Douglas County, 


Oreqon: 

(a) Lot 5. block 29: and (b) all that portion of lot 6. hlock 29. deserihed 
as be ginning at a cross chiseled in the sidewalk in the west line of said lot 
6 from which the street monument at the intersection of Rose and Wash- 
ington Street bears north 62 de rees U2 minutes west 80.0 feet and north 28 
degree s O1 minutes east 90.96 feet: thence south 62 de qrees O2? minutes 
east 35.67 fe ettoa hrass cap; the LCE south 28 de grees 0] min utes east 8.65 
feettoa brass cap; thence north 62 - grees O1 minutes 30 seconds west 35.7 
feet to the east line of Rose Street; thence south 28 degrees O1 minutes aia 
§.63 feet to the por nt of beqinnin q 

Reserving to the United States of America, ts transfe rees and assigns 
a permanent easement over and upon the easterly 10 feet of f said lot 5 for 
alleyway purposes. 
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The cost of any survey which the Administrator determines is necessary 
to carry out the provisions of this section shall be paid by the Douglas 
County Historical Society. Such property shall be conveyed on condition 
that the Douglas County Historical Society shall use such property as an 
historical site, and if such property shall ever cease to be so used, title 
thereto shall revert to ‘the United States which shall have the right of im- 
mediate entry thereon. 

“Sec. 3. If the real property described in section 2 of this Act reverts 
to the l ited States, the property de Seiad un the jirst section of this Act 
shall, within such reasonable period of time after such reversion as the 
Administrator may prescribe, be removed from such real property by the 
Douglas County Historical Society without cost to the United States and 
disposed of by the Society in such manner as it may deem appropriate.’ 

Sec. 2. The Administrator shall make such chang s in the conveyance 
authorized by the first section of Public Law 883, Eighty-fourth Congress, 
or make such new conveyance, as may be necessary to carry out the 
purposes of the amendments made by the first section of this Act. 
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Mr. Ervin, from the Committee on the Judiciary, submitted ‘the 
ae 


REPORT 


[To accompany §S. 2836] 


The Committee on the Judiciary, to which was referred the bill 
5. 2836) for the relief of the town of Portsmouth, R. I., having con- 
sidered the same, reports favorably = ‘reon with amendmengs and 
recommends that the bill, as amended, do pass. 


AMENDMENTS 


On page 1, line 6, strike “$2,452.50,” and insert in lieu thereof, 
$3,433.50 

On page 1, line 10, strike the date “June 30” and insert in lieu 
thereof the date “August 31” 


PURPOSE OF THE AMENDMENTS 


The purpose of the amendments is to include in the amount to be 
appropriated by the proposed legislation payments for the additional 
months of July and August 1956 in the additional amount of $981. 


STATEMENT 


The proposed legislation was the subject of a hearing on July 22, 
1958, before a special subcommittee of the Committee on the Judici- 
ary. Projects RI-1—-D-1 and RI-2—D-1, Melville Trailer Park, 
Portsmouth, R. I., were developed by the Public Housing Adminis- 
tration as temporary defense housing under the provision of title II 
of Public Law 139, 82d Congress (65 Stat. 293 pene Housing and 
Community Facilities and Services Act of 1951.) The sites were made 
available by the Navy, and as Federal property were not subject to 
local taxation. A provision in title IIT of Public Law 139, 1 ‘equired 
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the Housing and Home Finance Administrator to pay, from rentals, 
annual sums in lieu of taxes with respect to such property. The 
PHA, pursuant to authority delegated by the Administrator, made 
such payments. The last payment was made for the tax year ending 
January 31, 1956. The payment date set for the following tax year 
was November 1, 1956. But before then, on September 1, 1956, the 
2 Portsmouth projects, together with 39 other projects developed 
under Public Law 139, were transferred to the Department of De- 
fense and with this transfer the payments in lieu of taxes came to an 
end. 

As was set forth in the hearing before the subcommittee, even 
though taxes in Portsmouth were not due until November 1, the taxes 
were for a fiscal year commencing on February 1 and running through 
January 31 of the following year. It is a matter of State law that 
assessment date in Rhode Island is noon on the 31st day of December 
of the year preceding for the present tax year. It was also pointed out 
that the moneys due from PHA were not for taxes but payments in 
lieu of taxes. It was pointed out further that the town’s annual 
financial meeting is held on the first Saturday in March, and that the 
PHA never informed the town prior to its financial town meeting that 
a change was contemplated in the law and therefore the town’s 
appropriations for the fiscal year 1956-57 were made with the ear- 
marking of payments from PHA as contemplated revenue. 

The town of Portsmouth continued to provide municipal services to 
the Melville Trailer Park for the months of February through August 
1956 under the informal agreement under which the payments in lieu 
of taxes had been regularly made to the town. 

As répresentatives of the town of Portsmouth explained at the 
hearing. before the subcommittee, the Navy brought in some 200 
trailers in 1952, and in effect said to the town council, 


Gentlemen, we want you to supply to this reservation all 
the municipal services that you supply to the rest of the town. 
In return, under this particular act, we will pay to you an 
amount in lieu of taxes based upon your assessor’s going over 
“here and making an assessment upon these trailers. 


The committee believes that there exists against the Government a 
strong equitable claim for payment to the town for the months of 
February through August 1956 of the monthly amounts which the 
town had been receiving. 

The committee accordingly recommends a the proposed 
legislation, as amended, to pay the amount of $3,433.50 to the town 

of Portsmouth, R. I. 

Attached and made a part of this report are: 

A letter dated November 29, 1957, from the Housing and Home 
Fins ance Agency, and 

Excerpts from the testimony before a special subcommittee of 
the Committee on the Judici iary, July 22, 1958. 


UniTre Care BY THE 
TEO STATES OF Aniecin, PORTSMOUTH, R. I. 3 
‘ WERIC 4 


Houstna AND Home Finance AGENCY, 
OFrFICE OF THE ADMINISTRATOR, 
Washington, D. C., November 29, 1957. 
Re S. 2836, 85th Congress. 
Hon. James O. EaAsTLANn, 
Chai man, Committee On the Judiciary, 
United States Senate, Wash ington, Bt 

Dear Mr. Cuairman: This is in response to your letter of August 
28, 1957, requesting our views with respect to S. 2836, a bill for the 
relief of the town of Portsmouth, R. I. 

Under the provisions of this bill, the Secretary of the Treasury would 
be authorized and directed to pay $2,452.50, out of any money in the 
Treasury not otherwise appropriated, to the town of Portsmouth, 
R.I. The bill describes this sum as “representing the amount due such 
town from the Public Housing Administration as payments in lieu of 
taxes for projects RI-1—D-1 and RI-2-D-1, Melville Trailer Park, 
Portsmouth, R. 1., for the period between February 1, 1956, and June 
30, 1956 * * *,” 

The two projects in question were developed by the Public Housing 
\dministration as temporary defense housing under the provisions of 


title TTI of Public Law 139, 82d Congress (65 Stat. 293) (Defense 
Housing and Community Facilities and Services Act of 1951.) The 
sites we re made evaitalin by the Navy, and as It eders al ec were 
not subject to local taxation. A provision in title ITT of Public Law 


139, however, required the Housing and Home | ee Adin Linistra- 
pay, from rentals, annual sums in lieu of taxes with respect to 


propert) “aequired and held’? by him under that statute (see. 308). 
The PHA, pursuant to authority delegated by m4 . Administrator, 
made such payme nts. The | last payment was mi id ' for t he tax year 
ending January SL, 1956. 


re 


ve nent date for the followit ig tax year was November 1, 1956. 
But before then, on Hastie! 1. 1956. the two Portsmouth projects, 
together wih 39 other projects developed under Publie Law 139, 
were transferred to the Department of Defense by operation of sec- 
tion 406 (a) of the Housing Act of 1956 (Public Lav 1020, 84th Cong., 


70 Stat. 1091, 1105). The transfer covered all “right, title, and 
interest, including contractual rights and obligations * * *.” See- 
tion 406 (a) provided further that “the provisions of title III of 
[Public Law 139] * * * shall not apply to any property transferred 


hereunder and, except as otherwise provided herein, the laws relating 
to similar property of the Department o f Defense shall be applicable 
to the property transfe rred.’ 
The PHA thereafter had neither the obligation ner the : authority to 
make payments in lieu of taxes with respect to any of these properties. 
The bill therefore is in error, in stating at line 6, that the amount to 
be paid to the town of Portsmouth is an mae due such town from 
Public Housing Administration * * *,” 

Since the Portsmouth projects were under the jurisdiction of the 

Navy on the 1956 taxpayment date, they were subject to the general 
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provisions of law concerning in-lieu payments on property held by 
the military establishment. The bill therefore raises questions of 
policy on which the Department of Defense is in a better position to 
comment than is this agency. 

We may state however that the situation with respect to Portsmouth 
is no different from that of the other municipalities in which projects 
were transferred by section 406 (a) of the Housing Act of 1956 and 
in Which the annual taxpayment date fell after the date of the trans- 
fer. The bill would thus single out one community, the town of 
Portsmouth, for special treatment and would discriminate against 
other municipalities similarly situated, 

For this reason, this Agency does not favor enactment of the bill. 

| have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report 

Sincerely yours, 


L 


\\ AL KER \I LSON 
a ts , age 


STATEMENT OF Epwarp M. DoLBASHIAN, SoOLicrror FOR TOWN OF 
Portsmoutu, R. I... AccompaNnieD BY Henry .J. Ernrer, PREst- 
DENT, Town Covuncin, Portsmoutn, R. I. 


Mr. Dotpasnian. If it please the subcommittee, in response to tix 
le ter trom the Agency whiel Was supplied me by senator (screen's 


T i sae Bg a eames ' 
Ole? I wrote is fetter. I think it was botled down, and we have 


Ae Wid st ati Assistant to Nena Green. 
Sy ate Offices Bualdiv P Vea hia gton, 2D. ( ° 
Dear Ep: Reference is made to the above-captioned matter anc 


+ 


letter dated January 7, 1958, pertaining to the same. 

‘T have had an opportunity to discuss vour letter and the contents 
of the Agency ’s letter to Senator Eastland with the town council and 
the town treasurer. and I have been directed to make further com 
ment on the matter for Senator Green’s information.” 

This, in part, is reference to matters that Mr. Higeins had recon- 
ciled. 

‘You have, [I believe, made photocopies of the town’s correspond- 
ence pertaining to the matter. Especial attention should be given to 
my letter dated May 3, 1957, addressed to John T. Shirer, of the 
Project Fiscal Management Branch of the PHA In that letter | 
point d out to Mr. Shirer that even though taxes in Portsmouth were 
not then due until November 1 (it has now been changed to October 
15), the taxes due were for a fiscal vear commencing on February l 
and running through January 31 of the following vear. It is a matter 


of State law that assessment date in Rhode Island is noon on the 31st 
day of December of the vear proceeding for the present tax vear | 


also pointed out that the moneys due from PHA were not for taxes but 
payments in licu of taxes 

“The town’s annual financial meeting is held on the first Saturday 
in March. The PHA never informed the town prior to financial 
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town meeting that a change was contemplated in the law and there- 
fore appropriations for the fiscal year 1956—57 were made with the ear- 
marking of payments from PHA as contemplated revenue. 

‘The town respectfully suggests to the Senator that it nevertheless 
did provide the services to the Melville Trailer Park for the months 
of February through August 1956 under the original agreement and 
such services were not terminated until September 1, 1956, at which 
time the United States Navy notified the town of the formal takeover. 

“he town realizes that in the overall Federal budget, this sum is 
relatively insignificant, but to a municipality the size of Portsmouth, 
it represents a significant sum. 

‘We will forward to the Senator any further information that is 
required and again the town wishes to thank you and the Senator for 
your interest. 

“Very truly yours, 
“EpwarD M. Doupasnian, Solieitor.”’ 


Senator Ervin. Let me see if I understand. These were public- 
housin r projects? 

Mr. Doupasnian. If I may just give you a little background, aside 
from the letter. 

Senator Ervin. I’m trying to get to the way the payment happened 
to be made. 

Mr. Dotpasnian. In 1952, evidently the Navy Department felt 
that they should have some emergency housing in the town of Ports- 
mouth on the Melville Reservation. Now, the Melville Reservation 
is a tract of possibly 200 or 300 acres over which the State of Rhode 
islans | yielded its legislative jurisdiction in 1939 by special act of the 
general assemb by. Kor all apparent purposes, the only connection 
che Melville Reservation has to the State of Rhode Island is physical, 
and the State reserved unto itself only the right to serve civil process. 

In 1952, the Navy brought in initially 200 trailers. At the request 
of the Navy, Publie Housing Administration installed 200 trailers 

ithin this reservation. Public Housing Administration people, a 
Mr DeVoe specifically, came to the town council and said, ‘“Gentle- 
men, we want you to supply to this Reservation all the municipal 
services that you supply to the rest of the town. In return, under 
this particular act,” which he cited and which was cited in the corre- 


ae dene c from the Acting \dministrator, ‘We’ ]] pa yVtovouan amount 
iN) i 1 of taxes based upon your assessors going over there and making 


essment upon these trailers.” We made it very clear to the 
Pi tb iia Housing Administration at the time that we have no business 
on that re servation. because it is a Federal reservation, and we would 
be delighted to be of whatever service we could, provided we were 
pecifically requested and approval given to the town to appear on 
t | 


the reservation, which we did 

Wi pplied those municipal services to this settlement of 200 
trail rs, whi late rwent to 397 trailers. We were paid for t he y Cars 
1952 up through January 31, 1953; for the year 1953, Fira rv | 
through January 31, 1954: February 1954 through January 31, 1955: 


February 1, 1955. through January 1, 1956. Now, we received ] LV- 
ments in leu o idk taxes, for which the town of Portsmouth gave in turn 
the municipal s es. We looked after the streets, we plowed, even 


though we ad no in) tial juriscietion, we stood by with the provost 
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marshal in the event that there was a marti: ial uproar, and we provided 
whatever police protection was needed, ambulance service, and so 
forth. 

In Rhode Island, the small towns have financial town meetings. 
By law, town meeting in Fortemouth is set for the first Saturday in 
March. So when we went to town meeting in 1956, we incorporated 
in our request for all our municipal departments enough money to 
provid » all these extra wate for Melville. We had had no com- 
munication from anyone until July 1, roughly June 30 or July 1, when 
we received a communication from Lyles Creighton, captain, United 
States Navy, who was commanding officer of the naval base at 
New port, informing us that a change w as conte mpl: ited under the law 


wherein Public Housing Administration was goine to transfer its 


right, title, and interest in this installa ion to the Department of 
Defense, and suggested that we com in and have a conference about 


it. At that time, Mr. Ethier, the president of the town council 


5 } tit . - ¢ } } } t + | , A? 17 
myself as solicitor, and the town clerk met at the naval station i 
Ni port with Captain (C‘reighton and. his public works officer. a 


Captain Shaid cited this particular law, and he said that the Navy 
was taking over informally as of Julv 1, 1956, but they wanted us to 
proceed and pursue our policy of service until September 1, at which 


time the Navy would formally take over, and ei Public Works 


Department would take over the functions which were normally 
supplied by the town Port smout They said, “Kvyen though we 
have taken over rece , we are going to set aside for the months 
ol July and August $981 or escrow, but you must now look Lo the 
Public Hou he Administration for your 5 months’ period.”’ 

Now, roughly, the payments in lieu of taxes were coming down 
every year, because the trailers were depreciating. By the time 1956 
came along, ther vas only a $1,500 evaluation on them. But as of 
that year, with had amortized it and decided the town of Portsmouth 
was to 1 e $490.50 a month. We went along on that basis, but 
the Pi Hous ne Administration never informed us of this takeover. 


We “tase | of it by letter irom the Navy Departmer b. 
ith the Navy Department, 


1 series of corresp dence then went on wi 


and they admitted that they had to return the $981 that thev were 
holdi oOo 1n scrow, upon direct request rom Lie Publie Hous , 

{adminis 0 
Nov | ( ( tt Il Lel Is W ao Ot ji el t] ib we Lr'é 
not entitled. The 







, ly 7 4] , = fa ae ee | a 
hevertneless, SUPPLyV 4 months of service to this instaliation before they 
took over. 


That is why we are here, to see if we can 


Senator Ervin (interposing). They paid you for 2; is that right? 


Did you get payment in lieu of taxes for 2? 
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Mr. Doipasuian. We didn’t get anything for 1956. But for the 
2 months that Navy held it informally, July and August, the Navy 
had set aside, to turn over to us, $981. But then, when we spoke to 
the Navy, we said: 

“How about the months of February through June? 

They said, “Well, you’ll have to take that up with the Public 
Housing Administration.” 

3ut then, after the Navy took over, Public Housing Administra- 
tion then requested the Navy, and the Navy complied with the request, 
I assume, to return the $981 to them. 

Senator Ervin. You told me awhile ago—but it has slipped my 
mind—when does your tax year begin? 

Mr. Do.sasHIAN. Our tax year begins on February 1 of any given 
year. 

Senator Ervin. In other words, the town of Portsmouth made these 
municipal services available to this base as of the beginning of that 
tax year under this prior agreement that you had, under which you 
received payments in lieu of taxes, as a compensation for furnishing 
of these municipal services? 

Mr. DotBasuian. Yes, sir 

Senator Ervin. And you have never yet been paid, received any 
payments in lieu of taxes, from February 1, 1956, through June 30, 
1956, notwithstanding the fact that you had this prior agreement, 
and notwithstanding the fact that you made the services available 
during that time, and notwithstanding the fact that the Public Hous- 
ing Administration never advised you of the change? 

Mr. DoLBAsHIAN. Yes, sir. 

| would correct the Senator on one point: 

We didn’t receive any money for services from Febru: » | through 
September 1, even though the Navy took over on July 

We still supplied the services. They took over eaciesiie: 

‘ Navy, when they took over informally, said, “We are going to 
was sala $981 in escrow for you, so when you settle up with Housing 
Administration for the months of February through June of 1956, 
ve'll turn it over to you at the same time.” 

But that fell by the wayside, and Public Housing Administration 
requested Navy to turn over the money held in escrow. 

Senator Ervin. So you never got paid for July and August? 


9) 


Mr. DotBasnian. For February through June, either. 

Senator ERvin. ite bill is pe for February 1 through June 30? 

Mr. DotBasutan. Yes; and the reason that is, is because at the 
time, the Navy said: 

“We have S981 which we are rong to turn over to you.” 

If favorable consideration were given, we would ask that the bill be 


1 


Senator Er VIN. | was just going to ask that. 

What would the amount be? 

Mr. Deck Aanalicns. $490.50 a menth. 

Senator Ervin. $490.50. 

You would have to amend the bill so as to increase it by twice that 
amount? 

Mr. Do.pasuian. Yes, sir; by $981. 

Senator Ervin. Through the 3ist of August 1956? 

Mr. Doutpasnian. Yes, si 
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Mr. Eruier. I think an important thing about this is that we in the 
town of Portsmouth hold our financial meeting on the first Saturday of 
March, and then we must appropriate our moneys to get our work 
done. 

Owing to the fact that we didn’t know anything about what Public 
Housing was going to do, we surely had to appropriate our moneys to 
vet our work done. And we have done our work faithfully. 

Senator Ervry. In other words, you appropriated the money to take 

‘are of responsibilities you had theretofore assumed? 

Mr. Erurer. Yes, sir. 

Mr. Dousasutan. I would like to say for the Senator’s considera 
tion, this is not an ordinary consideration. 

We do not usually provide any services to the Me lville Reservation. 

perfect example in point would be a piece of correspondence with 
the commanding oflicer of the naval base. 

After the Navy formally took over this reservation, they asked that 
we provide police protection. 

The matter was of such legal concern that thi attorney general of 


the State oj | hode Isla nad jones with mi n re ndering an opinion to 
the naval authorities. 
lL mere ly make this statement to refuti Mr. lason’s contention 


that ordinarily we would have supplied these services anvhow. We 
wouldn’t, because we had no business on there 
This will give the Senator some idea as to the uniqueness of the 
situation. 

The back cround is that Captain Ory ighnton asked that we supply 
police protect mn for the naval re servatior 

We said, “Yes, we could,’ at so much a trailer This is mm.) 
response 

‘Dy AR SIR: | have been directed by the Portsmout! Tov n Cor new 
to be in touch with you regarding the above captioned matter. 

“Asare sult Oi conversations Wit! naval autl orities, and action by 
the Portsmouth Town Council, I am authorized to notify you that the 
lump-sum pavment tor such service as defined above, for the Federal 
iscal year, will be $654, or $2 per unit located within the mstallation. 
It is our understanding that there are 327 units so situated at Melville 


‘This arrangement is proposed with the full understanding that 
such service is on a standby basis only, for inasmuch as the State of 
Rhode Island vielded its jurisdic tion over the area encompassed by 

} 1} . } >] 1 ' 1 41 
the Melville Reservation, neither the State of Rhode Island nor the 
Town of Portsmouth is in a position to exercise anv initial purisdiction 

, haf f 4} Pirie x i] . t \Talwill] 7 if ies aront 

Save that of the service of civil process al siCiVILLe, na l Is apparent 


that the Policy Departn nt of the Town of Portsmouth has no 


authority whatsoever to exercise imitial }urIS liction on the reservation.’ 


Phat is what makes the situation unique 

We would ne r have been on there, Senator, except that m 1952 or 
19 ) hey ~ id ( ) ( md ) | eT \ i] m 7 

Nii rHull | Ss pa ial | { ms som miiea } i] 
in facet vhen there was tro able brewing on the reservation, and we 
always ‘xpect that trouble yone knew wi to do 

Th navai worl ties dis Wn’ ley \\ v i ydo | iil rricl ft CTE We] 
certain Cas tt it | id to broue t Db ) Co { 
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Then they fell on ours, and asked us to do this for them, and we 
decided we would. And it worked out fine. 

Now, of course, these ordinary services would probably be given 
if they were in a reservation. We have an ambulance service there, 
and I don’t think I have to tell you people what happens in a place of 
that kind 

They are all young and—well, they need ambulance service quite 
often. 

Now, it is a true fact that the Navy hospital itself has a couple of 
ambulances. 

[ can truthfully state to you that 90 percent of the time an ambu- 
lance is needed there, we furnish the ambulance. We do now, even 
though we don’t get a nickel for it; but we think that people should 
be taken care of, 

Kor some reason, the Navy always finds its ambulances too busy, 
and they call ours 

Of course, we don’t do any of the road work or any of the other 
stuff, but, in that period, we did the road work for them, furnished 
the school buses for them, and did everything else we could for them. 
Of course, the fire services are set up in the whole county there, 
where we work together anyway; and that would be part of it prob- 
ably, In the beginning of this thing. 

But we Cave them every service we would give everybody else in 
tiie town of Portsmouth. 

In fact, we bent backward for them, probably, because we figured 
that they were a Navy installation. 

Senator Ervin. Off the record. 

Discussion off che record. 

Senator Ervin. As [ understand it, the Government has taken over 
all the responsibility for this reservation as of September 1, 1956? 

Mr. Do_Basutan. With the exception ofa separate agreement from 
the Defense Departme nt and the town of Portsmouth for the use of 
our police on a standby basis 

For example, we fill in on that particular agreement if there has 
been a neglected child, or a child that requires shelter overnight. 

The provost marshal’s office hands them to us, and we take them to 
a regular civilian agency. 

Senator Ervin. | don’t know anything else that [ would like to 
ask Vou. ; 

You have made your position very clear to me. It may be that 
you would like to offer the letter you were reading, for the record, if 
vou care Lo do SO 

Mr. DotBasuian. Certainly. I would leave the entire file with 
you, but I don’t know which you would wish. 

(The letter referred to was filed with the committee.) 

Mr. Eruier. It is my belief that if we had been informed of the fact 
that this transfer was going to take effect, in our town financial meet- 
ing, rather than take the action we did, we would have made different 
appropriations, and not expended the money, 

We did expend the money, and it is our belief that if we expended it, 
we should get it in return, 

Senator Exwix. You had to make provision for furnishing these 
services under your prior agreement? 
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Mr. Eruter. Yes, sir. And their big argument is that it isn’t by 
tax date. 

That isn’t so, because we have to set the tax before we can get the 
tax. The fact that our date set back of the time they say is an 
unfortunate thing for our department. We did it the same as for 
anybody else. 

Senator Ervin. Off the record. 

(Discussion off the record 

Senator ERVIN. | think you have a meritorious claim, and I think 
Senator Green wouldn’t have introduced the bill if he hadn’t been 
satisfied of that. 

As far as I am concerned, I think you have a meritorious claim, and 
that the bill ought to be amended by adding 2 months—that, $981. 

In other words. we ought to strike out $2,452.50. and insert. in lieu 
thereof, $3,433.50, and strike out June 30 and put in that certain place, 
August 31. 

Mr. DoLBasuHIANn. Off the record. 

(Discussion off the record 

Senator Ervin. Gentlemen, unless you all have something to add, 
as far as I am concerned—lI can’t guarantee you what the other mem- 
bers of the subcommittee will do or what the full committee will 
| hat is in your 


do—but as far as I am concerned, you have one juror 1 
favor. 

Mr. Dotpasutan. Thank you very much, Senator, and we wish 
to thank you again for the courtesy of allowing us to appear; and we'll 


supply any further information that may be required. 


O 
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REPORT 
[To accompany H, R. 7710] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (H. R. 7710) to provide for the lump-sum payment of 
all accumulated and current accrued annual leave of deceased em- 
ployees, having considered the same, report favorably thereon with 
an amendment and recommend that the bill, as amended, do pass. 


PURPOSE 


The purpose of this bill, as passed in the House, is to correct an 
inadvertent inequity that exists in connection with lump-sum pay- 
ments for accumulated and current accrued annual leave of deceased 
employees stationed overseas. 


COMMITTEE AMENDMENTS 


The committee amendments add sections 2 and 3 to the House- 
approved bill. Section 2 amends section 215 of the Postal Rate 
Increase Act, 1958. Section 3 amends section 501 of the Postal Field 
Service Compensation Act of 1955, as amended. 


EXPLANATION OF SECTION 1 


Under present law, although certain employees serving overseas 
are permitted to accumulate 45 davs of annual leave, payment to 
their beneficiaries, in the event of death, is limited to 30 days. This 
restriction is inequitable in that it denies the estate of a deceased 
employee payment for annual leave accrued in accordance with law 
for which he would have been paid had he lived. 
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Section 1 amends the act of August 3, 1950, as amended by section 
501 of the act of September 1, 1954, so as to authorize the payment 
for the full amount of any such annual leave standing to the credit 
of an employee at the time of his death. 

Enactment of this section has been recommended by the Bureau 
of the Budget, the Civil Service Commission, and the General Account- 
ing Office. . 

EXPLANATION OF SECTION 2 

Section 2 is designed to alleviate a situation neither Se 
nor intended but which will result under the Postal Rate Increase Act 
1958, unless corrective legislation is enacted. 

The problem was brought to — attention of the committee by the 
seed and nursery companies in all areas of the Nation and by the 
American Association of te ‘rymen. 

Since 1949, pieces of third-class mail in excess of 9 by 12 inches 
have been considered by the Post Office Department to come within 
the ‘“‘odd size” category and, thus, subject to the penalty rate appli- 
cable to such mailings 

Generally, seed and nursery catalogs are approximately 10 by 13 
inches in size and, thus, cou { warrant application of the ‘‘odd size”’ 
penalty rate. However, they have been mailed at the pound rate 
instead of the odd-size penalty ‘ate because this produced more 
oe for the Post Office Department. The Postal Rate Increase 
Act, 1958, did not change the pound rate but it doubled the odd-size 
penalty rate. 

The Post Office Depariment now has no choice but to apply the 
odd-size penalty rate to mailings of seed and nursery catalogs as this 
will produce more revenue than would the normal pound rate. This 
paradox was not realized by the Congress or the Post Office Depart- 
ment at the time the bill was under consideration, but, most important 
of all, it caught the seed and nursery industry completely unawares. 
The unfortunate result is that they had their 1959 catalogs on hand 
or on order before the real situation became known. At this late 
hour there is nothing they can do to reduce the size of their catalogs 
to come within the dimensional limits that would permit them to be 
mailed at the regular pound rate. 

In these circumstances, the committee is strongly of the opinion 
that the effective date of the increase on the odd-size penalty rate 
should be postponed to May 1, 1959. This should be done as a 
matter of equity in order to prevent imposing an undue financial 
hardship on a small number of companies. These companies can, 
when ordering their catalogs for the following year, reduce the size 
so that the odd-size penalty rate will not apply and, at the same time, 
it will give the committee sufficient time to study properly the question 
of odd-size mailings and penalty rates. 


EXPLANATION OF SECTION 3 


Section 3 extends to employees transferring to the Post Office 
Department from the legislative or judicial branches, the same rights 
and benefits that were extended by Public Law 432, approved May 
29, 1958, to employees transferring from these branches to the classi- 
fied service. Due to an inadverte nce, reference to the postal service 
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was omitted from the provisions of H. R. 7930, enacted as Public 
Law 432, and thus, except for the amendment made by section 3, 
employees entering the postal service by transfer from the legislative 
or judicial branches would not be treated in the same manner as if 
they transferred to the classified service. 

In order that the situation may be fully understood, the following 
explanation is quoted from Senate Report No. 1399 tis accompany 


H. R. 7930): 


Section 801 of the Classification Act provides that “All 
new appointments shall be made at the minimum rate of the 
appropriate grade, 

Section 802 provides, however, that in the case of a transfer 
from one position to another, the basic compensation of the 
employee shall be governed by regulations of the Civil 
Service Commission. 

The Comptroller General has held that the movement of 
an employee from the legislative branch to the executive 
brane hi is not a transfer and, therefore, his attachment to the 
executive branch results from a new appointment. 

The regulations of the Commission provide that, in the 
case of a transfer of an employee from one position to 
another, his pay may be fixed at any step rate of the appro- 
priate grade for the position to which he is being transferred 
that does not exceed his rate of pay in the position from 
which he is being transferred. However, the decision of the 
Comptroller fore closes extension of the Commission regula- 
tion to an employee who moves from the legislative branch 
to a position in the executive branch. Accordingly, when 
that occurs, the employee is compelled to start at the mini- 
mum, rate of the appropriate grade of the position even 
though he was receiving a higher salary in the legislative 
branch and notwithstanding the fact that the department 
or agency would like to fix his pay at a higher step rate than 
the minimum rate of the appropriate grade for the position. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


Section 2 or THE Act Entittep “An Act To FactILiratE THE 
SETTLEMENT OF THE AccouNTsS OF CERTAIN Decrasep CrviLIAN 
OFFICERS AND EMPLOYEES OF THE GOVERNORNMENT,”’ STERONE 
Aueust 3, 1950 (Pusitic Law 636, 81st Cona.; 5 U. S. C. 614) 


Src. 2. For the purposes of this Act the term “unpaid compensa- 
tion’? means the pay, salary, or allowances, or other compensation due 
on account of the services of the decedent for the Federal Goveroment 
or the government of the District of Columbia. It shall include, but 
not be limited to, (1) all per diem in lieu of subsistence, mileage, and 
amounts due in reimbursement of travel expenses, including incidental 
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and miscellaneous expenses in connection therewith for which reim- 
bursement is due; (2) all allowances upon change of official station; 
(3) all quarters and cost-of-living allowances and overtime or pre- 
mium pay; (4) amounts due for payment of cash awards for employ- 
ees’ suggestions; (5) amounts due as refund of salary deductions for 
United States Savings bonds; [(6) payment for all accumulated and 
current accrued annual or vacation leave equal to the compensation 
the decedent would have received had he remained in the service 
until the expiration of the period of such annual or vacation leave; 
except that such lump-sum payment shall not include compensation 
for any period of accumulated leave in excess of thirty days, plus 
current accrued leave, or in excess of the number of days of accumu- 
lated leave to which he is entitled on the date of separation (exclud- 
ing accumulated leave earned in the 1954 - ave year and thereafter), 
plus current accrued leave, whichever is the greater.J(6) Payment for 
all accumulated and current accrued annual or vacation leave aaa to the 
compensation the decedent would have received had he lived and remained 
in the service until the expiration of the peri vl of f such annual or vacation 
leave; (7) the amounts of all checks drawn in payment of such com- 
pensation which were not delivered by the Government to the officer 
or employe during his lifetime or of any unnegotiated checks returned 
to the Government because of the death of the officer or employee. 






































SECTION 215 oF THE PostTat Rate INcREASE Act, 1958 





Sec. 215. (a) The provisions of this section and sections 201, 204 
(d), 204 (e), 209, 210, 211, 212, 213, and 214 (a) (1), (2), and (4) of 
this title shall become effective on the date of enactment of this Act. 

(b) The provisions of sections 202, 203, 204 (c), 204 (f), 205 (1), 
[205 (5), ] and 206 of this title shall become effective on the first day of 
the first month which begins at least 40 days after the date of enact- 
ment of this Act. 

The provisions of section 204 (a) and (b) of this title shall be 
come effective as provided in such section 204 (a) and (b). 


(d) The provisions of sections 205 (2), 205 (3), 205 (4), 205 (6), 
and 214 (a) (3) of this title shall become effective on January 1, 1959. 

The provisions of sections 207 and 208 of this title shall become 
effective on July 1, 1958. 1 


(f) The provisions of section 214 (b) of this title shall become effec- 
tive as of the effective date of the Civil Service Retirement Act 
Amendments of 1956. 

(J) The provisions of section 205 (5) of this title shall become effective 
on May 1, 1959 















Section 501 or THE PostTAL FIELD SERVICE COMPENSATION ACT OF 
1955 


Sec. 501. (a) The Postmaster General may appoint any person who 
has been employed in a civilian capacity in any branch of the Govern- 
ment to any position in a regional o1 ‘ district office or to any profes- 
sional or scientific position and may place such person in any step in 
the salary level of the Postal Field Service Schedule which is less than 
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one full step above the highest basic salary which such person received 
from the United States. 

(b) Any employee of the legislative branch whose compensation is 
disbursed by the Secretary of the Senate or the Clerk of the House of 
Representatwes, and who has completed two or more years of service as 
such an employee, may upon appointment to a position to which this 
Act applies have his initial rate of compensation fixed at the minimum 
rate of the appropriate level of the basic salary schedule applicable to 
such position, or at any step of that level that does not exceed the highest 
previous rate of compensation received by him during such service in the 
legislative branch. 

O 
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Jury 30, 1958.—Ordered to be printed 


Mr. Jounston of South Carolina, from the Committee on Post Office 
and Civil Service, submitted the following 


REPORT 
[To accompany H. R. 8606] 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (H. R. 8606) to amend the Civil Service Retirement 
Act with respect to annuities of survivors of employees who are 
elected as Members of Congress, having considered the same, report 
favorably thereon with amendments and recommend that the bill, as 
amended, do pass. 

STATEMENT 


The bill as amended is designed to accomplish three objectives as 
follows: 

Kirst. Under existing retirement law, when a covered employee dies 
after completing 5 years or more of civilian service, survivorship 
benefits accrue to his widow and children. Similarly, upon the death 
of a covered Member of Congress with 5 years or more of Member 
service, survivorship benefits accrue to his widow and children. 

The definitive language in the case of a Member gives rise to a 
situation in a very limited number of cases that was not intended. 
This occurs in the case of an employee who becomes a Member of 
Congress. In such an event, survivorship protection once had is 
lost until the emplovee completes an additional 5 years service as a 
member. 

This situation is corrected by basing coverage on the completion 
of 5 years of “civilian service.” The effect of this change 1s that 
coverage once obtained continues without break whether the indi- 
vidual subsequently serves as a Member of Congress or as an employee 

The Civil Service Commission is in full accord with this corrective 
change in the retirement law. 

Second. Existing law requires contributions to the retirement fund 
covering the last 5 years of a Member’s or employee’s service for 
entitlement to survivorship benefits. Payment of the contribution is 


20006 





2 SURVIVORSHIP BENEFITS 


restricted to the Member or the employee which means that, in the 
event of death, any unpaid balance cannot be paid by a survivor and 
thus no surviv orship benefits accrue, even though only a small amount 
remains unpaid. 

This situation is corrected by authorizing any such remaining 
unpaid balance to be paid by the survivor of the Member or em- 
ployee. 

The Civil Service Commission is in full accord with this technical 
change in the retirement law. 

Third. Section 2 of the bill is designed to accord survivorship 
benefits to the widow and children of a former Federal employee (both 
in the executive and legislative branches of the Government) who, 
had he known his condition at the time of his separation, could have 
been retired due to total disability and thereby obtained the survivor- 
ship benefits which the bill bestows. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


SecTION 4 OF THE Civin SerRvIcE RETIREMENT AcT 


Sec. 4. (a) From and after the first day of the first pay period 


which begins on or after the effective date of the Civil Service Retire- 
ment Act Amendments of 1956, there shall be deducted and withheld 
from each employee’s basic salary an amount equal to 6% per centum 
of such basic salary and from each Member’s basic salary an amount 
equal to 74 per centum of such basic salary. From and after the 
first day of the first pay period which begins after June 30, 1957, 
an equal sum shall also be contributed from the respective appropria- 
tion or fund which is used for payment of his salary, pay or compensa- 
tion, or in the case of an elected official, from such appropriation or 
fund as may be available for payment of other salaries of the same 
office or establishment. The amounts so deducted and withheld by 
each department or agency, together with the amounts so contributed, 
shall, in ee with such procedures as may be prescribed by 
the Comptroller General of the United States, be deposited by the 
department or agency in the Treasury of the United States to the 
credit of the fund. There shall also be so credited all deposits made 
by employees or Members under this section. Amounts contributed 
under this subsection from appropriations of the Post Office Depart- 
ment shall not be considered as costs of providing postal service for the 
purpose of establishing postal rates. 

(b) Each employee or Member shall be deemed to consent and 
agree to such deductions from basic salary, and payment less such 
deductions shall be a full and complete discharge and acquittance of 
all claims and demands whatsoever for all regular services during the 
period covered by such payment, except the right to the benefits to 
which he shall be entitled under this Act, notwithstanding any law, 
rule, or regulation affecting the individual’s salary. 





DEPOSITED BY THE 
UNFPED STATES OF eivuQXSURVIVORSHIP BENEFITS 3 


(c) Each employee or Member credited with civilian service after 
eae 31, 1920, for which, for any reason whatsoever, no retirement 
deductions or deposits have been made, may deposit with interest an 
amount equal to the following percentages of his basic salary received 
for such service: 


Percentage of 


basic salary Service period 

DpO FOG Ws. woceess J ae ee August 1, 1920, to June 30, 1926 
a ae July 1, 1926, to June 30, 1942 
Birt =e ee July 1, 1942, to June 30, 1948 
6... ened July 1, 1948, to October 31, 1956 
a ae _. After October 31, 1956 

Member for Member 2M Fae _ August 1, 1920, to June 30, 1926 

service. 3% ae July 1, 1926, to June 30, 1942 

. . July 1, 1942, to August 1, 1946 
nen August 2; 1946, to October 31, 1956 
734. -- a After October 31, 1956 


(d) Each employee or Member who has received a refund of retire- 
ment deductions under this or any other retirement system established 
for employees of the Government covering service for which he may 
be allowed credit under this Act may deposit the amount received, with 
interest. No credit shall be allowed for the service covered by the 
refund until the deposit is made. 

(e) Interest under subsection (c) or (d) shall be computed from 
the midpoint of each service period included in the computation, or 
from the date refund was paid, to the date of deposit or commencing 
| date of annuity, whichever is earlier. The interest shall be computed 
| at the rate of 4 per centum per annum to December 31, 1947, and 3 


SS 


per centum per annum thereafter compounded annually. Such deposit 
may be made in one or more installments. 

(f) Under such regulations as may be prescribed by the Commis- 
| sion, amounts deducted under subsection (a) and deposited under 
| subsections (c) and (d) shall be entered on individual retirement 

records. 

(g) No deposit shall be required for any service prior to August 1, 
1920, for pees of military service or for any service for the Panama 
Railroad Company prior to January 1, 1924. 

(h) For purposes of survivor annuity, deposits authorized by subsections 
(c) and (d) may also be made by the survivor of an employee or Member. 


| , ‘ 
Sections 6 (f), 10 (ec), AND 10 (d) oF THE Crvit Service RETIREMENT 
Act 
IMMEDIATE RETIREMENT 
Sec. 6. (a) * a 
+ Kk K * * * * 


(f) Any Member who attains the age of sixty-two years and com- 
pletes five years of Member service, or who attains the age of sixty 
years and completes ten years of Member service, shall, upon separa- 
tion from the service, be paid an annuity computed as provided in 
section 9. Any Member who attains the age of fifty-five years and 
completes thirty years of service shall, upon separation from the 
service prior to attainment of the age of sixty years, be paid a reduced 
annuity computed as provided in section 9. Any Member who com- 
pletes twenty-five years of service, or who attains the age of fifty years 
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and completes twenty years of service, shall, upon separation from 
the service (other than separation by resignation or expulsion), be 
paid a reduced annutiy computed as provided in section 9. No 
Member or survivor of a Member shall be entitled to receive an 
annuity under this Act unless there shall have been deducted or 
deposited the amounts specified in section 4 with respect to his last 
five years of [Member service] civilian service. 


* * * * * 
SURVIVOR ANNUITIES 


Sec. 10. (a) (1) 


* k * * * aa 


) If an employee [dies after completing at least five years of 
civ is an service, J or a Member dies after completing at least five years 
i [Member] civilian service, the widow or dependent owas of 
such employee or Member shall be paid an annuity equal to 50 per 
centum of an annuity computed as provided in subsections (a), (b) 
(c), (e), and (f) of section 9 as may apply with respect to the e mployee 
or Member. The annuity of such widow or dependent widower shall 
begin on the first day of the month after the employee or Member 
dies, and such annuity or any right thereto shall terminate upon 
death or remarriage of the widow or widower, or upon the widower’s 
becoming capable of self-support. 

(d) If an employee [dics after completing five years of civilian 
service] or a Member dies after completing at /east five years of 
[Member] civilian service, or an employee or a Member dies after 
having retired under any provision of the Act, and is survived by a 
wife or by a husband, each surviving child who received more than one- 
half of his support from such employee or Member shall be paid an 
annuity equi al to the smallest of (1) - per centum of the employee’s 
or Member’s average salary divided by the number of children, (2) 
$600, or (3) $1,800 divided by the number of children. If such em- 
ployee or Member is not survived by aw . ‘or husband, each surviving 
child shall be paid an annuity equal ¢ the smallest of (1) 50 per 
centum of the employee’s or Member’s average salary divided by the 
number of children, (2) $720, or (3) $2,160 divided by the number of 
children. The child’s annuity shall begin on the first day of the month 
after the employee or Member dies, and such annuity or any right 
thereto shall terminate upon (1) his attaining age 18 unless incapable 
of self-support, (2) his becoming capable of self-support after age 18, 
(3) his marriage, or (4) his death. Upon the death of the surviving 
wife or husband or termination of the annuity of the child, the an- 
nuity of any other child or children shall be recomputed and paid as 
though such wife, husband, or child had not survived the employee 


r Member. 
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Juty 30, 1958.—Ordered to be printed 


Mr. Murray, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany S&S 4146] 


The Senate Committee on Interior and Insular Affairs, to whom 
was referred the bill, S. 4146, providing for payments as incentives 
for the production of certain strategic and critical minerals, and for 
other purposes, having considered the same, report favorably thereon 
with an amendment and with the recommendation that the bill, as 
amended, do pass. 

BACKGROUND 


S. 4146 represents another segment of the long range minerals 
program which the committee, in cooperation with the Department 
of the Interior, has been fashioning during recent months. 

Kight minerals—beryl, metallurgical chromite, columbium-tanta- 
lum, metallurgical manganese, mercury, antimony, cobalt ,and metal- 
lurgical grade fluorspar—are treated in the bill. 

Secretary of the Interior Fred A. Seaton has recommended to the 
Congress that legislation be enacted calling for the payment of pro- 
duction incentives for beryl, metallurgical chromite, and columbium- 
tantalum, but not for the other five minerals covered in the bill, S 
4146. 

His recommendation was first formalized in S. 2375, which was 
introduced June 24, 1957. Following this introduction, hearings were 
held during which numerous industry witnesses testiied as to their 
judgment that the recommendations were de. cient both as to prices 
and tonnages upon which production incentive payments would be 
made. 

Later, on May 15, 1958, S. 3816 calling for production incentive 
payments for beryl, metallurgical chromite, and columbium-tantalum, 
with price and tonnage structures more in line with the testimony of 
industry witnesses, was introduced. 
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Subsequently, during committee consideration of S. 4036—the 
minerals stabilization bill which passed the Senate on July 11, 1958— 
various amendments were offered to that measure in respect to metal- 
lurgical manganese, mercury, antimony, cobalt, and metallurgical 
grade fluorspar. It was decided by the committee in connection 
with some of these amendments that they should not be made a 
part of S. 4036, but rather should be included in S. 3816. It was also 
decided that a clean bill containing provisions for production incentive 
payments covered by S. 3816 with the added five minerals should be 
introduced. In line with this decision, on July 17 Chairman Murray 
of the committee introduced S. 4146. 

Since June 4, 1957, when Secretary Seaton presented the committee 
with the first segment of his long range minerals program, the com- 
mittee has heard lengthy testimony by industry witnesses in respect 
to each of the eight minerals covered in S. 4146. The prices and 
amounts, both in respect to total units and tonnages upon which 
incentive payments are to be made and the limitation on single pro- 
ducers contained in the bill, reflect the testimony of industry witnesses 
as to the minimum requirements necessary to keep their industries 
operating. 

PROVISIONS OF THE BILL 
Beryl 

The bill calls for the payment of a production incentive in the sum 
of $8 per short-ton unit on not to exceed 40,000 short-ton units (10 
percent basis) annually. Total annual production from any one 
producer, originating in any one mining district from properties con- 
trolled by suca producer, on which the incentive payment could be 
made—4,000 short-ton units. ‘Total maximum annual cost, $320,000. 

Secretary Seaton’s recommendation in respect to beryl: Incentive 
payment at the rate of $70 per short ton on not to exceed 1,000 short 
tons annually, equivalent to $7 per short-ton unit and 10,000 short- 
ton units annually, and with an annual producer limitation of 150 
tons. Total maximum annual cost of Seaton proposal, $70,000. 


Metallurgical chromite 

The bill calls for the payment of a production incentive in the sum 
of $1 per long-dry-ton unit on not to exceed 4,600,000 long-dry-ton 
units (46 percent basis) annually. Total annual product.on from 
any one producer originating in any one mining district from prop- 
erties controlled by such producer on which the incentive payment 
could be made—690,000 long-dry-ton units. Total maximum annual 
cost, $4,600,000. 

Secretary Seaton’s recommendation in respect to metal-urzical 
chromite: Incentive payment at the rate of $35 per long dry ton on 
not to exceed 50,000 long dry tons annually, equiva:ent to 76 cents 
per long-dry-ton unit and 2,300,000 long-dry-ton units an vually, and 
with an annual producer limitation of 10,000 long dry tons. Total 
maximum annual cost of Seaton proposal, $1,750,000. 


Columbium-tantalum 

The bill calls for the payment of a production incentive in the sum 
of $2.35 per pound (combined pentoxides) on not to exceed 150,000 
pounds annually. ‘Total annual production from any one producer 
originating in any one mining district from properties controlled by 
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such producer on which the incentive payment could be made, 20,000 
pounds. ‘Total maximum annual cost, $352,500. 

Secretary Seaton’s recommendation in respect to columbium- 
tantalum: Incentive payment at the rate of $2.35 per pound on not 
to exceed 50,000 pounds annually and with an annual producer limita- 
tion of 10,000 pounds. ‘Total maximum annual cost of Seaton pro- 
posal, $117,500. 

Metallurgical manganese 

The bill calls for the payment of a production incentive in the sum 
of $1 per contained long-ton unit on not to exceed 23 million long-dry- 
ton units annually. Total annual production from any one producer 
originating in any one mining district from properties controlled by 
such producer on which the incentive payment could be made, 
1,400,000 long-dry-ton units. Total maximum annual cost, $23 
million. 

Secretary Seaton’s recommendation in respect to manganese: The 
Secretary has made no recommendations in respect to manganese in 
view of the fact that the present Office of Defense and Civilian 
Mobilization ‘“carlot purchase program”? is still in effect, and it had 
been expected that it would run through 1961. The termination 
date of this program, however, has been accelerated by increased 
production and indications are that the program will come to a close 
not later than the middle of 1959. 

Mercury 

The bill calls for the payment of a production incentive in the sum 
of $50 per flask on not to exceed 33,000 flasks annually. Total annual 
production from any one producer, originating in any one mining 
district from properties controlled by such producer, on which the 
incentive payment could be made—2,000 flasks. Total maximum 
annual cost, $1,650,000. 

Secretary Seaton’s recommendation in respect to mercury: The 
Secretary has made no recommendation in respect to mercury 
except to testify that an examination of this matter will be made 
early in the year after the present Office of Defense and Civilian 
Mobilization purchase program has terminated on January 1, 1959. 
Antimony 

The bill calls for the payment of a production incentive of 25 cents 
per pound contained antimony on not to exceed 3,000 tons annually. 
Total annual production from any one producer, originating in any 
one mining district from properties controlled by such producer, on 
which the incentive payment could be made, 100 tons. Total maxi- 
mum annual cost, $1,250,000. 

Secretary Seaton’s recommendation in respect to antimony: 
Assistant Secretary Royce Hardy testified on June 19, 


We find a rather distressing picture in antimony. Over 
the long pull, consumption of antimony seems to be declining. 
We realize, also, that considerable antimony comes from 
secondary production. So there does not seem to be the 
need for a program of antimony at this time. 


( ‘obalt 


The bill calls for the payment of a production incentive in the sum 
of 40 cents per pound on not to exceed 4 million pounds annually. 
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Total annual production from any one producer, originating in any 
one mining district from properties controlled by such producer, on 
which the incentive payment could be made, 100,000 pounds. Total 
maximum annual cost, $1,600,000. 

Secretary Seaton’s recommendation in respect to cobalt: 

Assistant Secretary Royce Hardy testified on June 19: 


In the case of cobalt, virtually all the current production 
comes from one producer, and that production is under 
Government contract at the present time. 

Senator Brste. When does that contract run out? 

Mr. Harpy. Somewhere around the end of this year. 

Senator Binte. What will happen to the industry at the 
first of next year? 

Mr. Harpy. Our best judgment is that production would 
necessarily be placed on the market at about 30 cents less 
than the contract price they are getting ($2.30 per pound). 

Senator Birnie. Could it exist at that lower price? 

Mr. Harpy. To be competitive, it certainly would have to 
exist. 

Senator Braue. If it cannot meet the competitive imported 
price, would not the domestic industry go out of business? 

Mr. Harpy. Yes; but we have had no evidence that they 
cannot meet the imported competitive price. 

Metallurgical grade fluorspar 

The bill calls for the payment of a production incentive in the sum 
of $13 per short ton on metallurgical fluorspar (containing a minimum 
of 60 pe rcent effective calcium fluoride units and not more than 75 
percent effective calcium fluoride units on a dry weight basis) on not 
to exceed 140,000 short dry tons annually. Total annual production 
from any one producer, originating in any one mining district from 
properties controlled by such producer, on which the mcentive pay- 
ment could be made, 35,000 tons. ‘Total maximum annual cost, 
$1,820,000. 

Secretary Seaton’s recommendation in respect to metallurgical 
grade fluorspar: 

On June 19, Chairman Murray stated and asked: 


Mr. Secretary, the committee has been advised by the 
Office of Defense Mobilization that as a part of the mobili- 
zation base, there should be a certain annual production of 
metallurgical grade fluorspar. Industry witnesses, repre- 
senting fluorspar, have testified that unless some action is 
taken to support metallurgical grade fluorspar prices, that 
industry will wither and finally cease operations. Would 
you consider adding to the stabilization plan a limited 
tonnage of metallurgical grade fluorspar? 

Secretary SEATON. Mr. Chairman, certainly we would be 
glad to consider it. I have been under the impression that 
under the Defense Production Act authority, the General 
Services Administration is still making contracts with 
domestic producers for delivery to the stockpile. I must 
confess that I was not aware of any particular difficulty in 
that area. We will certainly consider any suggestion this 
committee makes, because I am certain that we all agree 
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our purpose here is to stabilize the domestic mining industry 
of this country, and if we have missed a point, we certainly 
would be glad to look into it again. 


Subsequently, the chairman has been advised by the Office of 
Defense and Civilian Mobilization that the General Services Admin- 
istration is no longer making contracts with domestic producers of 
metallurgical grade fluorspar for delivery to the stockpile. 


Annual cost of the program 
Beryl = : ; Ba ‘ $320, 000 
Met» llurgical chromite _ eisheteete Pees be ee 4, 600, 000 
Columbium-tantalum Sa : ‘ se i eee 352, 500 


Metallurgical manganese bones es ais de a et tee, Bee 23, 000, 000 
Mercury she We 1, 650, 000 
Antimony ; : 1, 250, 000 
Cobalt ‘i 1, 600, 000 
Metallurgical grade fluorspar 1, 820, 000 


Total annual cost et 34, 592, 500 


The above shown annual cost figure of $34,592,500 during the first 
year would be considerably less inasmuch as subsection (b), starting 
on line 24 of page 4, of the bill provides that 


The incentive payment programs shall be initiated upon 
termination of existing purchase programs of the Federal 
Government for these materials, respectively, under au- 
thority of the Strategic and Critical Materials Stockpiling 
Act (53 Stat. 811), as amended; the Defense Production Act 
of 1950 (64 Stat. 798), as amended; and the Domestic 
Tungsten, Asbestos, Fluorspar, and Columbium-Tantalum 
Production and Purchase Act of 1956 (70 Stat. 579). 


There are at present programs involving beryl, columbium-tantalum, 
manganese, mercury, cobalt, and fluorspar which have not terminated 
and will not be for several months to come. 

Attention is also called to the fact that no incentive payments will 
be made unless and until commodities involved have been sold in 
regular trade channels. 


TECHNICAL LANGUAGE 


Where applicable, in the case of beryl, chromite, and manganese, 
the measure of “units” rather than ‘tons’? is used. This was done 
so as to provide that the incentive payments would be in direct 
ratio to the metallic content of the commodity involved. Illustration: 
One producer might be able to sell 30 percent manganese where 
another would sell 45 percent manganese, and unless the payment 
was based on units, the seller of 30 percent material would receive the 
same per ton incentive payment as the producer and seller of 45 
percent material. 

The total limitation was also in such cases put in units so as to 
avoid the ‘‘tonnage”’ limitation being filled by low-grade producers 
to the injury of high-grade producers. 


REPORT BY THE SECRETARY 


Section 105 of the bill directs that the Secretary of the Interior, 
within 2 years from date of enactment, file a report containing a review 
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and evaluation of the operations of the programs authorized, together 
with his recommendations regarding the need for continuation of the 
programs. 

FINANCING 


S. 4146 authorizes the appropriation of such sums as may be 
necessary to carry out provisions of the bill. 



































TITLE II 








Title Il of S. 4146 directs the Director of the Office of Defense and 
Civilian Mobilization, “In order to assure the maintenance of an 
adequate mobilization base and to assure adequate supplies of stra- 
tegic and critical ferroalloys in a state immediately useful to defense 
essential industry,” to initiate and excute a program for the upgrading 
of chromite and manganese ores now held in Government-owned 
stockpiles. 

This is in line with a report made January 28, 1958, entitled 
“Stockpiling for Defense in the Nuclear Age” by a Special Stockpile 


Advisory Committee appointed by the Director of the Office of 
Defense Mobilization. In this advisory committee report, commonly 


referred to as the Pettibone report, it is recommended that 


Materials not meeting stockpile procurement specifications 
should be upgraded when feasible 

and 
The committee endorses the present general policy of stock 
piling materials in the form that can be used in existing 
commercial processes without appreciable loss of efficiency. 


The evidence is inescapable that the Government owns tremendous | 
quantities of chromite and manganese ores of a quality that is below ' 
procurement specifications which might well be upgraded or con- | 
verted to a state of immediate usefulness to defense essential industry. 

The exact quantities cannot be mentioned as such information is Hl 
classified. | 

Title I] provides that upgrading of stockpiled chromite shall be 
at the rate of 250,000 gross tons converted into high or low carbon 


ferrochrome annually; and in the case of manganese, 150,000 gross 
tons converted into electric furnace ferromanganese, including silico- | 
manganese and manganese briquets. | 

The legislation would not put the Government into the business | 
of converting these materials, but rather it provides that the Govern- l 
ment enter into contracts for the prescribed upgrading ‘through 


normal commercial channels.’’ And it is the intent of the committee 
that such contracts shall be negotiated on a low bid basis with the 
Director having authority to disregard any and all bids which, in 
his judgment, are excessive. 

The legislation provides that in the awarding of contracts for 
ipgrading stockpiled chromite and manganese ores and concentrates 


due accounts hall be taken of surpluses of labor, electric 
power facilities and transportation facilities in the areas in 
which the plants to be awarded such contracts are or may be 
located. 


ne 


a 
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In other words, it is the purpose of the legislation that not only 
chromite and manganese shall be stockpiled in ‘‘a state immediately 
useful to defense essential industry”? but that present excess labor, 
electric power facilities and transportation facilities which might be 
extremely critical in a time of emergency shall also be stoc kpiled. 

The legislation further provides a limitation of 35,000 gross tons of 
chromite and 20,000 gross tons of manganese which may be conver ted 
in any one vear by a single plant. The intent of this provision is to 
prevent development of a monopoly in the upgrading program. 

There was considerable testimony before the committee by private 
industry that feasible processes at reasonable costs have been devel- 
oped whereby these subspecifications grade stockpiled materials can 
be converted into usable form. 


FINANCING OF TITLE II 


Title Il would be financed by appropriation of such sums as may be 
necessary to carry out the stated purpose. 

It is impossible to estimate accurately what the cost of the program 
would be inasmuch as the cost will be determined by the bids sub- 
mitted by the would-be contractors. It is suggested that after 
authorizing legislation is passed, the Office of Defense and Civilian 
Mobilization should be able to develop, through conferences with 
interested parties, reasonably accurate estimates as to what the cost 
would be. 

THE AMENDMENT 


Only one amendment was adopted—the word ‘contained’ was 
inserted on page 2, line 18, between the word ‘per’ and the word 
‘long’. This clarifying amendment was made to correct a typo- 
graphical error. 

DEPARTMENTAL REPORTS 


The Department of the Interior, the Office of Defense and Civilian 
Mobilization, and the Bureau of the Budget all recommend that S. 
4146 not be enacted. These three reports follow. 





DerPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 26, 1968. 
Hon. James E. Murray, 
Chairman, Senate Committee on Interior and Insular Affairs, 
United States Senate, Wash ington, D. C. 

Dear Senator Murray: You have asked this Department for a 
report on S. 4146, a bill providing for payments as incentives for the 
production of certain strategic and critical minerals and for other 
purposes. 

The Department opposes enactment of this bill. 

The Department has reviewed the situation of all of the mineral 
commodities produced in the United States. As a result of this re- 
view it has supported legislation to provide for stabilization payments 
for certain commodities and to establish a program of incentive pay- 
ments to producers of beryl, chrome, and columbium-tantalum. Our 
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position with respect to level and scope of incentive payments for 
these commodities was given in testimony before your committee on 
June 19. The Department opposes the provision of special programs 
for metallurgical grade manganese, mercury, antimony, cobalt, and 
metallurigical grade fluorspar. 
Metallurgical grade manganese 

The Department’s position with respect to metallurgical grade 
manganese has been set forth in communications to your committee. 
It is our conviction that research will provide the ultimate solution to 
the problem of maintenance of a substantial domestic industry in 
metallurgical grade managanese. Past experience with purchase 
programs has not markedly lowered cost of production of manganese 
from domestic sources. We have no reason to believe that provision 
of an incentive payment program would bring about any lasting 


progress toward the goal of making economic domestic manganese 


resources which are now submarginal. 
Mercury 

As the committee knows, mercury has been supported under a 
Defense Production Act floor-price program which will continue until 
December 31, 1958. The domestic mercury industry is a long-estab- 
lished industry that reached the peak of its activity im the 19th 
century. Since the beginning of the present century, due largely to 
sparseness of reserves, and declining uses, the mercury industry has 
been in a long-term decline in both production and consumption. 
Provision for a special program, not justifiable on the basis of defense 
requirements, would, in the opinion of this Department, serve no 
purpose other than to hasten the day when our remaining commercial 
reserves of this commodity are exhausted. We, therefore, cannot 
now recommend establishment of a nondefense program for mercury. 


Antimony 


Known domestic commercial reserves of ee are severely 
limited and can only be operated at prices roughly double the present 
world market price. Here again, the Departme “it is convinced that 
no useful national purpose can be served by the initiation of a program 
which would simply deplete our small remaining reserves of this 
commodity without hope of bringing about a permanent and economic 
expansion of the industry. The committee should not overlook the 
fact that there is a substantial economic production of antimony in 
the United States in the form of antimonial lead and secondary 
antimony. 


Cobalt 
Domestic production of cobalt has been supported largely by Gov- 
ernment programs. At the present time, we are producing at the 


rate of approximately one-third of our requirements with almost all 
of this production from a single mine operating under a Government 
defense contract. This contract is scheduled to terminate some time 
next year. Whereas the singling out of this producer was fully jus- 
tified by defense requirements, the Department is concerned lest the 
Government be placed in the position of permanently supporting 
uneconomic production of cobalt without any defense justification. 
As a general premise we believe that we should not directly subsidize, 

or otherwise support, a domestic mineral industry without defense 
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justification or in the absence of a reasonable anticipation that through 
research or through increased requirements, the producing industry 
will become fully commercial. In the case of cobalt, two factors are 
operative. First, there is a fully adequate supply of cobalt for cur- 
rent and foreseeable needs; and second, it is possible that the domestic 
cobalt producer can compete in the world market without further 
Government assistance. We, therefore, must conclude that no 
special program for cobalt can be justified at this time. 


Metallurgical grade fluorspar 


In a letter to you, this Department set forth its position with 
respect to this commodity. We concluded that the provision of the 
stabilization program for acid grade fluorspar would be of substantial 
assistance in the maintenance of metallurgical grade producing facili- 
ties. We noted that the tariff on metallurgical grade fluorspar is high 
when compared to tariffs on other raw materials. Finally, we con- 
cluded that the importance of metallurgical grade fluorspar, both 
from the standpoint of employment and the standpoint of capital 
facilities involved, is not such as to warrant provision of a special 
program in the absence of an overriding defense requirement. 

As to title II of the bill calling for the support of facilities for 
production of ferrochrome and ferromanganese, this Department is 
advised that in the event that such facilities and upgrading are re- 
quired for purposes of national defense, the Defense Production Act 
and the Stockpiling Act confer adequate authority for such activities. 
We have in the past, in reporting on various measures before your 
committee, particularly with respect to manganese, indicated our 
unwillingness to enter into a program of the type described in title IT. 
We are of the opinion that the programs called for in title II could not 
lead to the development of economic industries in the United States, 
would add to the current surplus of producing capacity for the prod- 
ucts involved, and would not be in the public interest. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Frep A. SEATON, 
Secretary of the Interior. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
Orrice OF DEFENSE AND CrivILIAN MOBILIZATION, 
Washington, D. C., July 25, 1958. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

Dear Senator Murray: Reference is made to your letter of July 22 
requesting comments on S. 4146, a bill providing for payments as 
incentives for the production of certain strategic and critical minerals, 
and for other purposes. 

The minerals listed in the bill for purposes of incentive payments 
and for upgrading are included in the national stockpile and the 
authorities presently available under the Strategic and Critical 
Materials Stock Piling Act of 1946, as amended, ‘and the Defense 
Production Act of 1950, as amended, are sufficient to assure the 
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availability of such quantities of these minerals as are estimated 
to be necessary for the national defense. 

By reason of the foregoing, I cannot recommend the enactment of 
the bill. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely, 
Leo A. Honan, Director. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BurREAU OF THE BupGEt, 
Washington, D. C., July 28, 1958. 
Hon. JAmMes E. Murray, 
Chairman, ( ommittee On Inte rior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuatrman: This is in reply to your letter of July 22, 
1958, inviting the Bureau of the Budget to comment on S. 4146, a bill 
providing for payments as incentives for the production of certain 
strategic and critical minerals, and for other purposes. 

The bill would provide for permanent programs of incentive pay- 
ments on the sale of domestic production of eight minerals, with limits 
applying to total annual production and to individual annual par- 
ticipation. In addition, the bill directs that Government inventories 
of chromite and manganese ores be processed to certain ferro-alloys 
at a prescribed rate. 

Secretary Seaton, in testimony to your committee on June 4, 1957, 
subsequently modified on April 28, 1958, and June 19, 1958, has 
reviewed the status of the domestic mineral industries. Upon the 
basis of that review the Secretary has recommended only the programs 
for beryl, chromite, and columbium-tantalum. We are informed by 
the Office of Defense and Civilian Mobilization that adequate pro- 
vision has been made for our defense needs for these minerals, including 
the upgraded forms referred to in title II of the bill. 

This Bureau concurs with the Department of the Interior in recom- 
mending that 5S. 4146 not be enacted. The Bureau would have no 
objection to the enactment of legislation providing for incentives for 
beryl, chromite, and columbium-tantalum, along the lines described 
in S. 3816, provided that S. 3816 were amended as suggested by the 
Department of the Interior. 

Sincerely yours, 
Ropert E. Merriam, 
Deputy Director. 


rc 
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Mir. Byrp, from the Committee on Finance, submitted the fol'owing 


REPORT 


[To accompany H. R. 5322] 


The Committee on Finance, to whom was referred the bill (H. 
5322) to extend certain veterans’ benefits to or on behalf of dependent 
husbands and widowers of female veterans, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 


EXPLANATION OF THE BILL 


This bill provide s that for the purposes of all laws administered by 
the Veterans’ Administration, (1) the term “wife” shall include the 
husband of any female veteran if such husband is incapable of self- 
maintenance and is permanently incapable of self-support due to 
physical or mental disability, and (2) the term ‘‘widow” shall include 
the widower of any female veteran if such widower is incapable of 

lf-maintenance and was permanently incapable of self- support due 

hvsical or mental disability at the time of the veteran’s death. 
not followed a uniform course 

r historical development. Under some laws the widower or 
ndent husband of a female veteran has been entitled to certain 
1ave not included him. 

idower would bar rece i} rt of any benefits under 


question of d ‘pe nde ney would be determined 


=. ] ‘ . 1 * 4 
' laws relating to this subject hav 


ce 
] 
I 


has ame s the bill as suggested by the VA and 

ieves such legislation 1 rhly desirable, both on the basis of pro- 
uniformity and oun it is sound policy to make the benefits 

le to the dependent husbands or widowers of female veterans 

me manner as they are available to the wives and widows of 

ans. In view of the service rendered to the country during 
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World War II particularly, and to a lesser extent during World 
War I, by female components of the Armed Forces, it is believed that 
such action is only fair and just. 

There are approximately 321,000 living female veterans of World 
War II, 77,000 of the Korean conflict and 26,000 of the World War 
I period, but there is no information on which to base an estimate of 
the number who would be affected by the passage of this legislation. 
Therefore, no fixed-cost estimate can be provided. 

The favorable report of the Veterans’ Administration on this bill is 
as follows: 

VETERANS’ ADMINISTRATION, 
July 21, 1958. 
Hon. Harry F. Byrop, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

Dear Senator Byrp: The following report is submitted, as 
requested, on H. R. 5322, 85th Congress, an act to extend certain 
veterans’ benefits to or on behalf of dependent husbands and widowers 
of female veterans. 

The bill provides that for the purpose of all laws administered by 
the Veterans’ Administration, (1) the term ‘“‘wife’’ shall include the 
husband of any female veteran if such husband is incapable of self- 
maintenance and is permanently incapable of self-support due to 
physical or mental disability, and (2) the term “widow” shall include 
the widower of any female veteran if such widower is incapable of 
self-maintenance and was permanently incapable of self-support due 
to physical or mental disability at the time of the veteran’s death. 

Generally, benefits administered by the Veterans’ Administration 
are not payable to or on behalf of the husbands and widowers of female 
veterans. If enacted, H. R. 5322 would have the following principal 
effects: 

(1) The additional compensation provided a service-connected 
disabled male veteran on account of a wife under section 316 or 
section 336, Public Law 85-56, would be available to an other- 
wise eligible female veteran with a husband who meets the 
prescribed dependency criteria. 

(2) Dependent widowers of deceased female veterans would 
become eligible for death compensation, dependency and indem- 
nity compensation, or death pension if other requirements were 
met. 

In addition, enactment of the bill would accord such dependent 
husband of a female veteran the same status as that of a wife or 
dependent of a male veteran under provisions of law such as those 
authorizing apportionment of benefits in certain circumstances, with- 
holding or discontinuance of benefit payments during hospitalization, 
payment of benefits in the case of an incompetent veteran having no 
guardian, ete. 

Further, if H. R. 5322 were enacted, the dependent husband of a 
female veteran who is pursuing education or training under the 
Servicemen’s Readjustment Act; Public Law 16, 78th Congress; or 
Public Law 894, 81st Congress, would be classified as a dependent 
for purposes of the increased subsistence allowance payable to an 
eligible veteran with dependents. However, education and training 
and vocational rehabilitation for World War II veterans, with few 
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exceptions, ended on July 25, 1956, and the number of female veterans 
of the Korean conflict period who are receiving vocational rehabili- 
tation training is very small. Accordingly, the effect of the bill on 
these programs would be minimal. 

There is precedent for legislation to define the terms “wife” and 
“widow” to include the dependent husband or widower of a female 
veteran for purposes of certain benefits administered by the Veterans’ 
Administration. The World War Veterans’ Act, 1924 (sections 202 
(13) and 201 (6)), as did the War Risk Insurance Act before it, so 
defined such terms for purposes of payment of additional compensa- 
tion to an eligible female veteran whose husband was dependent 
upon her for support, and for payment of death compensation to the 
dependent widower of a woman veteran who died from service- 
connected causes. 

The World War Adjusted Compensation Act specifically defined 
the terms “widow” and ‘dependent’ to include ‘‘widower” for pur- 
poses of benefits (World War I bonus) provided by that act. 

Part VII, Veterans Regulation No. 1 (a), as added by Public Law 
16, 78th Congress, originally provided that a veteran pursuing voca- 
tional rehabilitation training under that part, whose disability com- 
pensation was less than the amount payable for totel and temporary 
disability including additional amounts for wife, husband, child, and 
dependent parents, would be paid such edditional amount as would 
make the aggregate payments equal the amount payable for such 
total disability. 

The Veterans’ Readjustment Assistance Act of 1952 (Public Law 
550, 82d Cong.) defines the term ‘‘dependent”’ to include ‘the wife 
of an eligible veteran, or, in the case of an eligible veteran who is a 
woman, her husband if he is in fact dependent upon the veteran,’’ 
for purposes of determining the amount of the education and training 
allowance payable to a veteran pursuing a program of education or 
training under that act. 

Under Public No. 2, 73d Congress, which repealed the foregoing 
provisions of the World War Veterans’ Act, a husband was not con- 
sidered a dependent. Although the prior definition of wife and widow 
(to include a dependent husband or widower) again became applicable 
when Public No. 141, 73d Congress, restored with limitations the 
pertinent provisions of the World War Veterans’ Act, subsequent 
legislation relating to compensation under laws administered by the 
Veterans’ Administration made such terms inapplicable to husbands 
or widowers. 

The administrative, definitive, and penal provisions of Public No. 2 
were made applicable to the Servicemen’s Readjustment Act of 1944 
by the specific provisions of section 1500 (a) of the latter act. There- 
after, Public Law 268, 79th Congress, amended part VII, Veterans 
Regulation No. 1 (a), and deleted the reference to “husband.” Ac- 
cordingly, a husband is not considered a dependent for purposes of 
payment of increased allowances to a female veteran who is receiving 
education or training under part VIII or vocational rehabilitation 
under part VII, Veterans Regulation No. 1 (a), as amended. 

ln summary, current law (Public Law 85-56) relating, among other 
things, to disability or death compensation or pension for eligible 
veterans and their dependents, does not include a husband among the 
dependents for whom additional compensation is allowed not does it 
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include a widower in the definition of the term ‘widow.’ Public 
Law 881, 84th Congress, which provides certain benefits including 
dependency and indemnity compensation to eligible survivors of cer- 
tain deceased servicemen and veterans, also limits the definition of 
“widow” to woman. Laws granting pension on account of the non- 
service-connected death of a veteran have not included the widower 
of a deceased female veteran as an eligible beneficiary. 

As previously indicated, husbands are not considered dependents 
for purposes of increased subsistence allowances payable under the 
provisions of the Servicemen’s Readjustment Act; Public Law 16, 
78th Congress; or Public Law 894, 8ist Congress. When in fact 
dependent upon the female veteran, they are so ¢ ‘onsidered for purposes 
of determining the amount of the education and training allowance 
authorized under Public Law 550, 82d Congress. 

It is apparent from the foregoing that the legislative policy as to 
the eligibility of dependent husbands or widowers for benefits admin- 
istered by the Veterans’ Administration has not followed a uniform 
course in the historical development of the program of veterans’ 
benefits. It is not so apparent why the husband or widower who is 
in fact dependent upon the female veteran for his support should 
not be so considered for purposes of all applicable laws administered 
by the Veterans’ Administration. 

The Veterans’ Administration does not have available data as to 
the number of female veterans with dependent husbands or of de- 
ceased female veterans leaving a dependent widower. Accordingly, 
no estimate as to the cost effect of the bill, if enacted, can be furnished. 
As of April 30, 1958, there were approximately 321,000 living female 
veterans of World War II, constituting approximately 2 percent of 
the total number of living World War II veterans; approximately 
77,000 living female veterans of the Korean conflict having no World 
War II service, representing about 1.8 percent of the total number of 
living veterans of that period; and approximately 26,000 living female 
veterans of World War I, or about 0.9 percent of the total living World 
War I| veterans. 

The bill was amended by the House of Representatives to incor- 
porate suggestions made by the Veterans’ Administration in its report 
on the bill as introduced. In its present form, the Veterans’ Admin- 
istration would not object to enactment of H. R. 5322. 

The Veterans’ Administration has been advised by the Bureau of 
the Budget that there was no objection to the submission of a similar 
report on this bill to the Committee on Veterans’ Affairs, House of 
Representatives. 

Sincerely yours, 
Sumner G. WuittiER, Administrator. 
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CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule X XIX of the Standing Rules 
of the Senate, changes in existing law made by the bill are shown as 
follows (existing law proposed to be omitted is enclosed in black 
brackets; new matter is printed in italic; existing law in which no 
change is proposed is shown in roman): 


_ 


Tirte I or tHe VetrerAns’ BeneErFits Act or 1957 
TABLE OF CONTENTS 
TitLE I—GENERAL 
Sec. 101. Definitions. 
Sec. 102. Dependent parents. 
Sec. 103. Special cases involving claims of widows, 
Sec. 104. Approval of educational institutions. 
Sec. 105. Line of duty. 
Sec. 106. Discharge or release includes retirement. 
Sec. 107. Dependent husbands. 
* * + * * - * 


TITLE I—GENERAL 
DEFINITIONS 


Sec, 101. For the purposes of this Act— 
* * © « * * . 


DEPENDENT HUSBANDS 


Sec. 107. For the purposes of all laws administered by the Veterans’ 
Administration, (1) the term ‘‘wife’’ includes the h usband of any female 
veteran if such cccha is incapable of self-maintenance and is per- 
manently incapable of self-support due to physical or mental disability, 
and (2) the term “widow” includes the widower of any female veteran 
if such widower is incapable of self-maintenance and was permanently 
incapable of self-support due to physical or mental disability at the time 
of the veteran’s death, O 
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Mr. Byrp, from the Committee on Finance, submitted the follow may Si 
OF MI 


CHIGA 
REPORT 


AUG 29 1358 
[To accompany H. R. 10461] 


MAIN 


The Committee on Finance, to whom was referred the bill (HEARING ROOM 
10461) to amend section 315 (m) of the Veterans’ Benefits Act of 1957 
to provide a special rate of compensation for certain blind veterans, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill-do pass. 


Y 
N 


EXPLANATION OF THE BILL 


This bill which was introduced at the request of the Blinded Veter- 
ans Association seeks to provide that veterans who have suffered 
blindness in both eyes and have only light perception as a result 
thereof, shall receive monthly compensation at the rate of $359 
monthly in lieu of the rate of $309 monthly which is generally appli- 
cable under existing law. 

The net result of this proposal is to let a veteran who is blind to the 
degree indicated, be entitled to the higher award without requiring 
him to show that he is helpless. The present rate of $359 is reserved 
for blinded veterans so helpless as to require regular aid and attend- 
ance of another person. 

The number of veterans involved in this proposal is small but less 
than 600. The Veterans’ Administration does not have sufficient 
data to accurately estimate the cost, but it would be relatively small. 

The favorable report submitted to the House Veterans’ Affairs 
Committee by the Veterans’ Administration is printed below: 
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VETERANS’ ADMINISTRATION, 
Washington, D. C., Jame 26, 1958. 
Hon. Ourn E. TEaGue, 
Chairman, Committee on Veterans’ Affairs, 
House of nepremnetnes, Washington, D. C. 


Dear Mr. Tracue: This report on H. R. 10461, 85th Congress, is 
submitted in response ‘to your request. 

H. R. 10461 is designed to extend to all cases of service-connected 
blindness in both eyes, having only light perception, entitlement to 
the statutory award of $359 per month in wartime cases and $287 in 
peacetime cases. Under existing law, such cases (and others with 
blindness of less severity) must establish on an individual basis that 
the blindness renders the veteran so helpless as to be in need of regular 
aid and attendance, in order to qualify for the award. 

Section 315 of the Veterans’ Benefits Act of 1957 provides for the 
basic wartime rates of disability compensation and certain higher 
awards for specific disabilities and combinations thereof. In the latter 

category, the law provides a rate of $309 for blindness in both eyes, 
ah 5/200 visual acuity or less; a rate of $359 for blindness in both 
eyes, rendering the veteran so helpless as to be in need of regular aid 
and attendance; and a rate of $401 for the anatomical loss of both 
eyes. There is no specific rate for the measurable degree of blindness 
of light perception only in both eyes. Accordingly, if such cases (not- 
withstanding the very serious degree of visual acuity) are unable to 
establish the necessary helplessness to qualify for the $359 rate, they 
are relegated to a lower rate which may also be pays able to cases of 
less disabling blindness. The same situation prevails in peacetime 
cases which are entitled to 80 percent of the comparable wel ime rates. 

Data are not available from which an accurate estimate of the cost 
of the bill, if enacted, can be made. However, it may be helpful to 
the committee to state that on the basis of certain related statistics, 
it can be assumed that not more than 600 cases would be affected. 

The present structure of statutory awards for varying degrees of 
blindness was established by Public Law 182, 79th Congress. Among 
other things, that law sought to provide certain desirable uniform ity 
between World War II cases and World War I cases entitled under 
the World War Veterans’ Act, 1924. However, our experience since 
then has disclosed that application of the law has created an inequity 
with respect to the blinded cases contemplated by H. R. 10461. The 
Veterans’ Administration is therefore pleased to recommend favorable 
consideration of the bill by your committee. 

Due to the urgent request of the committee for a report on this 
measure, there has not been sufficient time in which to ascertain from 
the Bureau of the Budget the relationship of the proposed legislation 
to the program of the President. 

Sincerely yours, 
SUMNER G. Wuirtier, Administrator. 
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CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are shown 
as follows (existing law proposed to be omitted is enclosed in black 


brackets; new matter is printed in italic; existing law in which no 
change is proposed is shown in roman): 


Secrion 315 (m) oF THE VETERANS’ BENEFITS AcT OF 1957 


RATES OF WARTIME DISABILITY COMPENSATION 


. Sec. 315. For the purposes of section 310— 


* * * * * 


(m) if the veteran, as the result of service-incurred disability, has 
suffered the anatomical loss or loss of use of two extremities at a level, 
or with complications, preventing natural elbow or knee action with 


prosthesis in place, or has suffered blindness in both eyes 
light perception, o 


* * 


having only 
r has suffered blindness in both eyes, rendering him 
so helpless as to bei in need of regular aid and attendance, the monthly 
compensation shall be $359). O 
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INCREASING AMOUNT OF TOTAL DISABILITY INCOME 
UNDER NATIONAL SERVICE LIFE INSU RANGBIV 


Mir. Byrp. from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 11577] 


The Committee on Finance, to whom was referred the bill (H. R. 
11577) to increase from $5 to $10 per month for each $1,000 national 
service life insi irance in force the amount of total disability income 
benefits which may be purchased by insureds, and for other purposes, 
having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILI 


The National Service Life Insurance Act authorizes, upon applica- 
Lion, proof of good health and payuneist OF: 1 extre L premium, inclusion 
in the policies (except those issued under sec. 620 or sec. 621 of the act) 
of a provision for the payment of mon thly disability income to an 
insured who becomes tot ally disabled for a per riod of § consecutive 
months or more. The total disability must commence after the date 
of application, while the payment of any premium is not in default, 
and before the insured attains the age of 60. The amount of the 
monthly disability income is computed at the rate of $5 for each 
$1,000 of insurance in effect when the benefit becomes payable. 
Thus, the maximum amount of total disability income pavable on a 
$10,000 poliey is $50 monthl 

United States Government life insurance (World War 1) provide 
ror ‘similas a ae | » $57.50 a month on a $10,000 policy fo. 


| commencing before the insured attains the age of 65. 
U nder Se den service life insurance and United States Govern- 


ee ae 
ment le insurance, payments of the total- 


! 
y* 
i 
i 


sability income does not 
decrease the face value of the policy However, under United States 
Government life insurance the veteran is entitled, without the pay- 
ment of any additional premium and upon a finding of total and 
permanent disability, to an additional amount of $57.50 per month 


20006 
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on a $10,000 policy which does decrease the face value of the policy. 
Thus, a World War I veteran who has paid an additional premium 
for a tot al-disability income rider and who becomes totally and per- 
manently disabled is entitled to disability income of $115 per month. 

The purpose of the subject bill is to authorize an increase in the 
total-disability income for the World War II veterans from the 
present limit of $50 per month, when carried on a $10,000 policy, to 
$100 per month, and to authorize the inclusion of the total-disability 
income rider in policies issued under section 621 of the National 
Service Life Insurance Act. Under the bill the total-di: ability income 
could range between $10 and $100 monthly, depending on the premium 
paid and the principal amount of the insurance carried by the insured. 

The report of the Veterans’ Administration on this bill is as follows: 


VETERANS’ ADMINISTRATION, 
June 24, 1958. 
Hon. Harry F. Byrop, 
Chat man. Committee on Finance. 
United States Se nate. We as hington, EX 


Dear Senator Byrro: The following report on H. R. 11577, 85th 
Congress, is submitted at your request. 

The purpose of the bill is to amend the National Service Life 
Insurance Act of 1940, as amended, to accomplish the following: 

1) Increase from $5 to $10 per month for each $1,000 insurance 
in force the amount of total disability income protection which may 
be pure hased by insureds; 


(2 Provide for the first time for the addition of a total disability 
income rider to policies of special term insurance issued under section 
621 of the act: and 


(3) Permit holders of policies with existing $5 total disability income 
riders who are in good health and otherwise qualify to surrender their 
$5 rider and add the $10 provision to their policies 

Under section 602 (v) of the National Service Life Insurance Act 
the Administrator is authorized, upon application by the insured, 
proof of good health and payment of an extra premium, to include in 
the policy a provision seewet the imsured, upon becoming totally 
disabled for a period « 6 consecutive months or more commencing 

r the gone of his app lie ation and before attaming the age of 60 and 
while the payment of any premium is not in default, shall be paid 
monthly disability income benefits from the first ca of the seventh 
consecutive month of and during the continuance of such total disa- 
bility of $5 for each $1,000 of such insurance in effect when the Supe 
become payable. The total disability income rider may be added t 
any national service life insurance policy except those issued to service- 
disabled veterans under section 620 and the special term insurance 
issued under section 621 of the act. 

As section 621 insurance is nonparticipating, the total disability 
income rider authorized by the bill for such imsurance will also be non- 
participating. Section 2 of the bill makes it clear that premiums on 
the rider will be placed in the revoly ing fund established under section 
621 and that all liabilities thereunder will be paid from such fund. 
Further, section 602 (v) of the act relating to the transfer of funds 
where the disability is traceable to the extra hazard of service would be 
inapplicable to the benefits on a rider contained in a section 621 policy. 
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The bill, if enacted, will result in some additional cost to the Govern- 
ment. The Government is obligated to bear the cost of administra- 
tion of the insurance program and to assume the liability for the pay- 
ment of the total disability income benefits on the participating 


| policies for all disabilities traceable to the extra hazard of service. 
Since it is not known how many additional insureds would apply for 


the more liberal benefit provided under the bill no accurate estimate 
can be made of this additional cost. In the event of a conflict in the 
not too distant future, the cost to the Government would be increased 
to some unknown extent. 

As the proposed increase in the amount of the total disability 
income benefit is in line with the current practice of commercial 
companies, the Veterans’ Administration recommends favorable 

} consideration of the bill by your committee. 

The Veterans’ Administration has been advised by the Bureau of 
the Budget that there was no objection to the submission of a similar 
report on this bill to the Committee on Veterans’ Affairs, House of 
Representatives. 

sincerety yours, 
SUMNER G. Wurrrier, Administrator. 


CHANGES IN EXISTING LAW 


| In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets; new matter is printed in italic; existing law in which 
no change is proposed is shown in roman): 

v) (1) The Administrator [is hereby authorized and directed] 
shall, upon application by the insured and proof of good health satis- 
factory to the Administrator and payment of such extra premium as 
the Administrator shall prescribe, [to] incl ide in any national service 


—— 


life insurance polic; V on the life of the insur ed (¢neluding insurance 
| issued under section 621 but not ‘ncbudinas INSUrANCE -_. under section 
620) provisions whereby an insured who is shown to have become 


totally disabled for a period of six acintgeiica muauigaie aaa 
mencing after the date of such application and before attaining the 
age of sixty and while the payment of any premium is not in default, 
shall be paid monthly disability benefits from the first day of the 
seventh consecutive month of and during the continuance of such total 

disability of [$5] $/0 for each $1,000 of such insurance in effeet when 


| such benefits become payi able; however, the total disability Provisvon 
authorized under this amendato? y <Aet shall not be added to a policy con- 
| taining the total disabili fy coverage heretofore issued under this subsection, 
except upon surren der of such total disabil ity coverage, proof of good 
health satisfactory to the Administrator, and payment of such ertra 
| premium as the Administrator shall determine is required in such cases: 
| Provided, That in any case in which the applicant while not totally 
disabled and prior to January 1, 1950, furnishes proof satisfactory to 
] the Administrator that his inability to furnish proof of good healt! 
} is the result of an actually service-ineurred injury or disability, the 


req uneeeeene: Ot rene at: goes pores eee oe ees but in such case 
the extra premium for disability coverage paid by any such insured 
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‘ . 1.4 > . 
the national service tie-msurance appro- 


] 


lity payments made to such insured shall be 


1 
hational service 


e-1nsurance appropriation: 
I} 


‘ontaining additional provisions for the 


rately classified for the 


« . aa . . ; 

rwise similiar poticles not 
i 

7 

L/Uis 


RPIrOULISIO ISSUEd Under 


iPvaiice \ ued unde section 
niums on such total disab lity 
ig fund é stablished unde / 


, > 7 2 ; 
/ provision shall be made 
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Mr. Byrn, from the Committee on Finance, submitted the following 


REPORT 
(To accompany H. R. 11801) 


The Committee on Finance, to whom was referred the bill (H. R. 
11801) to amend sections 802 and 803 of the Veterans’ Benefits Act 
of 1957 to increase the burial allowance for deceased veterans from 
$150 to $250, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


Under Public Law 85-56, sections 802 and 803, the Veterans’ 
Administration is authorized to pay a sum not exceeding $150 for the 
funeral and burial expenses of a deceased veteran. This bill would 
increase this amount from $150 to $250. 

This benefit is payable for a veteran who served during a period 
of war or who had been discharged from the service with a service- 
connected disability or who was receiving disability compensation. 

The last time this benefit was increased was by Public Law 529 
of the 79th Congress, which raised the benefit from $100 to $150. 
The present increase in this rate simply reflects the economic facts 
of life—the increase in the cost of living. 

The Veterans’ Administration favors the legislation, while the 
sureau of the Budget is opposed to it. 

The Veterans’ Administration states that the first-year cost would 
approximate $14,070,000 and rise to a cost of $17,850,000 in the fiscal 
year 1963. In addition, the increase in the annual cost to the Vet- 
erans’ Administration of contract burials is estimated at $1,200,000. 

The report of the Veterans’ Administration follows: 
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VETERANS’ ADMINISTRATION, 
July 10, 1958, 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
United States Senate, Wash ington, mG 

Dear SENATOR Byrp: The following report is submitted on H. R. 
11801, 85th Congress, a bill to increase from $150 to $250 the maximum 
amount payable by the Veterans’ Administration for the funeral and 
burial expenses of deceased veterans. 

The law now provides that where a veteran dies who (1) was a 
veteran of any war, (2) had been discharged from the service for a 
service-connected disability, or (3) was receiving disability compensa- 
tion, the Administrator may pay a sum nol exceeding $150 to such 
person as he prescribes to cover the burial and funeral expenses of the 
deceased veteran and the expense of preparing the body and trans- 
orting it to the place of burial. 

Where death occurs in one of its facilities to which the deceased was 
properly admitted for hospital or domiciliary care, the Veterans’ 
Administration pays the actual cost (not to exceed $150) of the burial 
and funeral. In addition, in such cases, this agency transports the 
body to the place of burial (within certain limitations 

The burial allowance referred to in the preceding paragraphs was 
last increased (from a maximum of $100 to $150) by Public Law 529, 
79th Congress, approved July 24, 1946 

On November 8, 1955, in reporting to the Committee on Veterans’ 
Affairs, House of Representatives, on H. R. 3707, 84th Congress, a 
bill to increase the burial allowance to $250, the Veterans’ Adminis- 
tration stated: 

“The experience of the Veterans’ Administration in seeking bids 
for contract burials in cases in which a veteran dies in a Veterans’ 
Administration facility demonstrates that in many places burial 
firms will not enter a contract for complete burial for the present 
maximum allowance of $150. This situation has arisen for the 
reason that the costs of burial services have increased considerably 
since the enactment of Public Law 529. In many cases, the cemetery 
costs now exceed $100, leaving less than $50 to cover the costs of a 
casket, preparation of the body, use of rolling stock, chapel, and 
slumber room. ‘The cemetery costs include the grave plot, opening 
add closing of the grave, and, in many cemeteries, a concrete line- 
er vault is now required. In the opinion of the Veterans’ Adminis- 
tration, an increase of the maximum cost of the present burial allow- 
ance from $150 to a maximum of $200 would be adequate at this 
time, and the Veterans’ Administration would recommend favorable 
consideration of such proposal.”’ 

Considering the further advance in prices and costs since 1955, the 
proposed increase to $250 is believed justified. 

In those cases involving statutory burial allowances, it is estimated 
that the cost of the proposed increase would be approximately 
$14,070,000 in the first year and that this cost would increase pro- 
gressively by about 6.1 percent each vear to approximately $17,850,000 
in fiscal year 1963. In addition, the increase in the annual cost to 
the Veterans’ Administration of contract burials is estimated at 
$1.200.000. 
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The Veterans’ Administration recommends favorable consideration 

H. R. 11801 by your committee. 

With respect to a similar report to the House Committee on Vet- 
erans’ Affairs on other bills having an identical purpose, the Bureau 
of the Budget advised that there would be no objection to the sub- 
mission of such report, but that the Bureau recommended against 
favorable consideration of the proposals. A copy of the Bureau’s 
letter is enclosed for your information. 

Sincerely yours, 
SuMNER G. Waurrtipr, Administrator. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule X XLX of the Standing Rules 
of the Senate, changes in existing law made by the bill are shown as 
follows (existing law ——— to be omitted is enclosed in black 
brackets; new matter is printed in italic; existing law in which no 
change is proposed is meas in roman): 





Srecrrons 802 anp 803 oF THE VETERANS’ BeNeEFIts Act oF 1957 
FUNERAL EXPENSES 


Sec. 802. (a) Where a veteran dies who 
(1) was a veteran of any war; 
2) had been discharged from the active military, naval, 
air service for a disability incurred or aggravated in line of duty; 





or 
| 3) was in receipt of disability compensation; 
| the Administrator, in his discretion having due regard to the cir- 
cumstances in each case, may pay a sum not exceeding [$150] $250 
to such person as he prescribes to cover the burial and funeral expenses 
of the deceased veteran and the expense of preparing the body and 
transporting it to the place of burial. 

. Except as hereafter provided in this subsection, no deduction 
| shall be made from the burial allowance because of the veteran’s net 
assets at the time of his death, or because of any contribution from 
any source toward the burial and funeral expenses (including trans- 
| portation) unless the amount of expenses incurred is covered by the 

amount actually paid therefor by the United States, a State, any 
agency O1 ' politic ‘al subdivision of the United States or of a State, the 
employer of the deceased veteran, or a burial association. No claim 
shall be allowed for more than the difference between the entire amount 
of the expenses incurred, and the amount paid by any or all of the 
foregoing. The Administrator shall not deny or reduce the amount 
of the burial allowance otherwise payable because of a cash contribu- 
tion made by a burial association to any person other than the per- 
son rendering burial and funeral services. The burial allowance or 
any part thereof shall not be paid i in any case where specific provision 
; otherwise made for payment of expenses of funeral, transportation, 
and interment under any other Act. 
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DEATH IN VETERANS’ ADMINISTRATION FACILITY 


Sec. 803. (a) Where death occurs in a Veterans’ Administration 
facility to which the deceased was properly admitted for hospital or 
domiciliary care under authority of section 510 or 511 (a) of this Act, 
the Administrator shall pay the actual cost (not to exceed [$150] 
$250) of the burial and funeral. 

(b) In addition to the foregoing, when such a death occurs in the 
continental United States, the Administrator shall transport the body 
to the place of burial in the United States, or to the place of burial 
within Alaska if the deceased was a resident of Alaska who had been 
brought to the United States as a beneficiary of the Veterans’ Admin- 
istration for hospital or domiciliary care. Where such a death oecurs 
in a Territory, a Commonwealth, or a possession of the United States, 
the Administrator shail transport the body to the place of burial 
within such Territory, Commonwealth, or possession. 

(c) Within the limits prescribed in subsection (a), the Administra- 
tor may make contracts for burial and funeral services without regard 
to the laws requiring advertisement for proposals for supplies and 
services for the Veterans’ Administration. 


‘1 


( 
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Mr. Maanuson (for Mr. Payne), from the Committee on Interstate 
and Foreign Commerce, submitted the following 


REPORT 
[To accompany 8. 237] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 237) to regulate the interstate transportation 
of lobsters, and to define the term “lobster”? for the purpose of the 
Federal Food, Drug, and Cosmetic Act having considered the same, 
report favorably thereon with amendments and recommend that the 
bill as amended do pass. 

Public hearings were held on this legislation, and everyone desiring 
to testify was clven an opportunity to be heard. 


PURPOSE OF THE BILL 


This legislation as introduced would impose a minimum size on 
lobsters which may be shipped in interstate commerce or imported 
into the United States from foreign countries and would define the 
word “lobster” for purposes of the Federal Food, Drug and Cosmetic 
Act. The bill was designed to assist lobster fishermen in meeting 
unfair foreign competition and to assist the various States in enforcing 
+] 


their own laws relating to lobster fishing. 

Title I of the bill would apply to North Atlantic lobsters, commonly 
known as Maine lobsters, provisions relative to shipments in interstate 
commerce that have been in effect for several years with regard to 
fish under the Black Bass Act. In essence, this means that if the 
lobsters were illegal under the laws of the State where the shipment 
originated, the shipment itself would be illegal. Practically every 
lobster-producing State has a minimum size limit on lobsters which 
may be taken or possessed within the State. The justification for 
regulating the minimum size of lobsters stems from both conservation 
and economic factors. If there was no State law governing the size 
of lobsters, the bill would establish a minimum size of 35 inches (the 
smallest size under existing State laws) measured along the center of 
the body shell. The legislation would also make illegal the importing 
from a foreign nation of lobsters that would be illegal under the laws 
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of the State into which they are imported, or in the absence of State 
laws lobsters less than the minimum size established by the bill. 

The bill differs from the Black Bass Act in two significant respects. 
First, it is somewhat broader since, in addition to barring shipments 
in interstate commerce, it would prohibit imports of lobsters that are 
illegal under the laws of the State involved or under the terms of the 
bill, if there is no State law. The second difference is that the bill 
would define the meaning of the word ‘“‘lobster’”’ for purposes of the 
Federal Food, Drug and Cosmetic Act. Among other things, that 
act prohibits the shipment in interstate commerce of food that is mis- 
branded. With regard to lobster, there has never been any adequate 
definition of just what species of shellfish were included within the 
term. As a result, many crustaceans that are not really lobsters at 
all are shipped under the label of lobster. Such products as African 
rock lobster (an entirely different specie than the lobster of the North 
Atlantic waters of the United States and Canada), crawfish, and many 
other species are commonly shipped and sold bearing only the label 
of “lobster”. ‘The bill as introduced would provide that the word 
‘lobster’? could be used as a label only on the species Homarus 
americanus, Which is the lobster common to the Atlantic coastal 
waters of the United States northward from Cape Hatteras into 
Canada. 

GENERAL COMMENT 


The bill as introduced met considerable opposition from witnesses 
and from the various acen ies that submitted reports Most of the 
opposition was to title IT of the legislation. It was pointed out that 


this title wouid, if enacted, cause substantial economic injury to 
other than Homarus americanus, the North Atlantic lobster. In view 
of the evidence, your committee deleted title IT. 

Objection was also raised to title I of the bill, on the grounds 
that the imposition of size limitations on imports constituted an 
atten.pt to force upon foreign countries conservation measures not 
applicable to the situation in those countries. Your committee 
disagrees with this approach. We think this legislation is an economic 
measure, designed to benefit our own lobster industry. Under our 
tariff laws, North Atlantic lobster enters the United States free of any 
limitation. Following is a table showing imports, by years, of this 
lobster. 


persons and organizations engaged in the marketing of crustaceans 


’ , o, , . 
» ipply of fresi and frozen norther lobsters, Various years 


[Thousands of pounds] 











United States catch Imports 
Total 
y upply 
Maine Other Total Percent Total Percent 
States of total of total 
1939 7, 571 4,414 11, 985 51 11, 54¢ 49 23, 531 
1940 7, 643 4,119 11, 72 1) 13, 576 54 : : 
1950 18, 352 4, 846 23, 198 51 22, 046 49 45, 244 
1951 5, 1st 25, 946 52 123, 558 1s 49, 504 
1952 4,995 25, 031 52 23, 197 48 48, 228 
1953 5, 815 28, 115 . 22, 610 45 50, 725 
1954 5, 813 27, 481 55 22, 468 45 49, 949 
1955 6, 23 28, 954 it 22, 962 44 51, 916 
1956 20, 572 5, 948 26, 520 4 22, 484 46) 49, O04 
1957 ! is 24, 403 6, 000 1 30, 403 58 22, 218 42 2 52, 621 


1 Record. 
3 Preliminary. 
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Another aspect relating to imports is that half of the total annual 
imports enter the United States during the second quarter of each 
year, so there is a large quantity of imported lobsters reaching the 
market at a price generally 5 to 10 cents a pound below the going 
price at the time our domestic production is on the upswing. The 
summer months are the best in terms of quantity lobster production 
for domestic fishermen, and it is during these summer months that the 
price-depressing effects of lobster imports will be felt most severely. 

This price problem is discussed in the following letter dated May 
26, 1958, from the Department of the Interior. 


DrPARTMENT OF THE INTERIOR, 
Kish AND WILDLIFE SERVICE, 
Bureau or CommerciAL FIsHEeRi£s, 
Washington, D. C., May 26, 1958. 
Hon. Freperick G. PAYNE, 
United States Senate, 
Wash ington, D. C. 

Drar Senator Payne: Information collected by this Bureau 
indicates that the proce of lobsters has declined sharply in recent 
weeks as indicated in your letter of May 19. 

Prices for lobsters delivered to Boston ranged from 60 to 65 cents 
per pound until early May. On May 4 the price broke to 47 to 50 
cents per pound due to large imports from Nova Scotia and New- 
foundland. A further decline to 45 cents took place on May 8, and 
on May 16 lobsters were being quoted at from 42 to 47 cents per 
pound. This would be equivalent to about 40 cents per pound in 
Maine. 

The decline in lobster prices is not unusual since heavy imports of 
lobsters normally occur the latter part of April and in May and prices 
normally drop at this time. 

In 1957, the price of lobsters at Boston until May 1 was about 55 
cents per pound. On May 2 there was a decline to 50 cents which 
held fairly steady until the 22d when large shipments were received 
from Nova Scotia and Newfoundland. ‘The price declined to 48 to 
50 cents and on May 24 dropped to 45 to 50 cents, depending on 
size and quality. 

In 1956 the price decline was unusually drastic. Prices for lobsters 
ranged from 78 to 90 cents per pound delivered at Boston until April 
27. During the week of April 28 to May 4, they declined to 55 cents 
and during the following week dropped to 45 to 50 cents. 

The price decline in the current year occurred somewhat earlier 
than in 1957 or 1956 since shipments from Newfoundland came in 
earlier than is customary. As the production of lobsters in the 
United States is low durmg May and June, dealers depend mainly 
on imports from Canada during this period. 

We are unable to furnish you at this time with information on the 
total imports of lobsters from Canada during April or the early part 
of May. Monthly data released by the Bureau of the Census on 
imports of lobsters do not become available until 6 weeks or more 
after the end of the month. It will therefore be a number of weeks 
before statistics are available on the total volume of lobsters received 
from Canada during April. 

Information on the domestic production and imports of lobsters 
by months for recent years is shown graphically on pages 32 and 33 
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in the April-June issue of Commercial Fisheries Outlook which is 
enclosed. 

If you have any questions concerning the lobster situation, we shall 
pleased to attempt to answer them. 

Sincerely yours, A. W. ANDERSON, 
Assistant Director 
(For Donald L. McKernan, Director). 
Enclosure. 
CRABS AND CRABMEAT, CANNED 


In ports, Janua f Dece mber 


Pounds 
ee Ses ; 6, 184, 000 
1956__ . ss ¢ =e 5, 640, 000 


Imports of canned crabmeat during 1957 were up about 
10 percent over those in 1956. A slight seasonal increase in 
these imports is expected during the second quarter. Japan 
is the principal supplier. 

Prices for canned crabmeat probably will remain steady. 


LOBSTERS, NORTHERN 


Market, steady; supplies, moderate; demand, good. 


Maine landings, January—Decembe 


Pounds 
| LY sa : 24, 402, 000 
1956 ‘ ' 20, 572, 000 
ie oF ei 





Landings of Maine lobsters during 1957 increased by 19 
percent over 1956, a record vear. They will continue at a 
low level this quarter, onlv slightly higher than in the first 


quarter chart 35) 
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Imports from Canada, January—December 


‘ Pounds 
1957___-- «  seauesatuiae sehen ealcsatatarairelte cian acne 
1956 sci sshanlaaens ig encatiesantantadiia aianamnainaan 22, 484, 000 


TERS (CANADA 


sitescmnngieoenecirnirent 









Imports of lobsters from Canada during 1947 were only 
about 1 percent below those in 1956. The second quarter is 
the seasonal high period for northern lobster imports, when 
approximately 50 percent of the total is entered (chart 36). 

Prices should have a tendency to decrease in view of in- 
creased supply during latter part of the second quarter. 


LOBSTERS, SPINY 


Market, steady; supplies, moderate; demand, good. 
Cold-storage holdings, Mar. 1 
Pounds 
1958. ss wii cicaiaeesaa i cineca MU a i alate Ded de 3.795, 000 
1957___. ee 1a ae ed noes a ans 5, 281, 000 
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‘ ] oes i . 
Cold-storage holdings of spiny lobsters on March 1 were 
down about 28 percent below those on the same date avear 


earlier (chart 37 


On the basis of the evidence presented to your committee, the 
philosophy of S. 237, as ordered reported, is to require North Atlantic 
lobster imports to meet the same standards which are imposed on 
domestic lobster fishermen, to insure that at least irom the point of 
view of the product, our fishermen can compete on a fair and equal 
basis in our own markets. 

Your committee wishes to emphasize that this amended bill would 
apply only to whole lobsters in the shell, and not to lobster meat in 
any other form. 


COMMITTEE AMENDMENTS 


(1) Page 1, delete all of lines 3 and 4, and substitute therefor “That 
when used in this Act the term ist 
(2) On pages 2 3.4 and 5, renumber sections 102. 103. 104. 105, 
106, 107 and 108 so they will read sections 2. as a i. De 4 and 8. 
3) On »4 lines 2, 5, 6, 9, 11, 12 and 17, 


9 


ind on page 5, lines 3 


page ‘ . i ) 
9 11, 13, 17, 20 and 23, delete ‘‘title’”’ and substitute ‘“‘Act”’’. 
(4) Page 5, line 9, delete ‘107’ and substitute therefor ‘7 


(5) Delete all of pages 6 and 7. 
6) Amend the title of the bill to read “A bill to regulate the inter- 
State transportation of lobsters’’. 


Other than the deletion of title IJ, commented upon above, the 
amendments are technical in nature. 
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AGENCY REPORTS 


The reports of the various agencies follow: 


Crvin Arronavutics Boarp, 
Washington, D. C., January 23, 1957. 


Hon. Warren G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

Dear Senator Maanuvuson: This will acknowledge receipt of your 
letter of January 11, 1957, enclosing a copy of 5. 237, a bill to reguls ate 
the interstate transportation of lobsters, and to define the term 
“lobster” for the purpose of the Federal Food, Drug, and Cosmetic 
Act. 

This legislation does not involve matters which are of concern to 
the Board. Accordingly, the Board expresses no opinion on this 
matter, and has no recommendation to make in regard to the 
legislation. 

Sincerely yours, 
Cuan Gurney, Acting Chairman. 


THe SECRETARY OF COMMERCE, 
Washington, June 7, 1957. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. Cuarrman: This letter is in reply to your request dated 
January 11, 1957, for the views of this Department with respect to 
S. 237, a bill to regulate the interstate transportation of lobsters, and 
to define the term “lobster” for the purpose of the Federal Food, 
Drug, and Cosmetic Act. 

If enacted, S. 237 would restrict the use of the name “lobster” in 
commerce to that one species which is found in the Atlantic waters 
contiguous to the North American coastline from the vicinity of 
Henley Harbor, Labrador, to the vicinity of Cape Hatteras, N.C 
and it would prohibit the transportation from any foreign country 
to any State, Territory, or the District of Columbia of such lobster 
which is less than 3%. inches long by certain measurements. 

The Department of Commerce recommends against enactment of 
this proposed legislation. 

In addition to the species of lobster referred to above, the name 
“lobster” in commerce has been applied to such widely used species 
as rock lobster and spiny lobster, which are found in other geograph- 
ical areas. ‘These have been traditionally marketed as “lobsters” for 
at least 60 years, and we know of no sound reason for legislation 
changing this nomenclature. 

The size limitation which this legislation would impose upon imports 
of lobsters would, we fear, place undesirable trade restrictions on 
lobsters imported from ( ‘anada, from whom we buy 20 to 23 million 
pounds annu: ally. 

The probable annual domestic consumption of all types of lobsters 
is about 100 million pounds. The annual New England catch ap- 
proaches 28 million pounds, or about 28 percent of total cudieniatiens 
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We do not consider it to be in our best interests to consider interna- 
tional and other trade restrictions against almost three-quarters of the 
supply for domestic consumption. 
We have been advised by the Bureau of the Budget that there would 
be no objection to the submission of this report to your Committee. 
Sincerely yours, 


SINCLAIR WEEKS, 
Secre tary of Commerce. 


DEPARTMENT OF HEALTH, EpucaTioNn, AND WELFARE, 
July 11, 1958. 
Hon. WARREN G. MaaGnuson, 
( hairman, ('ommattee on Inte state an / Fore Li (Comme PCE, 
United States Senate, Wash ngton, Ede Os 

Dear Mr. Cuairman: This letter is in response to your request 
for a report on 8. 237, a bill to regulate the interstate transportation 
of lobsters, and to define the term “lobster” for the purpose of the Fed 
eral Food, Drug, and Cosmetic Act. 

The bill consists of two titles Title I, to be administered by the 


if the Interior, would (for the purposes of that title) define 


the term “lobster’’ as meaning the crustacean Homarus americanus 


secretary 
It would (1) in effect extend to such lobsters the provisions of certain 
Federal laws (16 U.S. C. 851 et seq.) regulating the interstate ship- 


ment of fish in aid of the enforcement of State conservation laws, and 


(2) prohibit importation or interstate shipment of such lobsters if 
less than 3 inches long. Q)n th : part of thi bill We ce fer Lo } 
views ot other dey artments and agencies primarily concerned, in 


particular the Departments of Interior, State, and Commerce, though 
our comments on the definition of the term “lobster” as used in title 
I] may also be of interest in connection with the definition in title I. 

Title [1 (see. 201) of the bill would, for the purposes of the Federal 
Food, Drug, and Cosmetic Act, also define the term “lobster.’”’ This 
definition, which is similar to but an expansion of that set forth in 
title I, is very restrictive and would permit the word “lobster” to be 
used only as the common and usual name of the crustacean Homarus 
americanus. It would prohibit use of the term “lobster,” whether 
qualified or not, as a part of the common or usual name of any other 
species of the family Homaridae or other families of crustaceans. It 
would, therefore, prohibit the use of such terms as rock lobster, spiny 
lobster, and red lobster, in the marketing of crustaceans, other than 
Homarus americanus, which are presently commonly found on the 
market. 

We believe that the American consumer presently understands the 
term “‘lobster”’ in different senses, depending on whether it is qualified 
by some other term. When the term “lobster” is not qualified he 
understands it to refer to the crustacean scientifically known as 
Homarus americanus (American lobster); and when the term “‘lobster”’ 
is preceded by some qualification (e. g., rock, spiny, ete.), he under- 
stands it to refer to a crustacean of some other genus, species, or 
family. 

This understanding is supported by the definition for lobster which 
appears in Webster’s New International Dictionary, unabridged, 
second edition, 1955, which indicates that the term “lobster,” some- 











——— 


Se ee 


INTERSTATE SHIPMENT OF LOBSTERS 9 


times qualified, is applied to Homarus vulgaris, Nephrops norvegicus, 
Palinurus vulgaris, Palinurus argus, and Palinurus lalandvi in addi- 
tion to Homarus americanus. Other authoritative references indi- 
cating accepted usage of such terms as rock lobster in referring to 
crustaceans other than Homarus americanus are the Yearbook of 
Fisheries Statistics for the years 1952 and 1953, published by the 
Food and Agricultural Organization of the United Nations, and 
Marine Products of Commerce by D. K. Tressler and J. M. Lemon, 
published by Rheinhold Co. in 1951, (2d ed.), both of which indicate 
that members of the genus Panulirus of the family Palinurus are 
commonly known by the consumer as spiny lobster or rock lobster. 

Implie id acknowledgment that crustaceans other than Homarus 
americanus are entitled to be referred to as lobsters is found in a 
publication entitled ‘““The Story of the Maine Lobster,” published in 
July 1949, by the State of Maine, Department of Sea and Shore 
Fisheries. This publication states, ““The Maine Lobster of the family 
Ne ‘phropside 1 is one of the world’s three true lobsters—the other two: 
H. vulgaris (European) and Nephrops norvegicus (Norwegian).”’ The 
present bill would not permit the use of the word “lobster” in the 
common or usual name of either 7. vulgaris or Nephrops norvegicus. 

Thus, the bill would require removal from everyday terminology 
of the common or usual name designations which the consuming publie 
has come to acce pt for certain crustaceans. ‘To deny the continued 
use of the term “lobster”? with appropriate qualifying words as the 
common or usual name of any crustacean other than Homarus ameri- 
canus would undoubtedly result in consumer confusion and mis- 
understanding, and would necessitate the evolution of an entirely new 
nomenclature for products which have gained acceptance and recog- 
nition among consumers under the designations the proposed legisla- 
tion proposes to ban. 

Any abuses in the labeling of crustaceans within the jurisdiction of 
the Federal Food, Drug, and Cosmetic Act, whereby through improper 
use of the word ‘‘lobster’’ the consumer is led to believe that he is 
purchasing Homarus americanus whereas in fact it is some other 
crustacean, can adequately be dealt with under present law. 

We therefore—while deferring to the views of other interested de- 
partments with respect to title I—recommend against enactment of 
title LI of this bill. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Kxiuiot L. RicHarpson, 
Assistant Secretary. 


C‘OMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, January 24, 1957. 
Hon. WarrEN G. MAGNUSON, 
Chairman, Committee on Interstate and Fore ign Commerce, 
United States Senate 

Dear Mr. Cuarrman: Further reference is made to your letter 
dated January 11, 1957, acknowledged January 14, enclosing a copy 
of S. 237, 85th Congress, Ist session, entitled “A Bill to regulate the 
interstate transportation of lobsters, and to define the word ‘lobster’ 
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for the purpose of the Federal Food, Drug, and Cosmetic Act” and 
inviting our comments on the proposed legislation. 

Title I of the bill defines the word “lobster’’, provides certain con- 
ditions under which it shall be unlawful knowingly to purchase, 
transport, or receive lobsters for transportation, and authorizes the 
Secretary of the Interior to make and enforce such regulations as he 
deems necessary to carry out the purpose of such reg Title IL of 
the bill defines the word “lobster” for purposes of the Federal Food, 
Drug, and Cosmetic Act. 

We have no information on the necessity for, or advisability of, 
this legislation and, accordingly, we have no recommendation to make 
with respect to its enactment, your attention being invited, however, 
to an apparent typographical error in the word “title’’ appearing in 
section 106, line 24, page 5. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptrolle r General of the United States. 


me 


DEPARTMENT OF THE INTERIOR, 
Washington, D. C., June 4, 1957. 
Hon. Warren G. MacGnuson, 
Chairman, Committee on Interstate and Foreign Commerce. 
United States Se nate, Washington, FP gt. 

Dear Senator Maanuson: Reference is made to vour request for 
a report on S. 237, a bill to regulate the interstate transportation of 
lobsters, and to define the term “lobster’’ for the purpose of the Federal 
Food, Drug, and Cosmetic Act. 

We recommend that S. 237 be not enacted. 

Title I of the measure follows very closely the language of the act 
of Congress which deals with interstate shipment of fish (16 U.S. C., 
sec. 851) with one very important exception oe ‘h will be noted later. 
That act provides for aid in certain respects by the Federal Govern- 
ment in the enforcement of State conserv: — laws and regulations 


concerning a9 Thus the conservation objectives of this measure 
could easily be — ained by the changing of the phrase “black bass or 
other fish’”’ to ‘‘black bass, other fish or lobster” in the statute referred 


to, together with a few minor additions. 

However, 5S. 237 contains another provision which would appear to 
have no relation to the conservation problem in this country, namely, 
the prohibition of importing into this country from foreign countries 
lobsters less than 3%. inches long. This is obviously no conservation 
measure but has “er r to do with restrictions on a class of foreign 
imports. It should therefore be the subject of a separate legislative 
proposal, the enforcement of which, if enacted, should be given to 
the executive agency generally charged with such duties. Although 
it is apparent that the portion of the measure rag involves import 
restrictions is one that can be better answered by the agencies con- 
cerned with the country’s foreign relations and tariff problems, it 
may not be amiss to bring to the attention of the committee the 
following excerpt from the President’s letter of January 10 to the 
chairman of the Senate Committee on Finance and the Committee 
on Ways and Means of the House of Representatives. It was there 
said: 
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‘‘As an aspect of national policy dedicated to fostering the security 
and economic growth of the United States, this Nation seeks to 
encourage in all feasible ways the continued expansion of beneficial 
trade among the free nations of the world. In view of this policy 
[ am, as I have said before, reluctant to impose a barrier to our trade 
with friendly nations unless such action is essential and clearly 
promising ot positive, produc tive results to the benefit of the domestic 
industry in question. 

The nations which would be adversely affected by the enactment 
of 8S. 237 would be: Canada, Mexico, Cuba, the West Indian posses- 
sions of Great Britain and France, South Africa, New Zealand, and 
Australia, which ship large quantities of lobsters to the United States. 
In addition, 15 other nations have exported minor quantities of lob- 
sters and spiny lobsters to the United States. 

Our information is that the demand by the consuming public of 
the United States for lobsters, spiny lobsters, and close ly related 
crustaceans, cannot be filled by either the domestic production of 
lobsters (Homarus americanus) or by the imports of these lobsters 
from Canada. United States production of these lobsters in 1954 
totaled 27% million pounds while imports from Canada the same year 
amounted to about 22 million pounds, both based on round or whole 
weight. The United States production of spiny lobsters that year 
totaled over 2% million pounds, round weight. Imports of spiny 
lobsters were nearly 20 million pounds, mainly of the tail segments. 
When converted to round weight so as to be comparable to the data 
on New England production and imports from Canada, the round 
weight of spiny lobster imports would be equivalent to over 60 million 
pounds. ‘Thus, the domestic production of Homarus americanus can 
supply less than one-fourth of the demand in the United States. 
When domestic production and imports of cooked lobster meat are 
considered, it is found that the domestic production can supply less 
than 25 percent of the demand which has been around 5 million pounds 
per year. 

Title II of S. 237 would require for purposes of the Federal Food, 
Drug, and Cosmetic Act, that the word “lobster” be applied only to 
that species of lobster found in the Atlantic waters contiguous to 
the North American coast line from the vicinity of Henley Harbor, 
Labrador, on the north, to the vicinity of ¢ ‘ape Hatteras on the 
south. It also would prohibit ine ‘lusion of the words “in the common 
and usual name of similar species”’ or in connection with the designs a- 
tion of members of other families within the order, such as “rock 
lobster,’ F “‘spuny lobster,” or “‘red lobster 

Taxonomically, both the American and the spiny lobster belong to 
the order Decapoda, which group includes also the crabs, the shrimp 
and prawns, and the crayfish. This group is divided, however, so 
that the American lobster belongs to the family Homaridae (Nephro- 
sidae), the spiny lobster to a separate family, Palinuridae. Again, 
the American lobster (family Homaridae) is a closer relative to the 
fresh-water crayfish (family Astacidae) than is the spiny lobster 
(family Palinuridae), since the first two species named are in the 
same subgroup or section (Astacura) while the latter is a separate 
section (Palinura). 

While the word “lobster” has been used for many years in connection 
with the designation of the crustacean known as spiny or rock lobster 
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and in other designations of similar nature, the problem presented 
apparently has been recognized by both the Federal Trade Commission 
and the Food and Drug Administration. Thus, the regulations and 
announcements of both of these agencies have stipulated at various 
times as far back as 1915 that when the term “lobster’’ is used for 
other than the genus season it must be accompanied by a qualifying 
word such as “rock” or “spiny” in direct connection with that word 
and in type of ak size and prominence. Whether this type ol 
differentiation is all that is bere to avoid any possibility of mislead- 
ing the average consumer or whether title II of S. 237 is necessary to 
accomplish that purpose is seat difficult to determine. 
We have been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 
Sincerely yours, 
Ross LEFFLER, 
Assistant Seere tary of the Interio 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENER 
Washington, D. C., April 23, 1957 
Hon. WARREN G. MAGNUSON, 
Chairmai , Comm ttee o7 Inte rstate and Fore "i Commerce 
United States Senate, Washinato rte 

Dear Mr. Cuarrman: This is in response to your request for thi 
views of the Department of Justice relative to the bill (S. 237) to regu- 
late the inters 
“lobster” for the purpose of the Federal Food, Drug, and Cosmetic 
Act 

Title I of the bill makes it unlawful for any person to deliver o1 
knowingly receive for transportation, or to knowingly transport, by 
any means whatsoever, from any foreign country to the United States 
or from any State, Territory, or the District of Columbia, to or through 
any other State, Territory, or the District of ¢ ‘olumbia, or to o1 
through any foreign country, any lobster if (1) such transportation is 
eontrary to the law of the political subdivision from which the lobste: 
is to be transported or (2) if such lobster had been acquired, sold o1 
purcht ased., possessed, « r transported at any time contrary to the law 
of the potential uibiriaians in which such act had taken place or (3 
if such lobster is less than 3%, inches when measured in the manne 
described by the said bills. The bill also prohibits the knowing 
receipt or purchase of lobsters transported in violation ot title I and 
specifically prohibits the making or rendering of a false record o1 
account of the contents of any such shipment. 

The term “lobster”’ is restricted to the species of decapod crustaceans 
of the genus Homarus found in the Atlantic waters contiguous to the 
North American coast line from Labrador to the vicinity of Cape 
Hatteras, N. C. There is a further descriptive definition of the 
term “‘lobster’’ in the bill. 

The bill requires that all packages containing lobsters transported 
in interstate commerce be a labe led, and makes such lobsters 
subject to the laws of the St Territory, or District of Columbia 
into which they are cca whether or not they are introduced 
in the original container. 


ate transportation of lobsters, and to define the term 
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The Secretary of the Interior is given the responsibility for the 
enforcement of this title. He is, accordingly, authorized to make 
the necessary expenditures and issue the regulations necessary for 
such enforcement. Any employee of the De ~partment of Interior 
authorized by the Secretary of Interior to enforce the provisions of 
title I is given the powers to arrest, without warrant, any person 
committing a violation of this title in his presence, to execute warrants 
or other process issued by an officer or court of competent jurisdiction, 
and to make a search in accordance with the terms of a warrant duly 
issued for that purpose. Any Federal judge or United States commis- 
sioner may, within his respective jurisdiction, issue warrants in such 
cases. 

There is also provision for the seizure of lobsters which have been 
transported, purchased, or received in violation of title I or any regu- 
lations promulgated thereunder. Upon the conviction of the offender 
under the criminal provisions of the title, or upon judgment of the 
court that the subject _— was transported, delivered, purchased, 
or received in violation of it or regulations issued thereunder, the 
lobsters are subject to ‘ciate 

A violator, in addition to the forfeiture provisions, is subject to a 
tine of not exceeding $200, or imprisonment for a term of not more 
than 3 months, or both. 

Title II defines the term “lobster’’ for the purposes of the Federal 
Food, Drug, and Cosmetic Act. The definition is the same as the 
definition set forth in title I. It also excludes from the term ‘lobster’ 
certain other designated species which are commonly referred to as 
lobsters. At present the Federal Food, Drug, and Cosmetic Act does 
not define the term “lobster.’’ Adding this definition to the Food, 
Drug, and Cosmetic Act would prohibit the use of the label “lobster” 
on all species except those coming within the definition set forth 
the bill 

Whether this measure should be enacted constitutes a question of 
policy concerning which the Department of Justice prefers to make 
no recommendation. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely, 
Witiiam P. Roasrs, 
Deputy Attorney General. 


DEPARTMENT OF SPATE, 
Washington, May 28, 1957. 
Hon. Warren G. MaGnuson, 
Chairman, Committee on Interstate and Fore Lg Commerce, 
United States Senate. 
Dear Senator Maanuson: Further reference is made to your 
titer of January 11, 1957, requesting a report on S. 237, a bill to 
regulate the interstate transportation of lobsters, and to define the 
term “lobster” for the purpose of the Federal Food, Drug, and Cos- 
metic Act. 
This Department objects to the provisions of the bill which would 
confine the use of the word “‘lobster’’ for the purposes of the Federal 
Food, Drug, and Cosmetic Act to Homarus americanus. The enact- 
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ment of these provisions would make it unlawful to sell or label as 
lobsters certain products which have been traditionally known as 
lobsters by the American trade and consumers. This would operate 
as an unwarranted restriction on lobster imports, contrary to the 
President’s program of expanding international trade so as to increase 
our own economic strength and that of other free countries. Imports 
of lobsters other than of the species Homarus americanus were valued 
at over $18 million in 1955. South Africa, Australia, New Zealand, 
Cuba, Mexico and other countries are important sources of such 
imports. 

Moreover, under the General Agreement on Tariffs and Trade, the 
United States has granted tariff concessions on lobsters to other 
countries in return for concessions on other products from these 
countries. If the United States should now by legislation determine 
that products customarily known as either a lobster or as a certain 
kind of lobster, could no longer be called a lobster, the countries to 
which the concession on lobsters was given could claim that the value 
of the concession was thereby being nullified or impaired. Under the 
agreement, the United States would grant compensatory concessions 
on other products or the other countries would withdraw equivalent 
concessions on products of importance to our export trade. 

For these reasons this Department Is opposed to the enactment of 
_~ 


237 in its present form. 
The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 
Sincerely yours, 
Rospert C. Hi, 
Assistant Secretary 
(For the Secretary of State). 


CHANGES IN EXISTING LAW 


There are no changes in existing law. 
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*. Maanuson (for Mr. Payne), from the Committee on Interstate 
and Foreign Commerce, submitted the following 


REPORT 


1 


{To accompany 8. 2973] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 2973) to authorize the Secretary of the Interior 
to establish a fishery extension service in the Fish and Wildlife Service 
of the Department of the Interior for the purpose of carrying out 
cooperative fishery extension work with States, Territories and 
possessions, having considered the same, report favorably thereon 
with amendments and recommend that the bill as amended do pass. 

Public hearings were held by your committee on the bill, and 
everyone desiring to testify was given an opportunity to be heard. 


PURPOSE OF THE BILL 


The bill would authorize the Secretary of the Interior to establish 
a fishery extension service to carry on cooperative fishing extension 
work with the States, Territories, and possessions. In general, the 
bill would provide the same type of extension service for the fisheries 
as the Agricultural Extension Service which has proved so beneficial 
to farmers. 
FISHERIES EXTENSION SERVICE 


The commercial fishing industry of the United States ranks as 
probably the oldest occupation followed by the people of this country. 
Throughout our history the record shows that the industry has also 
been one of the most neglected phases of our national economy. In 
recent years there has been a growing awareness of the importance 
of the fisheries as an almost limitless source of high protein food. 
While carrving on the primary objective of producing fish, American 
fishermen also are prepared on short notice to play a vital role in 


20006 
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national defense by providing existing vessels and trained seafaring 
men for coast patrol work. 

As a result of this growing recognition the Congress since 1954 has 
enacted three measures of basic importance to the commercial fish- 
eries. These are the Saltonstall-Kennedy Fishery Research Act of 
1954, the Fish and Wildlife Act of 1956, and the Payne Fishery 
Education Act of 1956. 

On the whole, American fishermen sell their product in the domestic 
market. In so doing they must compete with vast quantities of equal 
quality fish imported from other nations. By and large these other 
fish-producing nations have heavily subsidized the industry in the 
form of technical assistance, insurance, and vessel construction 
assistance. ‘The American fishermen are therefore at a severe competi- 
tive disadvan‘age. One of the basic purposes of the three acts 
mentioned above was to provide the American fishing industry with the 
best possible information and technical assistance to enable the in- 
dustry to try to compete with foreign fish in our domestic markets. 
S. 2973 is the logical followup to these three measures and coupled wit! 
them would provide a well-rounded and integrated program of educa- 
tional assistance to the industry. Research leading to startling new 
concepts in fishing is of no value unless the information can be brought 
to those who can use it. This legislation would provide the mac hiner y 
to bring the benefits of the programs now in effect to the individual 
member of the industry. 

All witnesses appearing at the hearing were in favor of the bill. The 
Treasury Department and the General Accounting Office indicated no 
objections. The General Accounting Office suggested an amendment 
to provide for recapture of unused funds. The Department of the 
Interior has not taken an official position, but the Chief of the Bureau 
of Commercial Fisheries, in his testimony, supported the bill and 
indicated it would be of great value to the industry. 


NEED FOR LEGISLATION 


Normally one might conclude that if income to fishermen is not 
sufficient or comparable to other occupations, economic pressures will 
operate in the long run to shift the population to alternative forms of 
employment. However, as in the case of agriculture, fishing is a way 
of life itself. Other factors of a sociological and economic nature 
combine to give those in fishing very little mobility. It must also be 
admitted that in coastal communities there are frequently not many 
alternative forms of employment. 

With the increasing pressures of world population giving added signi- 
ficance to the protein resources of the sea, it is important that our 
fisheries be maintained at sufficiently extensive and efficient levels. 
it is clear, however, from income data and other information, that 
the fishermen are up against severe competitive pressures and limita- 
tions that make it difficult for them to attain a satisfactory level of 
operation. 

Many of the competitive pressures come from other substitute 
foods where agriculture has been able to take advantage to a greater 
degree of new techniques, processes and all the other developments 
stemming from a sophisticated level of scientific analysis. The 
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following quotation of Charles Kellogg from the Yearbook of Agri- 
culture, 1943-47, illustrates this point. 


Efficiency among farmers has come to mean much more 
than being able to grow big yields of corn or fat cattle. 
Farming—at least successful farming—has become an 
exceedingly complicated business. All branches of science 
are involved and a myriad of industrial developments 
growing out of science, as well as the eternal, unchanging 
forces of nature. A farmer never knows enough. ‘Thus, 
from whichever direction we approach the problem or what- 
ever name we give to it, we must be concerned with the 
disparities of opportunity that result from the unevenness 
of scientific advances and from failures to view science as a 
whole. 

We do not separate agricultural science from all science. 
Agricultural research workers use the principles worked out 
in the fundamental or basic sciences—like chemistry, geology, 
and botany—and also contribute to them. The term is 
useful but misleading. By it we mean, generally, all scientific 
principles as they apply to farming and rural living. But 
the principles could not exist apart from other sciences. We 
could not have an agricultural economics apart from eco- 
nomics; the fundamental principles of production economics 
are the same, whether applied to farm organization or to 
the manufacture of automobiles. In striving for solutions to 
agricultural problems, then, it is often necessary to carry on 
research deeply in the basic natural and soc ial sciences to 
develop principles for application. 

This fact is important. A constant hazard to effective 
agricultural research is that its supporters may insist that too 
large a proportion of the effort be devoted to immediately 
practical objectives. 


Other competitive pressures arise from the fish production and 
marketing of other countries where fisheries are receiving a varie ty of 
assistance from Federal and more local levels of government and where 
research and the means of circulating it to the industry have been 
widely developed. In particular, one thinks of the many kinds of 
financial assistance, the many research projects, and the educational 
efforts that are carried on in Canada. 

Many of the competitive pressures arise from within the domestic 
fishing industry itself and are due to the relative ease of entry, the 
seasonal and uncertain nature of the industry, to some of the conser- 
vation measures, and to the substitutability of one fish product for 
another. Furthermore, it is a competitive industry in terms of the 
lack of market power in the heindl of the many small individual 
fishermen. 

The extent of these competitive pressures is reflected in the great 
number of antitrust cases that have concerned the fishing industry, 
the most recent of which has been that of the Maine lobster industry. 
In such instances fishermen have obviously been attempting to avoid 
the competitive pressures by attaining some degree of control over the 
market. 
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A superior solution is, of course, to give to the fisherman the tech- 
niques and information that will enable him to be an efficient producer, 
earning a satisfactory total income. This may involve information 
about fishing processes, equipment, or bait. (From a third to a half 
of a lobsterman’s gross value of cate i is paid out for operating expenses 
of his boat and for supplies, including bait. Any method he can 
employ to cut down this deduction from his net income is of great 
significance.) The fisherman may need to know more about the sea 
itself: its currents, temperatures, and the habits of the fish within it 
Or information may be needed about the keeping and storage of fish, 
to avoid the extreme seasonal gluts on the market, such as the proper 
vay of building and maintaining lobster pounds. 

However, by virtue of the independent status of the fishermen and 
the absence of any organization presently fulfilling this education 
function, the industry is de prived of the information stemming from 
research and experimentation. Fishing, as compared to farming, has 
remained to a greater degree outside the range of the advances that 
have been made in the several sciences. 
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MENDMENTS 





Your committee adopted several amendments. One was to make 
it clear that the Secretary of the Interior could inaugurate the exten- 
sion service with colleges and universities as well as agencies of State 
and Territorial governments. Another was suggested by the Comp- 

| to enable the United States to recover unexpended 
ortions of the annual apportionment to the various States, Terri- 
ories, and possessions, as is provided in the acts pertaining to the 
Agricultural Extension Service. The remaining amendments are 
technical in nature. 

The amendments are: 

On page 1, beginning with line 3, strike out all down through the 
period in line 8 on page 2, and insert in lieu thereof the following: 


troller General 


ES 


That in order to aid in diffusing among the people of the 
United States useful and practical information on subjects 
relating to the fishing industry, and.to encourage the appli- 
cation of such information, the Secretary of the Interior 
hereinafter referred to as the “Secretary” is authorized 


and directed to inaugurate a fishing extension service in con- 
nection with such public and nonprofit private colleges and | 
universities or with such agencies of the governments of the | 
States, Territories, and possessions, as the Secretary deems | 
appropriate in carrying out the purposes of this Act. | 
On page 2, line 18, after “‘necessary”’ insert “prepare ation, | 


On page 2, line 21, stirke out “‘or university”’ and insert ‘‘, univer- 
sity, or agency”’. 

On page 4, line 16, strike out ‘and universities” and insert ‘‘, uni- 
versities, or agencies’; in line 18, immediately after “which” insert 
“each’’; and in line 19, strike out “or university” and insert “, uni- 
versity, or agency” 

On page 5, line 18, strike out “and” and insert a comma; and in 
line | 19, immediately after “universities” insert a comma and the fol- 
lowing 
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On page 5, between lines 22 and 23, insert the following new sub- 
section: 

(d) Whenever the Secretary finds from a review of the 
annual statement of receipts and expenditures that a portion 
of the total sums (from all sources) provided any State, 
Territory, or possession for any year for carrying out the 
purposes of this Act remains unexpended at the expiration 
of such year, such amount shall be considered available to 
such State, Territory, or possession, as the case may be, for 
such purposes for the next succeeding year; and appropriate 
adjustments shall be made by the Secretary in the apportion- 
ment of Federal funds for such succeeding year. 


On page 6, line 8, immediately before “Treasury” insert “general 
fund of the’’ 
AGENCY REPORTS 


The witnesses practically unanimously supported S. 2973 at the 
hearings. The Treasury Department and the General Accounting 
Office indicated no objection and the General Accounting Office sug- 
gested an amendment to provide for recapture of unused funds. The 
Department of the Interior has not taken an official position but the 
Chief of the Bureau of Commercial Fisheries, in his testimony, sup- 
ported the bill and indicated it would be of great value to the industry. 

‘he reports follow: 

DePARTMENT OF THE TREASURY, 
July 18, 1956. 
Hon. Warren G. MaaGnuson, 
Chairman, Committee on Interstate and Fore ign Commerce, 
United States Senate, Washington, D. C. 

My Dear Mr. CuatrmMan: Reference is made to your request for 
comments by this Department on S. 2973, a bill to authorize the 
Secretary of the Interior to establish a fishery extension service in the 
Kish and Wildlife Service of the Department of the Interior for the 
purpose of carrying out cooperative fishery extension work with the 
States, Territories, and possesslons. 

The bill would authorize and direct the Secre tary of the Interior to 
inaugurate a fishery extension service in connection with colleges and 
universities receiving grants under the provisions of the act of August 
8, 1956 (70 Stat. 1126) and such other public and nonprofit private 
colleges and universities as the Secretary deems appropriate in carry- 
ing out the purposes of the bill. There would be authorized to be 
a ited for carrying out the program provided for such sums as 
the Congress may from time to time determine to be necessary. 

The proposed legislation is not of primary interest to this Depart- 
ment and the Department has no comment to make as to its general 
merits. However, it is suggested that your committee critically ex- 
amine the expenditures that would be authorized by the bill to deter- 
mine whether they are essential when viewed in relation to expendi- 
tures necessary to provide adequately for our national security or 
whether they would contribute to the stability and growth of the 
national economy. Also, Federal participation in programs which 
are more appropriately the primary responsibility of States and 
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localities must be held to a minimum if budget expenditures are to 
be kept within reasonable limits in the years ahead. 
The Department has been advised by the Bureau of the Budget that 
there is no objection to the submission of this report to your committee. 
Very truly yours, 
JULIAN B. Barrp, 
Acting Secretary of the Treasury. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., February 5, 1958. 
Hon. Warren G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CnHarrMan: By letter dated January 14, 1958, acknowl- 
edged January 16, 1958, you forwarded a copy of S. 2973 which would 
authorize the Secretary of the Interior to establish a fishery extension 
service to be carried out through the United States Fish and Wildlife 
Service, Department of the Interior, in cooperation with States, 
Territories, and possessions in the form of cooperative fishery exten- 
sion work in colleges and universities. 

Our Office has no information regarding the necessity for or the 
desirability of the bill insofar as the substance is concerned. We feel 
that the matter of providing for a fishery extension program is one 
for the consideration by the Congress and, therefore, we make no 
recommendation for or against the enactment of S. 2973. 

[t is observed that the proposed legislation contains provisions which 
are similar to many of the provisions of law pertaining to the agricul- 
tural experiment stations set forth in title 7, United States Code, 
section 361, et seq. We wish to call to your attention the fact that 
5. 2973 as presently drafted contains no provisions for the recovery, 
or for the disposition, of the unexpended portion of the annual appor- 
tionment to States, Territories, or possessions. ‘This specific con- 
tingency is taken care of in the laws regarding the agricultural experi- 
ment stations and is found in title 7, United States Code, section 377. 
We believe that the sums apportioned by the Secretary of the Interior 
to the States, Territories, or possessions, plus the amount provided 
within such States, Territories, or possessions should not exceed the 
total amount required annually for participation in the extension 
program. We suggest that there be included in the proposed legisla- 
tion an additional wp epg to the effect that whenever the Secretary 
of the Interior finds from a review of the annual statement of receipts 
and expenditures of any State, Territory, or possession, required by 
section 5 (c) of the bill, that any portion of the total sums provided by 
the Federal Government and by the State, Territory, or possession 
remains unexpended at the expiration of any year such amount shall 
be considered available for the needs of the succeeding year and appro- 
priate adjustment shall be made in the apportionment of Federal funds 
for such succeeding year. 

We have no further comments to make with respect to S. 2973. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptrolle r General of the United States. 
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Unitep States DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., January 21, 1958. 
Hon. WarrEN G. MaAGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views 
of the Department of Justice concerning the bill (S. 2973) to authorize 
the Secretary of the Interior to establish a fishery extension service in 
the Fish and Wildlife Service of the Department of the Interior for 
the purpose of carrying out cooperative fishery extension work with 
the States, Territories, and possessions. 

The bill has been examined, but since the subject matter thereof is 
not related to any of the activities of the Department of Justice, we 
would prefer not to offer any comment concerning it. 

Sincerely yours, 
LAWRENCE FE. WALsH, 
Deputy Attorney General. 


CHANGES IN EXISTING LAW 
There are no changes in existing law. 


O 
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AMENDING AN ACT ENTITLED “AN ACT TO PROVIDE FOR THE 
REFUNDING OF THE BONDS OF MUNICIPAL CORPORATIONS AND 
PUBLIC-UTILITY DISTRICTS IN THE TERRITORY OF ALASKA, TO 
VALIDATE BONDS WHICH HAVE HERETOFORE BEEN ISSUED BY 
A MUNICIPAL CORPORATION OR ANY PUBLIC-UTILITY DISTRICT 
IN THE TERRITORY OF ALASKA, AND FOR OTHER PURPOSES” 
(54 STAT. 14), APPROVED JUNE 17, 1940; TO VALIDATE BONDS 
WHICH HAVE HERETOFORE BEEN ISSUED BY ANY MUNICIPAL 
CORPORATION, ANY PUBLIC-UTILITY DISTRICT, OR ANY SCHOOL 
DISTRICT IN THE TERRITORY OF ALASKA; AND FOR OTHER PUR- 


POSES 


Juty 30, 1958.—Ordered to be printed 


Mr. Jackson, from the Committee on Interior and Insulayy foie s i 
submitted the following OF 





REPORT AUG 29 13% 


[To accompany H. R. 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 4183) to amend an act entitled “An act to pro- 
vide for the refunding of the bonds of municipal corporations and 
public-utility districts in the Territory of Alaska, to validate bonds 
which have heretofore been issued by a municipal corporation or any 
public-utility district in the Territory of Alaska, and for other pur- 
poses”? (54 Stat. 14), approved January 17, 1940; to validate bonds 
which have heretofore been issued by any municipal corporation, any 
publie-utility district or any school district in the Territory of Alaska; 
and for other purposes, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 

The purpose of H. R. 4183 is to amend the above-entitled act, re 
lating to the refunding of bonds, in several particulars. 

First, the bill would apply the refunding provisions to school dis- 
tricts, Whereas the present law applies only to municipal corporations 
and publie-utility districts. 

Second, the bill clarifies the intention of Congress that general obli- 
gation bonds may be refunded in accordance with the act. Hereto- 
fore there has been some doubt as to whether and to what extent 
general obligation bonds come within the purview of the act. 
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H. R. 4183 will also permit the redemption of outstanding bonds 
issued by municipal corporations, public-utility districts, or school 
districts prior to maturity by paying redemption premiums set forth 
in the authorization for the issues to be refunded. Existing law does 
not permit payment of redemption premiums from the proceeds of 
refunding issues, and the success of the refunding program msy well 
depend upon the ability of the district or municipality to pay these 
premiums. 

Although there is often a slight increase in the total debt by the 
payment of redemption premiums, the ultimate effect is frequently 
to reduce the final cost of paying off the outstanding indebtedness. 
H. R. 4183 repeals the existing provision forbidding such an increase 
in the debt as a result of the refunding operation. This bill insures 
against any abuse of this change by providing _ at refunding bonds 
constituting general obligations shall continue to be subject. to the 
overall debt limitation applicable to the See iealics or district 
involved. 

H. R. 4183, in section 1, will also permit the use of revenue bonds 
to refund general obligation bonds, which is not authorized at present. 
This action will permit flexibility in the bonding operations of several 
municipalities, public-utility and school districts where, during the 
expansion of the Defense Establishment, bond ordinances were 
adopted containing extremely restrictive provisions for the protection 
of prospective bondholders. These restrictions may no longer be nec- 
essary since the Alaskan municipalities have established themselves 
in bond markets. 

Section 2 validates the proceedings of municipal and district au- 
thorities in the authorization, issuance, sale, execution, and delivery 
of bonds heretofore issued, inasmuch as through the inexperience of 
city councils and other local bodies and their attorneys, there may 
exist technical defects in the proceedings relating to certain of the 
outstanding bond issues. Section 2 is of particular import to the 
Federal Government, since it is the largest holder of Alaskan obliga- 
tions through the operation of the Alaska public-works program. 

The various amendments which were suggested by the Department 
of the Interior were included in the bill by the House of Representa- 
tives, and are included in H. R. 4183 as reported. 

The report from the Department of the Interior and a letter from the 
Director, Office of Territories, Department of Interior, dated June 17, 
1957, and July 30, 1957, respectively, are as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, dD. (5. June 17, 1957 
Hon. Ciarr ENGL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Repre sentative Ze Wash ngton, D. &. 

Dear Mr. Enate: This responds to your request for the views of 
this Department on H. R. 4183, a bill to amend an act entitled ‘An 
act to provide for the refunding of the bonds of municipal corporations 
and public-utility districts in the Territory of Alaska, to validate 
bonds which have heretofore been issued by a municipal corporation 
or any public-utility district in the Territory of Alaska, and for other 
purposes” (54 Stat. 14), maeeail January 17, 1940. 
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We recommend that the bill be enacted, were it to be amended as 
suggested herein. 

H. R. 4183 proposes to accomplish two principal purposes having 
to do with financing of Alaska municipalities. The first purpose, 
incorporated in section 1 of the bill, is to revise the first three sections 
of the act of January 17, 1940 (54 Stat. 14; 48 U.S. C., sees. 315e- 
315g), governing refunding operations by Alaska municipalities, so as 
to recognize changes in the debt structure of Alaskan municipalities, 
and to authorize such municipalities to refund existing indebtedness 
where improved financial terms can be obtained thereby. 

Four principal changes in the existing refunding statute are proposed 
in section 1 of the bill. The first section of the existing statute is not 
clear as to how far the prescribed procedures apply to general obliga- 
tion bonds. H. R. 4183 would clarify this point by insertion of the 
words “general obligation’ at two points. 

To permit the redemption of outstanding bonds prior to maturity, it 
will be necessary in some cases for the municipality or district in 
question to pay redemption premiums set forth in the authorization for 
the outstanding issue. Existing law apparently does not permit 
payment of redemption premiums from the proceeds of refunding 
issues. However, the success of a refunding program may well depend 
in many cases upon the ability of the municipality or district to pay 
redemption premiums for refunding prior to maturity. H. R. 4183 
would authorize the payment of such premiums from the proceeds 
of the refunding issue. 

In cases involving payment of redemption premiums, a slight 
increase in the total debt is commonly involved, although, of course, 
the effect of the refunding operation is frequently to reduce the 
ultimate cost of paying off the outstanding issue. H. R. 4183 would 
repeal the existing provision forbidding any increase in the debt as 
a result of the refunding operation. To guard against any abuse of 
this change, however, we suggest an amendment, set forth below, 
which would provide that refunding bonds constituting general 
obligations shall continue to be subject as heretofore to the overall 
debt limitation applicable to the municipality or district involved. 

Finally, H. R. 4183 would permit the use of revenue bonds to 
refund general obligation bonds, which is apparently not authorized 
by the existing statute. 

The above changes will permit certain of the municipalities and 
districts to ease the burden of their interest costs, and to introduce 
more flexibility into their bonding operations. Some years ago, when 
certain of the Alaska cities were under the pressure of a mushroom 
growth, due chiefly to the expansion of the Defense Establishment in 
Alaska, bond ordnances were adopted containing extremely restrictive 
provisions for the protection of prospective bondholders. These 
provisions may have been necessary at that time to make the bonds 
salable, because the Alaska municipalities were then unknown borrow- 
ers in stateside bond markets. However, such restrictive covenants 
have greatly increased the difficulty of financing the expansion of the 
municipal electric and water systems, and, in some cases, have pledged 
the general revenues of municipalities for utility purposes, although 
such a pledge is no longer necessary for the bonds to be marketable. 

Section 2 of the bill is designed to validate the proceedings of munic- 
ipal and district authorities in the authorization, issuance, sale, execu- 
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tion, and delivery of bonds heretofore issued, inasmuch as through 
the inexperience of city councils and other local bodies and their 
attorneys, there may exist technical defects in the proceedings relating 
to some of the outstanding bond issues. This section is particularly 
valuable to the Federal Government, since it is by far the largest 
sider of Alaskan obligations through the operation of the Alaska 
public works program. 

We suggest that the bill might well be amended to include refunding 
operations by school districts, as well as municipal corporations and 
public-utility districts. In order to accomplish this purpose, we 
propose the following amendments: 

On page 2, line 5, after the word “‘district’’, insert the words “or any 
school district 

On page 2, line 9, after the word “‘district’’, insert the words ‘‘or any 
school district”’ 

On page 2, line 20, after the word 
school district”’ 

On page 3, line 24, after the word ‘‘district’”’, insert the words ‘‘or 
school district”’ 

On page 4, line 15, after the word ‘“‘district’’, insert the words “‘or 
school district”’ 

On page 4, line 23, after the word “municipality’’, insert the words 
“or public-utility district or school district”’ 

On page 5, line 9, after the word “district’’, insert the words ‘‘or 
school district” 

On page 6, line 6, after the word “‘district’’, insert the words “or any 
school district’ 

On page 6, line 15, after the word ‘‘district”’, insert the words ‘‘or 
school district” 

The language of the sentence beginning on page 3, line 25, is not 
entirely clear as to whether the words ‘such refunding bonds’’ are 
intended to refer only to revenue bonds or to all types of bonds, 
including general obligation bonds. Revenue bonds should not, in 
our opinion, be subject to the statutory limitation on bonded indebted- 
ness. On the other hand, it would not be desirable to permit an 
interpretation that general obligation bonds issued for refunding 
purposes are exempt from statutory limitations. 

In order that there shall be no misunderstanding concerning the 
exemption of refunding revenue bonds from the statutory limitation 
on bonded indebtedness and the inclusion of general obligation re- 
funding bonds in such statutory limitation, we suggest that the 
sentence beginning on page 3, line 25, be stricken and in lieu thereof 
the following be substituted: 

“Refunding bonds issued under authority of this section which are 
payable solely from the revenues of a municipal or public utility shall 
not be subject to the limitations on bonded indebtedness prescribed 
by any debt-limitation law applicable to municipal corporations or 
public-utility districts in the Territory of Alaska; but ee bonds 
issued under authority of this section which constitute general obli- 
gations of a municipal corporation or a public-utility district t or school 
district shall be subject to the limitations of bonded indebtedness 
prescribed by any debt-limitation law applicable to municipal corpo- 
rations or public-utility districts or school districts in the Territory 
of Alaska, except - prov ide «1 in section 6 of the Alaska Public Works 
Act, as amended (48 U.S. C., see. 486d) 


“district’’, insert the words ‘‘or 
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The sentence beginning on page 5, line 20, states that certain re- 
funding bonds shall be secured “by the same lien on or pledge of the 
revenues of said utility as the outstanding bonds to be refunded.” 
However, in connection with the Alaska public works project for the 
improvement of the water system of the city of Fairbanks, the Federal 
Government has an agreement with the city that in the event the 
municipal utility system revenue bonds of the city shall be refunded, 
the Federal Government shall have the option of exchanging its 
junior lien on the utility system revenues for new refunding revenue 
bonds having a lien equal in all respects to other such refunding bonds. 
The language of the bill quoted above would appear to forbid ‘the c ity 
from carrying out this agreement. We suggest, therefore, that the 
sentence on page 5, beginning in line 20 and extending through line 23, 
be stricken and the following language be inserted in lieu thereof: 

“Such re funding bonds which are to be paid from the revenues of 
a municipality or public utility shall be secured by a lien on or a 
pledge of the revenues of said utility which shall be equal to or greater 
than the lien pledge of said revenues which secures the outstanding 
bonds to be refunded.” 

In the event the amendments proposed by us are adopted, we 
recommend that the title of the bill be amended to read as follows: 

“A bill to amend an act entitled ‘An act to provide for the refunding 
of the bonds of municipal corporations and public-utility districts in 
the Territory of Alaska, to validate bonds which have heretofore been 
issued by a municipal corporation or any public-utility district in the 
Territory of Alaska, and for other purposes’ (54 Stat. 14), approved 
June 17, 1940; to validate bonds which have heretofore been issued 
by any municipal corporation, any public-utility district or any school 
district in the Territory of Alaska; and for other purposes.”’ 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
HatTrigeLD CHILSON, 
Under Secretary of the Interior. 





DEPARTMENT OF THE INTERIOR, 
Orrice or TERRITORIES, 
Washington, D. C., July 30, 1957. 
Hon. Crarr ENGL, 
Chairman, Commit'ee on Interior and Insular Affairs, 
House of Re prese ntative 8, Wash ington, D. C. 

Dear Mr. Enaue: It is our understanding that at the last meeting 
of your committee, a question was raised with respect to one provi- 
sion of H. R. 4183, a bill to amend an act entitled “An act to pro- 
vide for the refunding of the bonds of municipal corporations and 
public-utility districts in the Territory of Alaska, to validate bonds 
which have heretofore been issued by a municipal corporation or 
any public-utility district in the Territory of Alaska, and for other 
purposes” (54 Stat. 14), approved January 17, 1940, on which fur- 
ther information is desired. The question, we understand, relates to 
the need for authority to refund general obligation bonds with revenue 


bonds (language beginning on p. 3, line 13 of the bill). 
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This provision is of particular importance in the Alaska situation 
because, in the case of a few municipalities, bonds for acquisition of 
municipal electric systems, issued and now outstanding, carry a gen- 
eral obligation clause. At the time they were issued, such bonds, 
although primarily based on the revenues of the electric systems 
involved, apparently had to include a general obligation against the 
taxpayers in order to make them salable to bond “buye rs. It must 
be realized that until very recently, Alaska municipalities were 
unknown borrowers in stateside bond markets. 

This method of financing, although acceptable as a temporary 
expedient when no other recourse was available, had very unfortunate 
long-run implications. Insertion of a general obligation clause 
had the effect of classifying such bonds as general obligation bonds, 
even though interest and amortization payments were based primarily 
on electric revenues. Thus, such bonds are charged against the 
10-percent debt limitation of the municipalities concerned, and 
furthermore place a contingent liability on real-property taxpayers 
which the latter ordinarily would not have to bear. 

Re funding of So- -calle d renere al oblig ration bonds with revenue bonds, 
will have the effect of freeing the general credit of the municipalities 
from this burden, and in particular of releasing the bonding capacity 
of the municipalities within their 10-percent limite ations, so that they 
may use such bonding capacity for general municipal purposes. Since 
this is one of the prince ipal a of H. R. 4183, we strongly urge 
that there be retained in the bill the language authorizing such refund- 
ing of general obligation bonds with revenue bonds. 

Sincerely yours, 
Antuony T. Laust, Director. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 


Rules of the Senate, changes in existing law made by the bill, H. R. 
4183, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Act oF JANUARY 17, 1940 (54 Strat. 14 


Whenever any mu er a corpor: ation or any pub lic-utility district 
or and school district in the Territory Alaska shall have outstanding 


bonds pavable from the 


any general obligation handed eas Ol 
revenues from any municipal or public utility, it shall be lawful for said 
municipal corpor: at ion or public-utility ci trict or any school district 
through its common council or board of directors, or other governing 
body, as the case may be, to issue its bonds and to sell such bonds and 
apply t the at eeds of the sale in payme nt of the bonds for the payment 


f 1 or to exchange same for such 


oO! | 


which rel indinw hens és re issuer 
wiaodivn< general obligation bonds constituting said indebtedness, or, 


as the ease may be, for such outstanding bonds pavable irom the 


revenues of a municipal or public utilitv. Said refunding bonds may 
. 1 + 7 , * % 1° . 
be exchanged privately for and in payment and discharge of any out 


standing bonds of a munie ipal or public-utility district or school district. 
Re funding bonds pay: able from the revenues Of a muni ipal or public 
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utility may be exchanged for a like or greater amount of outstanding 
bonds payable from the revenues of such munic ipal or public utility, 
and the principal amount of such refunding bonds may exceed the 
principal amount of such outstanding bonds to the extent nec essary 
or advisable to fund interest in arrears or about to become due on 
such outstanding bonds. The holder or holders of any outstanding 
bonds need not pay accrued interest on the refunding bonds to be 
delivered in exchange therefor if, and to the extent that interest is due 
or accrued and unpaid on the outstanding bonds to be surrendered. 
Refunding bonds payable from the revenues of a municipal or public 
utility may be issued at any time to retire the bonds to be refunded when 
such bonds are payable or redeemable, in an amount sufficient to pay 
not only the prine ipal of and interest on the bonds to be refunded but also 
any redemption premiums required to be paid in connection with the 
redemption of the outstanding bonds, and may also be issued in an amount 
sufficient to provide | for the payment of the principal of and interest on 
and an y rede moption premiums with re spect to the rede mption of ge neral 
obligation bonds issued for the acquisition of the municipal or public 
utility. No election shall be required to authorize the issuance and 
sale of such refunding bonds and the issuance and sale thereof may be 
authorized, and all proceedings with reference thereto prescribed [,] 
by ordinance or resolution of the common council, or the board of 
directors, or other governing body, of the municipal corporation or 
public-utility district, or school district as the case may be, at any 
legally called meeting thereof. [Such refunding bonds shall not be 
subject to the limitations of bonded indebtedness prescribed by Public 
Law Numbered 626, Seventy-fourth Congress (49 Stat. 1388), as 
amended, or by the provisions of Public Law Numbered 563, Seventy- 
fifth Congress (52 Stat. 589), or by any other debt-limitations law 
applic able to municipal corporations or public-utility districts in the 
Territory of Al ska: Provided, That the total debt of the municipal 
corporation or public-utility district shall not be increased by such 
refunding operations.] Refunding bonds issued under autharity of ‘vn 
section whiah are payable solely from the revenues of ¢ L municipal o 
public utility shall not be subject to the limitations on bonded inde whe 
prescribed by any debt limitation law a pplicable to municipal cor pora- 
tions or public-uti lity districts vn the Territory of Alaska; but refunding 
bonds issued under authority of this section which constitute ge neral obli- 
es s of a munierpal corporation or a public-utility district or school 
dist rict shall be subject to the limitations of bonded indebtedness pre- 

ibed by any debt-limitation law applicable to municipal corporations 
seldie utility districts or school districts in the Territory of Alaska, ¢ ~~ 
as prov yded in section 6 of the Alaska Public Works Act, as amended (: 48 
U.S. C., see. 486d). 

Sec. 2. Bonds issued pursuant to this Act shall bear such date or 
dates, may be in such denominations, may mature in such amounts 
at such time or times, not exceeding thirty years from the date thereof, 
may be payable at such place or places, may be sold at either public 
or private sale, or exchanged as above provided, may be redeemable 
either with or without premium) or nonredeemable, may carry such 
registration privileges as to either principal and interest, or principal 
only, and may be executed by such officers and in such manner, as 
shall be prescribed by the common council or board of directors or 
other governing body of the municipality or public-utility district or 
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school district issuing the bonds. In case any of the officers whose 
signatures appear on the bonds or coupons shall cease to be such 
officers before delive ‘ry of such bonds, such signatures, whether manual 
or facsimile, shall, nevertheless, be valid and sufficient for all pur- 
poses [[,] the same as if such officers had remained in office until 
such delivery. The bonds so issued shall bear interest at a rate to 
be fixed by the governing body of the municipality or public-utility 
district or school district issuing the same, not to exceed, however, 6 
per centum per annum payable semiannually [, and in no event to 
exceed the rate of interest paid on the bonds to be so refunded]. 
Such bonds shall at all times be, and shall be, treated as negotiable 
instruments for all purposes. In case such bonds are sold rather 
than exchanged, the purchase price thereof shall be not less than par 
plus acc rued inte ‘rest = J, and said re funding bonds may be delivered to 
the purchasers thereof not more than ninety days prior to the date upon 
which the bonds to he refunded mature or are to be redeemed. 

Sec. 3. It shall be the duty of the governing body of every munici- 
pal corporation or public-utility district or school district which issues 
such bonds under the authority of this Act to levy o r [to] cause to 
be levied each vear during the life of such bonds teria in amounts 
sufficient seasonably to provide for payment of and to pay all interest 
on and the principal of such obligations as they respectively accrue 
and mature: Provided, however, Vhat the provisions of this section 
shall not apply to bonds which by their terms are to be paid from the 
revenues of a public utility owned or operated by such municipal 
corporation or public-utility district and are not general obligations 
of the municipal corporation or public-utility district. [Such 
re oe bonds which are to be paid from the revenues of a municipal 

‘public utility shall be secured by the same lien on or pledge of the 
revenues of said utility as the outstanding bonds to be refunded.] 
Such refur ding bonds whieh are to be paid from the revenues of a munici- 
palr Uy OF public utili fy shall be see ured by a lien on ora pledge of the 
revenues of said uli la ty which shall he equal to oO} greater than the lien 
pledge of said TEVECRUES which SECUTES the outs tand ing bonds to be Té- 
funded. Noth ing herein contained shall prevent the issuance of refund- 
ing bonds payable solely jrom the TEvVCNUeS of a municipal or public 
utility 1 which bonds are issued for the pur pose of ref funding ge neral obli- 
gation honds issued for the acquis ition of such municipal « or public 
utility. 
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PROVIDING THAT CERTAIN EMPLOYEES OF THE 
TERRITORY OF HAWAII SHALL BE SUBJECT TQ. ‘THE 
CIVIL-SERVICE LAWS OF THE TERRITORY ‘UN WErsity 


AUG 20 1958 


MAIN 
— READING ROOM 


Juty 30, 1958.—Ordered to be printed 


Mir. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H., R. 4675] 


The committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 4675) to provide that certain employees 
under the jurisdiction of the commissioner of public lands and those 
under the jurisdiction of the board of harbor commissioners of the 
Territory of Hawaii shall be subject to the civil service laws of the 
Territory of Hawaii, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


SUMMARY 


H. R. 4675 relates to the status of employees and officers of the 
Hawaiian Board of Harbor Commissioners and the Commissioner of 
Publie Lands and covers them into Hawait’s civil-service system. 

This legislation is desirable since the employees are presently the 
only Territorial employees not under the civil service laws of Hawaii. 

There is no expenditure of Federal funds involved in H. R. 4675. 

The bill as reported incorporates amendments recommended by the 
Secretary of the Interior, which amendments were adopted by the 
House of Representatives. 


PURPOSE OF THE BILL 
The purpose of H. R. 4675 is to provide that certain employees of 
the Hawauan Territorial Board of Harbor Commissioners and the 


Commissioner of Public Lands shall be subject to the civil service 
laws of the Territory of Hawaii. 
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Since 1895 these employees have been solely under the jurisdiction 
of these respective departments of the Territorial Government. The 
Territorial Legislature is without jurisdiction to provide civil-service 
laws for the employees because they are covered by Federal legisla- 
tion. In order to change the status of these employees it is necessary 
to amend the Hawaiian Organic Act (48 U.S. C. 545, 677) 

Section 1 of H. R. 4675 will amend section 106 of the Organic 
Act by seawidais that the Board of Harbor Commissioners shall have 
appointive and employment regulatory powers, subject to the Terri- 
torial laws, over clerks, wharfingers, pilots, and sundry other em- 
ployees of the board. It also provides that these officers and eee es 
shall be subject to the Territorial laws of Hawaii relating to the 
civil service of Hawaii. 

Section 2 amends paragraph (q) of section 73 of the Organic Act 
by adding a new sentence which provides that officers and employees 
under the jurisdiction of the Commissioner of Public Lands shall be 
appointed by him in accordance with the Territorial laws of Hawaii 
relating to its civil service and that they shall be subject to those laws. 

Section 3 provides that all officers and employees of the above- 
named Board and Commissioner at the time of the enactment of this 
act shall be covered into the civil service of Hawaii under the job 
classification and status they held at the time this act becomes 
effective. 

By Joint Resolution 3 dated May 3, 1957, and House Concurrent 
Resolution No. 71, dated May 7, 1957, the Territorial Legislature 
recommended enactment of legislation similar to H. R. 4675. The 
Governor of Hawaii has also expressed approval of this bill. 

There is no expenditure of Federal funds involved in this legislation. 

The report of the Secretary of the Interior dated May 19, 1958, 
and copies of Joint Resolution 3 and House Concurrent Resolution 
No. 71 of the Territorial legislature are as follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 19, 1958 
Hon. Cuarr ENGLE, 
Chairman, Committee on Interior and Insular A ffairs, 
House of Re prese ntative Ss, Washington, e, ©, 

Dear Mr. EnGie: Your committee has requested a report on 
H. R. 4675, a bill to provide that certain employees under the juris- 
diction of the commissioner of public lands and those under the 
jurisdiction of the board of harbor commissioners of the Territory of 
Hawaii shall be subject to the civil-service laws of the Territory 
of Hawaii. 

We recommend enactment of H. R. 4675, but only if amended as 
suggested in this report. 

H. R. 4675 would bring within the Territorial civil-service system 
all of the officers and employees of the board of harbor commissioners 
and the commissioner of public lands. 

Pursuant to the Land Laws of Hawaii, 1895, and section 73 and sec- 
tion 106 of organic act, the employees of the board of harbor commis- 
sioners and of the commissioner of public lands have been solely under 
the jurisdiction of these respective departments of the Territorial 
government. The Territorial legislature was without jurisdiction to 
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provide civil-service laws for the employees of those departments 
because they were covered by Federal legislation, to wit: The Hawaiian 
Organic Act. The purpose of the bill, therefore, is to bring the em- 
sloyees of those two departments within the civil-service laws of the 
lerritory. 

Section 1 of the bill refers to the employees of the board of harbor 
commissioners. It amends section 106 of the Hawaiian Organic Act 
by deleting from that section the authority of the board to remove 
employees and the authority to set compensation, and provides 
that all employees appointed pursuant to section 106, as amended, 
shall be subject to all the Territorial laws of Hawaii relating to civil 
service. Therefore, although the proposed bill places such employees 
under the civil-service laws, it does not provide complete civil-service 
coverage insofar as the power of appointment would still be vested in 
the board. Although, civil service might set up job classifications, 
qualifications and eligibility lists, the harbor board would not be 
bound by such eligibility lists for is appointments. 

Section 2 of the proposed bill relates to employees under the — 
diction of the commissioner of public lands. This section is not clea 
as to whether the power of appointment is taken away from the com- 
missioner, and whether or not the commissioner will, in his appoint- 
ment of personnel, be required to follow the civil service laws. The 
bill should be amended to clarify those two matters. 

Section 3 of the bill is in effect a savings clause providing civil- 
service coverage to all employees under the jurisdiction of the board 
of harbor commissioners and the land commissioner at the time of 
enactment of this bill. This section, however, leaves open the exact 
manner in which the employees would be covered into civil service 
upon the enactment of H. R. 4675. The bill should be amended to 
provide that the employees are covered into the civil service of Hawai 
under the job classification and status held as of the date of enactment. 

We would therefore suggest that H. R. 4675 be amended to cover 
the matters pointed out in this report, and to comply with the pro- 
posed draft attached to this report. Governor Quinn of Hawaii has 
informed us that he recommends enactment of the attached sub- 
stitute bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Rocer Ernst, 
Assistant Secretary of the Interior. 
A BILL To provide that certain employees under the jurisdiction of the com- 
missioner of public lands and those under the jurisdiction of the board of 
irbor commissioners of the Territory of Hawaii shall be subject to the civil 
service laws of the Territory of Hawaii 

Be it enacted by the Senate and House of Representatives oj f the United 
States of America in Congress assembled, That a first paragraph of 
section 106 of the Hawaiian Organic Act (48 U.S. C. 545) is asaied 
by striking out the last sentence thereof ag Sasa in lieu of such 
sentence the following: ‘“The Board shall likewise have power to 
appoint, subject to the Territorial laws of Hawaii relating to the civil 
service of Hawaii, clerks, wharfingers, and their assistants, pilots and 
pilot-boat crews, and such other officers and employees as may be 
necessary; to make rules and regulations pursuant to this section and 
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not inconsistent with law; and generally shall have all powers neces- 
sary to carry out the provisions of this section. All officers and em- 
ployees appointed pursuant to this section shall be subject to the 
Territorial laws of Hawaii relating to the civil service of Hawaii.”’ 
Sec. 2. Paragraph (q) of section 73 of the Hawatian Organic Act 
(48 U.S. C. 677), is amended by adding at the end thereof the follow- 
ing new sentence: “All officers and employees under the jurisdiction 
of the commissioner shall be appointed by him, subject to the Terri- 
torial laws of Hawaii relating to the civil service of Hawaii, and all such 
officers and employees shall be subject to such civil service laws.”’ 
Sec. 3. All officers and employees who on the date of enactment of 
this Act are under the jurisdiction of the board of harbor commis- 
sioners of the Territory of Hawaii, or of the land commissioner of the 
Territory of Hawaii, are hereby covered into the civil service of Hawaii 
under the job classification and status held as of the date of enactment 
hereof and are made subject to the Territorial laws of Hawaii relating 
to such civil service. 


TrEeRRITORY OF Hawatll 





OFFICE OF THE SECRETARY 


This is to certify that the attached copy of Joint Resolution 3, 
enacted by the Legislature of the Territory of Hawaii in its regular 
session of 1957, is a true and correct copy of the original which is on 
file in this office. 

In witness whereof I have hereunto set my hand and caused the 
great seal of the Territory of Hawaii to be affixed. 
Done at Iolani Palace, in Honolulu, this 3d day of May A. D. 1957 
[SEAL] Farrant L. Turner, 

Secre tary of Hawaii. 


Joint RESOLUTION 3 


JOINT RESOLUTION Requesting the Congress of the United States of America 
to amend the Hawaiian Organic Act to provide for the employment and com- 
pensation of emplovees of the Board of Harbor Commissioners of the Territory 
of Hawaii in accordance with the laws of the Territory of Hawaii 


Be it enacted by the Legislature of the Territory of Hawaii: 

SecTION 1. The Congress of the United States of America is hereby 
respectfully requested to amend Section 106 of the Hawaiian Organic 
Act substantially as set forth in the following form of bill: 


“A BILL To amend section 106 of the Hawaiian Organic Act 


¢ Be if enacted by thre Senate and Hi WLS oft Representati PS oT the 


United States of America in Congress assembled: 
“SecTion 1. That section 106 of the Hawaiian Oreanic Act be 
amended by amending the last sentence of the first paragraph to 


read as follows: 

‘“* “The board shall likewise have power to appoint and remove clerks, 
wharfingers and their assistants, pilots and pilot-boat crews, and all 
such other employees as may be necessary, and to fix their compensa- 























































~ 


CONCERNING CERTAIN EMPLOYEES OF HAWAII o 


tion, in accordance with the laws of the Territory; to make rules and 
regulations pursuant to this section and not inconsistent with law; 
and generally shall have all powers necessary fully to carry out the 
provisions of this section.’ 

“Sec. 2. That the employees of the Board of harbor commissioners 
of the Territory of Hawaii on the effective date of this Act shall 
continue in employment, subject to suspension, demotion, and dis- 
missal as provided in the civil-service laws of the Territory of Hawaii 
as amended from time to time. 

“Sec. 3. This Act shall take effect on and after the date of its 
approval.” 

Src. 2. Certified copies of this joint resolution shall be forwarded 
to the President of the United States, the President of the Senate 
and the Speaker of the House of Representatives of the United States 
and the Delegate to Congress from Hawaii. 

Sec. 3. This joint resolution shall take effect upon its approval. 

Approved this 25th day of April, A. D., 1957. 

(Signed) Samurnt WIiLpeER KING, 
Governor of the TerritoryZof Hawaii. 


HovsEe ConcURRENT RESOLUTION 71 


Whereas the employees of the commissioner of public lands of the 
Territory of Hawaii do not enjoy the benefits of civil-service status: 
Now, therefore, be it 

Resolved by the House of Representatives of the 29th Legislature of 
the Territory of Hawaii, the Senate concurring, That the Congress of 
the United States be requested to amend the organic act so that the 
subagents, clerks and other employees of the commissioner of public 
lands of the Territory of Hawaii shall continue in employment subject 
to suspension, demotion, and dismissal as provided in the civil-service 
laws of the Territory of Hawaii as amended from time to time; and 
be it further 

Resolved, that certified copies of this resolution shall be forwarded 
to the President of the United States, the President of the Senate and 
the Speaker of the House of Representatives of the United States 
and the Delegate to Congress from Hawaii. 


Tue Hovusr or REPRESENTATIVES OF THE TERRITORY OF HAWAII 


Honouuuu, T. H., May 7, 1987. 
We hereby certify that the foregoing concurrent resolution was 
this day adopted by the House of Representatives of the 29th Legis- 
lature of the Te ‘rritory of Hawaii. 
). Vincent Esposito, 
Spe aker, House of Re prese ntatives. 
Herman W. Lum, 
Clerk, House of Representatives. 
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THE SENATE OF THE TERRITORY OF Hawa 


Hono.vuuv, T. H., May 7, 1957. 
We hereby certify that the foregoing concurrent resolution was this 
day adopted by the Senate of the 29th Legislature of the Territory of 
Hawaii. 
pip 
President of the Senate. 
WiuuraM S. RicHarps, 
Clerk of the Senate. 


The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 4675. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
4675, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


HawatAn Oroanic Act (31 Stat. 154), as AMENDED (48 U.S. C. 545) 


Sec. 106. The board of harbor commissioners of the Territory of 
Hawaii shall have and exercise all the powers and shall perform all the 
duties which may lawfully be exercised by or under the Territory of 
Hawaii relative to the control and management of the shores, shore 
waters, navigable streams, harbors, harbor and water-front improve- 
ments, ports, docks, wharves, quays, bulkheads, and landings belong- 
ing to or controlled by the Territory, and the shipping using the same, 
and shall have the authority to use and permit and regulate the use of 
the wharves, piers, bulkheads, quays, and landings belong to or 
controlled by the Territory for receiving or discharging passengers 
and for loading and landing merchandise, with a right to collect 
wharfage and demurrage thereon or therefor, and, subject to all 
applicable provisions of law, to fix and regulate from time to time 
rates for services rendered in mooring vessels, charges for the use of 
moorings belong to or controlled by the Territory, rates or charges 
for the services of pilots, wharfage, or demurrage, rents or charges for 
warehouses or warehouse space, for office or office space, for storage 
of freight, goods, wares, and merchandise, for storage space for the 
use of donkey engines, derricks, or other equipment belonging to the 
Territory, under the control of the board, and to make other charges, 
including toll or tonnage charges on freight passing over or across 

wharves, docks, quays, bulkheads, or landings. [The board shall 
likewise have power to appoint and remove clerks, wharfingers and 
their assistant s, pilots and pilot-boat cre WS, — all such other em- 
ployees as may ‘be necessary, and to fix their compe nsation: to make 
rules and regulations pursuant to this section and not inconsistent 
with law; and generally shall have all powers necessary fully to carry 
out the provisions ol this section. J The Poard shall Like DIS have 
power to appoint, subject to the Territorial laws of Hawaii relating to the 
civil service of ¢ Hawai, el rks, wharfingers, and their assistants. pilots and 
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pilot-boat crews, and such other officers and employees as may be neces- 
sary; to make rules and regulations pursuant to this section and not 
inconsistent with law; and generally shall have all powers necessary to 
carry out the provisions of this section. All officers and employees 
appointed pursuant to this section shall be subject to the Territorial laws 
of Hawaii relating to the civil service of Hawaii. 


Hawauan Oroaanic Act (31 Sratr. 154), As AMENDED (48 U. S. C, 
677) 


Sec. 73. (q) All lands in the possession, use, and control of the 
Territory shall hereafter be managed by the commissioner, except 
such as shall be set aside for public purposes as hereinafter provided; 
all sales and other dispositions of such land shall be made by the 
commissioner or under his direction, for which purpose, if necessary, 
the land may be transferred to his department from any other depart- 
ment by direction of the Governor, and all patents and deeds of such 
land shall issue from the office of the commissioner, who shall counter- 
sign the same and keep a record thereof. Lands conveyed to the 
Territory in exchange for other lands that are subject to the land laws 
of Hawaii, as amended by this Act, shall, except as otherwise pro- 
vided, have the same status and be subject to such laws as if they 
had previously been public lands of Hawaii. All orders setting aside 
lands for forest or other public purposes, or withdrawing the same, 
shall be made by the Governor, and lands while so set aside for such 
purposes may be managed as may be provided by the laws of the 
Territory; the provisions of this paragraph may also be applied where 
the ‘‘public purposes” are the uses and purposes of the United States, 
and lands while so set aside may be managed as may be provided by 
the laws of the United States. The commissioner is hereby author- 
ized to perform any and all acts, prescribe forms of oaths, and, with 
the approval of the Governor and said board, make such rules and 
regulations as may be necessary and proper for the purpose of carrying 
the provisions of this section and the land laws of Hawaii into full 
force and effect. All officers and employees under the jurisdiction of 
the commissioner shall be appointed by him, subject to the Territorial 
laws of Hawaii re lating to the civil service of Hawaii, and all such 
officers and employees shall be subject to such civil-service laws. 


co 
U 
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AMENDING SECTION 26, TITLE J, CHAPTER 1, OF THE ACT 
ENTITLED “AN ACT MAKING FURTHER PROVISION FOR A CIVIL 
GOVERNMENT FOR ALASKA, AND FOR OTHER PURPOSES,” 
APPROVED JUNE 6, 1900 


Juxiy 30, 1958.—Ordered to be printed 


Mr. Jackson, from the Committee on Interior and Insular 
submitted the following 


REPORT 


Se ee aides IN 
[To accompany H. R. 6785] aceantl ROOM 

The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 6785) to amend section 26, title I, chapter 1, 
of the act entitled “An act making further provision for a civil govern- 
ment for Alaska, and for other purposes,” approved June 6, 1900 
(48 U.S. C. 381), having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 

The purpose of H. R. 6785 is to amend section 26, title I, chapter 1, 
of the act entitled “An act making further provision for a civil gov- 
ernment for Alaska, and for other purposes,” approved June 6, 1900 
(48 U.S. C. 381) in two respects. 

First, it amends existing laws to permit mining for all metals in 
certain parts of the Chilkat River in southeast Alaska and its tribu- 
taries and, second, it amends the act of June 6, 1900, by substituting 
the words “fish and game” for the word “fisheries’’ wherever it ap- 
years. 

The bill carries no request for appropriation of Federal funds. 

Under existing law, only gold-silver, platinum, and other precious 
metals are subjec t to ex ploration and mining in the lands described in 
section 26, i. e., ‘“* * * all land below the line of ordinar high tide on 
tidal waters al all land below the line of ordinary we & water mark 


on nontidal water navigable in fact, within the jurisdiction of the 
United States * * *”’ The committee agrees with the Depai tment 
of the Interior that while this law was apparently adequate in 1900, 
circumstances today indicate the desirability of broadening the mining 
purposes for which such lands may be used in the Chilkat River 
vicinity where there is considerable interest in iron-ore mining. The 
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reported measure will, if enacted, permit iron-ore mining in the 
Chilkat River and its tributaries under the same regulations which 
govern the mining of gold. 

Existing law provides that exploration and mining on the lands in 
question would be subject to rules and regulations of the Secretary of 
the Interior promulgated for the protection of fisheries. H. R. 6785 
would amend the law by substituting the words “fish and game”’ for 
the word “fisheries”? wherever it appears in section 26 of the 1900 act. 
The committee members feel that game ought to be protected from 
injury by mining operations in Alaskan waters. 

It is anticipated that the development of iron-ore deposits will 
improve the economic base of Alaska. 

The report of the Department of the Interior dated June 26, 1957, 
is as follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 26, 1957. 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


Dear Mr. Encue: This is in reply to your request for the views 
of this wage ere nt on H. R. 6785, a bill to amend section 26, title I, 
chapter 1, of the act entitled “An act making further provision for 
a civil government for Alaska, and for other purposes,” approved 
June 6, 1900 (48 U.S. C. 381). 

We recommend that H. R. 6785 be enacted. 

H. R. 6785 would amend the act of June 6, 1900, in two respects. 
It is — in the first proviso to section 26 of the 1900 act, as amended 
(48 U.S. C., see. 381), which extends the mining laws of the United 
States to Alaska, that ‘‘* * * all land below the line of ordinary high 
tide on tidal waters and all land below the line of ordinary high-water 
mark on nontidal water navigable in fact, with the jurisdic tion of the 
United States, shall be subject to exploration and mining for gold and 
other precious metals by citizens of the United States, or persons who 
have Jegally declared their intentions to become such * * *” 

H. R. 6785 would insert immediately after the words “precious 
metals” the words ‘and in the Chilkat River, and its tributaries, 
within two and three-tenths miles of United States survey numbered 
991 for all metals”. H. R. 6785 would also amend section 26 by sub- 
stituting the words “fish and game” for the word “fisheries”? wherever 
it appears. The bill under consideration is similar in many respects 
to H. R. 3941 on which this Department submitted a favorable report 
on March 22, 1957. H. R. 3941, however, would amend section 26 
of the 1900 act to permit the mining for all metals on all lands below 
the line of ordinary high tide with respect to tidal water and all lands 
below the line of ordinary high-water mark with respect to nontidal 
water which is navigable in fact. Thus in many respects H. R. 6785 
is a more limited bill, for it would permit such extensive mining only 
in the case of the Chilkat River and its tributaries. 

As the law now stands, only gold, silver, platinum, and other 
precious metals are subject to exploration and mining in the lands 
described in section 26. This was apparently adequate in 1900, but 
we understand that there is now considerable interest in the mining 
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of the iron ore located in the area of Klukwan, Alaska, and in the 
stream and along the bank of the Chilkat River. We are informed 
that the claims along the bank can best be worked by dredging. We 
see no objection to the mining of iron ore in the Chilkat River and 
other streams under the same standards now provided for gold and 
other precious metals. It is hoped that the development of this iron- 
ore deposit will lead to the creation of a substantial new industry in 
Alaska. Moreover, unless H. R. 3941 or H. R. 6785 are enacted, the 
exploration and development of deposits in these lands of copper, tin, 
and such other valuable minerals as titanium, zirconium, uranium, 
columbium, and other will remain prohibited. Consequently, we 
urge the enactment of H. R. 6785. However, as we have indicated, 
we have endorsed the broader bill, H. R. 3941, and would actually 
prefer the enactment of H. R. 3941 to that of H. R. 6785. 

The other point in which H. R. 6785 differs from H. R. 3941 is 
with respect to fish and game. If H. R. 6785 were enacted, the 
exploration and mining in the Territory of Alaska below the line of 
ordinary high tide on tidal waters and below the line of ordinary 
high-water level on nontidal navigable waters would be subject to 
laws, rules, and regulations of the Secretary of the Interior for the 
prevention of injury to fish and game. This would be an extension 
of the protection of resources now provided, for the existing statute 
speaks only of fisheries. As far as we can determine, mining opera- 
tions have not seriously affected the game resources in Alaska, but 
we believe that this additional protection which would be provided 
by H. R. 6785 is desirable. If it should be decided to enact H. R. 
3941, it would appear appropriate to include the provision in H. R. 
6785 relating to the substitution of the words “fish and game” for 
“fisheries.” 


| The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 

| Sincerely yours, 

| Rocer Ernst, 


Assistant Secretary of the I ntery. 


The Committee on Interior and Insular Affairs recommends math: 
ment of H. R. 6785. j 


| 
| 
CHANGES IN EXISTING LAW 
| 


In compliance with subsection (4) of rule XXIX of the Standing 
| Rules of the Senate, changes in existing law made by the bill H. R. 
6785, as reported, are shown as follows (existing law proposed to be 
| omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Section 26, Tirte 1, CHAPTER 1, or THE Act ENTITLED “AN Act 
MAKING FuRTHER PROVISION FOR A CriviL GOVERNMENT FOR 
ALASKA, AND FOR OrHEeR PurRpPOsEs,’”’? APPROVED JUNE 6, 1900 (48 
Lt es Sek) 


The laws of the United States relating to mining claims, mineral 
locations, and rights incident thereto are extended to the Territory 
of Alaska: Provided, That, subject only to the laws enacted by Con- 
gress for the protection and preservation of the navigable waters of 
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the United States, and to the laws for the protection of [fisheries] 
fish and game and subject also to such general rules and regulations 
as the Secretary of the Interior may prescribe for the preservation 
of order and the prevention of injury to the [fisheries] fish and game, 
all land below the line of ordinary high tide on tidal waters and all 
land below the line of ordinary high-water mark on nontidal water 
navigable in fact, within the jurisdiction of the United States, shall 
be subject to exploration and mining for gold and other precious 
metals, and in the Chilkat River, and its tributaries, within two and 
three-tenths miles of United States survey numbered 991 for all metals, 
by citizens of the United States, or persons who have legally declared 
their intentions to become such, under such reasonable rules and 
regulations as the miners in organized mining districts may have 
heretofore made or may hereafter make governing the temporary 
possession thereof for exploration and mining purposes until other- 
wise provided by law: Provided further, That the rules and regulations 
established by the miners shall not be in conflict with the mining laws 

of the United States; and no exclusive permit shall be granted by 
the Secretary of the Interior authorizing any person or persons, 
corporation, or company to excavate or mine under any of said 
waters, and if such exclusive permit has been granted it is revoked 
and declared null and void. The rules and regulations prescribed 
by the Secretary of the Interior under this section shall not, however, 
deprive miners on the beach of the right given to dump tailings into 
or pump from the sea opposite their claims, except where such dump- 
ing would actually obstruct navigation or impair the [fisheries] fish 
and game, and the reservation of a roadway sixty feet wide under 
section 462 of this title, shall not apply to mineral lands or townsites. 
No person shall acquire by virtue of this section any title to any land 
below the line or ordinary high tide or the line of ordinary high-water 
mark, as the case may be, of the waters described in this section. 
Any rights or privileges acquired hereunder with respect to mining 
operations in land, title to which is transferred to a future State 
upon its admission to the Union and which is situated within its 
boundaries, shall be terminable by such State. and the said mining 
operations shall be subject to the laws of such State. 


O 
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GRANTING STATUS OF PUBLIC LANDS TO CERTAIN REEF 
LANDS IN THE TERRITORY OF HAWAII 


Juty 30, 1958.—-Ordered to be printed 


Mr. Jackson, from the Committee on Interior and RiGee 


submitted the following 90 
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REPORT MAIN on 
[To accompany H. R. 10423] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 10423) to grant the status of public lands to 
certain reef lands and vesting authority in the commissioner of public 
lands of the Territory of Hawaii in respect of reef lands having the 
status of public lands, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


SUMMARY 


The purpose of H. R. 10423 is to grant the status of public lands to 

307-acre area of coral reef lands near Honolulu and to vest authority 
in the Territorial commissioner of public lands over them. 

Enactment of this legislation will help the Territory of Hawaii 
realize its tourist and industrial potential. 

The Secretary of the Interior, Governor of Hawaii, and the Terri- 
torial legislature recommended the enactment of H. R. 10423. A 
clarifying amendment recommended by the Secretary was incorporated 
into the bill by the House of Representatives. 


PURPOSE OF THE BILL 


The purpose of H. R. 10423 is to grant the status of public lands 
to 307 acres of coral reef lands offshore from Ala Moana Park in 
Honolulu and to vest authority in the commissioner of public lands 
of the Territory of Hawaii over them. 

The acreage in question does not presently fall into the category of 
Territorial public lands and thus may not be managed or developed 
as such until Federal legislation is enacted. 


20006 








2 CERTAIN REEF LANDS IN HAWAII 


When these reef lands (known locally as Magic Island) are given 
public land status, they wil be under the jurisdiction of the commis- 
sioner of public lands who, with the approval of two-thirds of the 
board of public lands, will initiate reclamation projects. All work 
must be in compliance with Federal laws enacted for the protection 
and preservation of the navigable waters of the United States. 

Magic Island has great potentialities for commercial, public, and 
recreational uses providing necessary dredging and filling projects are 
undertaken. Since tourism is a leading income-producing industry in 
Hawaii, it is anticipated that the area will attract tourist hotels as 
well as public buildings and recreational facilities. 

The reef lands described in the bill appear to have no substantial 
value at the present time. They are entirely submerged. When 
filled as contemplated by the bill, they will still be public lands, title 
to which will remain in the United States. They will be adminis- 
tered by and for the benefit of the Territory, as are other publi 
lands in Hawaii. The Territory would be entitled to lease such 
lands for terms not exceeding 55 years. 

The bill, and the project contemplated by it, entail the use of no 
Federal funds or credit. 

H. R. 10423, which was introduced by Delegate Burns, is strongly 
recommended by the Governor of Hawaii and the Territorial legisla- 
ture. Joint Resolution 45 which follows, authorized the Governor 
with the ratification by Congress to undertake the reclamation of the 
reef lands, and to issue revenue bonds to finance the project 


TERRITORY OF HAwall 
OFFICE OF THE SECRETARY 


This is to certify that the attached copy of Joint Resolution 
45, enacted by the Legislature of the Territory of Hawaii in 
its regular session of 1957, is true and correct. 

In witness whereof I have hereunto set my hand and caused 
the great seal of the Territory of Hawaii to be affixed. 

Done at Iolani Pal: ace, in Honolulu, this 18th day of June, 
A. D. 1957. 

[SEAL] Farrant L. TurNeER, 

Secretary of Hawati. 


JOINT RESOLUTION 45 (S. J. RES. NO. 90) 


JOINT RESOLUTION Relating to reclaimed lands and the reclama- 
tion of submerged lands, authorizing and providing for the issuance 
of revenue bonds for reclamation purposes, and for advances from 
loan funds derived from general obligation bonds, and requesting 
ratification by Congress 
Be it enacted by the Legislature of the Territory of Hawaii: 
Section 1. Submerged and reclaimed lands. (a) It is the 

intent and purpose of the legislature that all lands beneath 

tidal waters which are suitable for reclamation, together 
with reclaimed lands which formerly were lands beneath 
tidal waters, be given the status of public lands of Hawaii if 
and to the extent that they do not now have that status. 
Insofar as it lies within the power of the legislature to do so, 
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such submerged and reclaimed lands hereby are given that 
status. 

(b) The governor of Hawaii is authorized to determine, 
after receiving the advice of the commissioner of public 
lands, the board of harbor commissioners and, if such office 
is constituted by the Twenty-Ninth Legislature, the director 
of territorial planning, which areas of lands are suitable for 
reclamation, and to take all necessary steps to the end that 
the reclaimed and reclaimable lands be given the status of 
public lands insofar as they do not now have that status. 
The term “lands beneath tidal waters which are suitable for 
reclamation” includes, without prejudice to the generality of 
the term, the reef areas and other shallow waters and environs 
which economically can be reclaimed and which are so 
situated that reclamation thereof would put them to their 
highest and best use. 

(c) In determining which areas are suitable for reclama- 
tion and in implementing the objective of the legislature that 
the same be given the status of public lands, the governor of 
Hawaii is not required to, and it is not intended that he 
should, determine prior to such areas attaining the status of 
public lands, which portions thereof are to be dredged and 
which to be filled. No work is to be done on lands beneath 
tidal waters without the consent of the board of harbor com- 
missioners and the secretary of the military department con- 
cerned. It is the finding of the legislature that these require- 
ments, together with the control vested in the governor 
through his power to set aside and withdraw lands by 
executive order, and the control vested in the commissioner 
of public lands through his power to determine the terms and 
provisions of sales and leases, constitute sufficient protection 
of the public interest in the sea waters for purposes of naviga- 
tion and recreation. In respect of the public interest in the 
sea waters for purposes of fishing, it is the finding of the 
legislature that such interest is subordinate to the objective 
of attaining the highest economic use of reclaimable lands. 

Sec. 2. Authority of commissioner of public lands to 
reclaim lands, etc. (a) The commissioner of public lands, 
with the approval of the governor, is authorized to initiate 

rojects for the reclamation of lands beneath tidal waters 
1aving the status of public lands, which are or come under 
his control. 

(b) The provisions of this Joint Resolution are without 
prejudice to the power of the commissioner to permit or 
require such reclamation by others pursuant to the terms 
and provisions of sales and leases made by him. 

Sec. 3. Initiation and construction of project. (a) The 
construction of new land areas pursuant to section 2 (a), 
together with the means of access thereto, and maintenance, 
betterment and extensions of the same, shall be initiated by 
the commissioner of public lands and shall be constructed or 
made by or under the supervision of the superintendent of 
public works, in conformity with plans and specifications 
approved by the commissioner of public lands, for which 
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purposes the commissioner shall make allotments of funds 
appropriated therefor or derived from revenue bonds or from 
the advances and transfers hereinafter authorized, for ex- 
penditure by the superintendent of public works and for 
services of the department of public works for which said 
department has no general fund appropriation. 

(b) In carry ing out the provisions of this Joint Resolution 
the commissioner of public lands may use the facilities and 
services of other departments and agencies of the Territory 
and the counties, and such departments, agencies and 
counties are authorized and directed to make available their 
facilities and services. The commissioner of public lands 
may compensate such departments and agencies for such 
services, if they have no appropriation therefor, from the 
funds designated in subsection (a). 

Src. 4. Issuance of revenue bonds. Revenue bonds, as 
provided for by part III of chapter 137, Revised Laws of 
Hawaii 1955, may be issued to finance in whole or in part the 
cost of construction of such new land areas and means of 
access thereto, the acquisition, by condemnation, purchase 
or otherwise, of littoral or other private rights, if any, which 
may be affected by such construction, and of rights of way 
to the shore and such shore lands as may be necessary to 
enable such construction. and the costs of maintenance, 
betterment and extension of such new land areas and means 
of access thereto. The revenues derived from the lease of 
such new land areas shall be pledged for the punctual pay- 
ment of such bonds, and interest thereon, and such revenues 
are hereby charged with the payment of said principal and 
interest. Each reclamation project, including a specific new 
land area or areas and all of the matters relating thereto 
enumerated in the first sentence of this section, is designated 
as an “undertaking” within the meaning of said part III of 
chapter 137. The commissioner of public lands is the de- 
partment head charged with the administration of such 
undertakings. 

Sec. 5. Advances and transfers. For the purpose of pay- 
ing the costs of the issuance of bonds authorized by this Joint 
Resolution and other preliminary expenses, including but 
not limited to expenses for engineering and surveys, “plans 
and designs and appraisals and the costs of services of other 
departments and agencies, the commissioner of public lands 
is authorized to make advances of such sums as may be neces- 
sary from, and as are not then otherwise required for use in, 
the land development revolving fund, which fund shall be 

reimbursed for said advances upon the issuance of the revenue 
bonds issued to finance the reclamation project in connection 
with which such costs and expenses are incurred. The treas- 
urer of the Territory is also authorized to make temporary 
transfers to the commissioner of public lands for such pur- 
poses in conformity with the provisions of section 137-66 of 
said part III of chapter 137, Revised Laws of Hawaii 1955. 

It further is provided that the governor of the Territory 

may make advances from loan funds, derived from the issu- 
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ance of general obligation bonds, for public improvements 
authorized by sections 3 and 4, and such advances shall be 
repaid from the proceeds of the revenue bonds when issued, 
before any other advances are reimbursed therefrom. When 
reimbursed such loan funds shall be available for expenditure 
for the public improvements the financing of which by the 
issuance of general obligation bonds theretofore was au- 
thorized. 

Sec. 6. Authorization of revenue bonds. There are 
hereby authorized to be issued by the commissioner of pub- 
lic lands, as provided by part III of chapter 137, Revised 
Laws of Hawaii 1955, revenue bonds in a total amount not 
exceeding twenty-five million dollars to finance in whole or 
in part the costs of construction of new land areas under 
this Joint Resolution, and other costs as provided in section 
4 hereof. 

Src. 7. Ratification by Congress. The Congress of the 
United States of America is hereby respectfully requested to 
enact legislation approving and ratifying this Joint Resolution. 

Src. 8. Transmission of certified copies. Certified copies 
of this Joint Resolution shall be transmitted to the President 
of the Senate and the Speaker of the House of Representa- 
tives of the Congress of the United States, to the Secretary 
of the Interior and to the Delegate to Congress from Hawaii. 

Sec. Effective date. This Joint Resolution shall take 
effect upon its approval, provided that the provisions herein 
requiring congressional approval and ratification shall become 
effective upon the enactment of legislation by Congress 
approving and ratifying this Joint Resolution. 

Approved this 6th day of June 1957. 

SAMUEL Wiper Kina, 
Governor of the Territory of Hawaii. 
H. R. 10423 will ratify sections 4, 5, and 6 of the resolution insofar 
as the sections apply to reef lands which have the status of publie 
lands, including those reef lands described in H. R. 10423. 


The favorable report of the Secretary of the Interior on H. R. 10423, 
dated May 16, 1958, is as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 


Washington, D. C., May 16, 1968. 
Hon. Cratr ENGLE, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 


Dear Mr. Enate: Your committee has requested a report on 
H. R. 10423, a bill to grant the status of public lands to certain reef 
lands and vesting authority in the commissioner of public lands of 
the Territory of Hawaii in respect of reef lands having the status of 
public lands. 

We recommend the enactment of H. R. 10423, if amended as 
suggested below. 

This bill provides that a certain 307-acre area, a part of what is 
known in Hawaii as reef lands, be given the status of public lands, 
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as understood in the Hawaiian Organic Act, and be managed in the 
same manner as other public lands in Hawaii. The commissioner of 
nublic lands with the approval of two-thirds of the board of public 
feed is authorized, with respect to these reef lands, to initiate and 
cause to be constructed in penne with Territorial laws, projects 
for the reclamation of the lands, or to permit the reclamation to be 
done by lessees. No work is to . done on the reef lands, however, 
without the consent of the Chief of Engineers, United States Army, 
and the Territorial board of harbor commissioners. Provision is 
further made for the financing of the reclamation by the issuance of 
Territorial revenue bonds. 

The area in question lies offshore of Ala Moana Park in Honolulu. 
Inasmuc th as these reef lands do not now fall within the definition of 

‘public lands” of the Territory of Hawaii, they may not be managed 
or developed for use under the public land laws of Hawaii. No Federal 
statute has ever been enacted dealing with the management or 
development of such lands, and the Territorial legislature has no 
authority to provide for their use. Therefore, the lands must lie idle 
until Federal legislation is passed. 

The city of Honolulu is hampered to a degree in its development by 
the mountainous nature of the terrain and, as in the case of many 
similarly situated communities, finds that it must use the reef lands 
and lands under shallow waters for expansion, if it is to have a normal 
growth. Being heavily dependent upon the tourist industry for its 
development, the city has a particular need to bring into use lands 
which when deve loped will be adjacent to the ocean. 

Governor Quinn of Hawaii, in recommending passage of H. R. 
10423, has informed us that he considers enactment of this legislation 
of major importance to the development of the Territory. 

The area in question is considered to have great potentialities for 
commercial, public, and recreational uses. Possibilities of the area 
have been dramatized through the application to it of the name 
Magic Island, and some have conceived of it as an area to be primarily 
devoted to tourist hotels, although no fixed plans for the use of the 
area have been made, and it is probable that portions would be used 
for public buildings and public recreational areas. Before any such 
use could be made of the lands, they would have to be reclaimed by 
appropriate dredging and/or filling, which if the bill were enacted 
would be accomplished without expense to the Federal Government. 

In Hawaii the “‘public lands” are, with minor exceptions not here 
pertinent, those lands ceded to the United States by the Republic of 
Hawaii by the Treaty of Annexation of 1897. This, however, was 
under terms providing that such lands would continue to be managed 
by the appropriate officials of the Territory, that the land laws of 
Hawaii would continue to be applicable to them unless or until 
amended by Congress, and that the beneficial interest in such lands 
would be retained for the people of Hawaii, saving to the United 
States the right of free use and occupancy for its civil, military, or 
naval purposes. Enactment of H. R. 10423 would permit Territorial 
officials to manage the 307 acres in the same manner, and subject to 
the same general procedures and law, as they now manage other 
public lands in the Territory. 

The last Territorial legislature, by the enactment of Act 150, pro- 
vided for the creation of a new office of director of planning, which is 
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charged with the function of planning the use of areas such as this. 
This office has only recently begun to function, but it is expected that 
within the next few months more definite plans for this area will be 
developed. The last Territorial legislature likewise adopted Joint 
Resolution 45, which authorized the Governor, with ratification by 
the Congress, to undertake the reclamation of reef lands and other 
lands beneath shallow wate rs, and which authorized the issuance of 
Territorial revenue bonds for that purpose. H. R. 10423 proposes to 
ratify sections 4, 5, and 6 of the resolution, these sections dealing with 
the issuance of revenue bonds. It is believed that the potentialities 
of the area described in H. R. 10423 will fully support the expenditure 
of public funds for its reclamation, and the issuance of revenue bonds 
therefor. 

For purposes of clarification, and in conformity with the usual 
language used where approval of the Chief of Engineers is required, 
we would suggest that the bill be amended by striking out the words 
“Chief of Engineers, United States Army, and’”’ on page 2, lines 10 
and 11 of the bill, and on line 12 after the word “eommissioners” by 
deleting the period, and adding the following, ‘“‘and all work shall be 
in compliance with Federal laws enacted for the protection and 
preservation of the navigable waters of the United States.” 

H. R. 10423 will permit greatly needed growth to occur in Honolulu 
and will assist the Territory in carrying through its program of 
developing additional revenue through the reclamation of usable 
lands which cannot now be devoted to any useful purpose because 
of the lack of legal-authority to do so. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends that 
H. R. 10423 be enacted. 
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PROVIDING COMPENSATION TO THE CROW TRIBE OF INDIANS 
FOR CERTAIN CEDED LANDS EMBRACED WITHIN AND OTHER- 
WISE REQUIRED IN CONNECTION WITH THE HUNTLEY RECLA- 
MATION PROJECT, MONTANA 


Ordered to be printed 


Murray, from the Committee on Interior and Insular Affairs, 


itte .e following IVERSITY 
submitted the following y+ MICHIGAN 


REPORT AUG 29 1398 


[To accompany BB: 21722) MAIN 
READING ROOM 

The Committee on Interior and Insular Affairs to whom was 
‘eferred the bill (H. R. 11722), to provide compensation to the Crow 
Tribe of Indians for certain ceded lands embraced within and other- 
wise required in connection with the Huntley reclamation project, 
Mon itana, an d for other purposes, he av ine conside red the same, report 
favorably thereon, with an amendment, and recommend that the bill 
a ume nd cd do pass. 

The amendment is as follows: 

On page 20, line 7, strike the word “Act:’, and insert the following: 


(ct, together with interest which would have been earned 
in accordance with law on such revenues had they been 
deposited in the trust funds of the tribe as received: 


PURPOSE OF THE BILL 


The purposes of H. R. 11722, as amended, are to terminate whatever 
rights, other than mineral rights, the Crow Tribe of Indians now has 
in approximately 4,900 acres of land within the exterior boundaries 
of the Huntley Federal reclamation project in Montana; to provide 
for the future administration and disposition of these lands; and to 
settle a controversy which has arisen with respect to the disposition 
of moneys received from the leasing of these lands. 

The lands covered by the bill were part of a — larger acreage 
acquired by the Government under the act of April 27, 1904 (33 Stat. 
352). That act embodied a modified version of an scenuientl between 
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the Crow Tribe and the Government which provided, among other 
things, that the proceeds from the disposition of the lands would be 
expended for the benefit of the tribe. 

The Crow Tribe has been compensated for most of the lands within 
the Huntley project, which were turned over to the Government 
under this agreement, but it has received no compensation for the 
4,900 acres covered by H. R. 11722. The estimated value of the 
rights terminated by the bill is between $70,000 and $75,000. This 
does not include value arising from construction of the Huntley 
project, which value, the bill provides, is to be disregarded in com- 
puting the compensation to the tribe. 

Under the terms of the bill, the Secretary will make an appraisal 
of the lands. If the tribe accepts the Secretary’s appraisal within 
60 days, the transaction will be complete. If the tribe does not accept 
the appraisal, either it or the Secretary can have just compensation 
determined judicially. 

The bill authorizes the Secretary to administer and dispose of the 
lands in accordance with the public land and reclamation laws. This 
will make for easier and more flexible administration than is now possi- 
ble. The report of the Department of the Interior makes the present 
situation clear 


These lands cannot be properly disposed of under the laws 
now applicable to them. They do not contain sufficient 
irrigable acreage to be opened to e entry as farm units as pro- 
vided by the reclamation laws. They may not be reclassi- 
fied as residual lands and sold auder the terms of the original 
cession legislation, as amended by the act of March 3, 1909 
(35 Stat. 781, 797), without excluding them from the recla- 
mation project and its benefits. They are not subject to sale 
under the provisions of the act of March 31, 1950 (64 Stat. 
39), authorizing the disposal of tracts of “public” lands 
wit! drs awn for reclama tion Pee s that are too sms il] to be 
opened be 1try as farm units, since ceded Indian lands ar 
not “public”’ lands 4 in the usual sense. If the Indian claims 
are extinguished by legislation, as contemplated, it is pro- 
posed to offer the lands for sale to project settlers in accord- 
ance with the provisions of the act of March 31, 1950, supra 
The sale of these lands has been requested om numerous 
occasions by the project settlers. 


The moneys received from disposition vill, under the terms of the 
bill, be de ‘posited in the reclamation fund or in the general fund of the 
Treasur \ de spe nding on the source from which payment is made to the 
tribe for the lands. 

From 1904 through 1953 the Bureau of Reclamation collected the 
sum of $46,899.68 for the use of the lands in question from grazing 
and agricultural leases. These lease receipts were deposited into the 
reclamation fund and credited to the repayment obligation of the 
Huntley Irrigation District in accordance with section 14 of its 
repayment contract dated January 2, 1927. The Indian tribe has 
contended that they are entitled to these revenues. Collections 
since 1953, amounting to $9,381.42 ieaeatlg gh October 31, 1957, are 
being carried in a suspense eccount pending a determination whether 
the tribe’s claim is valid. With respect to these lease revenues, 
the Huntley Irrigation District has pointed out that it does not feel 
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that it is within its ability to pay out of its funds the amounts that 
have been collected and credited to the project. 

H. R. 11722 resolves this dispute by authorizing to be transferred 
to the credit of the Crow Tribe, from funds in the Treasury of the 
United States available to the Bureau of Reclamation, a sum equal to 
all of the net revenues collected by the United States from leases on 
the ceded lands between the years 1904 and the date of this act. It is 
also provided that this transfer shall not affect the credit of any part 
of such revenues to the repayment obligation of the Huntley Irriga- 
tion District as provided in its 1927 contract with the United States. 
The bill has been amended to provide for the payment of interest on 
these lease moneys. The amendment was recommended by the De- 
partment of the Interior, and the committee believes this is only 
fair and just under the circumstances by which the Indians for more 
than 50 years have been denied the income from their property. It is 
estimated that the interest will amount to approximately $30,000. 

The favorable report of the Department of the Interior on S. 2512, 
a companion bill to H. R. 11722, and the report of the Comptroller 
General dated February 24, 1958, on H. R. 9617, are as follows: 


DePARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 20, 1958. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Aftairs, 
United States Se nate, Wash ington, D.C. 

Drar Senator Murray: Your committee has requested a report 
on 5S. 2512, a bill to provide compensation to the Crow Tribe of 
Indians for certain ceded lands embraced within and otherwise re- 
quired in connection with the Huntley reclamation project, Montana, 
and for other purposes. 

We recommend that the bill be enacted if amended as suggested 
below. 

The Crow Tribe of Indians ceded to the United States certain lands 
formerly included in the Crow Indian Reservation in Montana. 
The cession was made pursuant to the act of April 27, 1904 (33 Stat. 
352), which modified and adopted an agreement between the tribe 
and the United States. A portion of these lands was withdrawn for 
the construction and development of the Huntley reclamation project 
pursuant to the act of June 17, 1902 (82 Stat. 388), and as the lands 
are sold the Crow Tribe receives the proceeds thereof in accordance 
with the provisions of the act of April 27, ivy 

Approximately 4,900 acres of undisposed of land for which the 
Crow Tribe has not received any compe care are presently included 
within the exterior boundaries of the Huntley reclamation project. 
This land consists of 147 acres of irrigable land, 1,735 acres that are 
physically suitable for permanent vegetation with use for pasture or 
woodland, and 3,018 acres which are conside rs nonirrigable. 


These lands cannot be properly disposed of under the laws now 
applicable to them. They do not contain suffic ient irrigable acreage 


to be opened to entry as farm units as provided by the reclamation 
laws. They may not be reclassified as residual lands and sold under 
the terms of the origins al cession legislation, as amended by the act of 
March 3, 1909 (35 Stat. 781, 797), without excluding them from the 


reclamation project and its benefits. They are not subject to sale 
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under the provisions of the act of March 31, 1950 (64 Stat. 39), 
authorizing the disposal of tracts of “public” lands withdrawn for 
reclamation purposes that are too small to be opened to entry as 
farm units, since ceded Indian lands are not ‘‘public’’ lands in the 
usual sense. If the Indian claims are extinguished by legislation, as 
contemplated, it is proposed to offer the lands for sale to project 
settlers in accordance with the provisions of the act of March 31, 
1950, supra. The sale of these lands has been requested on numerous 
occasions by the project settlers. The lands would be sold at not 
less than the appraised valuation, and a portion of the cost of ex- 
tinguishing the Indian claims would thereby be veiurned to the 
United States. 

From 1904 through 1953 the Bureau of Reclamation collected 
the sum of $46,899.68 for the use of the lands in question from grazing 
and agricultural leases. These lease receipts were deposited into the 
reclamation fund and credited to the repayment obligation of the 
Huntley Irrigation District in accordance w ith section 14 of its repay- 
ment contract dated January 2,1927. The Indian tribe has contended 
that they are entitled to these revenues. Collections since 1953 
amounting to $9,381.42 through October 31, 1957, are being carried 
in a suspense account pending a determination whether the tribe’s 
claim is valid. With respect to these lease revenues, the Huntley 
Irrigation District has pointed out that 1t does not feel that it is within 
its ability to pay out of its funds the amounts that have been collected 
and credited to the project. Section 1 (b) of the bill needs to be 
amended to allow the credits heretofore made to the district to remain. 

On June 17, 1952, the Crow Tribal Council adopted a resolution 
which provided that, in consideration of the payment of the sum of 
$60,000, the tribe would forever waive any and all claims to the 
undisposed of land within the exterior boundaries of the Huntley 
reclamation project, provided that 90 percent of the gross proceeds 
received by the United States from leases, bonuses, and rovalties on 
account of oil and gas and minerals from any such land after the 
date of legislation extinguishing the claims of the Crow Tribe shall 
thenceforth be paid to the tribe as such proceeds are received 

If the 4,900 acres are valued at $4 per acre, which is the minimum 
compensation for the ceded lands specified in the act of April 27, 1904, 


the prac tical effect of such a settlement would be to e tinguish the 


Indian claims to land worth $19,600 and to accumulated lease revenues 


in excess of $56,281.10 in return for a payment to the Indians of 
$60,000, plus a share in future mineral revenues from the land. The 
latter are purely speculative at the present time, since the land is 
not now known or believed to have mineral values 

The present Crow Tribal Council is not in accord with the settle- 
ment proposed in the 1952 resolution, but rs a settlement along 


the lines proposed by S. 2512. 

S. 2512 provides in substance for extinguishing the Indian title to 
the lands, except the minerals therein which would be retained by the 
Indians, for paying the Indians just compensation as determined by 
a court of competent jurisdiction, for transferring to the Indians all 
rentals heretofore collected, and for restoring the lands to the public 
domain and making them ialicet bo diasesitean under the vedamation 


and public land laws. 
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We believe that this would be a fair settlement and recommend 
- enactment of the bill with the following amendments: 

On page 2, line 5, change the colon to a period and add: ‘An 
ac ee to determine just compensation may be commenced either by 
the tribe or by the Secretary of the Interior:”’. The present language 
of the bill makes no provision for starting the judicial proe edure. 

2. On page 19, lines 10 to 20, delete all of subsection (b) and insert 
a new subsection (b) as follows: 

(b) There is he reby authorized to be transferred in the Treasury 
of the United States from funds now or hereafter made available to 
the Bureau of Reclamation and to be placed to the credit of the Crow 
tribe of Indians a sum equal to all revenues collected by the United 
States from grazing and agricultural leases on and other uses of the 
undisposed of ceded Crow lands referred to in subsection (a) of this 
section between 1904 and the date of this Act, together with interest 
which would have been earned in accordance with law on such rev- 
enues if they had been deposited in the trust funds of the tribe as 
received: Provided, That such transfer shall not affect the credit of 
any part of such revenues heretofore mi ade to the repayment obliga- 
tion of the Huntley Irrigation District.’ 

The language contained in the printed bill is ambiguous and does not 
specify that the credit heretofore made on the repayment obligation 
of the Huntley Irrigation District shall remain undisturbed. 

On page 19, line 25, delete all of the proviso beginning on that 
line and ending on page 20, line 2. There is no need for an exception 
to the reclamation and public land laws insofar as the disposition of 
the restored land is concerned. 

1. On page 20, lines 16 to 22, delete the entire sentence beginning 


with ‘“‘Revenues.”’ The revenues heretofore collected from the use of 
the ceded Indian lands are adequately covered by the amendment to 
subsection 1 (b). The revenues hereafter collected should be handled 


in accordance with the general reclamation law that is applicable. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 
Sincerely yours, 
Roycrn A. Harpy, 
Assistant Secretary of the Interior. 


ComMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, Fe bruary 24, 1958. 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
THTou S¢ of Re Prese ntative .. ' 

Dear Mr. CuatrMan: Further reference is made to your letter of 
‘ebruary 3, 1958, requesting our views on H. R. 9617. 

The bill is similar to S. 1696, 84th Congress, which was passed by 
the Senate a referred to the Committee on Interior and Insular 
Affairs, House Representatives on July 13, 1956. Sens ute Report 

2421, whi L accompanied that bill, indie ates that the Crow Tribe 
of Indians, pursuant to the act of April 27, 1904 (83 Stat. 352), which 
modified and adopted an agreement between the tribe and the United 
States, ceded certain lands formerly included in the Crow Indian 
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Reservation in Montana. A portion of these lands was withdrawn for 
the construction and development of the Huntley reclamation project 
pursuant to the act of June 17, 1902 (32 Stat. 388), and as the lands 
are sold the Crow Tribe receives the proceeds thereof in accordance 
with the provisions of the act of April 27, 1904. There are presently 
included within the Huntley reclamation project approximately 4,900 
acres of undisposed land for which the Crow Tribe has not receive : 
any compensation. During the period 1904 through 1953 the Bureat 
of Reclamation collected approximately $47,000 from grazing iad 
agricultural leases on the lands in question and deposited the money 
in the reclamation fund. 

The proposed bill would authorize payment to the Crow Tribe of a 
sum of money amounting to just compensation as determined by a 
court of competent jurisdiction for terminating and extinguishing all 
of the right, title, estate, and interest, except minerals including oil 
and gas, of the tribe in the above-mentioned ar, In addition, the 
bill would require an accounting to be made to the Crow Tribe of the 
proceeds heretofore collected from the lands, toge ioe with interest 
which would have been earned in accordance with law on those 
proceeds had they been leangaal 2 n the trust funds of the Indians 
as received. 

The record shows that on June 17, 1952, the Crow Tribal Council 
adopted a resolution which provided, in effect, that the tribe would 
waive all claims to the land involved and the revenues heretofore 
received from those lands upon payment to it of $60,000 plus a 90 
percent share in future mineral revenues. It would appear that 
enactment of legislation similar to that proposed in S. 1696, 84th 
Congress, might be preferable and more advantageous to the Govern- 
ment than enactment of H. R. 9617. 

The accounts current of the Crow Tribe reported by the Secretary 
of the Interior as of June 30, 1957, show balances due the United 
States of $175,457 for irrigation construction repayments and of 
$99,157 for irrigation operation and maintenance charges. The 
Congress may deem it desirable that such debts should be offset 
against any amounts which may be determined to be due the tribe 
if H. R. 9617 is enacted. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


O 
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Mr. O’Mahoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany §S. 2905] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 2905) to authorize the Secretary of the Interior to 
provide a ee site for Mount Rainier National Park in the 
general vicinity of Ashford, Wash., and for other purposes, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE OF THE BILL 


S. 2905 would enable the Secretary of the Interior to provide a 
headquarters for the Mount Rainier National Park at a more suitable 
location that the existing site at Longmire which is within the park 
boundaries. The existing facilities at Longmire are hopelessly inade- 
quate and obsolete and there is not sufficient amount of suitable land 
available at that location to accommodate an adequate headquarters 
development. Severe winter weather conditions in the Longmire 
area make it desirable that a new hae meg ie? be developed at a 
lower altitude. A new headquarters can be developed at only 
slightly greater cost than would be reais to carry out the necessary 
rehabilitation of the present facilities at Longmire. 

The proposed new site at Ashford is some 6 miles from the Nisqually 
entrance of Mount Rainier National Park. Because of its more 
favorable climate (average snow depth is 2 to 4 inches 9s compared 
with 53 inches in the Longmire section), its proximity to a railroad 
and to sources of supply, schools, churches and medical service, and 
its nearness to the junction of year-round highways to other sections 
of the park, the Ashford location is the logical site for the operational 
and maintenance headquarters of the park. 
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COST DATA 


Studies indicate that $2,078,700 is required to rehabilitate the 
present headquarters at Longmire and provide necessary protection 
from winter floods on the Nisqually River. Detailed surveys and 
estimates show that $2,355,700 is needed for the development of the 
proposed new headquarters site. 

It is the judgment of the committee that the construction of the 
Ashford headquarters site should be undertaken and that the expendi- 
ture of funds for that purpose is fully warranted. 


AGENCY REPORT 


Set forth below is the favorable report of the Department of the 
Interior submitted in connection with this bill; the Bureau of the 
Budget has expressed no objection to the enactment of S. 2905. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 28, 1958. 


Hon. James E. Murray, 
Chai man, Committee on Inte rior and In sular Affair Ss, 
United States Senate, Washington, D. C. 
Dear Senator Murray: This is in response to the request of 
vour committee for the views of this Department on S. 2905, a bill 


to authorize the Secretary of the Interior to provide a headquarters 
site for Mount Rainier National Park in the general vicinity of 
Ashford, Wash., and for other purposes. 

We recommend the enactment of 5. 2905. 

S. 2905 would authorize the Secretary of the Interior to provide a 
park headquarters for Mount Rainier National Park in the general 
vicinity of Ashford, Wash. For such purpose he would have power 
to acquire, in that vicinity, by such means as he might deem in the 
yublic interest, not more than 300 acres of land, or interest therein. 

This headquarters site so provided for would constitute a part of 
Mount Rainier National Park and would be administered in accord- 
ance with the laws applicable thereto. The present headquarters site 
at Longmire would be applied to public use for which it is more 
suitable. 

The present headquarters development at Longmire is totally 
inadequate and obsolete and there is not a sufficient amount of desir- 
able land area available at that location to accommodate an adequate 
headquarters development. Weather conditions, particularly the 
short duration of the snow-free season, make it desirable to develop 
the headquarters at a lower elevation than is possible in Mount 
Rainier National Park. Periodic floods of the Nisqually River 
repeatedly threaten the present headquarters area. In the last 10 
years this area has been twice isolated and residents have once been 
evacuated because of the late fall and winter floods. Flood control at 
this point would be costly, unsightly and of questionable permanence. 
Except for a few residences and one office building, which are on safe 
ground and would be retained at Longmire, all buildings and the 
utility system now need extensive alteration or complete replacement. 
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. park headquarters area in the vicinity of Ashford, Wash., which is 
located about 6 miles below the Nisqually entrance of Mount Rainier 
National Park. Studies made by the Department indicate that this 
general area would provide the most logical location for an operational 
and maintenance headquarters for the park. On the basis of data 
now available, it is believed that this site can be developed at a cost 
no greater than would be required to rehabilitate and expand the 
present Longmire headquarters and to protect the site from floods. 
Among other advantages to be gained through relocation of the park 
headquarters near Ashford are its much more favorable climate 
(average snow depth is 2 to 4 inches as compared with 53 inches in the 
Longmire section) ; its proximity to a railroad and to sources of supply, 
schools, churches and medical services; opportunities for employees 
desiring to do so to provide their own housing; and its nearness to the 
junction of year-round highways to other sections of the park. These 
factors would contribute substantially to efficient operation and 
management of the park. 

Under the Mission 66 program, the new headquarters area to be 
developed outside the park would include no public use facilities. 
It would be the administrative and service center for the park and 
would include offices, shops, warehouses, garage and storage facilities, 
as well as such residences for headquarters employees as may be 
necessary. The site tentatively selected is an open area adjacent 
to the railroad and the national park highway (State Route 5). Its 
proximity to a railroad would facilitate construction of a spur track, 
if needed. If through the enactment of this bill and provision of the 
| necessary funds, the Department can proceed with the relocation of 
the headquarters area as contemplated, the obsolete structures would 
be cleared from the present Longmire area. Portions of the area less 
subject to flooding would be pects for picnicking and other 
recreational and interpretative uses. This area would receive its 
greatest use by picnickers and campers during the flood-free vacation 
travel season. The existing beadquarters building which is not likely 
to be destroyed by flooding, would be converted to a visitor center. 
As such, it would serve as an introduction to the entire park, treating 
in summary all of its important features. The Longmire area is 
especially suitable for this proposed use as it affords open and 
expansive views along the river and of majestic Mount Rainier. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 


| 





Rocer Ernst, 
Assistant Secretary of the Interior. 


O 
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Mr. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany S. 3682] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3682) to authorize the sale or exchange of certain 
lands of the United States situated in Pima County, Ariz., and for 
other purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


5. 3682 would authorize the Secretary of Agriculture to exchange or 
sell all or any part of about 349 acres of national forest land and im- 
provements thereon, which are located near the city of Tucson, Ariz., 
to the board of regents of the University and State Colleges of Arizona. 
Under the exchange provision, the lands which would be conveyed to 
the United States must be within a national forest in Arizona and have 
a value at least equal to the lands and improvements conveyed to the 
Board of regents. Under the sales provision, the property would be 
sold to the board for a sum equal to 50 percent of the appraised value 
as determined by the Secretary and upon condition that the property 
be used for research or education purposes. ‘Title would revert to 
the United States should the property cease to be so used. A further 
condition of the bill requires the board to enter into an agreement 
satisfactory to the Secretary to continue providing office space and 
other facilities for the work of the Department of Agriculture. 

The land which would be conveyed to the board by S. 3682 was re- 
ceived by the United States from two sources: in 1940, the Carnegie 
Institution of Washington, D. C., donated 229 acres and 3 buildings 
thereon to the United States; in 1950, 120 acres was conveyed by the 
State of Arizona in exchange for other national-forest lands. Both the 
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donated and exchanged lands are a part of the Coronado National 
Forest. The lands donated by the Carnegie Institution had been 
used for 38 years as a site for a desert laboratory for research per- 
taining to desert vegetation. Following the donation, the Forest 
Service’s Southwestern Forest and Range Experiment Station was 
located there until 1953 when it was consolidated with the Rocky 
Mountain Forest and Range Experiment Station at Fort Collins, 
Colo. Five additional buildings have been constructed on the prop- 
erty and are occupied by the Agricultural Research Service, the Tucson 
Research Center, and an office of the Coronado National Forest; a 
portion of the space is used by the University of Arizona under an 
agreement with the Forest Service. 

The university wishes to expand its use of these facilities which are 
known as the Tumamoc Hill property. The Department of Agri- 
culture’s need for the property has diminished considerably and it no 
longer needs the entire facility. In that the University of Arizona 
is furnishing space for agencies of the Department in various parts 
of the State and the Tumamoc Hill property, because of its proximity 
to the university, is valuable to the university for educational and 
research purposes, the committee favors the enactment of this legisla- 
tion. 

The enactment of S. 3682 would not authorize or require the 
expenditure of Federal funds. 


AGENCY REPORT 


The favorable report of the Department of Agriculture is set forth 
below. The Bureau of the Budget has advised the committee that 
it has no objection to the enactment of S. 3682. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., June 9, 1958. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

Dear Senator Murray: Reference is made to your request of 
April 25, 1958, for the views of this Department on S. 3682, a bill to 
authorize the sale or exchange of certain lands of the United States 
situated in Pima County, Ariz., and for other purposes. 

This Department recommends that S. 3682 be enacted. 

The bill would authorize the Secretary of Agriculture to exchange 
or sell all or any part of about 349 acres of national-forest land and 
improvements thereon to the board of regents of the university and 
State colleges of Arizona. The national-forest land which would be 
exchanged or sold to the board is located in sections 10 and 15, town- 
ship 14 south, range 13 east, Gila and Salt River base and meridian. 

Lands which would be conveyed to the United States in exchange 
must be within a national forest in Arizona. They would become 
parts of the national forests in which they are situated and would be 
subject to all laws, rules and regulations applicable to lands acquired 
under the act of March 1, 1911 (36 Stat. 961). The bill would require 
that the lands conveyed to the United States in exchange have a 
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. ralue at least equal to the lands and improvements conveyed to the 

. board. 

Lands sold to the board under the bill would be sold for a sum equal 
to 50 percent of appraised value as determined by the Secretary and 

. the sale would be subject to the following conditions: (1) Future use 
of the property would be for research or educational purposes with 
provision for reversion of title to the United States if such use ceases; 
and (2) the board would enter into an agreement satisfactory to the 

Secretary to continue providing space and other facilities for the work 

| of the Department of Agriculture. 

Lands conveyed in exchange by either party or sold by the Secre- 
tary would be subject to other reservations, as both parties may 
approve. 

The property of the United States, known as the Tumamoc Hill 
property, is located just outside the city limits of Tucson, Ariz., 
about 3 miles west of the city center. The land now owned by the 

Federal Government consists of about 229 acres donated in 1940 by 

Carnegie Institution of Washington, D. C., and 120 acres conveyed 

by the State in 1950 in exchange for national-forest lands. This 

exchange was made pursuant to the General Exchange Act of March 


20, 1922 (42 Stat. 465; 16 U. S. C. 485), and the Act of August 15, 

1949 (63 Stat. 607). The latter act also made both the donated and 

| exchanged lands at Tumamoc Hill parts of the Coronado National 
Forest. 


Before donating the property, the Carnegie Institution used it for 
| 38 years as a site for a desert laboratory for research pertaining to 
| desert vegetation. After the donation was made the Forest Service 
I in this Department moved the headquarters of its Southwestern 
| Forest and Range Experiment Station there. The station was 
located there until 1953 when it was consolidated with the Rocky 
Mountain Forest and Range Experiment Station, with combined 
headquarters at Fort Collins, Colo. A branch of the station, the 
Tucson Research Center, was then established on the site. 

Three buildings were on the land when it was donated by the 
Carnegie Institution. Since that time other buildings have been 
added and other improvements made. Present improvements con- 
sist of 8 buildings, totaling some 10,000 square feet of office and 
laboratory floorspace, vehicle storage space, and appurtenances con- 
sisting of a water system, powerlines, roadways, walks, and fences. 

Presently, part of the improvements and facilities at Tumamoc 
Hill are being used by both the Department and the University of 
Arizona. The university is using about 2,500 square feet of building 
space under a cooperative agreement with the Forest Service. Present 
use of the facilities by the Department is as follows: (a) About 1,100 
square feet by the Agricultural Research Service; (b) about 2,000 
square feet by the Tucson Research Center; and (c) about 3,000 
square feet by the Coronado National Forest. 

The University of Arizona is furnishing office, laboratory, shop, 
storage, and greenhouse space to a number of agencies in the Depart- 
ment. Thus, some 12,500 square feet of space is being provided to 
the Agricultural Research Service, Soil Conservation Service, and 
Agricultural Marketing Service. Of this, some 2,450 square feet is 
furnished by the university on its campus and the balance is located 
elsewhere in the State. In addition, about 180 acres of experimental 
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farmland is being made available to the Agricultural Research Service 
in various locations throughout the State. 

The university wishes to expand its use of the Tumamoc Hill 
property but is hampered in developing the property to the extent 
needed because its occupancy is subject to a terminable agreement 
with the Forest Service. In order to go forward with a more complete 
program, the university needs to obtain title to the property. On 
the other hand, the Department’s use of the property has diminished 
to a point where the Forest Service and the Agricultural Research 
Service no longer have need for the entire facilities located there. In 
addition, it has been determined that other agencies of the Depart- 
ment which function in the Tucson area have no need for the type of 
facilities located on Tumamoc Hill. 

The land at Tumamoc Hill is part of the Coronado National Forest. 
By act of Congress, it is not subject to disposal under existing land 
exchange or other disposal authorities available to this Department. 
It is located far outside the main body of the forest and near the city. 
Through city expansion, it is attaining urban characteristics. In view 
of these circumstances, the Department would favor disposing of the 
property in order to make it available to the University of Arizona for 
educational and research purposes. The bill would permit this by 
authorizing a sale or exchange with the board of regents. 

Because of the circumstances described in this report and the con- 
ditions of sale as set forth in the bill, the Department would have no 
objection to sale of the property for a sum equal to 50 percent of the 
appraised value. If a sale is made, continued use of the property for 
research or educational purposes would be required or title would 
revert to the United States. Also as may be agreed upon the uni- 
versity would continue to provide space and facilities for the work of 
the Department of Agriculture. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Kk. T. Benson. 


O 
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AMENDMENT OF THE ACT OF JULY 1, 1948, PROVIDING 
FOR THE PROCUREMENT AND SUPPLY OF GOVERN- 
MENT HEADSTONES AND MARKERS 


Juty 31, 1958.—Ordered to be printed 


Mr. O’Manonpy, from the Committee on Interior and Insular Affaips 
IVERSITY 
IGAN 


submitted the following OF Micg 


REPORT AUG 20 1553 


[To accompany 8. 3882] MAIN 
READING ROOM 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3882) to amend the act of July 1, 1948, chapter 791 
(24 U. S. C. 279a), providing for the procurement and supply of 
Government headstones and markers, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE OF THE BILL 


S. 3882 was introduced by Senator Murray of Montana at the 
request of the Department of the Army. The proposal is a part 
of the Department of Defense legislative program for 1958 and has 
the approval of the Bureau of the Budget. 

This bill would permit the Secretary of the Army to furnish head- 
stones for unmarked graves of any member of a Reserve component 
of the armed services, of the National Guard or Air National Guard, 
and members of the Reserve Officers Training Corps, who die under 
conditions incident to service on behalf of the United States, provided 
that the death, injury, illness or disease of the decedent occurred or 
was contracted under honorable conditions. 

If this proposal becomes law it will, insofar as the furnishing of 
headstones is concerned, provide the individuals specified in the bill 
with the same benefits accorded members of the armed services who 
died in the service and former members whose last service terminated 
honorably. Approximately 60 individuals in this category died this 
past year. Based on the number of applications the Department 
of the Army has received for those now eligible, it is estimated that 
headstones will be requested for less than half of these. 


20006 





PROCUREMENT OF GOVERNMENT HEADSTONES 


COST DATA 


No firm figures are available indicating the number of headstones 
which the Government may be called upon to furnish under this 
legislation. It is believed, however, that the cost will be nominal. 
Any additional cost resulting from the enactment of this proposal 
will be absorbed in applicable appropriations. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill S. 3882, 
as reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


(62 Stat. 1215) 


CHAPTER 791 


AN ACT To provide for the procurement and supply of Government headstones 
or markers for unmarked graves of members of the Armed Forces dying in the 
service or after honorable discharge thereform, and other persons, and for other 
purposes 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assemble d, That the Secretar y of the 


Army is authorized and directed to furnish, when requested, appropriate 
Government headstones or markers at the expense of the United States 
for the unmarked graves of the following. [soldiers of the Union and 
Confederate Armies of the Civil W ar, and for the unmarked graves 
of all members of the armed forces of the United States dying in the 
service, or former members whose last service terminated honorably; 
and for all unmarked graves in post and national cemeteries. J] 

(1) Soldiers of the Union and Confederate Armies of the Civil War. 

(2) Members of the Armed Forces of the United States dying in the 
se a7 and former members whose last service terminated honorably. 

) Persons buried in post and national cemeteries. 

“3 Members of a reserve component of the Armed Forces of the United 
States, and members of the Army National Guard or the Air National 
Guard, whose death occurred under honorable conditions while they 
were— 

““(A) on active duty for training, or performing fulltime service 
under section 316, 503, 504, or 505 of title 32, United States Code; 
“(B) performing authorized travel to or from that duty or service; 
“(C) on authorized inactive duty training, including training 
performed as members of the Army National Guard or the Air 
National Guard; or 
“(D) hospitalized or undergoing treatment, at the expense of the 
United States, for injury or disease contracted or incurred under 
honorable conditions while they were— 
(7) on that duty or service; 
“(i¢) performing that travel or inactive duty training; o7 
“(it) undergoing that hospitalization or treatment at the 
expense of the United States. 
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(5) Members of the Reserve Officers Training Corps of the Army, 
Navy, or Air Force whose death occurred under honorable conditions while 
they were— 

(A) attending an authorized training camp or on an authorized 
practice cruise; 
“(B) performing authorized travel to or from that camp or cruise; 
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or 
“(O) hospitalized or undergoing treatment, at the expense of the 
United States, for injury or disease contracted or incurred under 
honorable conditions while they were— 
(i) attending that camp or on that crwuse; 
“(a1) performing that travel; or 
“(ii) undergoing that hospitalization or treatment at the 
expense of the United States.” 
The Secretary of the Army, the Secretary of the Navy, and the 
Secretary of the Air Force are authorized * * *, 


O 
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INDEPENDENCE NATIONAL HISTORICAL PARK 


Juty 31, 1958.—Ordered to be printed 


Mr. NevuserGer, from the Committee on Interior and Insular Affaitgry vVERSIT 
submitted the following OF MICHIGA 
rc 425° 
REPORT AUG 29 190 
[To accompany H. R. 1244] MAIN 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 1244) to provide for the development by the 
Secretary of Interior of Independence National Historical Park, and for 
other purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


H. R. 1244, if enacted, would authorize the appropriation of 
$7,250,000 for the necessary development of the Independence Na- 
tional Historical Park, the establishment of which was authorized by 
the act of June 28, 1948 (62 Stat. 1061). In order to assure that the 
development of the park will be undertaken with all possible dispatch, 
the bill provides that the funds authorized to be appropriated shall be 
expended by June 30, 1963. 

During the past 9 years, the Department of the Interior has 
expended over $7 million for land acquisition within the park bounda- 
ries, and about 70 percent of the buildings without historical signifi- 
cance have been demolished. The State of Pennsylvania has expended 
over $8 million on that portion of the park development it has under- 
taken, and the city of Philadelphia also has spent substantial sums in 
the area, with the result that such portions of the park are most 
attractive. On the other hand, that section of the park which is to be 
developed with Federal funds is reported to have the unsightly 
appearance of a “bombed-out area.’”’ Progress by the Department 
of the Interior has been very slow. Except for the revamping of 
Independence Hall, which is being carried out by the Department 
with funds ($225,000) donated by the. American Federation of 
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Women’s Clubs, the Department has only $1,500 (obtained from 
rentals) to spend on the development of the Independence National 
Historical Park during the fiscal year 1958. 

Although the Department of the Interior has not requested an 
appropriation for fiscal year 1958 for the development of the park, the 
Director of the National Park Service has acknowledged that $1,050,- 
000 could be used for the purpose immediately. 

The committee recommends the enactment of this legislation as a 
means of advancing expeditiously the development of this most 
important unit in our system of national parks. 


AGENCY REPORT 


The favorable report of the Department of the Interior, wherein it 
is stated that the Bureau of the Budget has no objection, is set forth 
below. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., May 14, 1957. 
Hon. Ciair ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Re presentative 8, Washington D5, D. C. 

Dear Mr. EnciE: Your committee has requested reports on H. R. 
694, H. R. 1244, and H. R. 1925, which provide for the development 
by the Secretary of the Interior of the Independence National His- 
torical Park, in the city of Philadelphia. These bills would authorize 
the appropriation of $7,250,000 for development of the park. 

We are agreeable to the enactment of this proposed legislation as an 
expression of inte rest by the Congress in the Inds pendence National 


1c - 7 ] j x rar \ } sax | . — a rit “atx 
Historical rark; howe ver, we Delleve th ‘re @X1ISts sulicient autnoricy 
ropriation requests for development of the park, and 


to support ap} 


that the enactment of such proposed legis 
that purpose. Planning for development of the park is going forward 
under existing’ authority, and appropriations will be sought by this 
Department for that purpose in accord with priorities established 
under our national-park Mission 66 program. 

We are pleased to report that, pursuant to our r sponsibility under 
the Independence National Historical Park Act of June 28, 1948 
(62 Stat. 1061), the property necessary for establishment of the park 
has now been acquired. In addition to Federal activity in establish- 
ing the park, the State of Pennsylvania and the city of Philadelphia 
continue to be very active and helpful in carrying this project forward. 
They are in the process of acquiring the property in the city located 
between Fifth and Sixth Streets and north of Chestnut Street, and 
are developing a mall leading to Independence Hall. We are in- 
formed that the State of Pennsylvania has made available the sum of 
$8,900,000 for development of the State mall north of Independence 
Square, and we believe that additional State funds will be provided for 
completion of the mall. Several hundred thousand dollars have been 
provided by the city of Philadelphia for planning, relocation, and 


ition is not required for 
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adjustment of utility installations in the area. Our plans for de- 
velopment of the park will be coordinated with these activities. 
The Bureau of the Budget has advised us that there would be no 
objection to the submission of this report to your committee. 
Sincerely yours, 
Frep G. AANDAHL, 
Acting Secretary of the Interior. 


O 
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PROVIDING FOR THE CONVEYANCE OF ALL RIGHT, 
TITLE, AND INTEREST OF THE UNITED STATES IN 
AND TO CERTAIN REAL PROPERTY TO STELLA VUSICH 


Juty 31, 1958.—Ordered to be printed 


\Ir. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany H. R. 2689] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 2689) to provide for the conveyance of all 
right, title, and interest of the United States in and to certain real 
property to Stella Vusich, having considered the same, report favor- 
ably thereon without amendment and recommend that the bill do 
pass. 


PURPOSE OF THE BILL 


H. R. 2689, if enacted, as amended by the committee, would remove 
a cloud on the title to the land described in the bill, by quitclaiming 
all right, title, and interest of the United States in and to the property, 
subject to a reservation in favor of the United States of all oil, gas, and 
other minerals in the land. 

The land described in H. R. 2689 is reported to be a narrow strip 
approximately 80 feet wide and 632 feet long which has been improved 
at a cost in excess of $20,000. The committee was informed that taxes 
have been paid on the property to the county of Los Angeles since 
1909 and that the land has been in the possession of the Vusich family 
since 1914. 

The committee understands that the land described in the bill was 
part of a right-of-way granted to the Southern Pacific Railroad unde 
the act of 1871 which the railroad did not use and apparently disposed 
of. The act of March 8, 1922 (42 Stat. 414;43 U.S. C. 912), however, 
validates such dispositions only if the right-of-way is abandoned or 
forfeited by decree of a court of competent jurisdiction or act of Con- 
gress. The land in question was not abandoned in this manner. 
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The committee notes that H. R. 2689, introduced by Representative 
McDonough, is similar to other measures enacted into law during the 
83d and 84th Congresses. 

No appropriation of Federal funds would be authorized by this 
legislation. 

AGENCY REPORT 


The Department of the Interior recommends that general legislation 
be enacted to provide for this and similar cases instead of the enact- 
ment of special legislation in each case. However, since sufficient time 
in which to study and consider the general legislation recommended 
by the Department has not Sau available, the committee recommends 
the enactment of H. R. 2689. The Department’s report, approved by 
the Bureau of the Budget, is set forth following: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, ao July DD 1957 
Hon. Cuair ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 

Dear Mr. Encue: This is in reply to your request for the views of 
this Department on H. R. 2689, a bill to provide for the conveyance of 
all right, title, and interest of the Unite ‘d States in and to certain real 
property to Stella Vusich, and H. R. 3145, a bill validating a certain 
conveyance heretofore made by Central Pac fic Railway Co., a corpora- 
tion, and its lessee, Southern Pacific Co., a corporation, involving a 


certain portion of right-of-way, in the city of Lodi, in the county of 
San Joaquin, State of California, acquired by Central Pacific Railway 


under an act of Congress eared July 1, 1862 (12 Stat. L. 489), as 
amended by the act of Congress approved July 2, 1864 (13 Stat. L. 
356). 

We recommend that neither of these bills be enacted, at this time. 

H. R. 2689 would require the Secretary of the Interior to convey 
to Stella Vusich, without consideration, all the right, title, and interest 
of the United States in and to a described tract of land in Los Angeles 
County, Calif. H. R. 3145 would validate a conveyance made by 
the Central Pacific Railway Co. of a portion of its right-of-way in the 
city of Lodi, San Joaquin County, Calif. We believe that these bills, 
though worded differently, concern problems of a similar nature. We 
understand that H. R. 2689 has been introduced to remove a defect in 
Stella Vusich’s title which exists because the lands described in the bill 
are within the right-of-way apparently granted to the Southern Pacific 
Railroad Co. by various statutes in the 19th century. H. R. 3145, as 
we have pointed out above, would validate a conveyance made by the 
Central Pacific Railway. 

Considerable legislation, e. g., Private Law 218 (67 Stat. A75), 
Private Law 227 (67 Stat. A79), and Private Law 958 (68 Stat. 
A275), in the 83d Congress alone, has been enacted in the past in 
order to validate conveyances by railway companies of land within 
the limits of the rights-of-way granted to them by congressional action. 
A railroad may not alienate or abandon any part of the right-of-way 
granted, and no one can acquire the right-of-way through adverse 
possession. Northern Pacific Railway v. Tow nsend, (190 U. S. 267 
(1903)). A number of railroad companies have, however, conveyed 
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lands within rights-of-way, and it has been to cure the resulting defects 
of title that the bills mentioned above have been enacted. H. R. 2689 
and H. R. 3145 do not conform in all respects to the statutes enacted 
in the 83d Congress mentioned above. However, they are of the same 
general pattern and so is H. R. 6519, a bill to validate a certain con- 
veyance heretofore made by Central Pacific Railway Co., a corpora- 
tion, and its lessee, Southern Pacific Co., a corporation, to the State 
of Nevada, involving certain portions of right-of-way in the city of 
Reno, county of Washoe, State of Nevada, acquired by the Central 
Pacific Railway Co. under the act of C ongress approved July 1, 1862 
| (12 Stat. L. 489), as amended by the act of Congress approved July 2 
1864 (13 Stat. L. 356) 

Conscious of the undesirability of special legislation, this Depart- 
ment, when reporting on June 28, 1957, on H. R. 6519, submitted a 
draft of general legislation which we recommended be substituted for 
H.R. 6519 asintroduced. If that substitute bill were enacted, author- 
ity would be vested in this Department to consider situations such as 
those presented by these three bills and, if certain conditions were 
fulfilled, to validate the conveyances. We do not know the merits 
underlying either H. R. 2689 or H. R. 3145, and, accordingly, we 
recommend that, in lieu of the enactment of either bill, the substitute 
for H. R. 6519 which we proposed be enacted. The enactment of 
such general legislation is much more desirable than the enactment of 
these private relief bills. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
| Rocrer Ernst, 
i Assistant Secretary of the Interior. 


O 


| 
} 
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JuLy 31, 1958.—Ordered to be printed 


Mr. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 3402] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 3402) to provide for a display pasture for the 
bison herd on the Montana National Bison Range in the State of 
Montana, and for other purposes, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

EXPLANATION OF THE BILL 


H. R. 3402, if enacted, would authorize the Secretary of the Interior 
to acquire not more than 400 acres of land in Lake County, Mont., 
for a display pasture for the bison herd on the Montana National 
Bison Range. The land adjoins the refuge and would provide 
highly desirable extension to the range. 

The public has experienced considerable difficulty because of the 
location of the refuge in observing the buffalo and elk within the 
area. Only a small segment of the Bison Range is wayne ent to United 
States Highway No. 10—A, the main highway in that ar Moreover, 
since that portion of the refuge which may be viewed coe the highway 
is steep, rocky, and without water, buffalo seldom use this portion of 
the range. However, at such times as the buffalo do migrate into this 
part of the refuge, motorists frequently slow down or park on the 
shoulders of the highway to observe the animals and the road becomes 
obstructed to through traffic. This condition and the very limited 
visibility from either direction at this point has been the cause of a 
number of serious accidents. 

The land which the Secretary proposes to acquire if this legislation 
is enacted is located at Ravalli, Mont.; it lies on both sides of United 
States Highway 10—A and a line of the Northern Pacific Railroad and 
is adjacent to United States Highway 93; it is crossed by the Jocko 
River; and it would sustain 25 or 30 buffalo and elk on a year-around 
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basis. Existing bridges over the river would provide an underpass 
for the animals. 

The enactment of H. R. 3402, introduced by Representative Met- 
calf, would accomplish the following: 

1. Permit a continual display of buffalo and elk for the enjoy- 
ment of passing motorists, railroad and bus passengers; 

2. Help to remedy the hazardous traffic situation by providing 
off-road parking areas for passing motorists; and 

3. Effect a saving in maintenance and operating expenses of 
the Bison Range since the public will use the State highway in 
visiting the refuge instead of the present inadequate roads of the 
re fuge. 

The Department of the Interior estimates that the cost of the land 
would amount to $35,000 and that the development of the display 
pasture, such as fencing, waterholes, an irrigation system, and parking 
areas, would cost approximately $30,000. The committee expects 
the Department to remain within the cost estimate in the expenditure 
of Federal funds for the land acquisition. 


AGENCY REPORT 


The Department of the Interior recommends the enactment of 
H. R. 3402. The Department’s report, approved by the Bureau of 
the Budget, is set forth following: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 28, 1958. 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. EnGieE: Your committee has requested a report on 
H. R. 3402, a bill to provide for a display pasture for the bison herd 
on the Montana National Bison Range in the State of Montana, and 
for other purposes. This bill would authorize the Secretary of the 
Interior to acquire not to exceed 400 acres of land in Lake County, 
Mont., for this purpose. 

We recommend that H. R. 3402 be enacted. 

Big game animals on the Montana National Bison Range, particu- 
larly buffalo and elk, attract a large number of visitors to that area. 
In recent years, this public interest has been accelerated by the con- 
struction of new highways in that region. However, the public has 
experienced considerable difficulty because of the loc ation of the re fuge 
in observing these big game animals. 

Only a small segme nt of the bison range is adjacent to the heavily 
traveled United States Route 10, the main highway in that ares 
Buffalo occasionally migrate into a small wedge of pasture at this 
point and become visible to the tourists traveling the road. This 
frequently leads to a slowing down or stopping of automobile traffic 
and thereby creates a traffic hazard. The road shoulders offer the 
only available parking along this section of the highway and when 
traffic is halted in this manner the road becomes obstructed in a matter 
of minutes to through traffic. This condition and the very limited 
visibility from either direction at this point has been the cause of a 
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number of accidents and will continue to be a serious hazard. Enact- 
ment of this measure will help to remedy this situation. 

In the circumstances, we believe that an exhibition pasture of 
adequate size and with features representative of natural range con- 
ditions should be established for these big game animals at a site 
that is as near as possible to the new State highway. This will pro- 
vide both educational and recreational benefits to the public and will 
demonstrate Federal activities in this field. 

The particular area that we would expect to acquire pursuant to 
this bill is adequate for the proposed display pasture. If such area 
is acquired and developed properly, it will add greatly to the effective- 
ness of the program of the Montana National Bison Range. Such 
establishment will effect a saving in our maintenance and operating 
expenses at the refuge as the public thereafter will use the State 
highway in visiting the refuge instead of the present roads of the 
refuge that are inadequate to carry the heavy traffic that has developed. 

We estimate that the cost of the land and development, such as 
fencing, waterholes, and irrigation system, and parking areas, for 
purposes of this bill, would be $65,000. ‘This sum would break down 
into $35,000 for 400 acres of land and $30,000 for development. 
Additional operating costs would be $750 annually for the first 3 
years and thereafter $500 annually. 

The Bureau of the Budget has advised us that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Ross LEFruer, 
Assistant Secretary of the Interior. 


Enactment of H. R. 3402 is recommended by the Committee on 
Interior and Insular Affairs. 


O 
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AUTHORIZING THE FURNISHING OF HEADSTONES OR MARKERS 
IN MEMORY OF MEMBERS OF THE ARMED FORCES DYING IN 
THE SERVICE, WHOSE REMAINS HAVE NOT BEEN RECOVERED 
OR IDENTIFIED OR WERE BURIED AT SEA 


Juty 31, 1958.—Ordered to be printed 


Mr. O'Manoney, from the Committee on Interior and} Ing ap Alfa, y 
submitted the following OF MICHIGAN 


REPORT AUG 20 i533 


4 


[To accompany H. R. 4381] MAIN 
| uC mpany St] READING ROOM 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 4381) to amend the act of July 1, 1948 (62 Stat. 
1215), to authorize the furnishing of headstones or markers in memory 
of members of the Armed Forces dying in the service, whose remains 
have not been recovered or identified or were buried at sea, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to authorize the Secretary of the Army, 
upon application therefor, to furnish an appropriate Government 
headstone or marker for erection in any publie or private cemetery to 
commemorate certain deceased members of the Armed Forces. 


EXPLANATION OF THE BILL 


Following World War I and World War II, precedents were estab- 
lished for memoralizing members of the Armed Forces of the United 
States who died while serving in such forces, and whose remains were 
not recovered or identified, or were buried at sea, by the inscription of 
the names and pertinent data of those so memorialized on the wall 
of a chapel or other appropriate memorial erected by the American 
Battle Monuments Commission or by the Department of the Army. 
Authority for memorialization of deceased participants in World War | 
is contained in the act of March 4, 1923 (42 Stat. 1509), as amended 
(36 U.S. C. 121 et seq.). The act of July 1, 1948 (62 Stat. 1215; 
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24 U.S. C. 279a-c), authorizes similar memorialization for all persons 
who died while serving in the Armed Forces in an overseas theater of 
operations on or after September 3, 1939, and whose bodies have not 
been recovered or identified or have been buried at sea 

Until the end of World War II, most nonrecoverable cases occurred 
in combat areas in time of war and the overseas cemeteries provided a 
suitable place for memorialization of these nonrecoverables. The 
National Memorial Cemetery of the Pacific offers a suitable place in 
which to memorialize the missing of the Korean conflict. 

Until the passage of the act of August 20, 1954 (68 Stat. 880; 24 
U.S. C. 279d), as amended by the act of July 3, 1956 (Public Law 651, 
84th Cong.; 70 Stat. 489), there was no Scie authority to memo- 
rialize those whose remains were not recoverable except those who 
died overseas during time of war. This statute authorized setting 
aside, when available, suitable plots in national cemeteries to honor 
the memory of members of the Armed Forces missing in action or 
who died or were killed while serving in such forces and whose re- 
mains have not been identified or have been buried at sea or have 
been determined to be nonrecoverable, and permits the erection, at 
private expense, of appropriate markers in these plots in the national 
cemeteries in honor of any such member or group of members. The 
statute does not authorize the expenditure of appropriated funds for 
the procurement and erection of the markers. Since the end of 
World War II, the remains of approximately 1,400 decedents who 
died on active duty outside combat areas have been nonrecoverable. 

However, the committee believes that the Federal Government 
should furnish a headstone or marker, free of charge, to the families of 
lost servicemen who wish to commemorate their loved ones by placing 
a memorial headstone or marker over an empty grave. It is believed 
that if solace can be found by the families of these servicemen by 
having such a marker the Federal Government should meet the 
expense of these headstones. 


COST AND BUDGET DATA 


The Department of the Army estimates there will be an original 
cost to the Government of approximately $1 million, and thereafter 
there will be a small annual cost as servicemen lose their lives and 
their remains are not recoverable. 


DEPARTMENT RECOMMENDATIONS 


The Department of the Army interposes no objection to the enact- 
ment of the bill. The Bureau of the Budget opposes enactment be- 
cause it is believed that adequate memorialization is now provided 
for members of the Armed Forces who die in combat zones and whose 
remains are not recovered. 

There follows the report on the bill by the Department of the Army: 
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DEPARTMENT OF THE ARMY, 
Washington, August 13, 1957. 
Hon. Cart VINSON, 
Chairman, Committee on Armed Services, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request to the 
Secretary of Defense for the views of the Department of Defense with 
respect to H. R. 4381, 85th Congress, a bill to authorize the Secretary 
of the Army to furnish memorial markers commemorating certain 
deceased members of the Armed Forces, and for other purposes. The 
Secretary of Defense has delegated to the Department of the Army 
the responsibility for expressing the views of the Department of 
Defense thereon. 

The Department of the Army on behalf of the Department of 
Defense has considered the above-mentioned bill and interposes no 
objection to its enactment if the Congress deems it in the public 
interest. 

The purpose of the bill is to authorize the Secretary of the Army, 
upon application therefor, to furnish an appropriate Government 
headstone or marker for erection in any private or public cemetery 
(other than a national cemetery or other cemetery operated by an 
agency of the Federal Government) to commemorate certain de- 
ceased members of the Armed Forces. 

Following World War LI and World War II, precedents were estab- 
lished for memorializing members of the Armed Forces of the United 
States who died while serving in such forces, and whose remains were 


not recovered or identified, or were buried at sea, by the inscription 
of the names and pertinent data of those so memorialized on the wall 
of a chapel or other appropriate memorial erected by the American 


Battle Monuments Commission or by the Department of the Army. 
\uthority for memorialization of deceased participants in World 
War | is contained in the act of March 4, 1928 (42 Stat. 1509), as 
mended (36 U.S. C. 121 et seq The act of July 1, 1948 (62 Stat. 
1215; 24 U.S. C. 279a-c), authorizes similar memorialization for all 
persons who died while serving in the Armed Forces in an overseas 


r of operations on or after September 3, 1939, and whose bodies 
have not been recovered or identified or have been buried at sea. 


Until the end of World War II, most nonrecoverable cases occurred 
combat areas in time of war and the overseas cemeteries provided 

suitable place for memorialization of these nonrecoverables. The 
National Memorial ¢ emetery of the Pacific offers a suitable place in 
which to memorialize the missing of the Korean conflict. 

Until the passage of the act of August 27, 1954 (68 Stat. 880; 24 
U.S.C. 279d), as amended by the act of July 3, 1956 (Public Law 651, 
84th Cong.; 70 Stat. 489), there was no legislative authority to memo- 
rialize those whose remains were not recoverable except those who 
died overseas during time of war. This statute authorized setting 
aside, when available, suitable plots in national cemeteries to honor 
the memory of members of the Armed Forces missing in action or who 
died or were killed while serving in such forces and whose remains 
have not been identified or have been buried at sea or have been deter- 
mined to be nonrecoverable, and permits the erection, at private 
expense, of appropriate markers in these plots in the national ceme- 
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teries in honor of any such member or group of members. The 
statute does not authorize the expenditure of appropriated funds for 
the procurement and erection of the markers. Since the end of World 
War II, the remains of approximately 1,400 decedents who died on 
active duty outside combat areas have been nonrecoverable. 

However, if the Congress deems it in the public interest to enact 
legislation authorizing the Government to furnish memorial head- 
stones or markers commemorating deceased members of the Armed 
Forces, this Department suggests that any such statute should: 

(a) be sufficiently broad to cover all members of the Armed Forces 
of the United States who die at any time while serving in such forces; 

(6) not contain reference to “next of kin’ so as to eliminate the 
costly administrative burden of determining that the applicant is, in 
fact, the next of kin; 

(c) permit the furnishing of memorial markers or plaques for 
erection in national cemeteries as well as other public and private 
cemeteries ; 

(d) authorize the Secretary of the Army to prescribe appropriate 
rules and regulations for administration of the law; 

(e) impose no time limitation on the submission of applications so 
as to be consistent with the policy mentioned in (a) above, and with 
the act of August 27, 1954, as amended. 

There is attached suggested wording for legislation which will 
accomplish this result. 

It is estimated that the enactment of this bill, incorporating the 
suggested amendments, would result in an additional cost to the 
Government of approximately $1 million to provide requested Govern- 
ment headstones or markers. Since this item has not been budgeted 
for the fiscal year 1958, additional funds will be required. Where the 
remains of deceased members of the Armed Forces are recovered, the 
Government pays the expenses of recovery, identification, preparation 
of the remains, casketing, shipment of the remains, providing a 
military escort to the place of final interment, interment, and furnish- 
ing a headstone or marker for the grave. The act of July 25, 1956 
(Public Law 801, 84th Cong.; 70 Stat. 652), is not applicable to this 
report. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that, while there is no objec- 
tion to the presentation of this report, it is opposed to enactment of 
the bill. The position of the Bureau of the Budget is based on the 
fact that, as pointed out in the report, adequate memorialization is 
now provided for members of the Armed Forces who die in combat 
zones and whose remains are not recovered. The Bureau sees no 
objection to legislation providing Government headstones for that 
group for which adequate memorialization is not now provided, 
namely, members of the Armed Forces who have died outside 
combat zone since World War II and whose remains have not been 
recovered. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of Rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
4381, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


CHAPTER 791 
| (62 Stat. 1215) 


AN ACT To provide for the procurement and supply of Government headstones 
and markers for unmarked graves of members of the armed forces dying in 
the service or after honorable discharge therefrom, and other persons, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary 
of the Army is authorized and directed to furnish appropriate Govern- 
ment headstones or markers for the unmarked graves of soldiers of 
the Union and Confederate Armies of the Civil War, and for the 
unmarked graves of all members of the armed forces of the United 
States dying in the service, or former members whose last service 
terminated honorably; and for all unmarked graves in post and 
national cemeteries. The Secretary of the Army is authorized and 
directed to furnish, when requested, an appropriate memorial headstone 
| or marker to commemorate any member of the armed forces of the United 
: States dying im the service, whose remains have not been recovered or 
| ulentified or were buried at sea, for placement by the applicant in a national 


cemetery or in any private or local cemetery. The Secretary of the 
Amy, “ * * 


== eee ——— 


| Src. 2. The Secretary of the Army is authorized [and directed to 
make i and regulations concerning the type, design, weight, and 
size of headstones erected in all cemeteries under his control and 


i jurisdic i and of all headstones or markers furnished pursuant 
| to the provisions of this act] to prescribe such rules and regulations with 


| respect to the submission of applications for all Government headstones 
and markers and other pertinent matters as may be necessary to carry 
| out the provisions of this Act. 

wae. o. = * *, 
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Calendar No. 2115 


851tH CONGRESS SENATE REPORT 
2d Session No. 2076 


CONSTRUCTION OF AERONAUTICAL AND SPACE RE- 
SEARCH FACILITIES BY THE NATIONAL AERONAUTICS 
AND SPACE ADMINISTRATION 


Juty 31, 1958.—Ordered to be printed 


Mr. Jounson of Texas, from the Special Committee on Space and 


Astronautics, submitted the following 
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[To accompany 8. 4208] 


MAIN 
READING ROOM 

The Special Committee on Space and Astronautics which had under 
consideration the subject of construction of ae ‘ronautical and space 
research facilities by the N¢ —— al Aeronautics and Space Administra- 
tion, reports an original bill, 4208, authorizing appropriations to 
the National Aeronautics and. hone Administration for construction 
and other purposes, and recommends that the bill do pass. 

The Special Committee on Space and Astronautics initiated con- 
sideration of this legislation because the newly established Standing 
Committee on Astronautical and Space Sciences has not yet been 
constituted. It was deemed necessary to initiate this authorizing 
legislation in order not to delay final action by Congress on this 
important measure. 

PuRPOSE OF THE BILL 


The purpose of this bill is to authorize acquisition of property. and 
construction of additional facilities at installations of the new National 
Aeronautics and Space Administration (previously the National Ad- 
visory Committee for Aeronautics) created by the National Aeronaut- 
ics and Space Act of 1958. The declaration of policy of this act states 
(see. 102 (b)): 


The Congress declares that the general welfare and security 
of the United States require that adequate provision be made 
for aeronautical and space activities. 


20006 
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Section 102 (c) (5) further declares that such activities be conducted 
to preserve— 


the role of the United States as a leader in aeronautical and 
space science and technology. 


Under the policy guidance of the National Aeronautics and Space 
Council, headed by the President, the new National Aeronautics and 
Space Administration has been invested with the awesome responsi- 
bility of carrying out the provisions of the Space Act. It is necessary, 
therefore, for NASA immediately to expand its activities as a first 
step in fulfilling this important mandate. This will require, among 
other things, the construction of new research and operational facili- 
ties to enable NASA to seek solutions to pressing scientific problems 
which continually arise as the body of space knowledge and technology 
expands. It would be difficult to overestimate the significance of such 
research facilities in the prope r execution of the task. 

In accordance with a further provision of the Space Act, acquisition 
of property, or expenditures of a capital nature (such as plant acqui- 
sition, construction or expansion) in excess of $250,000 must be au- 
thorized by the Congress. The facilities requested have been given 
the highest priority by NASA and have been approved by the Bureau 
of the Budget. 


’ J ; / 
Sum maru. construs on an / equipmen prograr 


Expansion of facilities_- yps Island, Va : $24, 500, 000 





Space projects center ity of Washington, D.C 3, 750, 000 
Equipment and instrumentation _- Various locations Z 14, 550, 000 
Total, construction and equipment program 7 47, 800, 000 


DiscrieTION OF PROJECTS 
PILOTLESS AIRCRAFT STATION (WALLOPS STATION 
EXPANSION OF FACILITIES 
1. DESCRIPTION AND JUSTIFICATION 


This project covers the expansion of facilities at the Pilotless Air- 
craft Station, Wallops Island, Va., to provide for the launching of 
solid-fuel and liquid-fuel rockets on Wallops Island proper. Because 
of the hazards involved, it will be necessary to move the housekeeping 
functions from Wallops Island to the mainland. A site of 1,000 acres 
is required to accommodate the necessary buildings and facilities on 
the mainland. Acquisition of 1,600 acres of the intervening marsh 
between the mainland property and Wallops Island, together with 
800 acres on nearby Assawoman Island, is also necessary for tracking 
stations, and for security and safety reasons. A causeway connecting 
the island facilities with the mainland will be required. 

The layout is such that the facilities will be within reasonable 
distance of each other in order to facilitate travel and to keep to a 
minimum the initial expenditure required in roads and general site 
preparation cost. Areas will be reserved for space-consuming acces- 
sories, such as the antenna, required for long-range tracking, telemetry, 
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and radar installations. Space will also be allowed for fuel dumps, 
some of which will have to be isolated because of safety requirements. 

Consideration is to be given to the use of reinforced concrete on all 
structures wherever feasible. Reinforced concrete is an economical, 
permanent type of construction and will compete favorably costwise 
with many types of construction, while at the same time, having the 
advantage of much higher resistance to blast and the advantage of low 
maintenance, It is planned to construct two launching sites with a 
control station between which will serve both sites. 

Descriptions and functions of each of the construction items follow: 


Ma inland facilitre Ss 

Administration and range control building. This building will 
provide space for the personnel engaged in engineering and admin- 
istrative functions. It will include a cafeteria and offices for the use 
of the research, engineering, administrative, and procurement person- 
nel. The second floor will be devoted primarily to research activities. 
A large control room will be located in the wing overlooking W allops 
[sland which will house the necessary instrumentation for minitoring 
all phases of the overall rocket launching and flight. Terminating 
in this control room will be lines from the launching blockhouse, 
tracking radars, telemeter stations, downrange tracking stations, 
both land based and ship based, plus communication links with area 
survey airplanes and surface ships. 

Model assembly and reliability check laboratory.—This building will 
provide space for the complete assembly of flight vehicles and for the 
shop checking of all components. It will be possible to isolate the 
floor space utilized by each flight model as necessary by partial height 
partititions. Each preparation area has available to it space in adjoin- 
ing laboratory areas which will house the necessary auxiliary equip- 
ment and instrumentation and in case of mode Is handled by contractors 
will make it possible to isolate the contractor’s activities. Space on 
second floor of the laboratory will accommodate the hydraulics and 
electrical and mechanical equipment necessary to check out these por- 
tions of the flight vehicles. 

Technical service shop.—This building will be of the same dimensions 
and type of construction as the building described above, with the 
exception that it will only have one two-story extension. The floor 
area of the shop will be subdivided by partial height movable par- 
titions to divide the working areas. Space for mac shine shop, model 
work, finishing, and stockroom will be provided. Arrangement will 
be flexible to allow future c thange in use if necessary. 

Power and communication.—Electric power will be available from 
the lines of the Eastern Shore Public Service Co. whose lines now 
cross the projected site. A substation to step down the voltage to 
distribution levels will be provided. Communication lines will be 
provided for connection with outside telephones as well as necessary 
telephone connections between buildings and the island facilities. 

Roads, sidewalks, and parking lots —A road system connecting the 
causeway with the mainland buildings and providing access to 
Virginia State Route No. 679 will be constructed. The precise 
alinement of this road between the site and the highway will depend 
on a topographic survey and availability of rights-of-way. Sidewalks 
and parking will be provided. 








4 AERONAUTICAL AND SPACE RESEARCH FACILITIES 


Water and fire-protection system.—Water for the mainland will be 
obtained from deep wells and stored in an elevated water tank of 
100,000 gallons with distribution lines to buildings. Fire mains will 
be located as required and tied to a salt water automatic pump system 
fed from a pond dredged in the marsh. 

Sanitary system.—A sewage disposal plant capable of taking care 
of the initial buildings and so designed as to be readily extended will 
be constructed. 

Heating plant.—A central heating plant will furnish steam to all 
buildings. Distribution will be through underground lines carried in 
concrete trenches. 

Security fence and quardhouse.—A security fence will be located on 
the boundary of the property with the entrance to the site equipped 
with a guardhouse and gates which can be locked. Other security 
fences around certain areas will be provided as required. 

Causeway.—A causeway, with a 20-foot-wide roadway and 3 feet 
above the highest recorded high water, will be constructed connecting 
the mainland facilities to Wallops Island. The exact location will be 
determined by the subsoil investigation and may be changed slightly 
to take advantage of the most favorable and economical location as 
disclosed by the design. The nature of the crossing at Cat Creek will 
depend on negotiations with the Corps of Engineers and will be 
either a swing span or a high-level fixed span. The causeway proper 
will consist of fill with trestles at each end of the Cat Creek crossing 
Wallops Island facilitie S 

Launching pads.—The south launching pad will be located 600 feet 
from the control station and the north pad is 1,200 feet from the con- 
trol station, these distances being esiablished by safety considerations. 
Design criteria of the launching pads and the launcher have not been 
fully established. Both pads will be connected to the control siatiion 
vith a conduit system for handling communications and firing circuit 
lines. Water will be made available for both slabs for flushing, 
washing down, and fire proteciion purposes. A ground level storage 
tank with automatic pumps is contemplated. A study will be made 
of utilizing salt water pumped from a pond to the west of the island 
which, if feasible, will reduce the cosi. 

Launching site control station.—The central control station will 
serve both the launcher sites. The station will have inside dimensions 
of 40 by 60 feet, will be consiructed of reinforced concrete, and will be 
covered with protective sand. Blast-proof doors and_ blast-proof 
periscopes for viewing will be provided. The station will be air 
conditioned and fresh air will be supplied from a distance in case the 
regular intakes cannot be used because of an explosion on or near che 
control station. Provisions will be made inside the station for rocket 
instrumentation, monitoring devices, central control desk, sequencer, 
and fuel monitoring equipment. 

Access road, equipment parking, and seawall. The site has been 
planned to provide a road which will parallel the beach and which 
ran be extended and all the way to the north end of Wallops Island. 
This will allow future launching sites to be located between the road 
and the beach. The arrangement will allow an orderly expansion as 
required by the future needs of the space program. An extension of 
the existing Wallops Island seawall northward for 6,000 feet will be 
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constructed. The area immediately surrounding the launcher will be 
enclosed by a wire fence to assist in monitoring the area just prior to 
launching time. Also provided will be a warning light and audio 
warning system which will assist in clearing the area. <A parking area 
near the control station to accommodate fuel trailers and other mobile 
equipment on ready status will be constructed. 

Vehicle and rocket launching facilities —Rocket launchers, together 
with the necessary auxiliary equipment, will be provided for each of 
the launching pads. On the south pad, a launcher and an umbilical 
tower will be provided. Located within the control station and tying 
in with this launcher pad will be the necessary missile checkout 
equipment, weight control equipment, hydropneumatic systems, and 
control and firing circuits. A movable service tower allowing loading 
and final check of guidance control and research instrumentation just 
prior to firing will be provided. This tower will be readily movable 
and so designed to be flexible and capable of accommodating rockets 
and models with considerable variation in diameter and length. 

On the north pad, a rocket launcher of heavier design and embody- 
ing the more desirable features of existing rocket launchers now in 
use will be constructed. This pad will be equipped for either a dry 
or a wet launch. In case of the wet launch, the flame deflector 
surfaces will be flooded with cooling water. A more elaborate service 
tower than is planned for the south pad will be constructed for the 
north launcher, This tower will operate on rails and will be utilized 
both to elevate the model to firing position as well as to provide numer- 
ousworking levels during the preflight loading and instrumentation 
adjustment. A special trailer to be used in connection with this tower 
and to handle large rockets and models will also be provided. 

Fire-control equipment, together with all missile guidance control 
powerplant monitoring equipment will be located within the control 
station proper. Cireuits will be carried to the launching pads under- 
ground; in some cases, surface conduit will be used. Electrical power 
for normal service use as well as power supplied at special voltages 
and frequencies will be provided. The transformer bank will be 
located in a reinforced concrete structure near the control station 
to protect it from blast and spill. Also housed within the structure 
will be all pneumatic and hydraulic equipment not necessary in the 
station. 

It is planned to handle all rocket fuel and oxidizers by the use of 
tank trailers. Each tank trailer will be equipped with a pump 

capable of charging the rocket tanks directly. When not in use, 
equipment will be parked either at the mainland or the maintenance 
area. At present, most oxidizers, particularly liquid oxygen, can 
be obtained in large quantities as needed from Philadelphia. “ Investi- 
gation indicates that the supplier will deliver liquid oxygen in his 
own insulated tank trailers on an as-needed basis. This will make 
it unnecessary to build liquid storage tanks and pumping equipment 
at the site. Some storage of fuel, particularly the more exotic fuels 
and fuels requiring longer delivery time will be necessary and will be 
provided in the area designated on the mainland. 

Power and water.—-A powerline to the control station and to the 
launching area will be provided from an extension of the existing 
Wallops Island high-tension distribution system. It is estimated 
that a 700-kilowatt connected load will be required. <A fresh water 
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line from the existing Wallops Island system to the launching arex 
will be provided. 


Instrumentation systems 


The range requirements for scientific space flight experiments will 
be highly specialized and not necessarily compatible with those of a 
military range. Moreover, a real service will be rendered to the scien- 
tific community by insuring that a range with the required fle xibility, 
specialized handling and instrumentation equipment, and economical 
operating characteristics is available for research experiments. Such 
a range would also complement the military ranges by providing a 
facility where preliminary flight experiments can be conducted to 
develop components and systems for later use at the other ranges. 

To accomplish these objectives, it is planned to extend the capa- 
bilities of the Wallops Island station instrumentation to include the 
following systems: 

Electronic tracking systems.--Space-vehicle ascent and_ insertion 
guidance and tracking system: To place a space vehicle in a precise 
trajectory or orbit requires very accurate measurement and control of 
the vehicle’s position and velocity during the ascent and_ orbit- 
insertion phases of the flight. The equipment to be provided for this 
purpose will consist of a basie high-precision tracking system, a 
special-purpose computer, and a command-control system. 

Long-range radar tracking system: The measurement of position 
and velocity components of satellites and other vehicles at long range 
requires the use of a high-powered radar system. To provide this 
necessary capability for the planned space -flight experiments, a radar 
system using high-gain antennas and Maser amplifiers will be de- 
ve loped and installed. 

Rad: ar spare parts and test equipment: Because the tracking sys- 
tems discussed above are of special design, sps re parts and components 
will not be generally available as off-the-shelf items. To prevent 
extensive delays in operational use, spare parts and compone na will be 
procured with the equipment. In addition, specialized test equipment 
will be procured for monitoring and repairing the equipment. 

Tracking data handling equipment: Tracking information in the 
form provided by various radar systems must be converted to other 
forms suitable for operation of flight-control consoles, computers, 
range data interchange systems, and recorders for subsequent scien- 
tific analysis. In order to facilitate these operations, suitable digital 
data read-out, conversion, storage, and recording equipment will be 
provided. 

Photograph ic-optical SYS stems. Sate llite and missile cameras: Several 
special-purpose cameras will be required for the determination of 
positions and trajec tories of probes and space vehicles, for precise cali- 
bration of the electronic tracking systems, and for documentation of 
the experiments. It is planned to provide ballistic cameras for pre- 
cision calibrations, still and motion-picture cameras for recording 
events rr the prefiring and early launch phases, and a specialized 
wide-angle, satellite-type camera system for photographing objects 
against a star background. 

Long focal-length tracking telescope: The development of experi- 
mental vehicles requires close optical and photographic coverage of 
the vehicle during boost and staging phases of the flight so that 
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attitude, spin, and control position of the flight vehicle, as well as 
causes of various malfunctions, such as structural failures, erratic 
motor or control system operation, explosions, etc., may be deter- 
mined. For these purposes, a long focal-length optical and photo- 
graphie tracking instrument system will be provided. 

Telemetry data receiving and recording system.—High-gain telemetry 
receiving antenna systems: Since the power transmitted by space 
vehicle telemetry transmitters is very low, and long-range reception 
is required for conduct of the planned space-flig ht experiments, as 
much gain as possible must be built into the ground receiving anten- 
nas. Automatic tracking 60- to 80-foot diameter parabolic antenna 
systems will be provided for this purpose. 

Standard telemetry receiving and recording systems: A conven- 
tional telemetry system will be required to monitor and record the 
operation of complex rocket motors and their control systems and for 
handling data from the scientific sensors in nonorbiting test vehicles. 
It is planned to provide the necessary receiving systems and magnetic 
tape recorders for handling standard FM/FM and PDM/FM telemetry 
transmission. 

Special narrow-band, long-range telemetry system: The reception 
ot very low-power telemetry signals from orbiting and other space 
vehicles will require the use of a very sensitive, narrow-band-width, 
phase-locked type of receiving equipment. Special receiving systems 
of this type will be provided. 

Range operation and control systems.—-Launch area programing and 
coutrol system: For safe and effective operation of a flight range, all 
prefirmg and launching functions must be coordinated and directed 
by a master control system. Such a system will include a precision 
timing system, a programer, data display consoles, plot boards, and 
a launch-area communications network for connecting the central 
control point to the launching site and the various instrumentation 


sites. Communications and data transmission equipment is also 
required for synchronizing the downrange and mobile instrumentation 
sites with the launching area. A master programing and control 


system will be provided for this purpose. 

Range safety and destruction system: In order to insure the safety 
of personnel and prope rty that might be endangered by malfune ‘tions 
of space-flight vehicles that redirect their planned trajectory, special 
equipment must be provided which continuously predicts the impact 
point of the vehicle and reliably displays this information to the range 

safety officer. A control system which enables the safety officer to 
terminate the flight under such circumstances is also required. 

Computation system: In order to provide real-time information on 
the velocities and accelerations of vehicles in flight and to resolve such 
data to the dese ription of trajectories and orbits and predicted down- 
range impact or recovery points as required for range safety, control 
of sraibalalon system cutoff and staging and other command functions, 
transfer of acquisition information to downrange stations, and execu- 
tion of recovery procedures, a high-speed, large-storage computation 
system is required. ‘To accomplish these functions, it is planned to 
rent the necessary digital-computer equipment, and acquire the asso- 
ciated analog-computer equipment, couplers, data transformation and 
storage devices, and installation accessories required to provide a 
complete operational system. 
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Meteorological instrumentation: Survey instruments using  bal- 
loon-borne packages and rocket-sondes will be required for determ- 
ining high-altitude atmospheric conditions before and during research 
flight operations. 








Land acquisition 

One thousand acres on the mainland will be required to accommo- 
date the building facilities as well as the large antennas required for 
long-range radio interferometer, radar, telemeter equipment, and, 
also, fuel storage. Acquisition of 1,600 acres of the intervening 
marsh is necessary for safety and security purposes. Acquisition of 
800 acres of Assawoman Island is required to permit location of track- 
ing sites and telemeter equipment suitably removed from the launch- 
ing area. 











Design and engineering services 
It is planned to handle the design of the majority of the facilities 
and equipment through architect-engineer firms. 













ESTIMATE 





2. Cost 





Summary 









Mainland facilities _ $6, 182, 500 
Wallops Island facilities _ 4, 680, 000 
Instrumentation systems 12, 500, 000 
Land acquisition 600, 000 
Design and engineering services 537, 500 

I ities wench ce nite tom . 24, 500, 000 
















Detailed cost breakdowns are as follows: 


Mainland facilities: | 
Administrative and range control building S670, OOO | 
cS | 
Building and foundations z 376, 200 
Heating, ventilating, and air conditioning 74, 100 | 
Plumbing __- 3 28, 500 Hl 
Electrical 91, 200 1 
Equipment ; ; 100, 000 } 
i 
: 
Model assembly and reliability cheek laboratory 1, 095, 250 
| 
Building and foundation 623, 870 
Heating, ventilating, and air conditioning_-__- ‘ 122, 880 
Plumbing ah ; 17, 260 
Electrical S : a 151, 240 
Equipment : 150, 000 






Technical service shop-------- wa 950, 000 









Building and foundation__- _ 627, 000 } 
Heating, ventilating, and air conditioning. 123, 500 
Plumbing 17, 500 t 
Electrical_- 152, 000 ' 
é 





Power and communication ; : : 450, 000 





Main substation are i soak 170, 000 
Distribution lines, building and unit substation, and com- 
munication ; z sioneiad ; eh 280, 000 









Summary—Continued 


Mainland facilities—Continued 
Roads, sidewalks, and parking lots 


Road to site_ a aia 
Site roads and parking lots 
Sidewalks ey be sian pe acti ata alc 
(Yearing and drainage 


Water and fire protection 


Elevated tank ' 
Wells, pump, and treatment - 
Distribution 

Salt water fire system 


Sanitary system 


Sewage treatment : i 
Collecting and discharge system 


Heating plant 


Juilding and foundation 
Heating and ventilation 
Plumbing 

Electrical 

Boilers and auxiliaries 
Steam distribution system 





Security fence and guardhouse 


Jarbed wire fence 
Chain link fence 
Guardhouse 


Causeway 


Fill and dredging 
Bridges and approaches 
Roadway 


| Total, mainland facilities 
| Walleps Island facilities: 

Launching pads 

| Launehing site control station 


Building and foundation 

Heating, ventilating, and air conditioning 
Plumbing 

Electrical 


Access road, equipment parking, and seawall___ 
| 
i . ° 
Roads, parking, and sidewalks to launching slabs 
i Seawall___- Peseta 
v | 
Vehicle and rocket launching facilities_.__- 
i South pad Pod ees . 
| 
| Launcher and umbilical tower_. 
Launcher control 
H Model checkout equipment 


Supplementary checkout equipment____ 
Service tower and accessories_- 
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$291, 460 
47, 500 
199, 500 
5, 225 
39,..235 


127, 300 


71, 250 
12, 825 
11, 875 
31, 350 


47, 500 
28, 500 
19, 000 


ty 

wi 

* > 
mC oi 
moO oo 


Y 


Who > 
ico 


wo 


2, 85 
2, 300, 000 
1, 195, 500 
1, 067, 100 

37, 400 


6, 182, 500 


85, 500 
646, 000 
139, 300 

84, 000 

19, 400 
103, 300 


598, 500 


142, 500 
456, 000 


3, 112, 500 


912, 500 
237, 500 
190, 000 
142, 500 
142, 500 
200, 000 
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Summary-—Continued 


Wallops Island facilities—Continued 
Vehicle and rocket launching facilities—Continued 


North pad_ . 7 G tees te $1, 035, BOO 

Launcher , ‘ a ; 300, 000 

Serviee tower and accessories 350, OOO 

Special model trailer and erector ‘ : i100, OVO 

Checkout equipment. ‘ 190, 000 

Weight control es 95, O00 

General equipment ; care 1, 165, 000 

Fuel storag: 3 rn ‘ 237, 500 

Power distribution _- 7 ] 120, 000 

Klectrical equipment__ --_- --- ceo . 190, 000 

Tank trailer units : 285, 000 

Firing sequencer and circuits * 190, 000 

Hydropneumatic equipment shelter 142, 500 

Power and water... ; . 237. 500 

Powerline 166, 500 

Fresh water . 19, 000 

Salt-water deluge system §2, 000 

Total, Wallops Island facilities 4, BSO, OOD 

strumentation systems: 

Electronic tracking systems aa 7, 330, 000 
Space-vehicle ascent and insertion guidance and tracking 

system aS eile ste 3, 480, 000 

Long-range radar tracking system 2, 200, 000 

Radar spare parts and test equipment . 750, 000 

Tracking data handling equipment 900, OOO 

Photographie and optical systems S00, OOD 

Satellite and missile cameras 350, 000 

Long focal-le ngth tracking telescope 150, 000 

relemetry data receiving and recording system 1, 850, OOO 

High-gain telemetry receiving antenna systems 1, 150, 000 

Standard telemetry receiving and recording systems 100, O00 

Special narrow-band, long-range telemetry system $00, OOO 

=x 

Kange operation and control systems 2, 520, 000 

Launch area programing and control system Ja 850, 000 

Range safety and destruction system 800, 000 

Computation system : 500, 000 

Meteorological instrumentation 270, 000 

Total, instrumentation systems_- 12, 500, 000 

Land acquisition a 2 : . 600, 000 

Design and engineering services___- : 537, 500 


Total estimated cost — ; _ 24, 500, 000 
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VICINITY OF WASHINGTON, D. C. 
SPACE PROJECTS CENTER 
1. DESCRIPTION AND JUSTIFICATION 


In order to carry out and properly coordinate its new responsibilities 
in the field of space research and exploration, the NASA must assemble 
a unified group of personnel. The size of the group required is such 
that, in the relatively near future, any combination of this group and 
an existing NASA laboratory would become administratively un- 
wieldly. Although temporary office and laboratory space will be made 
available at an existing station by rearrangement and crowding, new 
office and laboratory f facilities for a space projects center must be 
provided at an early date. 

There are important advantages to be gained by locating such 
center in the area near Washington, D.C. These advantages inc Sue 

(1) Ease of liaison with such other Government agencies as 
the Atomic Energy Commission and various establishments of 
the Department of Defense. 

(2) Ease of liaison with the Nation’s scientific community as 
represented by the National Science Foundation, National 
Academy of Sciences, large universities, and technical societies 

(3) Ease of liaison with the staffs which many industries 
already maintain in Washington for military contacts. This is 
a very important consideration, since a large portion of the funds 
of the NASA are anticipated to be spent on research and develop- 
ment contracts with industry. 

(4) Ease of liaison with NASA and other Government field 
stations, both in the United States and abroad, and with manu- 
facturing plants within the United States. The Washington area 
is convenient to long-range air transportation and to major rail 
and highway routes. This is also an important consideration 
because of the farflung nature of space-flight launching and 
tracking operations. 

(5) The availability of Government-owned land upon which a 
space projects center can be built. 

This project covers the initial construction of facilities for the space 
projects center, as follows: 

Space projects building.—This building will serve as the initial 
headquarters for the center. The offices of the Director and his 
staff together with offices for the technical and contracting staff will 
be located in the building. One wing of the basement will house 
computer equipment and the other wing of the basement will be used 
for a cafeteria. 

Research projects laboratory.—This laboratory will be designed for 
maximum flexibility and will consist of two stories and a basement. 
The first and second floors will provide space for engineering personnel, 
electronics work, and control and guidance instrumentation, The 
basement will house instrument and electronics shop equipment and 
personnel. 

Utilities, roads, and site development.—The access road and con- 
necting drives to the laboratories will be adapted to fit the topographic 
features of the selected site to the best advantage. A nominal allow- 
ance is estimated to permit connections to existing public utilities for 
water, sewage, power, and communications, 
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2. Cost EstTiIMATE 


Space projects building $2, 020, 000 
Research projects laboratory : 1, 045, 000 
Utilities, roads, and site development - 475, 000 
Design and engineering services ; 225, 000 

Total estimated cost _- 3, 750, 000 


VARIOUS LOCATIONS 
EQUIPMENT AND INSTRUMENTATION 
J. DESCRIPTION AND JUSTIFICATION 


Fundamental to the effective conduct of the long-range, space- 
flight experiments planned in the NASA space flight program, partic- 
ularly those involving advanced satellites, atmospheric reentry 
vehicles, and vertical and Junar probes, is the provision of adequate 
scientific measurement and operational systems at various locations 
on the earth. 

For this purpose, four general classes of equipment are required 
as follows: 

Extension of minitrack and optical network capabilities 

To cover the data acquisition and handling requirements for the 
planned NASA programs on advanced scientific satellites and lunar 
probes, it is proposed to improve the capabilities and provide a limited 
initial extension of the minitrack and optical tracking stations 
developed for the IGY program. 

Improvement of existing minitrack stations.—Experience gained dur- 
ing initial operation of the minitrack stations in the IG iY satellite 
program has established the need for improving and augmenting the 
existing equipment to provide more accurate and reliable data acquisi- 
tion capabilities. To accomplish these objectives, it is planned to 
install Doppler equipment at the stations to improve satellite acquisi- 
tion and orbit definition. Narrow-band, phase-locked telemetry 
receiving equipment for more reliable reception of low-level data 
transmissions from satellites will also be provided. Improvements 
will similarly be made in the accuracy and reliability of obtaining 
orbital information by provision of advanced digital data readout 
equipment. Refinements will also be made to existing antenna 
systems to provide wider coverage and more accurate tracking. 

Provision of equipment and facilities for two additional minitrack 
stations.—The number and location of existing minitrack stations 
place important limitations on the frequency with which orbiting 
vehicles can be tracked and interrogated, and severely restrict the use 
of satellite orbits that could provide evaluation of geophysical param- 
eters to more northerly latitudes. As an initial effort to alleviate 
these limitations, it is proposed to provide the necessary equipment 
and facilities for 2 additional stations of the minitrack type. These 
stations will be equipped with the improved types of tracking and 
telemetering systems discussed in the preceding paragraphs. 

Improvement of capabilities of existing optical tracking stations.— 
Experience gained during initial operation of the optical trac king 
stations provided for the IGY satellite program has established the 
need for improving the satellite acquisition capabilities of their equip- 
ment. It is planned to provide improved timing and electronic 
acquisition systems at these stations for this purpose. 
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Provision of long-range telemeter data acquisition systems.—The recep- 
tion of data telemetered from vehicles on extended space flights, 
particularly out to earth-moon distances, will require the provision of 
special high-gain, low-noise receiving systems at several points on the 
earth’s surface. It is accordingly planned to provide such systems at 
two minitrack stations to support planned flight experiments of this 
type. Each system will include large parabolic-antenna equipment 
to pick up the low-level signals, special receiving and decoding equip- 
ment for extracting the scientific and video information and asso- 
ciated data recording and handling devices. 


Downrange data acquisition station 


In order to track, command control, and acquire telemetered data 
from long-range vehicles and satellites launched from the Wallops 
Island Station, it will be necessary to establish a downrange data 
acquisition station. Systems required for these purposes are dis- 
cussed in the following items: 

Precision range and ve locity measuring syste ms. This equipment will 
track the vehicle very precisely during the period immediately after 
insertion into orbit and extract the information necessary for precise 
orbit or trajectory prediction. It will consist of tracking, velocity 
measuring, and special computing equipment. 

Telemeter reception equipment.—Kquipment will be provided for the 
reception of telemetry data during the initial phases of orbital flight. 
This equipment will also be used for the reception of telemetry data 
from long-range, nonorbiting reentry test vehicles. 

Data handling and transmission system.—The data acquired from 
the instrumentation discussed in the preeeding two paragraphs will 
need to be transmitted in real time back to the launching site and 
computation center. Special data encoding and radio transmission 
equipment will be provided for this purpose. 

Reentry command-control systems 

As the NASA space flight program contemplates the development 
of effective recovery techniques for long-range and orbiting vehicles, 
specialized instrumentation equipment will be required to effect re- 
entry command control. It is proposed to provide the following types 
of equipment systems for this purpose: 

Terminal data transmission equipment.—This equipment will be re- 
quired to receive predicted position and velocity data from the con- 
trol center as necessary for tracking acquisition, synchronization and 
retrorocket timing computations. Terminal radio data links and 
decoding equipment will be provided for this purpose. 

Tracking system.—Equipment will be required to track vehicles to 
determine precise position and velocity characteristics and to provide 
the required input for computer analysis. A combined pulse and 
doppler tracking system equipped with digital data readout equipment 
to convert data in a form suitable for computer analysis will be 
provided for this purpose. 

Computing system.—A computer will be required to make a real-time 
computation of the exact retro-rocket timing and impulse needed to 
cause the vehicle to reenter the atmosphere at a preselected area. A 
suitable system of this type will be acquired. 

Command-control system.—A command system will be required to 
transmit to the vehicle the data necessary to control the reentry 
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retro-rocket| operation. The necessary system for effecting this 
operation will be provided. 


Portable launching and instrumentation systems 

For many of the planned scientific experiments, it will be necessary 
to conduct operations at locations in various parts of the world where 
permanent ground facilities are not available or may not be desirable 
because of the temporary nature of the particular operation. In 
order to provide a nipabiliky for undertaking such experiments, suit- 
able portable launching and instrumentation systems will be pro- 
vided. This equipment will consist of portable launchers for vertical- 
flight geophysical probes, and trailer-mounted tracking, telemeter- 
receiving, data-handling, and command-control systems. 


> 


2. Cost EstTiMaATt 


Extension of minitrack and optical network capabilities $9, 580, OOO 
Improvement of existing minitrack stations t 160, OOO 
Provision of equipment and facilities for 2 additional minitrack 

stations 2 600, 000 
Improvement of capabilities of existing optical tracking stations 250, 000 
Provision of long-range telemeter data acquisit ion svstems 2, 570, OOO 

Downrange data acquisition station 4, 480, 000 
Precision range and velocity-measuring system 1, 930, 000 
Telemeter reception equipment L, SOO, OOO 
Data handling and transmission system 750, 000 

teentry command-control systems : : 4, 000, OOO 
Terminal data transmission equipment . 250, 000 
Tracking system 2, 825, 000 
Computing system 750, 000 
Command-control system : : 175, OOO 

Portable launching and instrumentation systems ; 1, 490, 000 

Total estimated cost s 19, 550, 000 


Fiscat Dara 


Enactment into law of this measure will involve the expenditure of 
$47,800,000. 
DePARTMENTAL Data 


5S. 4208 represents the construction program of the National 
Aeronautics and Space Administration and has the approvi al of the 
Bureau of the Budget as is evidenced by letter dated July 30, 1958 
from Dr. Hugh L. Dryden, Director, National Advisory Committee 
for Aeronautics, which is set out below and made a part of this report. 


NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS, 
Washington, D. C., July 30, 1958 
Hon. Ricuarp M. Nixon, 
President of the Senate, 
Washington, pil’. 
Sir: The National Advisory Committee for Aeronautics, on behalf 
of the National Aeronautics and Space Administration, respectfully 
submits for your consideration a draft of proposed bill, to authorize 
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appropriations to the National Aeronautics and Space Administration 
for construction and other purposes. 

The purpose of the bill is to prov ide legislative authorization for 
NASA’s construction program. This program is in accord with the 
President’s program, and the Bureau of the Budget has authorized 
submission of this proposed legislation to the Congress. 

It is respectfully requested that it be acted upon by the 85th 
Congress. 

Sincerely yours, 
Hveu L. Drypen, Director. 


O 
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PROVIDING THAT ALL INTERESTS OF THE UNITED STATES IN A 
CERTAIN TRACT OF LAND IN KENTUCKY SHALL BE QUIT- 
CLAIMED AND RETURNED TO THE COMMONWEALTH OF KEN- 
TUCKY 


Jury 31, 1958.—-Ordered to be printed 


Mr. O’Manoney, from the Committee on Interior and InsulgyA fairs iv ¥ 
submitted the following OF MICHIGAN 


REPORT AUG 
MAIN 


ee 


1OvuV 


[To accompany H. R. 4503} READING ROOM 


The Committee _ Interior and Insular Affairs, to whom was refer- 
red the bill (H. R. 4503) to provide that all interests of the United 
States in certain tract of land formerly conveyed to it by the Com- 
monwealth of Kentucky, shall be quitelaimed and returned to the 
Commonwealth of Kentucky, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

PURPOSE 


H. R. 4503, as amended by the committee, provides that all interests 
of the United States in a tract of approximately 12 acres of land 
located at Kentucky River lock and dam No. 4, which land was 
conveyed to the United States by the Commonwealth of Kentucky, 
shall be quitclaimed and returned to the Commonwealth of Kentucky; 
subject to restrictions, reservations, and easements determined by the 
Department of the Army to be necessary, without payment of mone- 
tary consideration therefor. 

NEED 


The Department of the Army reports that the property described 
in H. R. 4503 is no longer required by the United States for the pur- 
pose for which the State of Kentucky made it available. Under the 
House committee amendment, the Department of the Army would 
retain such rights to cross the land involved as are required for the 
operation, repair, maintenance or reconstruction of existing or future 
improvements on the river and the privilege of flooding intermittently 
portions of the tract if necessary in connection with such activities, 
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The land is now being used by the Commonwealth of Kentucky 
under a 99-year lease which terminates in 1977. All buildings on 
the land are the property of the Commonwealth and are being used 
by the Kentucky Department of Education. 


COST 


No appropriation of Federal funds is authorized by this legislation 
and its enactment would entail no expenditure by the Federal 
Government. 

DEPARTMENTAL RECOMMENDATIONS 


The Department of the Army has no objection to the enactment of 
H. R. 4503 if amended in the manner set forth in its report. The 
committee amended the bill as recommended by the Department. 

The Department of the Interior expressed no interest in the measure. 

The committee was advised in the report submitted by the Depart- 
ment of the Army that the Bureau of the Budget recommends that the 
legislation be amended: 

to provide that upon a determination by the General Services 
Administration that the property is surplus to the needs of 
the United States it may be sold to the State at fair market 
value as determined by the Administrator of General 
Services. 


The committee believes that in view of the facts and circumstances 


set forth in this report a requirement for such payment would not be 
fair and equitable. 


EXPLANATION OF THE BILL 


H. R. 4503, if enacted, would reconvey to the Commonwealth of 
Kentucky approximately 12 acres of land without payne nt of ee 
etary consideration therefor. The tract adjoins lock and dam No. 
on the Kentucky River and is a short distance downstream from 
city of Frankfort, Ky. 

On July 10, 1878, the Commonwealth of Kentucky leased the sub- 
ject lands to the Kentucky River Mills. This lease, as amended 
January 21, 1880, provided for a lease term of 99 years from and 
after July 10, 1878; authorized the lessee to erect buildings, structures, 
and appliances on the land; stipulated an annual rental of $180; 
empowered the lessee to remove all buildings, structures, machinery, 
and fixtures erected and constructed by the lessee at the expiration of 
the lease; and provided for the protection of ‘‘the roads, turnpikes, or 
other public easements on or over the land.”’ 

By the act of the Kentucky Legislature approved January 24, 1880, 
as amended by the act of March 22, 1880, the Commonwealth of 
Kentucky transferred and ceded to the United States, without com- 
pensation, lock and dam No. 4 together with ail the grounds and 
appurtenances belonging to the same, “subject to the lease and 
privileges * * * made and granted by said State to the Kentucky 
River Mills Co. * * *.” 

On July 11, 1956, the Kentucky River Mills, for and in the con- 
sideration of $49,000, transferred, conveyed, and poe all its 
right, title and interest in the land described in H. R. 4503 to the 
Commonwealth of Kentucky. 
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According to the Kentucky commissioner of an after the 
Commonwealth acquired the buildings and leasehold, a great deal 
of remodeling and renovation was done at considerable cost. The 
entire facility is now being used by the Kentucky Department of 
Education for the administration of its surplus property program. 

The Department of the Army reports that the property described 
in H. R. 4503, introduced by Representative Chelf, is no longer 
required for the purpose for which the Commonwealth of Kentucky 
made it available. However, the Department reports that— 


it may be necessary from time to time to cross the 12 acres 
involved in the operation, repair, maintenance, or recon- 
struction of existing or future improvements on the river 


and to provide for such intermittent flooding in the perimeter of the 
area as may be necessary in the operation of lock and dam No. 4 
The Department recommended an amendment to H. R. 4503 in order 
to retain such residual use of the property. The committee has 
amended the bill accordingly. 

The United we does not own any buildings on the property 
described in H. R. 4503. Moreover under the terms of the lease 
held on the romeeky by the Commonwealth of Kentucky and the 
conditions set forth in the act of the Kentucky Legislature which 
transferred the property to the United States, the lessor would not 
be authorized :to construct buildings on or to have more than a limited 
residual use of such property until the expiration of the lease on July 
10, 1977, or 19 vears hence. 





AGENCY REPORTS 


| The favorable report of the Department of the Army is set forth 
following. 

\ DEPARTMENT OF THE ARMY, 

| Washington, eP. 'f’.. August 26, 1957 

Hon. Crain ENGLE, 


Chairman, Coramittee on Interior and Insular Affairs, 
Flouse of Representatives. 
Drar Mr. CoarrmMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 4503, 85th 
Congress, a bill to provide that all interests of the United States in a 
certamn tri act of land formerly conveyed to it by the Commonwealth 
of Kentucky, shall be quitclaimed and returned to the Commonwealth 
| of Kentucky. 

The purpose of the bill is to authorize and direct the Secretary of 
the Interior to reconvey to the Commonwealth of Kentucky approxi- 
mately 12 acres of land in the county of Franklin, Ky., without 
payment of monetary consideration therefor. The bill recites that the 
| property has been conveyed to the United States by the act of the 
Kentucky Legislature of 1879, chapter 58, page 9, section 4. 
| The Department of the Army will interpose no objection in the 
enactment of this bill if it is amended in the manner set forth in this 

report. 

The 12 acres involved were part of an area that had been improved 
by the State with a lock and dam and conveyed to the United States 
by the Commonwealth of Kentucky in connection with the canaliza- 
tion of the Kentucky River as authorized by the River and Harbor 
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Act of March 3, 1879 (45 Stat. 363). As part of the Federal system 
of 14 locks, this one, at Frankfort, was designed as lock and dam No. 
4. Rights previously granted by the State to the Kentucky River 
Mills, Inc. were reserved by the Kentucky Legislature in the Act of 
Cession 

The property deseribed in H. R. 4503 is no longer required by the 
United States for the purpose for which the State of Kentucky made 
it available. However, it may be necessary from time to time to 
cross the 12 acres involved in the operation, repair, maintenance, or 
reconstruction of existing or future improvements on the river, in 
connection with which there may also be intermittent flooding. The 
property was determined to be excess to the requirements of the 
Department of Defense and is available for report as such to General 
Services Administration for disposal or reassignment, subject to 
necessary easements, in accordance with the Federal Property and 
Administrative Services Act of 1949 (63 Stat 31/1) \ccordingly the 
Department of the Army would have no ebjection to the re onveyance 
of the land to the Commonwealth of Kentucky as proposed in the 
pending legislation if provision is made for the retention of easements 
to protect the residual requirements of the United States 

l‘o provide for the retention of the interest needed to sabishy con- 
tinuing project requirements, and to reflect the jurisdiction of the 
General 
mended that the bill be amended by de leting the term “the Secretary 
of the Interior of the United States” in line 3, page 1, and inserting 
in its place the following: “subject to restrictions, reservations, and 


ss ; : 
eervices Administration ove excess property, il is recom- 


easements determined by the Secret ary ol the Army to be necessary, 
the Administrator of General Service 
The enactment of this measure will not involve the expenditure of 


any Department of the Army funds 


The Bureau of the Budget advises that while there is no objection 
to the submission of this report, the Bureau recommends that the bill 
be amended to provide that upon a determination by the General 
Services Administration that the property is surplus to the needs of 
the United States it may be sold to the State at fair market value as 
determined by the Administrator of General Services. 

Sincerely vours, 
Witsper M. Brucker, 
Secretary of the Army 
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AUTHORIZING THE ENLARGEMENT OF THE ADMINI 
TRATIVE HEADQUARTERS SITE FOR ISLE RO I 
NATIONAL PARK, HOUGHTON, MICH. 


S 


rE RSIT 
CHIGA 


Juuy 31, 1958.—Ordered to be printed READING ROOM 


Mr. O’Maunonpry, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 5450] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 5450) to authorize the enlargement of the 
administrative headquarters site for Isle Royale National Park, 
Houghton, Mich., and for other purposes, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


H. R. 5450, as amended by the House committee, authorizes the 
Secretary of the Interior to acquire by purchase or donation, or with 
donated funds, a tract of approximately 3 acres of land located in 
Houghton, Mich., fronting on Portage Lake. The property so ac- 
quired will be added to the existing nearby administrative head- 
quarters site serving the Isle Royale National Park. 


NEED 


The existing administrative site for the Isle Royale National Park 
consists of less than 1 acre, contains inadequate and temporary 
buildings for administrative purposes, and will not accommodate a 
new boat being built for the Park Service for the transportation of 
passengers and freight to Isle Royale. The additional acreage is 
required for the necessary expansion of administrative facilities. 


20006 





ISLE ROYALE NATIONAL PARK, HOUGHTON, MICH. 


COST 


The cost of the land involved is reported to be about $10,000. 

Section 2 of the measure provides that any funds made available 
for construction, operation, and maintenance within Isle Royale 
National Park may be used for such purposes with respect to the 
administrative site at Houghton, Mich. Section 2 also provides that 
any land-acquisition funds made available for purposes of the national 
park system may be used for the acquisition of the land described in 
the bill. 

Cost estimates of improvements to be placed on the property are 
not available. However, the committee was informed that funds 
required for such purposes will be sought in connection with the 
Department’s “Mission 66”’ program. 


DEPARTMENTAL RECOMMENDATIONS 


The Department of the Interior recommends the enactment of 
H. R. 5450, introduced by Representative Bennett of Michigan. The 
Department recommended the addition of section 2 to the measure. 
The provisions of section 2 are explained in the foregoing under ‘‘Cost.’ 


EXPLANATION OF THE BILL 


Isle Royale National Park is an island in Lake Superior about 70 
miles by water from the administrative Maadriartons site in Houghton, 
Mich. The park contains about 180,000 acres, all of which were 
donated to the United States by the State of Michigan. 

The administrative headquarters site is maintained on the mainland 
due to the fact that Isle Royale is isolated and inaccessible during 
the winter months. Facilities for transportation by boat of visitors 
to the park also are maintained at this site. 

The administrative headquarters site now consists of a little less 
than 1 acre of land located on the waterfront in the business district 
of maine Mich. The facilities on the site include a headquarters 
building, a storehouse, a garage, and dockage. The buildings are 
said to be old, renovated structures which “are of such a temporary 
nature that the local fire department will issue only 1-year permits for 
the use of the * * * structures.” 

The Depariment points out in its report that the space and physical 
facilities required to meet operational and administrative requirements 
at the present Houghton, Mich., headquarters site are totally in- 
adequate and that more land area is required. According to the 
Department an analysis of future needs shows that provision should 
be made for a new administrative building with visitor reception 
and interpretive facilities, adequate warehouse and working space, 
vehicle and equipment storage structures, parking facilities for visitors, 
walks and roads, and the improvement and extension of docking 
facilities. 

H. R. 5450, as amended by the committee, permits the Secretary 
to acquire the tract of land described in the bill for the necessary 
expansion of administrative facilities. This tract — approxi- 
mately 3 acres of land and is said to have about 345 feet of lake 
frontage. The tract is said to be available for $10,000 and the 
committee expects the Department of the Interior to stay within this 
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amount in the expenditure of Federal funds for the acquisition of the 
property and interest therein. 

H. R. 5450, as introduced, would have authorized the Secretary of 
the Interior to acquire 2 tracts of land for the enlargement of the 
existing administrative site. One tract, about an acre in size and 
adjacent to the existing administrative site, is occupied by a flour mill. 
It was estimated that it would cost approximately $115,000 to acquire 
the property at this time. Section 1 of the bill, as amended by the 
House committee, excludes this tract from the acquisition authoriza- 
tion. Section 2 of the measure was added upon the recommendation 
of the Department of the Interior as set forth in its report on the bill. 


AGENCY REPORT 


The favorable report of the Department of the Interior, which 
advises that the Bureau of the Budget has no objection to the sub- 
mission of the report, is set forth following: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 17, 1957. 
Hon. Cuatr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Drar Mr. Encuie: Your committee has requested a report on 
H. R. 5450, to authorize the enlargement of the administrative 
headquarters site for Isle Royale National Park, Houghton, Mich., 
and for other purposes. 

We recommend the enactment of this bill. 

This bill would authorize the acquisition of certain property located 
in Houghton, Mich., for the purpose of enlarging the administrative 
headquarters site for the Isle Royale National Park. Isle Royale 
National Park is located in Lake Superior. A headquarters site for 
the park was established on the mainland at Houghton, Mich., in 
1939. This site affords a satisfactory base for the furnishing of serv- 
ices and facilities that are required in the administration of the park. 
These include facilities for the transportation by boat of visitors to 
the park. 

With expanding public interest and use of the park, we have in- 
adequate space to meet operational and administrative requirements 
at the present Houghton, Mich., headquarters site. The existing 
physical facilities there are totally inadequate. They are of such a 
temporary nature that the local fire department will issue only 1-year 
permits for the use of the present structures. With the increased 
usage expected at this primary embarkation point, more land area is 
required. If such additional space were available, we could undertake 
improvement of operational and visitor use facilities at Houghton. 
Our experience in the administration of the park and our analysis of 
future needs at the area and headquarters site shows that provision 
should be made for a new administration building with visitor recep- 
tion and interpretive facilities, adequate warehouse and working 
space, vehicle and equipment storage structures, parking facilities for 
visitors, walks and roads. The attainment of these objectives, which 
is anticipated under our ‘Mission 66” program to the extent that funds 
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become available, is contingent upon the acquisition of an adequate 
land area that will accommodate such development. 

For purposes of clarification and in order to resolve any questions 
that may arise hereafter concerning the use of funds that are made 
available for the Isle Royale National Park in connection with the 
headquarters site, we recommend the addition of the following section 
to the bill: “Src. 2. Any funds now or hereafter made available for 
purposes of operating and maintaining Isle Royale National Park 
may be used for purposes of the administrative ren site 
and facilities relating thereto at Houghton, Mich. Any land acquisi- 
tion funds now or hereafter made available to the Secretary of the 
Interior for purposes of the National Park System may be used by 
the Secretary for the acquisition of the property authorized to be 
added to the headquarters site pursuant to this act. 

We have been advised by the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
HATFIELD CHILSON, 
Under Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 5450 as amended. 


O 





Calendar No.2126 


851TH CONGRESS SENATE | REPORT 


; ; 
2d Session 


No. 2079 





REVISING THE BOUNDARY OF THE KINGS CANYON 
NATIONAL PARK, CALIF. 


Juty 31, 1958.—Ordered to be printed 


Mr. O’Manonry, from the Committee on Interior and Insul NWA agRS ITY 
submitted the following 


29 1330 
MAIN 


[To accompany H. R. 6038] READING ROOM 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 6038) to revise the boundary of the Kings 
Canyon National Park, in the State of California, and for other 
purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 

Pur pose 

H. R. 6038, introduced by Representative Sisk, will revise the 
boundary of the Kings Canvon National Park so as to (1) exclude 
a tract of approximately 160 acres from the park and add it to the 
Sequoia National Forest; and (2) exclude a tract of approximately 
220 acres from the Sequoia National Forest and add it to the paik. 
Need 

The 160 acres which will be excluded from the park is in the Sum- 
mit Meadow area. The exclusion of this land from the park will 
straighten the park boundary at this location and will exclude 40 
acres of privately owned property not needed for park purposes. 

The 220 acres which will be added to the park is located adjacent 
to the General Grant Grove section of the park. The addition of 
this land will place entirely within the park boundary a loop of State 
Highway 180 which now enters the park, leaves it, and reenters it. 
The Interior Department points out in its report that 


with this section of the road entirely within the park, road 
maintenance responsibilities would be simplified and the 
confusion which now exists in this area during the hunting 


season * * would be eliminated. 
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Moreover, this 220-acre tract of land is said to contain, among other 
things, “‘many splendid Sequoia gigantea exhibits * * * worthy of 
preservation” and is valuable for park purposes. 
Cost 

No appropriation of Federal funds is authorized by this legislation, 


and its enactment will entail little or no expenditure by the Federal 
Government. 


De partme ntal recommendations 


The Department of the Interior recommends the enactment of the 
measure. 
AGENCY REPORT 


The favorable report of the Department of the Interior, which 
advises that the Bureau of the Budget has no objection to the sub- 
mission of the report, is set forth following: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 5, 1957. 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insular . | fairs, 
House of Representatives, Washington, mC. 


Dear Mr. Encie: Your committee has neienated a report on 
H. R. 6038, a bill to revise the boundary of the Kings Canyon National 
Park, in the State of California, and for other purposes. 

We recommend the enactment of this bill. 

This proposed legislation, by revising the boundaries of Kings 
Canyon National Park, would (1) exclude a tract of approximately 
160 acres from the park and add it to Sequoia National Forest; and 
(2) exclude a tract of approximately 220 acres from the Sequoia 
National Forest and add it to the General Grant Grove section 
of the park. Both the proposed exclusion and addition would 
facilitate the protection and administration of the park. 

The proposed exclusion from the park is in the Summit Meadow 
area. The straightening of the boundary at this location would 
provide a boundary easy to identify and would exclude from the park 
privately owned property of approximately 40 acres that is not needed 
for park purposes. Also, the proposed boundary would be very close 
to the hydrographic divide between Lightning Creek and Shee p Creek. 
This would be a aaa ‘rable improvement over the present boundary. 
The lands to be excluded from the park would become a part of the 
Sequoia National Forest. 

The proposed addition to the park, which is all federally owned 
national forest land, is located adjacent to the General Grant Grove 
section of the park. One of the primary reasons for this addition is 
to place entirely within the park boundary a loop of State Highway 
180 (Fresno approach road to the Generals Highway) which now 
enters the park, leaves it, and reenters it. With this section of the 
road entirely within the park, road maintenance responsibilities would 
be simplified and the confusion which now exists in this area during 
the hunting season, because hunters cannot be certain whether they 
are in the park or in the national forest, would be eliminated. 
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This tract of land is valuable for park purposes. It contains many 
splendid Sequoia gigantea exhibits which are worthy of preservation. 
One of these is the Burned Monarch Stump, believed by many to 
be the remnant of the largest of all sequoia trees. <A historic, early- 
day millsite located on this tract could provide an ideal setting for 
an exhibit illustrating early logging practices in the Sierra. 

The United States Forest Service officially approved these two 
boundary revisions on February 16, 1956. Local support was 
expressed at a public hearing at Visalia, Calif., in the fall of 1955 
the principal western conservation groups endorsed these proopsals 
at a meeting on June 3, 1955. 

Enactment of this proposed legislation would not result in any 
appreciable increase or decrease in budgetary requirements for the 
national park. 

The Bureau of the Budget advises us that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 


Rocrer Ernst, 
Assistant Secretary of the Interior. 


} 


The Committee on Interior and Insular Affairs recommends 
enactment of H. R. 6038. 
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EXCLUDING CERTAIN LANDS FROM THE SEQUOIA 
NATIONAL PARK, CALIF, 


Juty 31, 1958,—Ordered to be printed 


O’Manonegy, from the Committee on Interior and Insular 
Affairs, submitted the following 


REPORT 


[To accompany H. R. 6198] 


The Committee Interior and Insular Affairs, to whom was referred 
the bill (H. R. 6198) to exclude certain lands from the Sequoia Na- 
tional Park, in the State of California, and for other purposes, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


H. R. 6198, if enacted as amended by the committee, would au- 
thorize the Secretary of the Interior, with the approval of the Secretar y 
of Agriculture, to exclude not more than 10 acres of land from the 
Sequoia National Park. The land so excluded would become a part 
of the Sequoia National Game Refuge within the Sequoia National 
Forest. 

Summer home permits were granted by the Forest Service about 30 
years ago to a few people on this land, which was then believed to be 
national forest land. Subsequent boundary surveys indicated that 
these summer home sites were located in the park. The proposed 
transfer of land from the park to the national forest would permit 
the cabin owners on the land to continue the use of the property in 
accordance with their permits. 

No appropriation of Federal funds is authorized by this legislation. 


AGENCY REPOR 


The Department of the Interior recommends the enactment of 
H. R. 6198, introduced by Representative Hagen. The Depart- 
ment’s report, approved by the Bureau of the Budget, is set forth 
following: 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 20, 1957. 
Hon. Crain ENGL», 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. EnGLE: Your committee has requested a report on H. R. 
6198, a bill to exclude certain lands from the Sequoia National Park, 
in the State of California, and for other purposes. 

We recommend the enactment of this bill. 

H. R. 6198 would (1) exclude an area of approximately 6,000 acres 
from the southern part of the park and (2) authorize the exclusion of 
a small tract of land not to exceed 10 acres in size located along the 
boundary in the central part of the park. All of the land to be ex- 
cluded is federally owned and would be added to Sequoia National 
Forest. 

The first proposed exclusion, in the Dennison Ridge-Soda Butte 
section of the park, would result from placing the boundary line along 
the hydrographic divide between the South Fork of the Kaweah River 
on the north and the Tule River and Little Kern River on the south. 
The present boundary in this location follows a township line, minor 
divides, and straight-line sections and is located mainly along the steep 
south slopes of the ridges. The proposed boundary would follow a 
natural feature which could be readily identified on the ground. It 
would be a better fire-protection line and could be more adequately 
patrolled by the park staff. Also, as hunting and cattle grazing are 
both permitted in the national forest south of the park, cattle tres- 
passing and hunting violations have become quite common in the 
section of the park planned for exclusion. A natural boundary along 
the main divides would unquestionably make possible much better 
control of future hunting and cattle trespassing. We believe the lands 
proposed for exclusion are not necessary for park purposes and that 
the proposed boundary would improve the protection and administra- 
tion of this section of the park. 

Exclusion of a small tract of no more than 10 acres of land at Cabin 
Cove is desirable to correct a situation wherein summer-home permits 
were granted by the United States Forest Service about 30 years ago 
to a half-dozen people on what was assumed to be national-forest land. 
Later boundary surveys indicated that these summer homesites were 
located in the park. The proposed exclusion would eliminate these 
cabins from the park and place them in the national forest. Adminis- 
tration of the park would thus be simplified and the cabin owners 
would be allowed to continue the use of the property in accordance 
with their permits. 

The United States Forest Service officially approved these two 
boundary revisions on February 16, 1956. Local support was ex- 
pressed at a Public hearing at Visalia, Calif., in the fall of 1955; and 
the principal western conservation groups endorsed these proposals 
at a meeting on June 3, 1955. 

Enactment of this proposed legislation would not result in any 
appreciable change in budgetary requirements. 
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We have been advised by the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 6198 as amended. 


O 
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Juty 31, 1958.—Ordered to be printed AUG 29 1553 


MAIN 
a READ! 
Mr. O’Manoney, from the Committee on Interior and Insular Sark RQ 
submitted the following 


REPORT 


[To accompany H. R. 6274] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 6274) to provide that the Secretary of the In- 
terior shall accept title to Grant’s Tomb in New York, N. Y., and 
maintain it as the General Grant National Memorial, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE OF THE BILL 


If enacted, H. R. 6274 would authorize and direct the Secretary 
of the Interior to accept, as a gift to the United States, title to the 
real property known as Grant’s Tomb in New York City, and there- 
after to administer and maintain such real property as the General 
Grant National Memorial. 

Grant’s Tomb was constructed and is maintained by the Grant 
Monument Association, a nonprofit organization incorporated in 
1886. The tomb contains the remains of Gen. and Mrs. Ulysses S. 
Grant. 

The Grant Monument Association, which has title to the monument, 
feels that, for the long-range assurance of the preservation of the 
tomb, it should be transferred to and be administered and maintained 
by the Federal Government as a national memorial. The land on 
which the monument is located is owned by the city of New York. 
The State of New York has granted authority to the association and 
to the city of New York to transfer the monument and the land upon 
which it was built to the Federal Government. 

The National Park Service estimates that annual maintenance and 
Administrative costs of Grant’s Tomb would be $19,000 and that 
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desirable structural changes to accommodate the heavy visitor use 
would cost $50,000. 

H. R. 6274 was introduced by Representative Zelenko and is identi- 
cal to H. R. 11126, introduced by Representative Wainwright. 

No appropriation of Federal funds is authorized by this legislation. 


AGENCY REPORT 


The ‘no objection” report of the Department of the Interior, 
wherein it is reported that the Bureau of the Budget has no objection, 
is set forth following: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 28, 1958. 
Hon. Ciatr ENGL.E, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. EnGie: Your committee has requested a report on 
H. R. 6274, a bill to provide that the Secretary of the Interior shall 
accept title to Grant’s Tomb in New York, N. Y., and maintain it 
as the General Grant National Memorial. 

We have no objection to the enactment of this measure if the 
Congress considers this proposal to be desirable. 

This bill would authorize and direct the Secretary of the Interior 
to accept, as a gift to the United States, title to the real property in 
New York City known as Grant’s Tomb, and thereafter to administer 
such property as a national memorial. 

Grant’s Tomb was constructed by the Grant Monument Associa- 
tion, an organization incorporated in 1886 by the New York Legisla- 
ture, on a site provided by the city of New York. It cost $600,000, 
nearly all of which was raised by popular subscription in New York. 
The tomb contains the remains of Gen. and Mrs. Ulysses S. Grant. 
It was completed and dedicated April 27, 1897. 

We submit the following information concerning the advisability 
of undertaking the maintenance of Grant’s Tomb by the Federal 
Government as a national memorial: 

The annual maintenance and administrative costs of Grant’s 
Tomb are estimated by the National Park Service to be $19,000. The 
city of New York for many years has assisted the trustees of the 
Grant Monument Association in maintaining the site. Also, Grant’s 
Tomb is one of the best-known tourist landmarks in New York City, 
and preliminary studies indicate that some structural changes would 
be desirable to accommodate the heavy visitor use. This would cost 
an estimated $50,000. 

A movement was begun in the Congress in 1895 to erect in Wash- 
ington, D. C., a memorial to General Grant. Legislation was ap- 
proved in 1901 authorizing the preparation of plans and designs for 
a memorial or statue in Washington, D. C. (31 Stat. 800), and a 
memorial was erected in 1922 at the head of the Mall just below the 
United States Capitol Building. Its cost was $250,000. 

If the Congress should decide to accept Grant’s Tomb and designate 
it a national memorial, we suggest the property accepted include 
only that within the exterior foundation line of the monument. 
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The Bureau of the Budget advises us that there is no objection to 
the submission of this report to your committee. 
! Sincerely yours, 
| Rocer Ernst, 
| Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 6274. 


O 


{ 
| 
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JuuLy 31, 1958.—Ordered to be printed 


Mr. O’Manoney, from the Committee on Interior and Insular da BR: 
submitted the following OF M 


REPORT 


- eAmMNpant > } MAIN 
[To accompany H. R. 11008] READING ROOM 


The Committee on Interior and Insular Affairs, to whom 
referred the bill (H. R. 11008) to authorize the Secretary of 
[Interior to exchange certain land at Vicksburg National Military 
Park, Miss., and for other purposes, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

EXPLANATION OF THE BILL 
Purpose 

H. R. 11008, introduced by Representative Williams of Mississippi, 
will authorize the Secretary of the Interior to convey to the city of 
Vicksburg and the Mississippi State Highway Commission 2 small 
tracts of park land (3.1 and 1.32 acres, respectively), which they now 
use pursuant to permits issued by the Department of the Interior, in 
exchange for land or interests in land of approximate ly equi al value. 
Need 

The Department of the Interior believes that tha exchange will 
benefit and facilitate administration of the park. 

The land which the Department expects to acquire through the 
exchange includes land in front of the historic South Fort and in- 
holdings situated a short distance west of the Vicksburg National 
Cemetery. 

Cost 

No appropriation of Federal funds is authorized by this legislation 

nd its enactment will entail little or no expenditure by the Federal 
vecinacek. 
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Departmental recommendations 
The Department of the Interior recommends the enactment of 
H. R. 11008. 


AGENCY REPORT 


The favorable report of the Department of the Interior, which 
advises that the Bureau of the Budget has no objection to the sub- 
mission of the report, is set forth following. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 21, 1958. 
Hon. Criarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Repre sentatives, Wash ington o5. 1). (). 

Dear Mr. Encuie: Your committee has requested a report on H. R. 
11008, a bill to authorize the Secretary of the Interior to exchange 
certain land at Vicksburg National Military Park, Miss., and for 
other purposes. 

We recommend the enactment of this bill. 

H. R. 11008 would authorize the Secretary of the Interior to convey 
to the city of Vicksburg a tract of park ls ind containing 3% acres. It 
would also authorize the Secretary to convey to the Mississippi State 
Highway Commission a small tract of park land containing 13% 9 
acres. In exchange for such conveyances, the city of Vicksburg and 
the State highway commission would be 1 required to transfer to the 
United States, for addition to the park, land or interests therein of 
approximately equal value to the Federal properties conveyed pur- 
suant to the exchange. 

The small tracts of Federal park land that would be conveyed pur- 
suant to this exchange would be used by the city of Vic ‘ksburg for 
school pee in the case of the larger tract, and by the Mississippi 
State Highway Department for a weighing station, in the case of the 
smaller tract. These tracts are being used by the city and by the 
highway department pursuant to revocable permits issued by this 
Department. 

As stated in the bill, the United States would receive certain lands 
to be selected within certain specified areas. Some of the land that 
we would expect to acquire through this exchange is situated in front 
of the historic South Fort, a part of the national milits ary ae This 
land should be brought into Federal ownership in order to protect 
that area of the park from adverse development. Other ae that 
we would expect to acquire constitute park inholdings situated north 
of the city and a short distance west of the Vicksburg National 
Cemetery. 

In the circumstances, we believe the enactment of this Os (| 
legislation is in the Federal interest and that the exchange will benefit 
and facilitate administration of the park. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Royce A. Harpy, 
Assistant Secretary of the Interior. 

The Committee on Interior and Insular Aflairs recommends 
enactment of H. R. 11008. 

a 
Y 
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Mr. O’Manonry, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany H. R. 11868] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 11868) to amend the act of August 11, 1955 
(69 Stat. 632), relating to the rehabilitation and preservation of his- 
toric properties in the New York City area, and for other purposes, 
having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 


EXPLANATION OF THE BILL 


H. R. 11868, if enacted, would amend the act of August 11, 1955 
(69 Stat. 632), to permit the use of donated funds for the completion 
of the development of Federal Hall National Memorial, Castle Clinton 
National Monument, and the Statue of Liberty National Monument 
in New York City. The 1955 act limits the donation of funds and 
their matching by appropriated funds, to the “rehabilitation and 
preservation”’ of these historic properties. 

H. R. 11868 provides a desirable clarification to the 1955 act. 

No appropriation of Federal funds is authorized by this legislation. 


EXECUTIVE COMMUNICATION 


The enactment of this legislation was recommended in an executive 
communication transmitted to the Congress by the Department of 
the Interior. The Department’s communication, which advises that 
the Bureau of the Budget has no objection to the enactment of this 
legislation, is set forth following: 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 4, 1957. 
Hon. Sam RAyYBuURN, 
Speaker of the House of Representatives, 
Washington, 2 f. 


Dear Mr. Speaker: We take pleasure in transmitting to you the 
report of the New York City National Shrines Advisory Board of 
January 31, recommending a program for completion of the de velop- 
ment of Federal Hall National Memorial, Castle Clinton National 
Monument, and the Statue of Liberty National Monument, in New 
York City. 

The New York City National Shrines Advisory Board was estab- 
lished pursuant to the act of August 11, 1955 (69 Stat. 632). The 
Board, which was appointed by the Secretary of the Interior, was 
authorized to further public participation in the rehabilitation and 
preservation of these national historical properties in New York City. 
it was also directed to prepare a study of these properties and to 
report recommendations on their preservation and development to 
the Secretary of the Interior for transmission to the Congress. This 
obligation has been fulfilled by the preparation of the enclosed report. 

We recommend that the Congress provide, over a period of vears, 
for the development of the Statue of Liberty and Castle Clinton 
National Monuments to their full educational and inspirational 
potential as urged by the Advisory Board. We anticipate that this 
will be accomplished substantially within the framework and with 
funds to be provided for the Mission 66 program of this Department 
relating to the national park system. This will involve the considera- 
tion in the usual manner of our budget requests relating to these par- 
ticular areas. In submitting such requests, we will be guided, so far 
as prac ‘ticable, by the recommendations of the Board relating to these 
areas. The proposed development program recommended by the 
Advisory Board for the three national areas in New York City, so far 
as the use of our Mission 66 funds for purposes of these areas will not 
require the enactment of additional legislation. As hereafter indi- 
cated, however, some clarification in our authority to use these 
particular matching funds that we anticipate will be donated and 
made available pursuant to section 2 of the 1955 act is desirable. 

The recommendation of the Board in its report that specific organ- 
izations be recognized to contribute funds toward these developments 
does not appear to require action by the Congress. We expect to 
consider this recommendation with the Board at an appropriate time. 

As stated above, some clarification in the 1955 act is desirable. The 
provisions of the 1955 act limit the donation of funds and their match- 
ing by appropriated funds, to the “rehabilitation and preservation”’ of 
the three national historical properties in New York City. Such 
matching funds should be available also for development purposes. 
In our opinion, the language of the act is not broad enough to allow 
the acceptance of donations and their matching for all phases of 
physical and interpretive development required for the three areas 
Accordingly, we are transmitting for consideration of the Congress a 
bill to amend Public Law 341 to accomplish the objective outlined 
above. The Bureau of the Budget has advised that it would have no 
objection to the enactment of this legislation. 
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We are also asking the Board to continue its activities in an advisory 
capacity until the physical improvements recommended in the report 
are executed, depending upon the availability of funds to accomplish 
the work. 

Sincerely yours, 
Rocer Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 11868. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of Rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
11868, as reported, are shown as follows (changes in existing law 
proposed to be omitted are enclosed in black brackets, new matter is 
printed in italic, existing law in which no change is proposed is shown 
in roman): 


Act or Avaust 11, 1955 (69 Srat. 632) 


The Secretary of the Interior is authorized to appoint an advisory 


: board, to be known as the New York C ity National Shrines Advisory 
| soard. The membership of the Board may not exceed eleven per- 

sons. The Secretary shall appoint one member to represent the city 
| of New York, one member to represent the State of New York, and 
| one member to represent the Borough of Manhattan, after considera- 


H tion of such recomme ndations as may be made by the mayor of New 
i York City, the Governor of New York State, and the President of 
the Borough of Manhattan for the appointment of the representatives 
of their respective jurisdictions. The remaining membership of the 
Board shall be appointed from the various historical and civic organi- 
zations interested in effectuating the purposes of this Act. The 
Secretary shall, at the time of appointment, designate one of the 
members to serve as Chairman. Members of the Board shall receive 
no compensation for their services, but may be paid any necessary 
traveling and subsistence expenses incurred in the discharge of their 
duties, when authorized by the Secretary of the Interior. 
The functions of the Board shall be to render advice to the Secretary 
of the Interior and to further public participation in the rehabilitation, 
development and the preservation of those historic properties in the 
New York City area that are of great national significance, identified 
as the Federal Hall National Memorial, C astle Clinton National 
Monument, and the Statute of Liberty National Monument. The 
Board shall conduct a study of these historic properties and submit 
recommendations concerning their preservation and administration to 
the Secretary of the Inte rior, such report and recommendations of the 
Board to be transmitted to the Congress by the Secretary of the In- 
terior, together with his recommendations thereon, within one year 
following the date of the establishment of the Board. The Board shall 
cease to exist when the Secretary of the Interior shall find that its 
purposes have been accomplished. 
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Src. 2. The Secretary of the Interior is authorized to accept dona- 
tions of funds for rehabilit: ation, development and preservation of the 
historic properties including any made upon condition that such funds 
are to be expended only if Federal funds in an amount equal to the 
donated funds are appropriated for such purposes. There are author- 
ized to be appropriated such funds as may be necessary to match funds 
that may be donated for purposes of this Act. 

Sec. 3. The Federal Hall Memorial National Historic Site, estab- 
lished pursuant to the Historic Sites Act of August 21, 1935 (49 Stat. 
666), shall hereafter be known as the ‘Federal Hall National 
Memorial’. 
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Mr. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 8980] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 8980) to authorize an exchange of lands at 
Hot Springs National Park, Ark., and for other purposes, having 
considered the same, report favorably thereon with an amendment 
and recommend that the bill as amended do pass. 

The amendment is as follows: 

At page 2, line 1, after the word “land,” insert the word ‘‘of’’. 


PURPOSE OF THE BILL 


H. R. 8980, if enacted, would authorize the Secretary of the Interior 
to accept approximately 4.75 acres of non-Federal land situated near 
the entrance and within the authorized boundaries of the Hot Springs 
National Park, Ark., in exchange for 5.03 acres of park land adjacent 
to and in the immediate rear of the Arlington Hotel in Hot Springs, 
Ark. 

The land which the Secretary would be authorized to acquire is 
said to be particularly desirable for park purposes because a spring 
located upon this property is the potential source of drinking water 
for park visitors as well as for irrigation of park property. More- 
over, as long as such land remains in private ownership it is subject to 
a number of nonconforming uses with respect to park administration. 

The land which would be acquired by the United States in the 
proposed land exchange is apparently of substantially greater value 
than that which would be conveyed by the United States to the 
Arlington Hotel Co., owner of said property. The author of H. R. 
8980, Representative Norrell, submitted to the committee a signed 
copy of an appraisal made of the two parcels of property proposed for 
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exchange between the National Park Service and the Arlington Hotel 
Co. According to this document, signed by 3 local appraisers, the 
fair market value of the property which is owned by the Arlington 
Hotel Co. and which would be acquired by the United States, is 
appraised at $40,000; the fair market value of the property owned 
by the United States which would be conveyed to the Arlington 
Hotel Co. is appraised at $25,000. 

No appropriation of Federal funds is authorized by this legislation. 


AGENCY REPORT 


The Department of the Interior recommends the enactment of H. R. 
8980. The Department’s report, wherein it is reported that the 
Bureau of the Budget has no objection, is set forth following. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 17, 1958 
Hon. Criarr ENGLE, 
Cha irman, Committee On Interior and Insular Affairs, 
Flouse of Representatives, Washington, D. C 

Drar Mr. Enaue: Your committee has requested a report on H. R. 
8980, a bill to authorize an exchange of lands at Hot Springs National 
Park, Ark., and for other purposes. 

We recommend the enactment of this measure. 

This bill would authorize an exchange of land whereby a small 
amount (4.75 acres) of non-Federal land, situated within the author- 
ized boundaries of Hot Springs National Park, would be accepted in 
exchange for a corresponding amount (5.03 acres) of park land. No 
appraisal of the tracts has been made. However, if upon appraisal 
it is determined that these tracts are of approximately equal value, 
the exchange would be in the interest of the Federal Government. 
The tract of land that would be conveyed to the United States is situ- 
ated near the entrance to the park and is subject to a variety of non- 
conforming uses with respect to park administration. Acquisition of 
this property is particularly desirable because a spring located upon 
this property is the potential source of drinking water for park visitors 
as well as for irrigation of park property. 

The Arlington Hotel Co., owner of this property, has indicated 
willingness to convey the tract to the Federal Government for park 
purposes. In exchange for such conveyance, the Arlington Hotel Co. 
wishes to obtain title to a particular 5.03-acre tract of park land in 
the immediate rear of the Arlington Hotel. Conveyance of this land, 
as a part of the exchange, to the Arlington Hotel Co. would not be 
detrimental to the park. 

The Bureau of the Budget has advised us that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
RoaGer Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommend the 


enactment of H. R. 8980. 
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EXCI@E TAX TECHNICAL CHANGES ACT OF 1958 
Juty 31, 1958.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


(To accompany H. R. 7125] 


The Committee on Finance, to whom was referred the bill (H. R. 
7125) to make technical changes in the Federal excise tax laws, and 
for other purposes, having considered the same, report favorably 
oe with amendments and recommend that the bill as amended 

O pass. 


I. GENERAL STATEMENT 


As indicated by the House report, H. R. 7125 represents a major 
step in the comprehensive revision of the technical and administrative 
provisions of the Internal Revenue Code relating to Federal excise 
taxes. 

Title I of the House bill contains the first overall technical revision 
of the general excise-tax provisions since 1932, the year when a great 
many of these provisions were adopted. In addition to numerous 
changes in virtually all classes of the miscellaneous excise taxes, the 
provisions relating to the communications and eee stamp 
taxes, and the important credit and refund provisions have been eR- 
tirely rewritten. 

Title II of the House bill is concerned with the provisions of the 
code relating to the taxes on distilled spirits, wines, beer, tobacco 
products, and firearms. The bill provides a general technical revision 
of the distilled spirits provisions and also the occupational-tax provi- 
sions relating to wholesale and retail dealers in alcoholic beverages. 
The provisions relating to wines, beer, and tobacco products were 

enerally revised at the time of the enactment of the 1954 Code. 
‘he bill, however, also makes certain limited changes in the case of 
these products. 
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As indicated by its title, the bill is primarily concerned with tech- 
nical and administrative changes designed to correct excise-tax in- 
equities and competitive disparities. The bill is not concerned with 
general questions of excise-tax rates or the desirability of adding or 
deleting entire tax categories. 

Your committee, while retaining the great bulk of the House pro- 
visions with only minor changes, nevertheless has made certain sub- 
stantive amendments. Some of these involve the deletion of provisions 
of the House bill which appear te need more study, and many of the 
remaining are designed to perfect the House provisions. The bill, as 
amended by your committee, is estimated to involve a revenue loss 
of about $39 million on an annual basis as contrasted to about $15 
million under the House bill. However, because of a $57 million non- 
recurring revenue loss item which has been deleted by your committee, 
it is not believed that the bill, as amended by your committee, should 
be viewed as involving any greater revenue loss, at least for some 
time in the future, than does the House bill. 

The principal changes made by your committee in the House bill 
can be summarized as follows: 


(a) Exemztion for nonprofit educational organizations 

The exemption provided by the House bill for nonprofit, operating 
schools and colleges in the case of the retailers, manufacturers, 
communications, and transportation of persons taxes is deleted. 


(6) Manufacturers excises 

(1) The provision which would provide for tax-free sales of auto- 
mobile parts or accessories for repair or replacement parts for farm 
equipment is deleted. 

(2) The proposed tax on tape and wire recorders, players, and 
recorder-players is deleted. 

(3) The provision of the House bill permitting (for purposes of 
determining the tax base) the construction of a price in the case of 
sales to retailers, as well as sales to consumers, is broadened also to 
apply to sales to special dealers where the sales force for these dealers 
is provided by the manufacturer. 

(4) The tax-free sales of mechanical pencils, fountain pens, and 
ballpoint pens for export is to be allowed only where the purchaser pro- 
vides notice of intent to export or to resell for export at the time of 
the purchase from the manufacturer. 

(5) In the case of the manufacturers tax on automobiles, trucks, 
buses, etc., refunds or credits of tax paid are to be allowed in the case 
of exports only where the initial purchase from the manufacturer was 
accompanied by a notice of intent to export or to resell for export. 

(6) The House provision providing for refunds of the gasoline tax 
where the gasoline is lost in a major disaster, as declared by the Presi- 
dent, is dele ted. 


(c) Admissions and club dues 

(1) The exemption for admissions not in excess of 90 cents is revised 
to provide an exemption of the first dollar of any admission (whether 
or not the total charge is in excess of $1). 

(2) An exemption is provided for most admissions where the pro- 
ceeds inure exclusively to an organization organized and operated 
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exclusively to provide scholarships and fellowships for study above 
the secondary school level. 

(3) The club dues exemption for swimming pools also is to include 
skating rinks. 
(d) Documentary stamp taxes 


(1) The 6.cents per share ceiling on the stock-transfer tax is re- 
moved. However, the tax rate, provided by the House bill, of 4 cents 
per $100 of actual value, is continued. 

(2) The provision of the House bill relating to transfers from sur- 
plus to capital is deleted and the provision of present law relating to 
recapitalizations is restored. 

(3) Corporate reorganizations involving only a change in identity, 
form, or place of organization are not to result in the imposition of a 
documentary stamp tax. 


(e) Alcohol and tobacco taxes 


(1) The House provision instituting a weekly return system for 
tobacco products is deleted. 

(2) The general effective date of the alcohol tax changes made by 
the bill is advanced from July 1,.1958, to July 1, 1959. The disaster 
loss provisions relating to losses of alcoholic products of Puerto Rican 
manufacture are made inapplicable since the Commonwealth of 
Puerto Rico has already afforded relief. 

(3) A series of clarifying and technical amendments has been 
made to perfect the intent of title II of the bill relating to alcohol and 
tobacco taxes. 


28925—58——2 








Il. REVENUE EFFECT 


Table 1 shows that the provisions incorporated in H. R. 7125, The 
Excise Tax Technical Changes Act of 1958, as amended by your 
committee, are expected to result in a revenue loss of about $39.5 
million. This estimate is for the first full year the bill is in effect. 
It does not take into account certain of the provisions in this bill 
which will affect budget receipts in 1 year only, nor does it include a 
continuing revenue loss of 3 to 5 million dollars which will not begin 
until the fiscal year 1960. 

The features of the bill, as amended by your committee, which are 
expected to affect budget receipts in 1 year and 1 year only are the 
provision advancing the due date for the payment of the special occu- 
pational taxes in the case of alcoholic beverages, the provision treatin 
radio receiving sets as nontaxable articles where they are Sacabhenatal 
in other articles and then sold for tax-free purposes, and the loss 
resulting from the allowance for transit time to ottling premises in 
the case of distilled spirits. The advance in the due date for the 
special occupational taxes is expected to result in a one-time revenue 
increase of 10 to 12 million dollars in the fiscal year 1959 and the 
other one-time losses referred to are expected to result in a one-time 
revenue loss of $1,220,000. The continuing revenue loss of 3 to 5 
million dollars beginning in the fiscal year 1960 is attributable to the 
allowance of refunds or credits for processing and bottling losses in the 
case of distilled spirits. 

Title I of the bill, which is concerned with retailers, manufacturers 
and other types~of excises, is expected to decrease revenues in the 
first full year of operation by about $39,050,000. On the other hand, 
title II of the bill is expected to increase revenues by approximately 
$400,000 in the first full year of operation. 

Some of the provisions contained in this bill, because of their rela- 
tively narrow scope, represent areas in which little or no statistical 
information is available. As a result, in making these estimates it 
was necessary to rely on value judgment. For example, with respect 
to several of the sections it is indicated that there will be a revenue 
loss or gain of less than $100,000. In some of these cases it has been 
possible to determine only that there will be a small revenue loss or 
gain, since no statistical base for the estimates is available. 

Your committee believes the modest revenue loss of about $39 
million involved in this bill, as amended by your committee, will be 
more than compensated for by the substantial increase in fairness, 
equity, and better administration resulting from this bill. 


4 
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“TaBLE 1.—Estimated revenue effect of H. R. 7125, excise tax technical changes 
bill of 1958 


[First full year effect where there is a continuing revenue loss (—) or gain (+-)]) 


Titte I. MiIscELLANEOvus EXcIsEs 


RETAILERS EXCISE TAXES 


See. 
No. Thousands 
102. BSeminracious stens <.n icine osaricdectewds ete dass bn dhiee dene — (*) 
102. Certain clocks, cases, and movements___.........------------ — (*) 
TOR. LANNE, CRO. on rddnstiendustubecnen denttideite tn shieeiiaeias — (*) 
104. Sales of installment accounts_—................------...-..--.- — (*) 
MANUFACTURERS EXCISE TAXES 
Tit... Rathisevator components. -. ss. 2. - wages Sons et te ecese sees — $1, 000 
112: Electric, gas, and oll:applianoss. .. 2. 2 oo coco cwceccucs — 250 
113. Radio and television components; record players; etc.......---. +800 
114. Constructive eale pprte@e sk cc Hues ks 5 05 See gE eA ees 1—3, 000 
WR ee Ok Sea ON i rc meee eee eens (?) 
EE, De incnamnnd <> wun tide ts dathem maikwehamin ep bh atic a aee *—1, 000 
117. Use by manufacturer or importer considered sale__.........-.-- No effect 
118. Uniform system of exemptions; registration; etc__.........-- . (*) 
TAXES ON FACILITIES AND SERVICES 
Wane. Cee no co oe ee een eee od aetna ne — 21, 000 
EOE, CA GU Eiickansctnncnacucccdcsccuucwenceu sau geple eee —9, 000 
133. Césieuahiontiones..c< iicts ee cu aseccucwsesiveiest oouge ae — 2, 500 
SDA. AE SRN OEE 5 n ost oo 0 phen an onnane «ae — 2, 000 
DOCUMENTARY STAMP TAXES 
141... Dgeetweahery heey COE i kacnqe cena’ dennagaehs <aenens +150 
TAXES ON WAGERING; CERTAIN OCCUPATIONAL TAXES 

151. Persons liable for tax on wagers..............-.--.-..------- t 
152. Occupational tax on coin-operated devices___......-..-------- + (*) 
153. Exemption from occupational tax on bowling alleys, billiard 

Gabien amd peel tet oican ici ctstaddndiccceeiseendon — (*) 

PROCEDURE AND ADMINISTRATION 

161. Return by agents of retailers excise taxes__._...-.--.---..--- No effect 
162. Period for filing claim for floor stocks refund with respect to 

nets Ont CE Ge... in ct tiimeledntenmnenes No effect 
163. Credits and refunds of certain taxes.........................- —(*) & 
164. Quarterly refunds for nonhighway and local transit system uses 

of gasoline a cieoeS tds ; Jo eke ali, Stee (*) 
165. Statute of limitations for stamp taxes; redemption of stamps... No effect 

OUR PCOS GIONS TOU GHEE Bose dc cn ncennccusnewkeccenngen — $39, 000 


See footnotes at end cf table. 
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TABLE 1.—Estimated revenue effect of H. R. 7125, excise tax technical changes 
bill of 1968—Continued 


TITLE II. ALCOHOL, TOBACCO, AND FIREARMS EXCISES 


Thousand 
General revision in alcohol, tobacco, and firearm taxes___-_-_-_-_-- 7 +$500 
Bonding period for distilled. spirits.................-..------- No effect 
Refunds for alcoholic beverages and tobacco products lost in a 
ee ee as Glen pms Sones Shans se cao os — (*) 
Refunds for losses of certain alcoholic beverages in 1951 and 1954 
NINN St > SSL on oer eee ck Ses pete (8) 
Tax-free withdrawals of distilled spirits for pathological labora- 
tories and certain nonprofit educational institutions_.._...__- — (*) 
Total revenue effect for title IT._...........-_....- 2 -- +$400 
Toeemsreevenue O060t for Dill... on nn oe Se cccccnn cs — $38, 600 


*Less than $100,000. In computing the net total, an average artount of $50,000 was used for each asterisk. 

1 The amount shown is a rough approximation only, because of lyadequate data. 

2 Included in estimate shown above for sec. 104. 

3 It is estimated that the cost of this provision as it applies to leases of trucks and truck trailers is $300,000. 
by estimated cost of applying the provision to other leased taxable items is tentative because of the lack 
of data. 

4 The estimate relating to the uniform exemption system pawety is included under sec. 163. 

§ The bill provides that radio receiving sets incorporated in nontaxable articles are not to be considered 
as taxable under either existing or prior law in those cases where the articles are sold for export or to a State 
or local governmental unit. is urfderstood’ that amounts which this will make clearly nontaxable could 
represent $1 million of tax. However, since the tax status in this area is not clear under prior law, and also 
because in any case there would be only a one-time revenue loss, this is not included in the continuing 
revenue losses shown in this table. 

* This provision is expected to result in a nonrecurring revenue loss of perhaps as much as $5,000,000. A 
revenue loss is expected as a result of refund payments being made 1 year earlier than at present. 

7 There are 4 significant revenue effects attributable to the revision of the alcohol, tobacco, etc., taxes. 
The $500,000 shown in the table is attributable to increased rates for the special occupational taxes and is a 
continuing gain first expected in the fiscal year 1959; an advance in the due date for these same taxes is 
expected to result in a one-time revenue gain of $10 million to $12 million in the fiscal year 1959; a 1-time 
revenue loss of $220,000 is expected as a result of allowing for transit time to the bottling premises before 
—— payment of tax (now required immediately upon removal! from warehouse bond), but this change 
will not become effective unless the Secretary institutes a return system for distilled spirits products, a 
change permitted but not required by both existing law and the bill; and a ‘continuing revenue loss of $3 
million to $5 million, beginning in the fiscal year 1960, is expected as 9 resylt of allowing credits or refunds 
for processing aud bottlfhg’losses. ~~“ ae avn : re 
: * This provision will result in a one-time loss of revenue but data are not available as to the extent of the 
088. 





Ill. EXPLANATION OF PROVISIONS OF TITLE I RELATING 
TO MISCELLANEOUS EXCISE TAXES 


The general effective date for title I of the bill, as passed by the 
House and as agreed to by your committee, is set as the first day of 
the first calendar quarter which begins more than 60 days after the 
date on which the bill is enacted. It is believed necessary to provide 
an effective date this far beyond the date on which this bill is enacted 
to coincide with the quarterly reporting of most excise taxes and also 
to provide the Treasury Department and Internal Revenue Service 
with additional time for the issuance of interpretive and explanatory 
material. 

Part I—Rerarters Excise Taxis 


SECTION 101. SEMIPRECIOUS STONES 


Section 101 of the House bill has been accepted by your committee 
without change. 

Section 4001 of the code imposes a 10-percent tax on jewelry and on 
certain other categories of related items when they are sold at retail. 
One class of items taxed under this section consists of ‘‘pearls, precious 
and semiprecious stones, and imitations thereof.” 

There has been considerable uncertainty over the tax status of 
these stones, particularly those sold in a rough or natural state to 
amateur lapidarists. The Internal Revenue Service has ruled that the 
tax does not apply to mineral substances not commonly and com- 
mercially known as precious or semiprecious stones, or to stones 
which are of an inferior quality and unsuitable for cutting and polish- 
ing into gems, when such stones are in their natural state or when 
they have been prepared as specimens for display purposes. A 
definitive listing of the stones that would be exempted under this 
ruling has not been prepared, however, nor has it been possible to 
clearly outline the circumstances under which stones would be regarded 
as being of ‘‘an inferior quality.” 

One test that has been utilized by the Service has been to determine 
whether a particular stone in question is of sufficient hardness on the 
Mohs’ scale. This test has proved unsatisfactory because some stones 
in the rough state register varying degrees of hardness when different 
portions of them are tested. Another undesirable aspect of this test 
is the necessity for individually examining each stone. 

All of these factors have created a considerable problem for the 
amateur lapidarists, those who supply them, and the Service. It was 
concluded that certainty could best be achieved by specifying the 
precious and semiprecious stones to be taxed and by excluding all 
others. The selection of the stones to be taxed is confined to those 
having a definite commercial value and to those most commonly sold 
at retail in a finished state, either as stones alone or in conjunction 
with mountings and settings. : 
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Section 101 of the House bill, which has been agreed to by your 
committee, will tax the following stones, by whatever name called, 
whether real or synthetic: 

Amber 
Beryl] of the following types: 
Aquamarine 
Emerald 
Golden Beryl 
Heliodor 
Morganite 
Chrysobery] of the following types: 
Alexandrite 
Cat’s e 
Chrys olite 
Coral 
Corundum of the following types: 
Ruby 
Sapphire 
Diamond 
Feldspar of the following type: 
Moonstone 
Garnet 
Jadeite (Jade) 
Jet 
Lapis Lazuli 
Nephrite (Jade) 
Opa 
Pearls (natural and cultured) 
Peridot 
Quartz of the following types: 
Amethyst 
Bloodstone 
Citrine 
Moss agate 
Onyx 
Sardonyx 
Tiger-eye 
Spinel 
Topaz 
Tourmaline 
Turquoise 
Zircon 

Any stone included in the taxable list will be subject to tax when 
sold at retail, even if sold in its rough or natural state. While in 
some instances a tax may be imposed on a particular stone of negli- 
gible gem quality because it is included in the list, it is expected that 
such instances will be rare. Stones not included in the list generally 
have little commercial value or appeal unless combined with mount- 
ings or settings. In such a case they would be taxable when sold at 
retail as articles ‘commonly or commercially known as jewelry.” 

The inclusion of the phrase “by whatever name called”’ is intended 
to eliminate any uncertainty that might otherwise exist as to whether 
a particular stone actually is one of those included in the list, but which, 
because of its geographical source or fer marketing purposes, is called 
by a different name when sold at retail. 
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Section 101 of the House bill, as agreed to by your committee, also 
will substitute the words “whether real or synthetic” for the words 
“imitations thereof’’ in present law. This language is intended to 
confine the tax on nonnatural stones to those formed by synthesis and 
which have a molecular composition similar to a listed natural stone, 
Both a taxable synthetic stone and a nontaxabte imitation stone would, 
of course, be subject to tax when sold at retail in the form of jewelry. 

The revenue loss from this provision is expected to be negligible. 


SECTION 102. CERTAIN CLOCKS, CASES, AND 
MOVEMENTS 


Section 102 of the House bill has been accepted by your committee 
without change. 

Another category of items subject to tax under section 4001 of the 
code at a 10 percent rate on their sale at retail consists of watches, 
clocks and cases and movements for watches and clocks. A question 
has arisen as to the applicability of the retail tax when such items are 
incorporated in other items subject to a manufacturers excise tax, 
such as radios or ranges. Another problem, that of computing the 
taxable price, has arisen in cases where clocks are incorporated in 
items which are not subject to manufacturers excise taxes, such as 
thermostats. A question related to this problem is that of the ap- 
plicability of tax where clock movements (that is, clock mechanisms 
without faces) have been incorporated in itexas not subject to manu- 
facturer’s excise tax. 


(a) Clocks subject to manufacturers excise taxes 

The Internal Revenue Service has ruled that automobile clocks 
are subject to a manufacturer’s excise tax as automotive parts or 
accessories when sold by the manufacturer, rather than being subject 
to the retail jewelry tax. With respect to clocks that have been 
combined with other items subject to a manufacturer’s excise tax, 
such as clock radios, the Service has taken the position that the 
manufacturer of such an article is subject to a manufacturer’s excise 
tax on his selling price for the entire combination, and that no retailers 
tax attaches to the clock portion when the article is sold at retuil. 
The rules established by the Service in these instances appear to be 
both practical and rational. 

To provide specific statutory authority for the present inter- 
pretation of the Service, section 102 of the House bill, which your 
committee has accepted without change, amends section 4003 of the 
code by adding a new subsection (c) entitled ‘Clocks Subject to 
Manufacturers Tax.” This subsection provides that the retail 
excise tax umposed by section 4001 shall not apply to a clock or watch 
(or to a case or movement for a clock or watch) if a tax in respect of 
such clock, ete., was imposed under chapter 32 (relating to the manu- 
facturers excise tax) by reason of its sale as a part or accessory (for 
example, an automobile clock) or by reason of its sale on or in con- 
nection with or with the sale of any article (for example a stove). 

The exemption has application only with respect to clocks, watches, 
etc., actually taxed at the manufacturer level. If a clock, watch, 
etc., which has not been taxed at the manufacturer level is sold at 
retail in conjunction with the sale of an article subject to manu- 
facturers tax (or is sold separately to replace a clock, etc., on an article 
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subject to manufacturer’s tax), the retail tax will still be applicable 
to the selling price attributable to the clock, etc. 


(6) Clocks in control or regulatory devices 

At the present time, the Service holds no tax is applicable to move- 
ments for clocks and watches which are components or accessories of 
articles not subject to manufacturers excise taxes. However, exemp- 
tion has not been granted where a complete clock is involved, that is, 
a combination of a movement with a face or dial capable of use for 
telling time. In such cases, it is necessary for the seller at retail to 
determine the portion of the retail price of the combined article 
attributable to the clock portion and for tax to be paid on such taxable 
portion. The need for this allocation has created considerable diffi- 
culty for sellers. Because of the difficulty in determining the taxable 
price in these cases and the relatively small amount of revenue 
involved, the House bill provides that clocks which are part of control 
or regulatory devices, such as thermostats, are not to be subject to 
tax. Your committee has accepted this change without amendment. 
This will provide treatment consistent with that already accorded 
clock movements in items not subject to manufacturers excise taxes. 

As a result, section 4003 is further amended by adding a new 
subsection (d) entitled “Certain Parts of Control or Regulatory 
Devices.”” The subsection provides that the tax imposed by section 
4001 shall not apply to a clock or watch (or to a case or movement for a 
clock or watch) if such clock, etc., is a part of a control or regulatory 
device (such as a thermostat) which is an article not taxable under 
chapter 32 (manufacturers’ excises), or the control or regulatory 
device is part of an article not taxable under chapter 32. The sub- 
section further provides that the tax imposed by section 4001 will not 
apply to a clock, etc., sold as a repair or replacement part for such a 
device. 

The term “control or regulatory device” is not intended to include 
clocks which in themselves have control or regulatory features, such as 
electric clocks that can be used to turn on radios, coffeemakers, etc., 
or defrost refrigerators. The control or regulatory device must be 
the major item of the combination with the clock as a subsidiary item 
rather than vice versa. 


(c) Revenue effect 
The revenue loss under this provision is expected to be negligible. 


SECTION 103. LUGGAGE TAX 


Section 103 of the House bill has been accepted by your committee 
without change. 

(a) Substitution of specific listing for “basket clause’’ 

Under existing section 4031, a 10-percent tax is imposed on certain 
articles sold at retail, grouped generally under the heading ‘‘Luggage, 
Handbags, etc.” This section lists 18 specific items and also ‘‘other 
cases, bags and kits (without regard to size, shape, construction, or 
material from which made) for use in carrying toilet articles or articles 
of wearing apparel. ” This general phrasing, “commonly referred to as 

a “basket clause,”’ results in the tax being imposed on articles not 
among the 18 specifically named, but which are considered as coming 
within the general language. 
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Because of the indefinite nature of this language, both retailers and 
the Internal Revenue Service have difficulty in determining whether 
a particular item is subject to tax. This is particularly true with 
articles having a possible or theoretical use for carrying toilet articles 
or wearing apparel but which also are suitable for use to an equal or 
greater degree for nontaxable purposes. 

As a result, one retailer may regard an item as subject to tax 
because he stocks and sells it as luggage while another may regard 
the same article as nontaxable because he advertises it for nonluggage 
uses. If it is presumed that an article is not taxable without obtaining 
a ruling, and it is later determined by the Service that the article is 
subject to tax, the retailer is liable for tax on past sales even though 
his selling price made no provision for the tax. 

To eliminate such uncertainties and to ease the administrative 
interpretive burden, the bill as passed by the House and as approved 
by your committee eliminates the “basket clause.” Instead, the 
present list of 18 specific items has been expanded. All of the addi- 
tional items, however, have been classified as taxable by the Service 
under present law (except as explained below). 

The bill will tax the following-named articles, by whatever name 
called: 

Bathing suit bags 

Beach bags or kits 

Billfolds 

Briefcases 

Brief bags 

Camping bags 

Card and pass cases 

Collar cases 

Cosmetic bags and kits 

Dressing cases 

Dufflebags 

Furlough bags 

Garment bags designed for use by travelers 

Hatboxes designed for use by travelers 

Haversacks 

Key cases or containers 

Knapsacks 

Knitting or shopping bags (suitable for use as purses or hand- 
bags) 

Makeup boxes 

Manicure set cases 

Memorandum pad cases (suitable for use as card or pass cases, 
billfolds, purses, or wallets) 

Musette bags 

Overnight bags 

Pocketbooks 

Purses and handbags 

Ring binders, capable of closure on all sides 

Salesmen’s sample or display cases, bags, or trunks 

Satchels 

Shoe and slipper bags 

Suitcases 

Tie cases 
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Toilet kits and cases 
Traveling bags 
Trunks 
Vanity bags or cases 
Valises 
Wallets 
Wardrobe cases 
The inclusion in the bill of the phrase “by whatever name called” 
is intended to prevent any probléms ——e over items clearly qualify- 
ing as listed taxable articles but called by another name for mer- 
chandising or other reasons. For example, a “‘billfold” marketed as 
a “money holder” would be subject to tax. 
It is estimated that any revenue loss resulting from the exclusion 
from the listing of any items presently taxed will be negligible. 
(b) Briefcases and ring binders 
One of the 18 specifically named taxable items in present law is 
“briefcases made of leather or imitation leather.”’ Ring binders 
capable of closure on all sides have been held by the Service to consti- 
tute briefcases and therefore are taxable, providing they are made of 
leather or imitation leather. As a result, these articles, when made of 
nonleather materials such as plastic, may or may not be held subject 
to tax, depending on whether they have been processed to resemble 
leather. his artificial distinction can result in price discrimination 
between competitive items. Moreover, the same distinction is not 
made for any of the other articles subject to the luggage tax. For 
example, purses or suitcases are subject to tax whether they are made 
of leather, plastic, fiber, or any other material. The bill as passed by 
the House and as approved by your committee, therefore, includes 
briefcases and ring binders capable of closure on all sides in the list of 
taxable articles without the restrictive phrase. 
The revenue gain resulting from this change is estimated to be 
negligible. 
(c) Fittings or accessories 
Although the bill as passed by the House and as approved by your 
committee revises the listing of taxable articles subject to the luggage 
tax, it retains the phrase in present law that includes in the tax 
base of a taxable article “fittings or accessories therefor sold on or 
in connection with the sale thereof.’’ The changes in the listing 
of taxable articles under section 4031 are not intended to disturb 
the existing rulings of the Service relating to the tax status of fittings 
or accessories for the articles which are subject to tax under the new 
provisions. 


(d) Revenue effect 


It is estimated that the changes made in the luggage, etc., tax will 
result in a negligible revenue loss. 


SECTION 104. SALES OF INSTALLMENT ACCOUNTS 
BY RETAILERS 


Section 104 of the House bill has been accepted by your committee 
without change. 

Section 4053 of the code permits a retailer making a sale of a taxable 
article to report tax on payments as received rather than in full at the 
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time of sale if the sale is made under 1 of the following 3 conditions: 
a contract providing for payments in installments with reservation of 
title in the seller until a future date; a conditional sale; or a chattel 
mortgage arrangement providing for the payment of the price in 
seatallinanie. he law provides that the retailer is to pay the same 
proportion of the total tax with each payment as the payment is to 
the total charge for the article. 

Although no specific provision is contained in present law as to the 
method for computing the tax due where installment accounts are 
sold or otherwise disposed of by the retailer prior to the payment of 
the total tax, the Internal Revenue Service has ruled that in such 
cases tax is due on the unpaid amount of the installment obligations 
at the time of the disposition. An exception to this rule exists in the 
case of a sale of installment accounts pursuant to bankruptcy or 
receivership procéedings. In such cases, it has been held that tax 
attaches only with respect to the amount actually realized on the dis- 
position of the accounts. 

It is believed that the present uncertainty in the statute with respect 
to the tax consequences of sales of installment accounts should be 
rectified. The amelioration provided by the present Service inter- 
pretation in connection with sales pursuant to bankruptcy or receiver- 
ship proceedings is adopted, since this type of sale is not at the direc- 
tion nor under the control of the retailer. With some modification, 
it is also believed that the Service’s position. with respect to sales in 
other than bankruptcy cases should be followed. Maintenance of 
liability for tax on the full amount of the original sales price is pro- 
vided in such cases, since the customer receives no price or tax reduc- 
tion as the result of the sale of his installment account. The retailer 
may sell the account at a discount, but this may reflect his need for 
funds rather than being an indication that the account will not be 
paid in full. Moreover, a retailer who sells on open account and is 
subsequently unable to collect is not relieved of liability for tax due. 

Where a retailer sells an installment account and such account is 
subsequently returned to him, your committee agrees with the House 
that he should be able to receive credit or refund for the portion 
returned to him, subject to later adjustments in the event of subse- 
quent recoveries by him. In this fashion, he would be placed in a 
position comparable to that in which he would have been if he had 
never sold the account. 

In order to effectuate these changes, section 104 of the bill, as 
passed by the House and as approved by your committee, redesignates 
the existing provisions of section 4053 (which permits payment of 
tax on an installment basis in the case of designated coiled type 
sales) as subsection (a) and adds new subsections (b) and (c) to 
section 4053 of the code. 

Subsection (b) specifically provides that where installment accounts 
on which the tax is being computed and paid in installments by virtue 
of section 4053 (a) are sold or otherwise disposed of, tax shall not 
apply to subsequent installment payments on such accounts. Instead, 
there shall be paid at the time of sale or other disposition of the 
account an amount equal to the difference between the tax previously 
paid on such installment account and the total tax. An exception to 
the rule for computing the amount of tax on the disposition of install- 
ment accounts is made in cases where the sale is pursuant to the order 
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of, or subject to the approval of, a court of competent jurisdiction in 
a bankruptcy or insolvency proceeding. In such cases, the tax due 
on the sale is to be computed as mentioned in the prescribed manner 
but is not to exceed an amount computed by multiplying the amount 
for which the accounts were sold by the rate of tax in effect on the 
day on which the transactions giving rise to the installment accounts 
took place. 

Where installment accounts which have been sold or otherwise dis- 
posed of are returned to the person who sold them under the agree- 
ment under which the accounts were sold, and the consideration is 
readjusted as provided in such agreement, section 163 of the bill adds 
a new paragraph (b) to section 6416 (b) to provide that the seller 
shall obtain a credit or refund of the part of the tax paid under section 
4053 (b) (1) proportionate to the part of the consideration repaid or 
credited to the purchaser of the installment account. Under these 
circumstances the retailer (that is, the seller of the installment account) 
will have to continue to pay tax under the general rule in section 
4053 (a) on any subsequent payments received by him on such 
returned accounts. 

Provision is made in the new subsection (c) of section 4053 to limit 
the sum of the amounts of tax payable on installment payments to 
the total amount of tax due as computed at the applicable rate of 
tax in effect on the date on which the transaction giving rise to the 
installment account took place. This provision serves as a limita- 
tion on the tax where a retailer who sells his installment accounts 
and then has them returned to him receives a greater sum from the 
net sales price and the installments actually collected by him than 
he would have received if he had merely collected the original pre- 
scribed installments in full. 

The provisions of the new subsections (b) and (c), and the new 
refund provision, can be illustrated by the following example: The 
xX soli dare offers for sale a watch, subject to a retailers excise tax 
at the rate of 10 percent, for $100 plus tax of $10, or $110. B 
decides to purchase the watch and pay for it in 10 installments. B 
pays $11 ($10 plus $1 tax) on January 2, 1959, and receives the watch. 
X receives additional payments of $11 each on February 2 and on 
March 2. X reports $1 of tax received on each of the 3 dates. On 
March 15 X a the account to the Q finance company for $50. 
The tax which is due on the sale and must be paid by X is $7 (the 
difference between the total tax due of $10 and the tax already paid 
with respect to the article, that is, $3). Q collects 2 payments of $11 
each on April 2 and May 2, and, of course, no tax is due with respect 
to those payments. On May 15, pursuant to the agreement entered 
into upon the sale of the installment account, Q exercises its option 
and returns the account to X who refunds to Q $15 of the purchase 
price. Under section 6416 (b) (5) X may claim a refund of $2.10 tax 
computed as follows: 


15 (Amount refunded to Q) 
50 (Amount paid by Q) 
X later collects from B three more payments of $11 each on the account. 


X must pay tax in the amount of $1 with respect to each of the first 
and second of these payments but (by reason of the limitation under 





of $7 (tax paid on sale of account) = $2.10. 
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4053 (c)) need pay tax of only $0.10 with respect to the third payment 
since such amount will result in the total tax of $10 having been paid. 
No further tax payments need be made with respect to the sale of the 
watch to B. it later sells the account to R for $5, no tax would be 
due on the sale inasmuch as the total tax has been paid. 

It should be made clear that two ways of collecting delinquent 
accounts bring about somewhat different tax results. Some retailers 
sell groups of accounts on which collection prospects are relatively 
meager to companies that specialize in collecting accounts. Others 
retain title to the accounts and merely hire specialists on a commis- 
sion basis to collect these accounts. Where the accounts are sold 
tax becomes due on the full unpaid balance of tax. Where title to 
the accounts is retained, however, the retailer becomes liable for tax 
only on the amounts collected by the collection agency from the 
consumer. 

The revenue loss under this provision is expected to be negligible. 


SECTION 105 OF THE HOUSE BILL, WHICH HAS BEEN 
OMITTED BY YOUR COMMITTEE—EXEMPTION FROM 
RETAILERS’ EXCISE TAXES FOR NONPROFIT EDUCA- 
TIONAL ORGANIZATIONS 





The House bill would have added a new section 4057 to the code to 
provide an exemption from the retailers’ excise taxes for sales to 
nonprofit educational organizations for their exclusive use (an exemp- 
tion was also provided for these organizations from the tax on the 
use of special fuels). The type of educational organization referred 
to is a nonprofit, operating school or college. 

The report of the House committee indicated that this exemption 
was being added for these schools and colleges because similar exemp- 
tions already are available in the case of public schools. The exemp- 
tion for public schools is, of course, available because of the general 
exemption from retailers’ and certain other excise taxes with respect 
to the sale of articles to a State or local governmental unit. 

Your committee has removed from the House bill this exemption 
from retailers’ excise taxes for nonprofit educational organizations 
because it doubts the desirability of broadening the exemptions in the 
case of the retailers’ excise taxes. Such exemptions not only com- 
plicate the administration of these taxes for the Internal Revenue 
Service, but also make their collection by retailers more difficult. 
Moreover, while it is true that State and local governmental agencies 
are exempt from such taxes, it appears doubtful that this represents a 
“competitive” discrimination against private schools, since private 
and public schools can hardly be considered as competing with each 
other. 

The House report indicated that the exemption for nonprofit 
educational organizations under the retail excise taxes, together with 
similar exemptions provided under the manufacturers’ excises and 
those on transportation and communication, was expected to result 
in an annual revenue loss of about $3 million. The saleton of these 
provisions by your committee will prevent this revenue loss, 
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Part IJ—ManvuFactTurRErRS Excise TAXES 


SECTION 111 OF THE HOUSE BILL, WHICH HAS BEEN 
OMITTED BY YOUR COMMITTEE—PARTS AND ACCES- 
SORIES FOR FARM EQUIPMENT 


The House bill would have provided an exemption for automobile 
parts and accessories (other than spark plugs and storage batteries) 
which are sold by the manufacturer, producer, or importer to a pur- 
chaser who certifies that the part or accessory is to be used by him as 
& repair or replacement part or accessory for farm equipment or is 
to be resold by him for such use. An exemption from the manu- 
facturers’ tax is also available where the manufacturer, producer, or 
importer himself used the part or accessory as a repair or replacement 
part for farm equipment. Under the House bill, for the sale to be 
free of tax in any case (except the ultimate sale to the farmer) a cer- 
tification was required from the purchaser to the effect that the ar- 
ticles covered by the certificate were to be resold by him, either for 
farm-equipment repair or replacement parts or for resale for such use. 
Where this certification is received upon the sale by the manufacturer 
in good faith liability for tax on his part is extinguished. 

As pointed out in the report of the House committee, present law 
already provides a credit or refund for tax paid for automobile parts or 
accessories sold for use as repair or replacement parts for farm equip- 
ment. The House report indicates, however, that few credits or 
refunds of tax under this provision have been claimed because of the 
difficulty of obtaining a certificate from the retailer that the part or 
accessory was used by him or resold by him for use for the exempt 
purpose. 

Your committee has deleted this provision from the bill because it 
is not clear that the certification procedure required by the House bill 
for tax-free sales represents any siuaialias simplification of the 
certification procedure now required in the case of credits or refunds. 
Thus, if few credits or refunds of tax under the present provision are 
being claimed, it would appear that the tax-free sales under the 
proposed procedure might also be limited in number because of the 
complications involved. Moreover, since the tax involved in each of 
these articles usually is small, there is a substantial doubt as to 
whether the tax reduction under this tax-free-sale procedure would 
ultimately benefit the farmer. 

The House report indicates that this provision will result in a 
— revenue loss. Your committee’s action will prevent this 
oss. 


SECTION 111. REFRIGERATOR COMPONENTS 
(Sec. 112 of the House bill) 


This section of the House bill has been accepted by your committee 
without change. 

Section 4111 of present law imposes a tax on various types of 
refrigeration equipment, including refrigerator components. These 
are defined by section 4112 as— 


cabinets, compressors, condensers, condensing units, evap- 
orators, expansion units, absorbers, and controls for, or 
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suitable for use as parts of or with, household-type refriger- 
ators or quick-freeze units of the kind described in section 
4111 except when sold as component parts of complete 
refrigerators, refrigerating or cooling apparatus, or quick- 
freeze units * * *. 


The exemption and credit and refund provisions of present law 
provide tax-free status for these refrigerator components when they 
are sold for use or used in the manufacture of any article. Thus, the 
named components are taxed only when they are used or sold for use 
for replacement purposes. Your committee agrees with the House 
that the relatively small amount of revenue realized from the sale of 
these components is not sufficient to warrant the administrative 
expense and interpretive problems created by imposing this tax. 

Accordingly, the bill, as passed by the House and as approved by 
your committee, eliminates refrigerator components from the articles 
taxed under section 4111. 

It is estimated that this will result in an annual revenue loss of 
about $1 million. 


SECTION 112. ELECTRIC, GAS AND OIL APPLIANCES 
(Sec. 113 of the House bill) 


This section of the House bill has been accepted by your committee 
without change. 


(a) Electric direct-motor-driven fans and air circulators 


Section 4121 of present law imposes a 5 percent tax on the manufac- 
turer’s sale of a variety of electric, gas, and oil appliances. All of 
the appliances listed are taxed only if they are of the household type, 
except electric direct-motor-driven fans and air circulators. This 
category is taxable unless the fan or air circulator is of the industrial 
type. Thus, the tax applies not only to these fans and air circulators 
of the household type, but also to those of the type used in stores, 
offices, restaurants, and similar places. In practice, however, it has 
been found that fans and air circulators commonly used in com- 
mercial establishments are also used extensively in industrial con- 
cerns. This has resulted in many interpretive problems and com- 
petitive discriminations. In contrast, present law taxes electric belt 
driven fans only if they are of the household type. 

To eliminate these problems, the bill, as passed by the House 
and as approved by your committee, places electric direct-motor- 
driven fans and air circulators in the same category as the other tax- 
able appliances, taxing them only if they are of the household type. 


(b) Electric floor polishers and wazers 

Electric floor polishers and waxers presently are included in the list 
of taxable appliances. Competitive vacuum-cleaner attachments 
used for the same purposes are not taxed, however, and, therefore, 
enjoy a price advantage. 

To eliminate this disparity, the bill, as passed by the House and 
as approved by your committee, removes electric floor polishers and 
waxers from the list of taxable articles. 
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(c) Gas and oil incinerator units and garbage-disposal units 


Electric garbage-disposal units are included in the list of taxable 
appliances under present law. This places them at a competitive 
disadvantage with gas and oil incinerators and garbage-disposal units, 
which currently are not subject to tax. 

To remove this disparity in treatment, the bill, as passed by the 
House and as approved by your committee, adds electric, gas, and oil- 
incinerator units and gas and oil garbage-disposal units of the house- 
hold types to the list of taxable articles. 


(d) Revenue effect 

It is anticipated that the changes made in the tax on electric, gas 
and oil appliances will have the overall effect of decreasing revenues 
by about $250,000 a year. 


SECTION 113. RADIO AND TELEVISION COMPONENTS; 
RECORD PLAYERS; ETC. 


(Sec. 114 of the House bill) 


Present law imposes a 10-percent excise tax on the manufacturer’s 
sale of radio receiving sets, television receiving sets, automobile radio 
and automobile television receiving sets, phonographs, combinations 
of the foregoing, radio and television components, and phonograph 
records. Except in the case of radio and television components and 
phonograph records, this tax applies, however, only to articles of the 
“entertainment type.” The House bill adds certain articles to the 
taxable listing and modifies the types of articles subject to this tax. 
Your committee has accepted all but one of these changes. 


(a) Record players 

Section 4142 of present law defines the term “radio and television 
components” to mean among other things phonograph mechanisms 
which are suitable for use on, or in connection with, or as a compo- 
nent part of, any of the articles enumerated in section 4141, whether 
or not primarily adapted for such use. In 1953 the Internal Revenue 
Service published a ruling to the effect that record players, as such, 
were not subject to the tax on phonographs unless they were con- 
nected to ay amplifying system with a speaker attachment. Never-_ 
theless, the portion of the record player consisting of the turntable, 
pickup arm, and motor was subject to tax on the grounds that it 
constituted a phonograph mechanism, which is one of the items listed 
in the definition of radio or television component. But this was 
changed by Public Law 367, 84th Congress, which removed the tax 
on radio and television components when used in the manufacture of 
nontaxable items. This meant that the combination of a turntable, 
pickup arm, and motor, when used in a nontaxable record player, was 
eligible for tax exemption or credit. 

our committee agrees with the House that Congress in passin 

Public Law 367 did not intend to remove the tax previously coud 
with respect to the major elements in a record Reet In view of 
this, and also in view of the fact that record players are in direct 
competition with phonographs, section 113 (a) of the bill, as passed 
by the House and as agreed to by your committee, amends section 
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4142 by including “phonograph record players’ in the definition of 
the term “radio and television components.” 

The bill includes phonograph record players in the category of radio 
and television components, rather than as a taxable end article listed 
specifically in section 4141, so they may be sold free of tax for use in the 
further manufacture of nontaxable sound systems, such as public 
address systems. This would not be possible if phonograph record 
players were included in the listing of taxable end products in section 
4141. 


(b) De letion of House provision wh ich would impose a tax on tape and 
wire recorders, players, and recorder-players 

The House bill would amend section 4141 of the code to add to the 
base of = 10- percent tax on radios, television sets, phonographs, 
records, etc., ‘“T'ape and wire recorders, players, and recorder-players. 
ecmaiion “would be provided for those tape and wire recorders 
where they are designed for certain commercial, industrial, or scientific 
uses 

The report of the House committee indicates that this tax on tape 
and wire recorders, players, and recorder-players was being imposed 
because these articles are in direct competition with phonographs and 
that, therefore, they should be subject to the same 10-percent manu- 
facturers’ tax. 

Your committee has deleted this proposed tax because testimony 
before your committee has indicated that, as a result of recent events, 
tape and wire recorders should not at the present time be viewed as 
competitive with phonographs. It was stated that, because of the 
high development cost of a new, infant industry, combined with the 
present economic situatiom, over one-half of the tape-recorder manu- 
facturers are continuing to lose money on these products sold in the 
consumer market. It was also pointed out that, until recently, the 
tape and wire-recorder industry could be considered as competitive 
with the phonographic industry because stereophonic sound had been 
adapted to tape recorders but not to phonographs. Quite recently, 
however, stereophonic records had been introduced by the phono- 
graph and record industry and are being marketed at 40 percent of 
the price of stereophonic tapes of the same selections. In view of 
the status of the tape and wire recorders as a new and infant industry, 
combined with the loss of the advantage enjoyed by it with respect 
to stereophonic sound, your committee has pi: a that these 
articles cannot at present be viewed as competitive with phonographs 
and that, as a result, it would be unwise to impose a tax on their sale 
under present conditions. 

It should be clear that your committee’s action in deleting the pro- 
posed tax on tape and wire recorders, etc., will not remove from tax 
any of these machines which fall within the classification of a business 
machine and presently are subject to the tax imposed by section 4191. 

It is estimated that the House bill, as a result of imposing a tax 
with respect to these tape and wire recorders, ete., would have in- 
creased revenues by about $4 million. This increase in revenue will 
not be realized under your committee’s action. 


Articles of the entertainment type 


Present law in section 4141 of the code provides that radios, tele- 
vision sets (including auto radios and television sets), and phono- 
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graphs are taxable only if they are of the ‘entertainment type.” 

Both the Internal Revenue Service and taxpayers have had difficulty 
in determining what constitutes entertainment- -type equipment, and, 
in fact, no satisfactory definition of the term “entertainment type” 
has been evolved. The principal, initial reason for limiting the tax on 
radios, television sets, phonographs, etc., to those of the entertainment 
type was the desire to exclude from tax that equipment which was of 
the communication, navigation, or detection type. Moreover, it is 
believed that the Service would have less difficulty in defining com- 
munication, detection, or navigation equipment, since at one time 
receivers of this type were free of tax when sold to the United States 
Government. Therefore, the bill, as passed by the House and 
agreed to by your committee, removes the limitation in present law 
imposing the tax with respect to articles only of the entertainment 
type. As a substitute it adds an exemption for radios, television 
sets, phonographs, etc., which are communication, detection, or 
navigation equipment of the type used in commercial, marine, or 
military installations. 

Section 113 (a) of the bill makes two amendments to accomplish 
the modification in tax treatment described above, First, it amends 
section 4141, the tax imposing section, to remove the sentence limiting 
the tax in the case of all the listed articles (except radio and television 
components and phonograph records) to those of the entertainment 
type. Second, in a new section 4143 (a), the bill provides in the 
case of radio receiving sets, automobile radio receiving sets, television 
receiving sets, automobile television receiving sets, phonographs, 
and combinations of any of the foregoing, that tax is not to apply to 
such articles which are communication, detection, or navigation 
equipment of the type used in commercial, marine, or military 
installations. 

As previously indicated, the tax on receivers at one time (prior to 
September 1955) was not applicable to those suld to the United States 
Government if they were of the communication, navigation, or detec- 
tion type used in commercial, marine, or military installations. This 
bill in effect restores this old exemption but extends it to such equip- 
ment when sold to any purchaser. Thus, equipment which previously 
was free of tax when sold to the United States Government will, under 
the new provision, be free of tax whether or not sold to the United 
States Government. The new exemption is not necessarily limited, 
however, to equipment previously exempt, since the type of equip- 
ment purchased by the United States Government will not necessarily 
be the same as that purchased by private industry. 


(d) Taxable radio and television components 


Public Law 367 of the 84th Congress amended section 4141, which 
imposes the tax on radio and television sets, phonographs, radio 
and television components, records, etc., to provide that except in 
the case of radio and television components and phonograph records 
the tax imposed by section 4141 is to apply only to articles of the 
“entertainment type.’”’ Section 4142, which defines radio and tele- 
vision components, was not changed by Public Law 367. This 
latter section provides that the term “radio and television compo- 
nents” means certain listed parts— 
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which are suitable for use on or in connection with, or as 
component parts of any of the articles enumerated in section 
4141, whether or not primarily adapted for such use. 


The sentence added to section 4141 by Public Law 367 appears to 
provide that radio and television components are taxable whether or 
not they are of the entertainment type, while the sentence in section 
4142 defining these components appears to indicate that only those 
which are suitable for use on or in connection with entertainment 
type articles are taxable. The Service has interpreted the law on this 
point as providing that radio and television components are taxable if 
they are suitable for use with any radio or television set or phonograph. 
Your committee agrees with the House (without attempting to pass 
on the interpretation of the Service of existing law on this point) 
that in practice the present interpretation of the law reaches the 
wrong result. It also sees no reason for taxing components which are 
suitable for use only with nontaxable end articles. 

To limit the tax on these components to those which are suitable 
for use with taxable radios, television sets, and phonographs, etc., 
section 113 (a) of the bill, as passed by the House and as agreed to by 
your committee, adds a new code section 4143 (b). This exempts 
radio and television components from tax if they are suitable for use 
only on or in connection with, or as a component part of, equipment 
exempt under section 4143 (a) (because it is communication, naviga- 
tion, or detection equipment of a type used in commercial, marine, or 
military installations). The exemption makes it clear that the com- 
ponent must be suitable for use only in conjunction with an article of 
the specified exempt type. If the component is also usable with a 
taxable article, whether or not primarily adapted for such use, it will 
not qualify for the exemption. 

(e) Revenue effect 


[t is estimated that, taking into account your committee’s amend- 
ment to the House bill, the changes made with respect to the tax on 
radios, television sets and phonographs, etc., will result in an annual 
increase in revenue of approximately $800,000. 


SECTION 114. CONSTRUCTIVE SALE PRICE FOR MANU- 
FACTURERS EXCISE TAXES 


(Sec. 115 of the House bill) 


Section 4216 (b) of present law provides for a constructive sale price 
as distinct from the actual sale price, as a base for the various ad 
valorem manufacturers excise taxes where an article is sold (1) at 
retail (i. e., to consumers), (2) on consignment, or (3) at less than the 
fair market price if the transaction is not at arm’s length. The con- 
structive sale price provided for under present law is the price for 
which such articles are sold in the ordinary course of trade, by manu- 
facturers or producers of such articles, as determined by the Secretary 
or his delegate. , , 

The above described provision generally results in a downward 
adjustment of price where articles are sold to the consumer, and an 
upward adjustment of price where they are sold in transactions which 
are not at arm’s length for a price less than the fair market price. 
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This provision, to some extent, recognizes the desirability of imposing 
manufacturers excise taxes on a uniform base, even though various 
manufacturers may sell the same articles at different levels of distribu- 
tion. In the case of two taxable articles ultimately sold to the con- 
sumer for the same price, exclusive of tax, the House report suggested 
there was no reason for imposing substantially different amounts of 
manufacturers tax merely because one manufacturer chooses to sell 
his article to a distributor, while the other sells his to a dealer. It 
was recognized, however, that there are significant administrative 
sroblems which make it difficult to achieve complete uniformity of 
babs for purposes of the manufacturers excise taxes. For that 
reason no attempt was made in the House bill to fully achieve this 
goal. However, a series of rules were provided under which a con- 
structive price may be used, not only in the case of sales to consumers 
but also in the case of sales by manufacturers to retailers. Where the 
conditions specified are met, the House bill in general provides for a 
downward adjustment to the level charged by manufacturers to whole- 
salers. In adopting this new constructive price rule the present rule 
was not removed; this, with modifications, is retained in the House 
bill. 

Your committee is in full agreement with the House that substan- 
tially different amounts of manufacturers’ excise tax should not be 
imposed with respect to the same type of items merely because one 
manufacturer chooses to sell his article to a retailer or consumer while 
the other sells his to a wholesaler. It also recognizes that there are 
significant administrative problems which make it difficult to achieve 
a uniform base for purposes of the manufacturers’ excise taxes. 
Therefore, your committee has adopted the constructive price pro- 
visions of the House bill. However, it has expanded the applica- 
tion of the provision to apply also in the case of certain special dealers 
who do not in reality act as normal wholesale dealers. 


(a) Where manufacturers sell to retailers or to both retailers and consumers 


It has been indicated that the major difficulty in extending the 
present constructive price provision, applicable in the case of sales 
to consumers, to sales to retailers is that this would require the 
Internal Revenue Service either to construct, or to pass upon someone 
else’s construction of, a price on which to base the tax for the article 
sold to retailers. Because of the large number of sales of this type, it 
has been stated that this would represent a substantial administrative 
burden. To avoid this problem, the bill limits the new constructive 
price provision in the case of sales to consumers and to retailers, to 
those cases where the same manufacturer, producer, or importer also 
regularly makes sales to wholesalers. Thus, a basis for constructing 
a price for the manufacturers sales to consumers and to retailers will 
be readily available. 

The bill also limits the application of the new constructive price 
provision to those cases where sales to consumers and/or to retailers do 
not constitute the normal method of sales within the particular in- 
dustry. This limitation on the application of the new constructive 
price provision appears desirable because there would seem to be no 
significant discrimination with respect to an industry where sales at 
retail and/or to retailers represent the major proportion of the volume 
sales in the industry. 
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The bill further limits the new constructive price provision for sales 
to consumers and to retailers to arm’s-length transactions and also to 
cases where the manufacturer, producer, or importer is regularly selling 
the articles to consumers or to retailers. The first of these limitations 
is intended to prevent the new provision from nullifying the provision 
in present law requiring upward adjustments in price where an article 
is sold at other than through an arm’s-length transaction and at less 
than fair market price. The latter limitation is designed to make the 
new constructive price provision inapplicable in the case of casual 
sales. 

Where the above limitations are met, the bill provides that the 
constructive price is to be the lower of (1) the price at which an article 
is actually sold, or (2) the highest price at which such articles are sold 
by the particular manufacturer, producer, or importer to wholesale 
distributors. 

(b) Where a manufacturer sells also to special dealers 

Your committee has expanded the special rule provided by the 
House bill relating to the construction of a sales price in the case of 
sales to a consumer or to a retailer to also cover sales to a special 
dealer. In testimony before your committee its attention was called 
to the fact that in some cases in the electric, gas, and oil appliance 
industries sales are made to special dealers between the normal whole- 
sale level and the retail-dealer level who in fact do little more than 
warehouse the appliances for the manufacturer, since the salesmen of 
the manufacturer are responsible for sales made by these special 
dealers to retailers. Because in these cases the manufacturer incurs 
the selling cost in such cases rather than the special dealer, the price 
at which the appliances are sold to these dealers is higher than the 
regularly established wholesale price at which the articles also are 
sold. In the absence of any provision to the contrary this would 
mean that the constructive price in the case of sales to retailers, as 
well as in the case of sales to consumers, could be cut back only to 
the price level at which sales are made to these special dealers rather 
than to the normal wholesale price. Your committee believes that 
it is discriminatory to deny the manufacturer the right to construct 
his sales price for sales to consumers, to retailers, and to these special 
dealers, on the same basis as is allowed in the case of other manufac- 
turers not making sales to such special dealers. Moreover, it believes 
that this problem can be met without adding any significant admin- 
istrative problems. Therefore, it has amended the special rule pro- 
vided by the House bill to provide that where the four conditions are 
met in the case of sales to special dealers in the same manner as in 
the case of sales to consumers or to retailers, the sales price is to be 
constructed at the highest price for which the articles are sold to 
wholesale dealers other than special dealers, if this price is less than 
the price for which the article is actually sold. The term “special 
dealer’ is defined as a distributor of taxable electrical, gas, and oil 
appliances (taxed under sec. 4121) who does not maintain a sales 
force to resell the appliances but who instead relies on the salesmen 
of the manufacturer (producer, or importer) of the appliances for their 
resale to retailers. 
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(c) Technical description of constructive price provision discussed in (a) 
and (b) above 


The existing section 4216 (b) (with certain modifications described 
below) is designated as paragraph (1) by the bill and a new paragraph 
(2) is inserted for determining the constructive sales price, under the 
bill as amended by your committee, in the case of sales at retail to a 
retailer and to a special dealer. 

The constructive sales price provision in the new paragraph (2) 
for sales at retail, to retailers or to special dealers is to apply only 
where all of the four following conditions are met: 

(1) the manufacturer, producer, or importer regularly sells the 
article at retail, to retailers or to special dealers; 

(2) the manufacturer, producer, or importer regularly sells the 
article to one or more wholesale distributors (other than special 
dealers) in arm’s-length transactions and establishes that his 
wholesale prices in these cases are determined without regard to 
any tax benefit to be derived from the application of this con- 
structive price provision; 

(3) the normal method of sales for such article by manufac- 
turers within the industry is to sell them otherwise than at retail, 
to retailers or to special dealers or a combination of these me ‘thods 

f sale; and 

1) the transaction with respect to which a constructive sales 
price is to be computed is one entered into at arm’s length. 

Where these four conditions are met, the price on which the manu- 
facturers tax is to be based is to be computed at the actual selling 
price of the article or at the highest price for which such articles are 
sold by the manufacturer, producer, or importer to wholesale dis- 
tributors (other than special dealers), whichever is lower. 

The manner in which it is intended that the second of the limita- 
tions described above to work can be illustrated by the following 
example. Manufacturer A sells to regular wholesale distributors, to 
special dealers, to retailers and also at retail (that is, directly to 
consumers). If conditions (1), (3), and (4), as described above are 
met, this manufacturer in the case of his sales at retail, to retailers 
and to special dealers could use the new constructive price rule for his 
sales at retail, to retailers and to special dealers. This would be 
true even if his sales to regular wholesalers were limited to those made 
to one person provided these sales are made regularly and he establishes 
that the price he charged the wholesaler in this case was not determined 
with the view of obtaining a tax benefit because this base could be 
used in the case of his other sales. 

The third limitation described above, that denying the benefit from 
the constructive price provision in those cases where the normal 
method of sales of an article by the manufacturers w a an industry 
is to sell it at retail, to retailers, to special dealers, or to combinations 
of the foregoing is intended to deny the somata of this provision 
where half or more of the volume of sales of the specific 
category of taxable items described in any of the various manufacturers 
ad valorem excise taxes is made at retail, to retailers and to special 
dealers. For this purpose, it is anticipated that the volume of sales 
at the different distribution levels would usually be determined by 
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the dollar volume of sales within the industry at the various distribu- 
tion levels. This would be adjusted, however, for the variation in 
orice attributable to the fact that the sales are made at different 
ae In determining total sales within the industry not only would 
sales at retail, to retailers, to special dealers, and to wholesalers, be 
taken into account, but also sales to other manufacturers as well. It is 
anticipated that for purposes of this provision the term ‘‘industry” as 
applied to any article generally would include the specifically named 
articles subject to manufacturers excise tax. For example, the manu- 
facturing of (1) automobile trucks, (2) automobile busses, (3) truck 
and bus trailers and semitrailers, (4) highway tractors, and (5) other 
taxable automobiles would each be considered as representing a sepa- 
rate industry. 

In the case of a sale at retail where the conditions of paragraph (2) 
of section 4216 (b) are applicable, the constructive price provisions of 
this paragraph, rather than the present law constructive price provi- 
sions . tained in paragraph (1) (as modified by this bill) are to apply 
to such sale. Thus, in such case, the constructive price for the sale 
at retail is to be computed on the actual sales price of the article, or 
the highest price at which such articles are sold by the manufacturer, 
producer, or importer to wholesale distributors (other than special 
dealers) whichever is lower, rather than on the basis of a constructive 
price consisting of the highest price for which such articles are sold 
to the wholesale distributors in the ordinary course of trade by 
manufacturers or producers of such articles, or the actual price of 
the article, whic he ‘ver is lower. 


(d) Whe re man ufacture rs sell to consumers 


As indicated above, paragraph (1) of section 4216 (b) as it appears 
in the bill is the constructive price provision in existing law except 
for one modification. 

In the case of a sale to consumers, existing law has generally been 
interpreted as requiring the constructive price to be determined by 
reference to the price for which such or similar articles are sold by 
manufacturers to retailers. Where a manufacturer sells not only to 
consumers but also to retailers at different prices, his constructive price 
is his highest sales price to retailers. If the manufacturer makes no 
sales to retailers but does sell to wholesale distributors, his construc- 
tive price for his sales at retail is his highest wholesale price. 

To accord these sales to consumers a constructive price at the same 
distribution level as under the new special constructive price provision 
described above, the bill as amended by your committee provides that 
in the case of sales to consumers, the price at which such articles are 
sold in the ordinary course of trade or business is to be the lower of the 
following prices: (1) the price for which the article actually is sold or 
(2) the highest price for which the article is sold to wholesalers in the 
ordinary course of trade by manufacturers or producers. The 
substantive effect of this amendment is the same as that intended by 
the House bill although technical clarifying changes in the House 
provision have been made. This provision will not result in the 
establishment of a constructive price in any new cases, but rather will 
provide that where a constructive price is already re quired by existing 
law, the price generally will be established at the price to wholesalers, 
rather than at the price to retailers. 
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This amendment is provided for by penne a new sentence at the end 
of the first sentence in section 4216 (b) (1). 


(e) Revenue effect 

Information presently available is inadequate to form the basis for 
any specific estimate of the revenue loss which can be expected from 
the constructive sales price provisions described above. It appears 
unlikely, however, that the revenue loss will be large and a subjective 
evaluation suggests a revenue loss in the neighborhood of $3 million. 


SECTION 115. SALES OF INSTALLMENT ACCOUNTS BY 
MANUFACTURERS 


Sec. 116 of the House bill 


Section 104 of the House bill adds a specific provision to the code 
providing a method for the computation of the tax due where install- 
ment accounts are sold or otherwise disposed of by a retailer prior to 
the payment of the total tax. In general, the rule is that tax is due 
on the unpaid amount of the installment obligations at the time of 
the sale or other disposition of the accounts. An exception to this 
rule is made in the case of installment accounts disposed of pursuant 
to bankruptcy and receivership proceedings. In such cases it is pro- 
vided that the remaining tax shall not exceed that computed at the 
applicable rate with respect to the amount actually realized on the 
disposition of the accounts. 

This section of the bill, as passed by the House and as agreed to by 
your committee, amends section 4216 by adding a new subsection (e 
which provides similar treatment in the case of the sale of installment 
accounts by manufacturers subject to manufacturers excise tax. For 
a fuller description of this provision see the discussion with respect to 
section 104. 


SECTION 116. LEASES OF CERTAIN ARTICLES SUBJECT 
TO MANUFACTURERS EXCISE TAXES 


(Sec. 117 of the House bill) 


This section of the House bill has been accepted by your committee 
without change. 

Section 4217 of existing law stipulates that any lease, renewal or 
extension of a lease, or subsequent lease of an article subject to manu- 
facturers excise tax by the manufacturer, producer, or importer of the 
article shall be considered a taxable sale of the article. Under this 
rule, if a manufacturer of a taxable article leased it on successive 
l-year leases for a total of 10 years, he would be regarded as having 
made 10 taxable sales of the same article 

Except in the case of certain utility trailers, this concept is carried 
out in the statutory provisions (sec. 4216 (c)) that prescribe the 
measure and time for reporting the tax due with respect to leases. 
Since each lease is regarded as a separate sale, tax is imposed on the 
total amount to be paid under each lease agreement. Where pay- 
ments under a lease are made in Latadianeate: present section 4216 (« 
permits a proportionate amount of the total tax due on the lease to be 
reported on each payment as received. 
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Your committee agrees with the House that the tax imposed on 
leases and sales by a manufacturer should be as nearly equal as pos- 
sible. Present law does not achieve this equitable balance (except 
for utility trailers). The total cumulative excise tax liabilities in- 
curred during the marketable life of a durable article that is steadily 
leased by the manufacturer frequently will far exceed the one-time 
tax due when that manufacturer sells the same model article. 

The present statutory rule for leases has created serious inequities 
and competitive discrimination. A manufacturer who both leases 
and sells certain taxable articles often incurs a higher total liability 
on the leases than he does on sales. In addition, if some of his cus- 
tomers buy the articles-and enter into the business of leasing them, 
they will not have to pay tax on their entire lease receipts. Instead 
tax on the article will have been paid only on the sales price of the 
manufacturer. 

If a manufacturer sells to a related company which then leases the 
article, tax is imposed not on the lease payments but on the manu- 
facturer’s sale price. A comparable tax base should be provided for 
manufacturers who carry on the leasing portion of their business 
operation themselves rather than through related entities. 

Public Law 317 (84th Cong.) provided equality of tax treatment in 
the case of leases and sales of automotive utility trailers, by setting a 
limitation on the total tax to be reported for leases. This limit was 
the amount of tax computed, at the rate in effect on the date of the 
initial lease, on the fair market value of the trailer on the date of such 
lease. Your committee agrees with the House that a similar limita- 
tion should be accorded all articles subject to ad valorem manufac- 
turers excise taxes with some modifications of the tax base, the 
method of reporting the tax, and the eligibility requirements. This 
has been accomplished by this section of the bill, as passed by the 
House and as agreed to by your committee, which revises section 4217 
of the code and makes related changes. 

a) Lease conside red as sale 


The statutory definition of a lease in present section 4217, that a 
lease is to be considered a sale, is continued in section 4217 (a) under 
the bill, exeept for the references to section 4216 (d) of present law (re- 
lating to utility trailers). The latter section is repealed by section 
116 with respect to initial leases of utility trailers made on or after 
the general effective date for title I. 

(b) Limitation on far 


New subsection (b) of section 4217 provides a limitation on the 
amount of tax to be paid on the lease of any article subject to an ad 
valorem manufacturers excise tax. This subsection requires a pay- 
ment of tax on each lease payment computed at the rate of tax in 
effect at the time the payment is received, but limits the aggregate 
of such tax payments to the “‘total tax.” 

The existing limitations for utility trailers permit the above install- 
ment method of paying the total tax but provide the alternative of 
paying the “total tax’’ in full at the time of the initial lease. No 
statutory provision for the latter alternative is included in the bill 
for two principal reasons. One is the probability that few taxpayers 
would wish to pay the tax, in effect, in advance. The other reason is 
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to prevent the possibility that taxpayers who paid tax in full before 
being required to do so would be precluded from obtaining a credit 
or refund in the event that the taxes imposed on some articles were 
eliminated by subsequent changes in the law. 

(c) Definition of total tax 

Virtually all leases are made to the users of the articles leased. If 
sales were made to such persons they would constitute sales “at re- 
tail.” Your committee concurs with the House therefore, that the 
proper maximum or “total” tax in the case of leases should be the 
amount of tax that would be due if the article had been sold at retail. 
Since a manufacturer’s sale at retail requires a constructive sales price, 
such leases will be subject to the rule of this type provided by section 
114 of the bill. The effect of this rule usually will be to set a maximum 
tax based on the price not in excess of the highest price for which the 
particular articles are sold to wholesale distributors in the ordinary 
course of trade by manufacturers or producers thereof. If the first 
lease of an article on or after the effective date of the bill is not the 
initial lease of the article, the maximum tax will be based on the 
“fair market value” of the article at the time of the first lease subject 
to the provisions of the bill. This rule is adopted because the market 
value of a used article can vary greatly depending on a number of 
conditions, such as age and serviceable condition, as contrasted to the 
standard retail price of a new article. 

While the maximum or “‘total”’ tax is to be computed by applying 
the tax rate in effect at the time of the first lease, the House and your 
committee desire to make it clear (under sec. 4217 (b)) that the tax to 
be paid on each lease payment should be c ompute -d by applying the tax 
rate in effect at the time of the payment. For example, if it were deter- 
mined at the time of the initial lease of a new taxable article that 
the proper tax base was $1,000 and the tax rate in effect at that time 
was 10 percent, the “total” tax due would be $100. On lease payments 
of $50 a month the tax due on each payment would be 10 percent of 
the $50 or $5, so long as the 10 percent rate remained in effect. If, 
after $600 in these payments had been received and $60 tax paid 
thereon, the tax rate was reduced to 5 percent, the tax due on each 
subsequent monthly lease payment would be 5 percent of $50 or $2.50, 
until such time as a total of $100 tax had been reported. If, in this 
example, the tax were eliminated, instead of being reduced, after $600 
in lease payments have been received, no tax would be due on subse- 
quent lease payments, as there would be no tax rate to apply. 

(d) Lessor must also be engaged in selling 

The treatment provided by new section 4217 is to be extended 
only to manufacturers who, at the time of making current or prior 
leases of particular articles, are also engaged in the business of selling 
in arm’s-length transactions the same type and model of article. 
Your committee agrees with the House that where manufacturers only 
lease particular types of taxable articles and do not also sell them, 
competitive inequalities do not exist to a degree sufficient to warrant 
the involved administrative burden of determining a proper tax base 
on new articles where no sales were made. The tax limitation treat- 
ment accorded utility trailers under section 4216 (d) of present law will 
continue to apply to trailers which are under lease at the time the bill 
becomes effective or which were leased prior to such time. 


6 
it 


e 


of 


1e 


is 
ur 
to 


‘T= 
at 
ne 


ts 


of 
If, 
id 
ch 
), 
11S 
OU 


sC- 


ed 
ior 
ng 
le. 
ily 
m, 
nt 
ise 
at- 
vill 
vill 


EXCISE TAX TECHNICAL CHANGES ACT OF 1958 29 


(e) Sale before or after total tax becomes payable 


In order to prevent the imposition of excessive tax in the event an 
article is first leased and then sold before the total tax has become 
payable, the bill, as passed by the House and as agreed to by your 
committee, provides a special rule for computing ‘tax on the sale. 
This rule imposes the tax on the sale at the lower of (1) a tax computed 
on the selling price at the rate in effect at the time of sale; or (2) the 
amount by which the ‘‘total’”’ tax exceeds the aggregate tax imposed 
on the lease payments already received on the article. If an article is 
sold after enough lease payments have been received so that the total 
tax has become payable, it is stipulated that no further tax is to be 
imposed on the sale. 

(f) Transitional rules 

It is realized that the special provisions relating to leases will affect 
many taxable articles being leased by their manufacturers at the time 
this act becomes effective. To cover this situation the bill, as passed 
by the House and as agreed to by your committee, provides that such 
leases will be considered as having been entered into on the effective 
date of the bill and that the total tax shall be computed on the fair 
market value of the article involved on the effective date of the bill. 
It is further provided that the only lease payments involved will be 
those attributable to periods on and after such date. 


g) Utility trailers 


Subsection (c) of this section provides that the new provisions of 
section 4217 shall not apply to any lease of an article if section 4216 (d) 
of present law, relating to leases of utility trailers, applied to any lease 
of the article before the effective date provided in section 1 (c) of the 
bill. ‘Thus, once a lease of a utility trailer qualifies under 4216 (d), 
any subsequent lease thereof must also be treated under that section. 
(h) Revenue effe ct 


It is estimated that this pean will result in a revenue loss of 
SUPREMELY $1 million in the first full year of operation. About 
$300,000 of this is attributable to the leases of trucks and truck trailers. 
It is antic ipated, however, that the revenue loss from this provision 
will gradually increase to levels above the $1 million as the limitations 


on the tax under this provision become effective with respect to more 
and more leases. 


SECTION 117. USE BY MANUFACTURER OR IMPORTER 
CONSIDERED SALE 


Sec. 118 of the House bill) 


Section 4218 of present law is in general designed to impose tax 
where the manufacturer of an article uses it himself, or uses it in the 
manufacture of another article, in the same manner as if he sold the 
article to another person for such use. Thus, the general rule is that 
the use of a taxable article by a manufacturer in the manufacture of 
another article results in the imposition of a tax with respect to the 
first article unless the second article is a taxable article (or would be 
if not sold for one of the specified tax-free purposes). As in the case 
of sales, an exception to this general rule is provided in the case of 
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automobile parts or accessories, refrigerator components, radio or 
television components, and camera lenses. In the case of these par- 
ticular articles, no tax is imposed when they are used in (as also is 
true where they are sold for use in) the manufacture of, or as a com- 
ponent part of, any article whether taxable or nontaxable. 

The bill, as passed by the House and as agreed to by your committee 
rearranges this provision somewhat and also makes changes to con- 
form this provision with changes made elsewhere. For example, the 
reference to refrigerator components is deleted since in section 111 of 
the bill the tax on these parts is removed. 

Subsection (c) of section 4218 as revised by the bill continues a 
rule found in the present section 4218 (b) to the effect that where a 
manufacturer produces an automobile part or accessory, radio or 
television component, or camera lens and uses it, tax is to apply 
unless he uses it— 


as material in the manufacture or production of, or as a com- 
ponent part of, any other article to be manufactured or 
produced by him. 


When reference is made to use “‘as material in the manufacture or 
production of, or as a component part of, any other article” this 
phrase includes articles intended for incorporation in another article 
but which are broken or rendered useless in the process of further 
manufacture. Thus, for example, the breaking of a radio tube in the 
process of marufacturing a radio receiving set does not result in the 
imposition of a tax with respect to the tube (see discussion of sec. 163 
for refunds or credits in this area). However, if, for example, a manu- 
facturer uses an automobile part to repair a truck which he is using in 
his plant, this use of the part is considered a taxable use. 


SECTION 118. UNIFORM SYSTEM OF EXEMPTIONS, 
REGISTRATION, ETC. 


(Sec. 119 of the House bill) 


Present exemptions from manufacturers excise taxes are dealt with 
under several different sections of law and the applicable rules vary 
somewhat. For instance, the exemption for sales (or resales) for 
further manufacture is conditioned, under the regulations, upon the 
vendor and vendee, both having registered with their local district 
director of internal revenue. Each person qualifying is given a regis- 
tration certificate containing a registration number. The Commis- 
sioner can cancel the certificate where he is satisfied that the registrant 
is not a bona fide manufacturer of taxable articles or a vendee making 
resales directly to such manufacturer, or that tax-free sales are being 
made for purposes not warranted by the law and regulations. No 
similar registration requirement exists for sales to State and local 
governments, sales for ships’ supplies, or sales for export. 

The House bill consolidates and revises the rules for exempt sales 
to provide a more nearly uniform system of exemptions (comparable 
adjustments are provided in the credit and refund provisions; see sec. 
163 of the bill) to improve the operation of the manufacturer’s excise 
tax system. Complete uniformity e rules for all categories of exempt 
sales, however, is not practicable because of differences in the pur- 
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se of extending the various exemptions, and because of the diffi- 
culties that would arise from treating them exactly the same. Your 
committee has accepted the House provision with two substantive 
changes, ‘although it has also -made ‘other minor technical and clari- 
fying changes. 

(a) Tax-exempt sales 

The principal exemptions under the manufacturers excise taxes in 
present law relate to sales for further manufacture; for export; for use 
by State and local governments; and for use as supplies by vessels 
and aircraft engaged in foreign trade. Exemptions for these purposes 
are retained in the bill. 

(1) Deletion of House bill exemption for nonprofit educational organi- 
zadions.—As in the case of the retailers’ excise taxes, the House bill 
would have added a new provision to the Code to provide an exemp- 
tion from the manufacturers’ excise taxes for sales to nonprofit 
educational organizations for their exclusive use. The type of educa- 
tional organization referred to is a nonprofit, operating school or college. 

The report of the House committee indicated that this exemption 
was being added for these schools and colleges because present law 
provides an exemption for public schools and colleges but not for 
similar private nonprofit institutions. 'The House report suggested 
that this was discriminatory. 

Your committee has removed from the House bill this exemption 
from manufacturers’ excise taxes for nonprofit educational organiza- 
tions because it doubts the desirability of broadening the exemptions 
in the case of the manufacturers’ excise taxes. Such exemptions not 
only complicate the administration of these taxes for the Internal 
Revenue Service but also make their collection by manufacturers 
more difficult. Moreover, while it is true that State and local gov- 
ernmental agencies are exempt from such taxes, it appears doubtful 
that this represents a “competitive” discrimination against private 
schools since private and abe schools can hardly be considered as 
competing with each other. 

Because of the deletion of the general exemption from manufactur- 
ers’ excise taxes for nonprofit oiavaiienn organizations, the special 
exemption in present law for sales of musical instruments to nonprofit 
educational institutions is restored. This exemption appears in the 
proposed new section 4221 (e) (3). 

(2) Intermediate dealers.—Present law and regulations permit, but 
do not require, a manufacturer to make tax-free sales to intermediate 
purchasers, only if these purchasers buy for the purpose of selling for 
export or selling for use by their customers in further manufacture. 
Only one intermediate purchaser is permitted in the latter case, while 
in practice no limit has been imposed in the case of sales for export. 

It is believed that the present rules with respect to intermediate 
purchasers generally are reasonable, except that it appears desirable 
to limit to one the number of intermediate purchasers allowed in the 
case of sales for export. Where more than one intermediate purchaser 
is involved in any exportation, credit or refund will be available, 
however, when the article has been exported. 

Your committee agrees with the decision of the House against 
making provision for tax-free sales to intermediate dealers except as 
indicated above because many manufacturers have indicated that 
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there would be difficulty in obtaining proof of the final exempt sale 
(of the type required in the case of sales for export or further manu- 
facture) if an intermediate tax-free sale is permitted. 

As under present law, no manufacturer will be required to make a 
tax-free sale to an intermediate dealer even when permitted to do so. 
If a manufacturer elects to sell an article on a taxpaid basis as, for 
example, to a customer who indicates he is purchasing for resale for 
export, the credit or refund provisions will apply upon receipt from 
the customer of proof that the article has been exported. Thus 
vendor-manufacturers will be able to adjust their sales policies to 
meet their evaluation as to the most effective way to handle sales for 
export and further manufacture. , 

The new section 4221 (a) makes provision for tax-free sales to a 
purchaser for resale by him to a second purchaser for use by such 
second purchaser in further manufacture or for export by such second 
purchaser. In any event, a tax-free sale will be permitted only if 
such exportation or use is to occur before any other use. 

(3) Proof of export and of resale for further manufacture.—Under the 
present regulations a manufacturer who sells to a dealer for resale to 
another manufacturer for use in further manufacture must, within 2 
months from the time of his sale to the dealer, receive either an 
exemption certificate indicating that the dealer has resold to another 
manufacturer or a statement that the dealer has such an exemption 
certificate. Where the original manufacturer does not receive the 
proof within the required 2 months, he must report and pay the tax 
with respect to the sale, but if proof later becomes available credit or 
refund may be claimed. Similarly, in the case of sales for export to 
one or more intermediate dealers, proof of the export must be obtained 
within 6 months from the time of the sale or the manufacturer be- 
comes liable for payment of the tax. However, a credit or refund 
may be claimed if the article is subsequently exported 

The new section 4221 (b) provides a uniform 6-month limitation 
on the suspension of tax payment provided in section 4221 (a) in 
cases where an article is sold free of tax for resale by the purchaser 
to a second purchaser for use by such second purchaser in further 
manufacture, or is sold free of tax for export or for resale by the pur- 
chaser to a second purchaser for export. In these cases, section 
4221 (a) will cease to apply to the sale of the article unless within a 
6-month period the manufacturer receives proof that the article has 
been exported or resold for use in further manufacture. If at the end 
of the 6-month period the manufacturer does not receive the required 
proof, he becomes liable for payment of the tax. The 6-month 
period is to begin on the date of the sale by the manufacturer (or, if 
earlier, on the date of shipment of the article by the manufacturer). 

(4) Extinguishment of liability—Under present law the tax result 
is not specified where a manufacturer accepts an exemption certificate 
in good faith, but which certificate turns out to be incorrect, whether 
by design or otherwise. Generally (except in the case of sales for 
further manufacture), the Service has held the manufacturer liable 
for tax in such cases. 

The bill, as passed by the House and as agreed to by your committee, 
provides that where a manufacturer makes tax-free sales to a State 
or local government for use as supplies for vessels or aircraft or to 
another manufacturer for further manufacture, his liability for tax 
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will be extinguished on the sales if at the time of the sale he in good 
faith accepts a certification by the purchaser that the article will be 
used in accordance with the purpose for which exemption is granted. 
However, improper use by any person of the certification procedure 
will make such person subject to penalty provisions of existing law. 

The new section 4221 (c) specifically provides for this “release from 
liability’? not only where articles are sold free from tax under this 
section, but also in the case of any article sold free from tax under the 
provisions of sections 4063 (b) (tax-free sales of automobile or truck 
bodies to a manufacturer of automobiles or trucks), 4083 (tax-free 
sales of gasoline to a producer of gasoline), or 4093 (tax-free sales of 
lubricating oil to a manufacturer of lubricating oil), if, at the time of 
the sale, the manufacturer in good faith accepts a certification from 
the purchaser that the article will be used in accordance with the 
applicable provisions of law. Any sale to which section 4221 (b) 
applies is specifically excluded from the operation of subsection (c). 
Thus, for example, a manufacturer who sells an article (free of tax) 
to a purchaser for export by the purchaser cannot be relieved of the 
possibility of liability for tax by the provisions of subsection (c). 

(5) Tires, ete., sold in connection with other articles sold for specified 
tax-free purpose.—Under the present law tires, inner tubes, auto- 
mobile radios and automobile television sets may not be sold tax free 
for use in further manufacture. A special type of credit or refund is 
provided by law (sec. 6416 (c) of the code) where the tires, tubes, ete., 
are sold on or in connection with the taxable sale of an automobile, 
truck, etc., taxable under section 4061 (a) of the code. Where the 
automobile, truck, etc., is sold in a tax-free sale, for example to a State 
or local government, no credit or refund for the tax paid on the tires, 
tubes, etc., is provided by present law because the sale of the auto- 
mobile, truck, ete., is not taxable. This rule prevents purchasers 
entitled to purchase tax free from obtaining the full benefit of tax 
exemption on their purchases of an article containing tires, tubes, 
etc., as contrasted to cases where they purchase articles for which all 
parts can be purchased tax free for further manufacture. 

Another anomaly with respect to tires, tubes, etc., has arisen as a 
result of the administrative treatment of sales for export. In these 
cases, the Service has held that the manufacturer of the automobile, 
truck, ete., is entitled to a credit or refund on tires and tubes sold on 
a vehicle sold for export, even though exportation constitutes a tax- 
free sale. In some cases, manufacturers of vehicles even have been 
permitted to buy tires and tubes tax free for incorporation on vehicles 
to be sold for export. 

To correct these anomalies the bill, as passed by the House and as 
agreed to by your committee, permits manufacturers of tires, inner 
tubes, or automobiles radios or television receiving sets to sell 
them tax free to another manufacturer where the coaeudaan is to use 
the tires, etc., for sale on or in connection with the sale of another ar- 
ticle manufactured by him, where such other article is (A) to be sold 
for export, (B) to a State or local government, or (C) for use as ships 
supplies. This will provide exemption from tax for tires, tubes, etc., 
as if they had been sold directly in an exempt type of sale. 

Section 4221 (e) of the bill, as passed by the House and as agreed 
to by your committee, prescribes the rules for the tax-free sales 
of tires, tubes, and automobile receiving sets. The suspension of tax- 
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payment mentioned above will cease to apply unless within a 6-month 
period the manufacturer of such tire, etc., receives proof that the 
other article has been sold in a manner which will satisfy the re- 
quirements for tax-free sales of section 4221 (a) (2), (3), or (4) 
(and including in the case of sales for export, proof of export of such 
other article). The 6-month period (mentioned above) begins on the 
date of the sale by the manufacturer or, if earlier, on the date of the 
shipment by the manufacturer. 

(6) Sales of mechanical pencils and pens for export.—Y our committee 
has added a new subsection (f) to the proposed section 4221 to provide 
that taxable mechanical vial fountain pens and ballpoint pens 
(taxed under sec. 4201) may be sold by the manufacturer on a tax-free 
basis only after he has received notice of intent to export the pencils or 
pens. In the case of these articles, this is a substitute for the general 
registration provision described below. Testimony before your com- 
mittee indicated that manufacturers of these articles feared that, in 
their case, provision for tax-free sales for export under a registration 
system without the requirement of notice to export at the time of the 
sale might lead to tax evasion through purchase of these pens or pencils 
under the registration system and then the resale of such articles in 
the domestic markets without payment of tax. To provide against 
such a possibility your committee’s bill continues the present proce- 
dure in the case of these pens and pencils, requiring notice of intent 
to export before permitting tax-free sales. 

(b) Registration 

(1) General rule.—As previously indicated, a registry system has 
been established under present regulations for sales for further: manu- 
facture. It is not generally required for other exempt sales:"' Use of 
this type of system has advantages for taxpayers and -the Service 
where sales for tax-exempt purposes are a re gular feature of a given 
business. It provides the Service with notification of intent to engage 
in specified activities, while for manufacturers and their customers it 
may be integrated as part of the exemption certification procedure 
Absence of a report of a valid certification number from a purchaser 
places a seller on notice that the purchaser has not complied with all 
necessary requirements for making a tax-free purchase. 

The bill, as passed by the House and as agreed to by your com 
mittee, therefore, provide s for a registration system to be used 
by sellers and buyers making tax-free sales and purchases of the 
type mentioned in (a) above. Both the seller and buyer will have 
to be registered. Registration can be revoked or suspended when 
necessary to protect the revenues or when a registered person has 
used the registration to avoid or postpone payment of the tax 
Revocation or suspension will make it impossible to sell or purchase 
on a tax-free basis. It will not, however, operate to deny credit or 
refund where an article has been sold taxpaid and the original or 
subsequent sale meets the requirements for credit or refund as specified 
in section 6416 of the code. (See discussion of sec. 163 of the bill.) 

Section 4222 (a) provides that section 4221 (the tax-free sales pro- 
visions) shall not apply (with certain exceptions provided in sec. 
4222 (b)) to the sale of any article unless the manufacturer and the 
first purchaser (and the second purchaser, if permitted) are registered 
under this section. Registration under this section shall be made at 
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such time and in such manner and form and subject to such terms 
as the Secretary or his delegate may prescribe in the regulations. 

Subsection (c) of the new section 4222 provides for a revocation or 
suspension of the registration privileges of any person by the Secre- 
tary or his delegate, for-either of two reasons. The-first cause is that 
the person has used the registration to avoid the payment of tax 
imposed by chapter 32, or to postpone or in any manner interfere 
with the collection of such tax. The second cause is that such action 
is necessary to protect the revenue. The revocation or suspension 
under subsection (c) is in addition to any penalty provided by law 
for any act or failure to act. 

Since the circumstances of individual cases will vary, the House 
and your committee do not intend to prescribe any particular method 
that the Secretary or his delegate must use to determine whether a 
revocation or suspension of a registration is warranted. 

(2) Extension of systems.—It is further provided in the new section 
4222 (d) that the registration system may, under regulations, be ex- 
tended to certain special exempt sales provided for by law, namely: 
sales of gasoline and lubricating oil from one producer to another; 
sales of auto or truck bodies, or automobile parts and accessories to 
auto or truck manufacturers; and sales of firearms, pistols and re- 
volvers, and ammunition to the Department of Defense. 

(3) Exceptions.—Subsection (b) of new section 4222 provides 
several exceptions to the general rules relating to registration found in 
subsection (a) of this section. 

The first exception (par. (1)) applies to purchases by any State or 
local government. In such a case the State or local government need 
not comply with the registration provisions of section 4222 (a) if such 
State or local government complies with the Secretary’s regulations 
relating to the use of exemption certificates in lieu of registration. 

The second exception (par. (2)) applies to the sale for export or for 
resale for export. Subject to regulations promulgated under this 
paragraph, the Secretary or his delegate may, in these situations, 
relieve the purchaser or second purchaser (or both) from the registra- 
tion requirements. 

The third exception (par. (3)) relieves from the registration require- 
ments purchases and sales by the United States, but only to the extent 
provided by regulation. 

A fourth exception (par. (4)) provides that the registration require- 
ments are not to apply in the case of mechanica) pencils, fountain 
pens, and ballpoint pens subject to the tax imposed by section 4201 
sold by the manufacturer for export or for resale for export. This 
exception was added by your committee. As indicated above, your 
committee, in this case, substituted the requirement of notice of 
intent to export at the time of the manufacturer’s sale, as provided 
under present law, for the registration system. 

(c) Special rules relating to further manufacture 

Under present law, if a manufacturer purchases articles tax free for 
further manufacture, either directly or through an intermediate dealer, 
he is deemed to be the manufacturer of the articles so purchased. 
If he subsequently diverts the article to a taxable use or sells it in a 
taxable sale, then he, and not the original manufacturer, is liable for 
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the tax. It is proposed that this rule be retained, as it has proved to 
be satisfactory to taxpayers and the Service. 

A change is provided, however, in the basis upon which the statutory 
manufacturer is re quired to pay tax in such cases by the bill; both as 
passed by the House and as approved by your committee. Present 
law requires the tax to be paid on his se ling price, or if he uses tae 
article, tax is to be paid on the price for which the same or similar 
articles are sold in the ordinary course of trade by manufacturers, 
producers, or importers thereof. ‘These rules are retained. But it is 
believed the statutory manufacturer should also be afforded an oppor- 
tunity to use the original manufacturer’s price as a base, since tax 
would have been levied on this (usually) lower base if the article had 
been sold tax paid in the first instance. For reasons of convenience, 
where there is an intermediate dealer, it is also provided that the selling 
price of the dealer to the statutory manufacturer will be available for 
use as the taxable base of the statutory manufacturer. 

Subsection (a) of the new section 4223 provides that where an 
article is sold or resold to a manufacturer or producer free of tax 
(under sec. 4221 (a)) for use by him in further manufacture, the 
purchasing manufacturer is to be treated as the manufacturer or 
producer of the article. If, however, a manufacturer buys an article 
free of tax (under sec. 4221 (a) (1)) for resale to another manufac turer, 
he is not to be considered the statutory manufacturer, since he 
is acting in the capacity of an intermediate purchaser rather than a 
manufacturer. 

In the case where the purchasing manufacturer sells or uses an 
article he bought tax free by virtue of section 4221 (a) and thereby 
incurs liability for tax under this chapter, if the tax is based on the 
price for which sold, subsection (d) of the new section 4223 provides 
him with several alternatives in computing the tax base for the 
article he sells. His first alternative base is the price for which the 
article was sold by him, or where tax results from his use of the article, 
the price referred to in section 4218 (d). If the above-mentioned 
manufacturer or producer so elects, he may use any of the following 
prices which he can establish to the satisfaction of the Secretary or 
his delegate: The price for which the article was sold to him; or the 
price for which the article was sold by the original manufacturer, 
producer, or importer of the article (i. e., the person who is the manu- 
facturer without regard to this section). 

A technical amendment made by your committee provides that this 
election, as to alternative tax bases for the purchasing manufacturer, 
is to be made in the return reporting the tax applicable to the sale or 
use of the article. This amendment by your committee also provides 
that such an election may not be revoked. 

The determination of the price for which an article was sold is to 
be made under section 4216, which defines “price’’ for purposes of 
the manufacturer’s excises. However, where a manufacturer uses as 
his base the price for which an article was sold to him or sold by the 
original manufacturer, no adjustment or readjustment is to be made 
in the price determined under section 4216 by reason of any discount, 
rebate, allowance, return or repossession of a container or covering or 
otherwise (but see discussion under sec. 163) 
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(d) Exemption for articles taxable as jewelry 

Section 4224 (corresponding to sec. 4221 of the code prior to the 
amendments) provides that no manufacturers’ excise tax shall be 
imposed under chapter 32 on any article taxable under section 4001 
— tax). This exemption shall not apply, however, to any 
clock or watch, or to any case or movement for the above, sold as 
a part or accessory or sold on or in connection with or with the sale 
of any article. (See explanation of sec. 102 of this bill.) 


(e) Revenue effect 


With the deletion by your committee of the exemption provided 
by the House bill for certain nonprofit educational organizations, it is 
anticipated that the changes made in the system of uniform exemp- 
tions, registration, etc., will result in only a negligible revenue loss. 
The exemption from the manufacturers excise’ taxes for the specified 
nonprofit educational organizations, together with similar exemptions 
from the retailers’ taxes ‘and those on transportation and communica- 
tions, which would have been provided by the House bill, was ex- 
pected to result in an annual revenue loss of about $3 million. The 
deletion of this exemption by your committee will prevent this revenue 
loss. 

Part I[]—Facinities AND SERVICES 


SECTION 131. ADMISSIONS 


(a) Exemption of first $1 paid for admission 

Under present law the general admissions tax applies only if the 
amount paid for admission is more than 90 cents (or in the case of 
a season ticket or subscription if the amount which would be charged 
for a single admission is more than 90 cents). This exemption for 
admissions of 90 cents or less was provided by Congress in 1956 
(by Public Law 1010, 84th Cong.). At that time it was indicated 
that this exemption was required by the motion-picture industry and 
others because of the competition from the television industry. It 
was suggested that this increase in the exemption would better enable 
the entertainment industry to adjust their long-range plans to the 
new competitive situation. Your committee believes that this exemp- 
tion has been of considerable aid to the motion-picture and other 
branches of the entertainment industry. Nevertheless, because this 
exemption is available only where the admission price is 90 cents or less, 
and hence where the price exceeds this amount, the tax is applicable 
not only to the amount above 90 cents but also with respect to the 
amount below that figure, present law has led to a discrimination 
as to those who because of their costs must charge more than 90 cents. 

Your committee’s bill removes this notch by providing that the 
exclusion is to apply not only where the charge is below the specified 
level but also where the charge is above the specified level. In addi- 
tion to removing the notch in the general admissions tax rate, your 
committee has increased the exemption from 90 cents to $1 as a means 
of helping the entertainment industry to adjust to its new competitive 
position with television. 

The bill as amended by your committee, therefore, provides that 
the general admissions tax of 1 cent for each 10 cents or major fraction 
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is to apply only to amounts in excess of $1 paid for admission. In 
the case of season tickets, the bill as amended by your committee 
provides that the admissions tax of 1 cent for each 10 cents or major 
fraction is to apply to an amount paid for a season. ticket: which 
exceeds $1 multiplied by the number of admissions provided by the 
season ticket. 

Thus, in the case of single admissions where the charge is $1.10, the 
tax is to be 1 cent, whereas under present law the tax in such a case is 
11 cents. In the case of season tickets, if the price paid for a season 
ticket is $11, and this entitles the holder to 10 admissions, the tax is 
to be determined by the following computation: The exemption 
is obtained by multiplying $1 by 10 (the number of admissions per- 
mitted). The $10 figure obtained in this manner is then subtracted 
from the $11, leaving a tax base of $1. With a tax of 1 cent for each 
10 cents or major fraction, this will result in a tax of 10 cents. Under 
present law the tax in such a case would be $1.10. 

The $1 exemption provided by your committee’s action is available 
only in the case of general admissions taxable under paragraph (1) 
of section 4231. This exemption does not apply to taxes imposed 
by the other paragraphs of section 4231. Thus, it does not apply 
to the taxes imposed in the case of certain race tracks, the permanent 
use or lease of boxes or seats, sales outside of box office in excess of 
established price, sales by proprietors in excess of regular price, and 
cabarets. 

It is estimated that this increase in the admissions tax exemption, 
together with removal of the notch in the present exemption, will 
result in a revenue loss of $21 million a year. The bulk of this loss 
is attributable to the removal of the notch. 


(b) Application of adm LSSiONs tax outside the Un ited State Ss 


The tax on admissions (sec. 4231 of the Internal Revenue Code) is 
divided into 6 paragraphs: (1) general admissions, (2) admissions to 
horse and dog races, (3) permanent use or lease of boxes or seats, (4) 
sales outside of the box office in excess of the established price, (5) 
sales by proprietors or employees in excess of the regular price, 
and (6) cabarets. Liability for the tax under paragraphs (1) and (2) 
is on the person making payments fer admission, and under paragraph 
(3) is on the lessee or holder of the box. The tax in these cases is 
collected from the person liable for the tax by the person recetving 
the payment. Under paragraphs (4) and (5), the person selling the 
tickets is the one liable for the tax. Similarly in the case of the 
cabaret tax (paragraph (6)) liability is on the person receiving the 
taxable payments; that is, payments for refreshment, service, mer- 
chandise, etc. The law does not indicate in the above cases, however, 
whether the admission or the payment, or both, must take place 
within the United States. This has created uncertainty as to liability 
for tax, especially in areas near the borders of the United States. 
There tickets may be purchased in the United States for events which 
are to take place outside the United States, and vice versa. 

To resolve this uncertainty, the bill, as passed by the House and as 
agreed to by your committee, specifically provides that the tax covers 
only admissions or performances within the United States, but in 
such cases tax will be applicable whether payment was made in or 
outside the United States. Thus tax will be uniformly required on 
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all taxable events in the United States. Persons purchasing tickets 
inside the United States for events outside the United States will 
not have to pay a United States tax. 

To insure an effective return of tax where liability is on the payor 
(general admissions, admissions to horse and dog races, and permanent 
use or lease of boxes or seats) and payment is made outside the United 
States, provision is made in the bill for liability to be shifted to the 
person who is to furnish the facility or service if the payment is made 
outside the United States and the tax:is not collected from the payor. 

Changing the liability for the tax in these cases should provide 
no additional burden on operators of taxable events in the United 
States. The regulations now require printing of the established price 
and tax on tickets to taxable events. Where tickets are sold in a 
foreign country for a domestic event, the proprietor would merely 
make certain that his agent or branch office sold them at a price 
reflecting tax, as in the case of sales at the box office. 

In the case of (1) sales outside the box office in excess of the estab- 
lished price, (2) sales by proprietors or employees in excess of the 
regular price, and (3) the cabaret tax, it does not appear desirable to 
shift the liability to the person furnishing the facility or service in 
cases where payment is made outside the United States. In the case 
of these sales or events, present law imposes’ liability on the person 
selling the tickets or receiving taxable payments. The person 
furnishing the facility or service is not necessarily the same as, and 
may have no control over, the person selling the tickets or receiving 
taxable payments. Persons liable for tax under present law in these 
instances will continue to be liable for tax. 

The changes suggested are carried out by section 131 (b) of the bill 
which amends section 4231 by adding at the end thereof a provision 
which expressly provides that the admissions taxes shall apply to 
amounts paid within or outside the United States, but only if the place 
of admission or performance is within the United States. Such section 
is further amended to provide that in the case of any payment outside 
the United States in respect of which tax is imposed by paragraphs 
(1), (2), or (3) of section 4231, the tax shall be collected by the person 
who is to furnish the facility or service and if he does not do so, he is to 
be liable for the payment of the tax. 


(c) Collection of cabaret tax on payments to concessionaires 
The cabaret tax base (sec. 4231 (6)) is— 


* * * all amounts paid for admission, refreshment, service, 


or merchandise, at any roof garden, cabaret, or other similar 
—ace ™ =" s, 


Since liability for tax is on the person receiving the designated pay- 
ments, more than one person may be liable for tax and the filing of 
returns for a single establishment. This arises because it is common 
practice for a cabaret proprietor to sell or lease certain portions of his 
business as a concession. 

Difficulty has been experienced in such cases in obtaining full and 
correct payment of tax from concessionaires. They are sometimes 
difficult to locate because they change operations relatively often and 
their records may be inadequate or they may keep none at all. 

To provide a more uniform and adequate system of reporting for 
individual cabarets, the bill, as passed by the House and agreed to 
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by your committee, provides that all of the tax for 1 establishment 
is to be returned by 1 person. This is to be accomplished by 
having the concessionaire pay his tax liability to the proprietor, 
with the latter being rn age bee for collection from the concessionaire 
and subsequent remittal to the Government. 

To effectuate this change, section 131 (c) of the bill amends section 
4231 (6), relating to cabaret tax, to provide that if the person receiving 
taxable payments is a concessionaire, the tax imposed under paragraph 
(6) shall be paid by him and collected from him by the proprietor of 
the cabaret. Although the proprietor will not be personally liable 
for the tax, he will be responsible for the collection and return of the 
tax in the same manner as a person receiving taxable payments is 
responsible for collection and return of other collectible taxes. The 
concessionaire will remain responsible for the tax until paid to the 
Government. 


(d) Application of cabaret tax to milk bars 
For purposes of the cabaret tax imposed by section 4231 (6), a 
sabaret is defined by section 4232 (b) as including 


* * * any room in any hotel, restaurant, hall, or other 


public place where music and dancing privileges or any 
other entertainment, except instrumental or mechanical 
music alone, are afforded the patrons in connection with the 
serving or selling of food, refreshment, or merchandise. 


However, the term does not include a ballroom, dance hall, or similar 
place where the selling of food, refreshment, or merchandise is merely 
incidental. 

While the furnishing of instrumental or mechanical music alone does 
not result in the imposition of the cabaret tax, provision for dancing, 
whether to live or mec ‘hanical music, together with the serving of food, 
etc., does result in the imposition of tax. Asa result of this, the caba- 
ret tax is applicable to the charges for food, refreshment, etc., at cer- 
tain establishments, sometimes called ‘milk bars,” catering to teen- 
agers by selling light refreshments and providing space for dancing, 
usually to a jukebox. Since admission is not charged, and the selling 
of food or refreshment is not incidental, these establishments are not 
exempt from the cabaret tax as a dance hall, or similar place. 

Your committee agrees with the House that the scope of the cabaret 
tax should be limited so that it does not apply to these “milk bars.” 
Such establishments do not fall within the scope of the adult 
commercial entertainment normally associated with this tax. Rigid 
limitations must be set up, however, to make the exemption available 
only to the specific type of establis hment just described. 

This purpose is carried out by section 131 (d) of the bill which 
amends section 4232 (b), relating to the definition of ‘‘cabaret.”’ The 
amendment provides that the term “roof g anes cabaret, or other 


similar place” does not include any place if no beverage subject 
to tax under = 51 ere spirits, wines, and beer) is served 
or permitted to be consumed; (2) only light refreshment is served ; 


(3) where space is provided for ond ing, no charge is made for dancing; 
and (4) where music is provided or permitted, such music is either 
instrumental or other music which is supplied without charge to the 
owner, lessee, or oper: itor of such place (or to any concessionaire), or 1s 
mechanical music. The amendment requires that all of the four con- 


it 
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ditions enumerated be satisfied to exclude a place from the term “roof 
garden, cabaret, or other similar place.” 

One limitation prohibits exemption not only if alcoholic bev- 
erages are served but also if so-called “setups” are served. Even if 
alcoholic beverages or “setups” are not served, exemption is not 
available if customers are permitted to consume alcoholic beverages 
on the premises. Another limitation, that against making a charge 
for dancing, refers not only to a specific charge for dancing, but also 
to any special charge, however designated, that may be levied during 
a period when danci ing is permitted. There is a further limitation, in 
that where live music is supplied it must be supplied without charge 
to both the patrons and the operator (or to any concessionaire). 
A charge for dancing does not, however, refer to reasonable payments 
made by patrons to operate a “juke box.” 


(e) Admissions inuring to benefit of scholarship and fellowship funds 

Your committee has added a provision to the House bill providing 
an exemption for admissions inuring to a tax-exempt educational, 
charitable, or religious trust or organization (described in sec. 501 
(c) (3) of the code) which is organized and operated exclusively to 
provide scholarships and fellowships for study above the secondary 
level of school. As is true in the case of most of the existing exemp- 
tions from the admissions tax, this exemption is not available in the 
case of admissions to athletic games or exhibitions; wrestling matches, 
prizefights, or boxing, sparring, or other pugilistic matches or 
exhibitions; carnivals, rodeos, or circuses in which professional per- 
formers or operators participate for compensation ; or motion-picture 
exhibitions. It is intended that the exemption is to be available 
either where scholarships alone, or fellowships alone, are provided, or 
where both are provided. 

Your committee has added this exemption because its attention 
was called to the fact that some organizations sponsor events to raise 
funds to provide scholarships and fellowships for study in colleges, 
in graduate schools, and in other institutions. Your committee be- 
lieves that this constitutes a worthwhile purpose which should not be 
discouraged by the imposition of a tax. 

[t is anticipated that this provision will result in a negligible revenue 
loss. 


(f) Admissions to privately operated swimming pools, etc. 


Under present law (sec. 4233 (a) (4) of the code), exemption from 
general admissions tax is satin’ for admissions to swimming pools, 
bathing beaches, skating rinks, or other places providing facilities 
for physical exercise, if the facility is operated by the U nited States 
or a State or subdivision thereof, and the proceeds inure exclusively 
to the benefit of the political entity. For purposes of this exemption, 
the Internal Revenue Service has considered dancing a form of phys- 
ical exercise. 

While the general admissions tax exemption of the first $1 charged, 
which also is provided by this bill as amended by your committee, 
exempts a large proportion of admissions to privately operated swim- 
ming pools, skating rinks, etc., your committee agrees with the House 
that admissions to all these facilities should be treated alike. Oper- 
ators of private facilities frequently are in competition with publicly 
operated facilities. Patrons of swimming pools, skating rinks, etc., 
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may or may not have to pay a tax merely because of the type of 
ownership of the facility they patronize. It is, therefore, provided by 
the bill, as passed by the House and as agreed to by your committee, 
that admissions to these facilities, whether publicly or privately 
operated, are to be exempt from admissions tax. However, admis- 
sions for dancing are specifically mentioned as being subject to tax 
to reverse the present interpretation of the coverage of the term 
“physical exercise.”’ 

Section 4233 (a) (4) is thus amended by section 131 (f) of the 
bill to exempt admissions to all swimming pools, bathing beaches, 
skating rinks, or other places providing. facilities for physical exercise 
(other than dancing). 

(g) Revenue effect 

It is estimated that the $1 exemption for admissions will result in a 
revenue loss of $21 million a year. The other changes made in the 
admissions tax by the House bill, as amended by your committee, are 
expected to result in a negligible revenue loss. 


SECTION 132. CLUB DUES 


a) Tax on life 7 mbe rsh ips 

Section 4241 of the code imposes a tax of 20 percent on any amount 
paid as dues or membership fees to any social, athletic, or sporting 
club or organization if the dues or fees of an active resident annual 
member are in excess of $10 per year. In the case of life member- 
ships an annual tax is levied equivalent to the tax upon the amount 
paid by active resident annual members for dues or membership fees 
other than assessments. The tax on life memberships is due irre- 
spective of the amount paid for the life membership. Thus, tax is 
due even though life membership was given as an honorary member- 
ship. Because the tax on life memberships is equal to the amount 
of tax paid by active resident annual members, life members gener- 
ally have to pay an annual tax based upon the most expensive type 
of club membership. 

As the tax on life memberships at the present time has no relation- 
ship to the amount paid for the life membership or the class of facili- 
ties available to the life member, it is felt that the basis of tax is 
unreasonable. It is believed that provision should be made so that 
taxation of life memberships is related more closely to the cost and 
privileges in individual cases. In accordance with this, it is provided 
in the bill as passed by the House and approved by your committee that 
life members are to have the alternative of paying a tax based on the 
tax paid by members having privileges most nearly comparable to 
those held by the particular life member, or of paying a one-time tax 
based upon the amount actually paid for the life membership. If no 
payment is made for the life membership, as in the case of an honorary 
membership, no tax will be due. 

Section 132 (a) of the bill revises section 4241 (a) (3) of the code to 
make effective these suggested changes. Under subparagraph (A) 
of the revised section 4241 (a) (3), provision is made for a tax on 
life memberships in an amount equivalent to the tax imposed upon 
members (other than life members) having privileges most nearly 
comparable to those of the person holding the life membership. If 
such life member has only limited privileges for which other members 
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pay dues on a lesser amount than members having full privileges, the 
life member will be liable for tax on the smaller amount. The tax 
shall be paid at the time for the payment of dues or membership fees 
by members (other than life members) having privileges most nearly 
comparable to those of the person holding the life membership. 

Under subparagraph (B) of section 4241 (a) (3) as amended by the 
bill, a life member may elect to pay only one tax of 20 percent of the 
amount paid for the life membership. Once having paid such tax, no 
additional tax liability will be incurred with respect to the amount 
paid for the life membership. The election to pay only one tax. shall 
be made not later than the day on which the first amount is paid for 
the life membership. Any election made to be taxed under sub- 
See (B) shall be irrevocable. 

[t is expressly provided that no tax under subparagraphs (A) and 
(B) shall be payable on any life membership for which no charge 
is made to any person. ‘Therefore, honorary memberships will not be 
subject to tax. 

If a life member pays for privileges in addition to those provided by 
his life membership he will be liable for tax on any amount paid for 
such additional privileges in the same manner and to the same extent 
as other members. Such tax will be in addition to the tax payable 
on life memberships as-such. 

The first sentence in section 132 (d) (1) specifies the effective date 
provisions of the changes made by section 132 where the life member 
elects to pay tax under subparagraph (A). The revised basis of tax 
shall apply only with respect to amounts paid on or after the effective 
date specified in section 1 (c) of the bill. 

If the life member elects to pay tax only on the amount paid for 
the life membership as provided by subparagraph (B), the alternative 
method of payment is available for amounts paid on and after the 
effective date specified in section 1 (c) of this bill. In order to pro- 
vide a transitional grace period for making the election to pay- tax 
under subparagraph’ (B) with respect to life memberships purchased 
before the effective date of the bill and shortly thereafter, it is pro- 
vided that for purposes of subparagraph (B) all amounts paid at any 
time before the date which is 6 months after such effective date shall 
be treated as paid on such date. Thus, a person who already has a 
life membership or who purchases one within 6 months after the effec- 
tive date of the bill has up to 6 months after the effective date thereof 
to make this election. Where the election is made to pay tax under 
the provisions of subparagraph (B), no credit is allowed for any tax 
imposed on a life membership for any period before the effective date 
of the bill. 

The provisions of this amendment may be illustrated by the follow- 
ing examples: 

(1) Assume that A on January 1, 1957, purchased a life member- 
ship in an athletic organization for which he paid $1,000. For the 
years 1957 and 1958 A paid a tax of $15—the same amount of tax 
paid by an active resident annual member. Assume further, that the 
effective date of the act is January 1, 1959. A will pay in 1959 an 
annual tax in the same amount as that paid by members (other than 
life members) having privileges most nearly comparable to that of A 
unless A within the first 6 months of 1959 elects under section 4241 
(a) (3) (B) to pay a single tax on the amount paid for the life member- 
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ship. In such case the tax would be $200 (20 percent of $1,000) with 
no credit for tax imposed for any period prior to 1959. If A fails to 
elect to pay tax under subparagraph (B) within the time limitation 
provided therefor, he is precluded from paying tax otherwise than 
Ten subparagraph (A). 

(2) Assume that B purchased a life membership on May 1, 1959, 
and that the effective date of the bill is January 1, 1959. B will pay 
an annual tax under subparagraph (A) unless he elects to pay tax 
under subparagraph (B). B’s payment on May 1 shall be treated as 
having been made on June 30—the last day of the 6-month period— 
and B has until June 30 to elect to pay the tax under subparagraph (B). 
Assume further that B purchased a life membership in another organ- 
ization in 1960. In such case B, in order to pay the single tax under 
subparagraph (B), must elect to do so on the day of his first payment 
for the life membership, since that day is after the day which is 6 
months after the effective date of the bill. 

Assume that an athletic organization awarded a life membership 
to C. If no charge was made to any person for the life membership 
awarded to C, no tax is payable under section 4241 (a) (3), as onal. 
on such life membership. However, where the life membership is 
purchased by one person and given to another, tax is payable under 
section 4231 (a) (3) inasmuch as a charge was made for the life member- 
ship. The person holding the life membership shall be the person 
Meine to make the election provided in section 4231 (a) (3) (B). 

Assume that D is granted a life membership by an athletic 
aaathotiie upon concluding 40 consecutive years as an active resident 
member. In such case D will not be considered as holding a life mem- 
bership for which a charge was made. However, if the life membership 
granted D is such that he does not receive privileges for all the facilities 
of the club, and in any particular year he decides to pay for the right 
to use facilities beyond those granted under his life membership, D 
will be liable for tax on the payments for the additional facilities in 
the same manner as any other members paying for such facilities. 


(b) Assessments paid for capital improvements; nonprofit swimming 
or skating facilities 

(1) Assessments for capital improvements.—The tax on club dues is 
imposed on amounts utilized by a club to purchase capital facilities 
or equipment as well as amounts used for operating expenses. This 
result is assured by section 4242 which defines ‘‘dues”’ as including 
“* * * any assessment, irrespective of the purpose for which 
made * * *.” In addition, ‘initiation fees’’ are defined as includ- 
ing “‘* * * any payment, contribution, or loan required as a condition 
precedent to membership, * * *.” 

The construction of facilities for a social, athletic, or sporting club 
often represents a very heavy initial expense relative to the annual 
upkeep. Such expense is often particularly burdensome in situations 
where an existing organization finds it necessary to reconstruct 
facilities which have become obsolete or worn out. Another such 
situation occurs when there is need for replacement of facilities lost 
by casualty, fire, flood, etc., and the insurance proceeds are inadequate 
to cover the new costs. The bill, as yr by the House and as 
agreed to by your committee, provides that assessments for con- 
structing such facilities are to be exempt from the tax on club dues. 
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However, charges which go to the upkeep and operation of social, 
athletic, or sporting clubs continue to be taxable. 

The new subsection (b) of section 4243 exempts from the club dues 
tax any assessment paid for the construction or reconstruction of any 
social, athletic, or sporting facility (or for the construction or recon- 
struction of any capital addition to, or capital improvement of, any 
such facility). Pursuant to the first sentence of section 132 (d) (2) 
of the bill, the exemption granted by the new subsection (b) shall 
have application only with respect to assessments paid on or after 
the effective date specified in section 1 (c) of this bill for construction 
or reconstruction begun on or after such effective date. 

Since the exemption is applicable only to assessments for construc- 
tion, or reconstruction, of a facility, amounts used for the purchase of 
land will not be exempt from tax. Similarly, the use of funds for the 
purchase of existing facilities will not be tax exempt. Exemption 
will be available for the construction or reconstruction of buildings 
as well as various outdoor facilities, such as tennis courts, swimming 
pools, and golf courses. Mere upkeep and repairs do not constitute 
construction or reconstruction. 

(2) Nonprofit swimming or skating facilities—A recent develop- 
ment that has become of considerable importance in the field of 
social and athletic clubs has been the growth of nonprofit swimming 
clubs. Such clubs generally are created by a group of individuals in 
a particular ne ighborhood coming together and subscribing enough 
initial capital to buy land and build a swimming pool and then pay- 
ing annual dues for the upkeep of the pool and lifeguard service. 
Such swimming clubs provide a healthy form of recreation for the 
children of the members and often avoid the need for additional use 
of tax moneys to provide such recreational facilities. 

In view of the recreational value for the children of the members 
arising from the operation of such facilities, your committee agrees 
with the House that dues and initiation fees paid to such organizations 
should be exempt from tax. It also concurs in the limitations im- 
posed by the House bill which limit the exemption to organizations 
which meet the recreational needs of children, and which limit the 
exemption to facilities which are not a part of, or connected with, 
other organizations. If the latter condition were not imposed, it 
would be. possible to separate the swimming facilities of, say, a country 
club, which it is intended should continue to be taxable, and obtain 
tax exemption on such part of the overall total of the country club 
facilities. 

Your committee has, however, broadened the exemption provided 
by the House bill so that it applies not only to swimming clubs but to 
skating clubs as well. This includes both ice-skating and roller- 
skating clubs. These clubs, however, will have to meet the same 
conditions as the swimming-pool clubs. 

Section 132 (b) of the bill, as amended by your committee, adds a 
new subsection (c) to section 4243, relating to exemption from the 
club dues tax imposed by section 4241. The new subsection (c) 
provides that, under regulations provided by the Secretary or his 
delegate, there shall be exempted from the provisions of section 4241 
all amounts paid as dues or fees to any club or other organization organ- 
ized and operated primarily for the purpose of providing swimming 
or skating facilities for its members, if no part of the net earnings of 
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such organization inures to the benefit of any private stockholder or 
individual. This exemption will have application in the case of the 
above-described organizations if it is established to the satisfaction of 
the Secretary or his delegate that all four of the requirements listed as 
prerequisites to the exemption have been met. The four requirements 
are: (1) children will be permitted to use the swimming or skating 
facilities, on the basis of their own membership or the membership of 
adults; (2) no beverage subject to tax under chapter 51 (distilled 
spirits, wines, and beer) will be served or permitted to be consumed on 
any premises under the control of such organization; (3) no dining 
facilities (other than facilities for light refreshme mt), and no dancing 
facilities, will be provided on any premises under the control of such 
organization; and (4) such organization is not controlled by, or under 
common control with, any other organization. 

The second and third requirements described above (those with 
respect to alcoholic beverages, dining facilities, and dancing facilities) 
refer not only to the premises of the swimming or skating facilities as 
such but also cover premises controlled by organizations running the 
swimming or skating facilities. Thus exemption will not be available 
for amounts paid as dues to a swimming or skating club if such 
organization also indirectly operates vdiiine room adjacent to the 
swimming pool or skating rink mai different corporate charter. 
The fourth restriction in the previous paragraph prevents exemption 
where there may be the opposite of the situation just mentioned, that 
is, if an organization maintaining dining and dancing facilities controls 
—— r organization which operates a swimming pool or skating rink 
or if both such organizations are under common eer 

p on to the second sentence of section 132 (d) (2) of the bill, 
the exemption granted by new subsection (c) shall ae only with 
respect to amounts (including assessments for construction or recon- 
struction) paid.on or after the effective date specified in section 1 (c) of 
the bill. For purposes of this exemption, it is immaterial whether 
the construction and reconstruction is begun before, on, or after such 
effective date. 

(c) Effective dates 

Section 132 (d) of the bill prescribes the effective dates of the 
amendments made by subsections (a) and (b) of section 132 of the 
bill. The effect of these provisions are set forth in the portion of this 
report dealing with those subsections. 


(d) Revenue effe ct 


It is estimated that the changes made by the House bill, as amended 
by your committee, in the taxes on club dues will result in a revenue 
loss of approximately $9 million a year. This is primarily attrib- 
utable to the exemptions provided for assessments paid for capital 
improvements. 


SECTION 133. COMMUNICATIONS TAX 
Section 133 of the House bill has been accepted by your committee 
without change. 


(a) Changes in definitions and classifications 
The taxes on communications services have become somewhat obso- 
lete in their operations because of technological changes in the in- 
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dustry in recent years. A revamping of the terminology and defini- 
tion of the taxable types of service is provided in the bill, as passed by 
the House and as agreed to by your committee, to bring the law into 
conformity with the different types of services actually provided. 
Such a change would help resolve problems of the industry and the 
Internal Revenue Service in trying to coordinate today’s types of 
services with the wording of the existing statute. In general this 
revision is accomplished in the bill by making the following changes: 
(a) redesignating “‘local telephone service” as ‘‘general telephone serv- 
ice’”’: (b) redesignating “long-distance telephone service” as “‘toll tele- 
phone service”’; (c) retaining “‘telegraph service” without change; (d) 
redesignating ‘eased wire, teletypewriter or talking cireuit special 
service” as ‘“‘telety pewriter exchange service” and “wire mileage 
service’; and (e) retaining ‘‘wire and equipment service”. As under 
present law, the rate would remain at 10 percent for all services except 
wire and equipment service which will continue to be taxed at 8 
percent. The process of reclassification would involve certain changes 
in base which are explained subsequently. 

(1) General telephone service.—General telephone. service is defined 
in section 4252 (a) as meaning any telephone or radio telephone service 
furnished in connection with any fixed or mobile telephone or radio 
telephone station which may be connected (directly or indirectly) to 
an exchange operated by a person engaged in the business of furnishing 
communication service, if by means of such connection communication 
may be established with any other fixed or mobile telephone or radio 
telephone station. Such service includes, without limiting it, the use 
of any private branch exchange (and any fixed or mobile telephone 
or radio telephone station connected, directly or indirectly, with such 
an exchange),-and any tie line’or extension line. The definition ex- 
cludes any service which is toll telephone service or wire and equipment 
service. 

The definition of “general telephone service” looks to the capabili- 
ties of the existing physical facilities of any telephone or radiotele- 
phone service. The amendment clearly includes as general telephone 
service that service which may be connected (directly or indirectly) 
to an exchange operated by a person engaged in the business of furnish- 
ing service as a communications common carrier. If the existing 
facilities may be so connected, it is immaterial that the practice of the 
subscriber is not to make such connections, or that the person engaged 
in the business of furnishing communication service denies permission 
to the subscriber to make such connections. In addition, general 
telephone service includes local telephone service and foreign-exchange 
service. 

The amendment resolves the difficulty under present law that con- 
fronts common carriers, telephone or telegraph companies, or radio 
broadcasting stations or networks. These types of businesses are 
exempt from the wire mileage service tax but not from the general 
telephone serviee tax. See explanation of section 4253 (f) below. 
The difficulty arises over the determination of what classification of 
communication services these businesses subscribe to. The amend- 
ment defines general telephone service so as to preclude further diffi- 
culty. There are two major problems in this area. First, common 
carriers, etc., do not receive exeraption under present law when their 
private leased wires for oral communication are entirely within a 
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local telephone area, such service being classified as general tele- 
phone service. The area that general telephone service covers is 
constantly expanding to void this exe mption to common carriers, 
etc. The definition of general telephone service, as drafted, excludes 
leased wires from general telephone service because such wires cannot 
be connected, directly or indirectly, with general telephone service. 
Second, the definition of “general telephone service” will resolve an 
ambiguous point under present law as concerns taxability of services 
that may be, but generally are not, connected to a general telephone 
service. General telephone service will include that part of the 
communication services subscribed to by the common carrier, etc. 
(such as any private branch exchange and any fixed or mobile telephone 
or radio telephone station connected, directly or indirectly, with such 
an exchange and any tieline or extension line (including an off-premise 
extension line)) which may be connected with general telephone 
service. For example, if a common carrier has callboxes placed 
throughout an area to be used in the conduct of its business and the 
callboxes of the common carrier may be connected, directly or in- 
directly, with general telephone service, the common carrier has gen- 
eral telephone service taxable as such on all service that may be so 
connected. Such service is not wire mileage service that would exempt 
the common carrier from tax. It is immaterial that the practice of the 
common carrier is not to make such connections with the general 
telephone service or that the person engaged in the business of fur- 
nishing communication service denies permission to make such con- 
nections. If the existing facilities may be connected directly or in- 
directly with general telephone service, such fact is sufficient to result 
in the imposition of tax on such service. 

The amendment further provides for an exclusion from general 
telephone service any service which is toll telephone service. There- 
fore, any telephone or radio telephone service for which there is a toll 
charge is not within the definition of general telephone service. Like- 
wise, wire and equipment service is expressly excluded from such 
definition. 

(2) Toll telephone service.—Section 4252 (b) defines “‘toll telephone 
service’ as a telephone or radio telephone message or conversation 
for which there is a toll charge and the charge is paid within the 
United States. Present law (long-distance telephone service) includes 
service for which a toll charge of more than 24 cents is made. The 
amendment eliminates the charge limitation and provides that if any 
toll charge is made and is paid within the United States, the service 
is toll telephone service. Since news services (sec. 4253 (b)) are 
exempted from all tax except general telephone service, such news 
services will benefit from the amendment by gaining an exemption 
from tax on toll charges of less than 25 cents. 

(3) Telegraph service.—‘‘Telegraph service”’ is defined as a telegraph, 
cable, or radio dispatch or message for which the charge is paid within 
the United States. This is present law. 

(4) Teletypewriter exchange service.—Section 4252 (d) defines ‘‘tele- 
typewriter exchange service’ as any service where a teletypewriter 
(or similar device) may be connected (directly or indirectly) to an 
exchange operated by a person engaged in the business of furnishing 
communications service, if by means of such connection communica- 
tion may be established with any other teletypewriter (or similar 
device). This definition is similar in operation to general telephone 
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service but is restricted to the service provided by a teletypewriter 
or similar device. Where any teletypewriter is connected with another 
teletypewriter without the use of an exchange, the service constitutes 
wire mileage service (private-line teletypewriter) described in section 
4252 (e). 

Exemption under present law for common carriers, etc., has been 
eliminated in the case of teletypewriter exchange service. (See dis- 
cussion of sec. 4253 (f).) 

(5) Wire mileage service—Section 4252 (e) defines ‘‘wire mileage 
service” as any telephone or radio telephone service, and any other 
wire or radio circuit service, not included in any other subsection of 
this section; except that such term does not include service used 
exclusively in furnishing wire and equipment service. Present law 
groups such service in the category of ‘leased wire, teletypewriter or 
talking circuit special service.’’ Since telety pewriter exchange service 
has been removed to a separate category, the remaining services have 
been termed “wire mileage service’? due to several changes made by 
the amendment. 

A service that falls both into wire mileage service and another 
service will be taxed under such other service. Generally, wire mile- 
age service is that communication service which cannot be connected, 
directly or indirectly, to an exchange operated by a person engaged 
in the business of furnishing communication service. Wire mileage 
service as defined excludes service used exclusively in furnishing wire 
and equipment service. Therefore, tax that would otherwise be im- 
posed by section 4252 (e) upon such wire mileage service will be 
obtained indirectly as the charge therefor is reflected in the taxable 
charge for wire and equipment service. 

Wire mileage service will include al] leased wires whether or not 
within the general telephone area. The effect of this change upon 
common carriers, etc., has been indicated in the explanation of general 
telephone service. (See also explanation of sec. 4252 (f).) 

For exemption from the tax on wire mileage service in the case of 
installation charges, terminal facilities, or certain interior communica- 
tion systems, see the explanation in section 4253 (g), (h), and (i), 
respectively. 

(6) Wire and equipment services.—Section 4252 (f) defines ‘“‘wire 
and equipment service” as including stock quotation and information 
services, burglar alarm or fire alarm services, and all other similar 
services (whether or not oral transmission is involved). Such term 
does not include teletypewriter exchange service. The phrase “all 
other similar services’ includes new innovations in the wire and 
equipment field. This is in accordance with the interpretation of 
such phrase under present law. Sections 4253 (g) and 4253 (i) have 
been added to exempt from the tax on wire and equipment service 
amounts paid with respect to installation charges and certain interior 
communication systems. 

(b) Existing exemptions 

Section 4253 (a) through (f) relates to the exemptions under present 
law. The bill, as passed by the House and as agreed to by your 
committee, conforms these subsections to the amendments made 
with respect to the various taxable services defined in section 4252. 
They are referred to below only in the three cases where substantive 
amendments are made in these exemptions. 
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(1) Certain coin-operated service.—Section 4253 (a) under present 
law provides that no tax shall be imposed with respect to general 
telephone service paid for by inserting coins in coin-operated tele- 
phones. This subsection has been expanded so as to provide that 
no tax shall be imposed with respect to toll telephone service and 
telegraph service paid for by inserting coins in coin-operated tele- 
phones if the charge for such service is less than 25 cents. <A similar 
result is obtained under present law, since tax in these cases is com- 
puted to the nearest multiple of 5 cents 

There is retained the exception that where such coin-operated tele- 
phone service is furnished for a guaranteed amount, the amounts paid 
under such guarantee plus any fixed monthly or periodic charge shall 
be subject to the tax. For example, if a subscriber guarantees a 
minimum deposit of 20 cents per day, and if at the end of a 60-day 
period it is determined that only $9.75 has been deposited in the coin- 
box, the tax is based upon any periodic service charge plus the guar- 
anteed amount of $12, rather than the $9.75 deposited in the coin- 
box. If at the end of a subsequent 60-day period it is determined 
that $14.50 has been deposited in the coinbox; the tax is based upon 
any periodic service charge plus the guaranteed amount of $12. 
Therefore, the tax is $1.20 for each of the two 60-day periods in the 
above illustrations (assuming that there is a 10-percent rate of tax 
and no periodic service charge). 

(2) For items otherwise tared—Section 4253 (e) provides that only 
one payment of tax shall be required with respect to toll telephone 
service, telegraph service, or teletypewriter exchange service, notwith- 
standing the fact that the lines or stations of one or more persons are 
used in furnishing such service. This.is. present law with ‘respeet to 
toll telephone service and telegraph service. ‘Teletypewriter exchange 
service has been added to this section to assure imposition of only one 
tax where teletypewriter service is provided by the use of the lines or 
stations of two or more companies. 

(3) Special wire service in company business.—Section 4253 (f) of 
present law provides that no tax shall be imposed under section 4251 
on the amount paid for so much of the service described in section 
4252 (d), relating to leased wire, teletypewriter or talking circuit 
special service, and section 4252 (e), relating to wire and equipment 
service as is utilized in the conduct, by a common carrier or a telephone 
or telegraph company or radio broadcasting station or network, of its 
business as such. The amendment to section 4253 (f) exempts from 
tax wire mileage service and wire and equipment service when used 
by these companies for the purposes prescribed. Teletypewriter 
exchange service is no longer within this exemption since it was 
removed to a separate category. Your committee agrees with the 
House that this exemption for telety pewriter exchange service should 
be removed because this service is competitive with telephone and 
telegraph service which do not have this exemption. 


(c) Installation charges 

Present law provides an exemption for the installation of any 
instrument, pole, switchboard, etc., jn the case of general telephone 
service. Moreover, installation charges are not a factor in the case 
of toll telephone service and telegraph service since the tax is on the 
charges for messages. Installation charges are taxed, however, in 
the case of the wire mileage tax and wire and equipment service tax. 
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The tax in the latter two cases is discriminatory against these two 
types of services. 

Section 4253 (g) in the bill, as passed by the House and as agreed to 
by your committee, removes this discrimination by exempting from 
all taxes imposed under section 4251 so much of any amount paid for 
the installation of any instrument, wire, pole, switchboard, apparatus, 
or equipment as is properly attributable to such installation. 


(d) Terminal facilities in the case of wire mileage 

The bill, as passed by the House and as agreed to by your committee, 
provides that no tax is to be imposed on the amount paid for wire 
mileage service attributable to any sending or receiving devices which 
are station terminal equipment. This exemption is provided because 
it is possible to obtain terminal facilities from one party and lease the 
wires from another. This situation results in a different amount of 
tax for similar situations dependent upon the arrangement for the 
terminal equipment and wires. 

Section 4253 (h) in the bill removes this problem by adding a new 
exemption from tax imposed by section 4251 on so much of any 
amount paid for wire mileage service as is paid for, and properly 
attributable to, the use of any sending or receiving set or device 
which is station terminal equipment. 


(e) Interior communication systems 

The bill, as passed by the House and as agreed to by vour committee, 
provides that no tax is to be imposed on service which otherwise 
would be taxed as wire mileage or wire and equipment service 
if such service is rendered through the use of equipment which is 
solely on the premises of the subscriber. This exemption will remove 
from tax fire alarm and burglar alarm services which are wired only 
to give an alarm on the subscriber’s premises. Under present law 
such systems are taxable when the service is provided for a fee. 
However, business concerns may buy these facilities and provide their 
own service, in which case no tax is collected. 

Section 4253 (i) in the bill meets this problem by adding a new 
exemption relating to interior communication systems. The exemp- 
tion provides for excluding from tax any amount paid for wire mileage 
service or wire and equipment service, if such service is rendered 
through the use of an interior communication system. 

“Interior communication system” means, any system (1) no part 
of which is situated off the premises of the subscriber, and which may 
not be connected (directly or indirectly) with any communication 
system any part of which is situated off the premises of the subscriber, 
or (2) which is situated exclusively in a vehicle of the subscriber. 
The system may not be connected (directly or indirectly—such as 
through switching or otherwise) with any communication system 
any part of which is upon property other than that of the subscriber. 
The term also includes any interior communication system which is 
situated exclusively in a vehicle of the subscriber if it is not connected 
with a communications system. 

(f) Computation of tax 

The bill, as passed by the House and as agreed to by your committee, 
in general will permit the communication agency collecting the tax 
on general telephone service, toll telephone service, or telegraph serv- 
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ice to make _ tax computations on whatever basis the bill is ren- 
dered, whether by totals by groups of items, or on specific items 
associated for bling purposes. 

In the communications excise tax provisions of the 1939 Code a 
sentence appearing both in the provision imposing the local telephone 
service tax and in the provision imposing the long-distance telephone 
service tax prov ided that these taxes should be computed on the basis 
of the total charges included in a bill, and not based on the charge for 
each item in the bill. These two sentences were replaced by a single 
sentence in a separate provision in the 1954 Code in such manner that 
the requirement for a single tax computation now appears to extend 
to all items included in a bill, including, for example, both local and 
toll telephone service charges. 

Section 4254 (a) is concerned with the method of computation of 
tax in such cases if a bill is rendered to the taxpayer for general tele- 
phone service, toll telephone service, or telegraph service. The tax 
with respect to such services shall be based on the sum of all charges for 
such services included in the bill; except that if the person who renders 
the bill groups individual items for purposes of rendering the bill 
and computing the tax, then the amount on which the tax with 
respect to each such group shall be based shall be the sum of all items 
within that group, and the tax on remaining items not included in 
any such group shall be based on the charge of each item separately. 


(g) Effective date for communication tares 

Section 133 (b) of the bill, as passed by the House and as agreed 
to by your committee, provides that the effective date prescribed 
in section 1 (c) of the bill will apply in general with respect to amounts 
paid with respect to the communication taxes on or after such effec- 
tive date. However, amounts paid pursuant to bills rendered before 
the effective date prescribed in section 1 (c) of this bill shall not be 
subject to the amendments made by section 133 (a). In the case of 
amounts paid pursuant to bills re ndered on or after such date for 
services for which no previous bill was rendered, such amendments 
shall apply except with respect to such services as were rendered more 
than 2 months before such date In the case of services rendered 
more than 2 months before such date the provisions of subchapter B 
of chapter 33 of the code in effect at the time such services were 
rendered shall apply to the amounts paid for such services. 


(h) Revenue effect 

It is estimated that the changes made by your committee in the 
excise taxes on amounts paid for communications will result in an 
annual revenue loss of approximately $2.5 million. 


SECTION 134. AIR TAXI TRANSPORTATION 


Section 134 of the House bill has been accepted by your committee 
without change. 

Under section 4263 (b) of present law, an exemption from the tax 
on the transportation of persons is provided for “transportation by 
motor vehicles having a passenger seating capacity of less than 10 
adult passengers, including the driver, except when such vehicle is 
operated on an established line.” Air transportation is not included 
in the exemption language. 
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The Civil Aeronautics Board has recognized a specific category of 
air transportation, known as the ‘‘air taxi.” Included in this class 
are aircraft under 12,500 pounds gross takeoff weight. The capacity 
of this class generally is 2 to 5 passengers, comparable to the average 
automobile taxi. 

To provide equality of treatment for the two types of taxi trans- 
portation and to remove an unwarranted burden on this new, small 
industry, section 134 of the bill, as passed by the House and as agreed 
to by your committee, adds a new subsection (f) to section 4263 
of the code that will exempt air transportation of the “taxi” type 
from the tax on the transportation of persons. This exemption 
is limited to aircraft having a gross, takeoff weight of less than 12,500 
pounds and having a passenger seating capacity of less than 10 adult 
passengers, including the pilot. The exemption will not be extended, 
however, to such aircraft operated on an established line. The ex- 
emption is available both for conventional type aircraft and for heli- 
copters, providing they qualify under the statutory rules. 

It is estimated that this added exemption will result in a revenue 
loss of approximately $2 million. 


SECTION 135 OF THE HOUSE BILL, WHICH HAS BEEN 
OMITTED BY YOUR COMMITTEE—EXEMPTION FROM 
THE TAX ON THE TRANSPORTATION OF PROPERTY— 
FERRYBOATS 


Section 135 of the House bill would have exempted from the tax 
on the transportation of property certain transportation by a ferry- 
boat. Since the House considered H. R. 7125, however, the tax on 
the transportation of property has been reperled by the Tax Rate 
Extension Act of 1958. Therefore, your committee has deleted this 
section of the House bill. 


SECTION 136 OF THE HOUSE BILL, WHICH HAS BEEN 
OMITTED BY YOUR COMMITTEE—EXEMPTION FROM 
THE TAX ON THE TRANSPORTATION OF OIL BY PIPE- 
LINE 


Section 136 of the House bill would have exempted from the tax 
on the transportation of oil by pipeline movements between certain 
refinery, bulk plant, terminal, or gasoline plant ‘‘premises.’’ Since 
the House considered H. R. 7125, however, the tax on the transpor- 
tation of oil by pipeline has been repealed by the Tax Rate Extension 
Act of 1958. Therefore, your committee has deleted this section of 
the House bill. 


SECTION 137 OF THE HOUSE BILL, WHICH HAS BEEN 
OMITTED BY YOUR COMMITTEE—EXEMPTION FROM 
COMMUNICATIONS AND TRANSPORTATION TAXES FOR 
NONPROFIT EDUCATIONAL ORGANIZATIONS 
In line with the exemptions provided by the House bill in the case 


of retailers’ and manufacturers’ excise taxes where sales were made to 
certain nonprofit educational institutions, the House bill would also 


Ce 


t 


; 
| 
! 








54 EXCISE TAX TECHNICAL CHANGES ACT OF 1958 


have provided an exemption from the communications tax and from 
the tax on the transportation of persons (as well as property) in the 
case of services or facilities furnished to a nonprofit educational 
organization. Such organizations included nonprofit operating schools 
and colleges. 

As in the case of the retailers’ and manufacturers’ taxes, your com- 
mittee has deleted these exemptions from the taxes on communica- 
tions and transportation of persons since it doubts the desirability 
of broadening the exemptions in the case of these taxes. The exemp- 
tion in the case of the tax on the transportation of property also is 
deleted since this tax was repealed by the Tax Rate Extension Act 
of 1958. 

Part 1V—Documentary Stamp Taxes 


SECTION 141. DOCUMENTARY STAMP TAXES 


Extensive modifications have been made by the House bill in the 
documentary stamp taxes contained in chapter 34 of present law. 
Your committee has accepted all but two of the substantive changes. 
The 2 exceptions are the 6-cent ceiling in the case of the stock transfer 
tax and the change in the tax treatment of recapitalizations. In 
addition, however, your committee has provided exemptions from the 
documentary stamp taxes in the case of limited types of corporate 
reorganizations. Your committee has also made a aarikring change 
with respect to the definition of corporation for the purposes of the 
documentary stamp taxes. The discussion below is limited to the 
substantive changes made in the House bill and under your com- 
mittee’s action and therefore does not include all of the sections of 
the documentary stamp taxes which appear in the bill. 


(a) Imposition of tar on the original issuance of stock 

Under present law the stamp tax imposed on the original issue of 
stock is at the rate of 11 cents per $100 (or fraction thereof) of the par 
or face value of each certificate (or shares where no certificate is issued). 
Where the stock has no par value, the tax is 11 cents on each $100 
(or fraction thereof) of the actual value of each certificate (or shares 
where no certificate is issued), except that if the actual value is less 
than $100 per share, the tax is 3 cents on each $20 (or fraction thereof) 
of the actual value of each certificate (or shares where no certificate 
is issued). 

Basing the stock issuance tax on a par value basis has resulted in 
artificial and unrealistic distinctions in the tax imposed with respect 
to different stock. Par value has no real economic meaning and fre- 
quently can be adjusted so that only a very small amount of stock 
issuance tax will be incurred. The present arrangement tends to dis- 
criminate against stocks of relatively low market value since these 
stocks are likely to have as high a par value as higher-price stocks. 
Moreover, the present method of taxing no par stock on its actual 
value has meant, in general, that no par stock is subject to a much 
heavier issuance tax than stock, of equal or greater actual value, 
which has been arbitrarily assigned a low par value. 

To correct these inequities ant adopt a realistic method of taxing 
the issuance of stock, the new section 4301 provided in the bill, as 
passed by the House and as agreed to by your committee, imposes a 
tax of 10 cents on each $100 (or major fraction thereof) of the actual 
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value of the certificates (or shares where no certificates are issued), 
without regard to whether the shares or certificates of stock represent 
par value, or no par value, stock. 

Another change from the present method of taxing the issuance of 
stock provided by the House bill has also been agreed to by your 
committee. Under present law, the tax is imposed on a “per person” 
basis, i. e., the tax on each issuance of stock is computed separately. 
This method usually gives rise to a higher amount of tax than that 
which would have been obtained had all the issuances of a particular 

eriod been computed together. This extra amount of tax obtained 

y separate computations is known as “breakage.” Your committee 
agrees with the House that the imposition of tax on this “breakage”’ 
method is unfair, because the cases where the tax is relatively higher 
under this method of collection do not depend on any extra value 
received by the corporation or the shareholder. 

To correct this situation, the new section 4301 provides that the 
computation of the stock-issuance tax shall be based on the total of 
all certificates or shares issued by a corporation on a particular day. 

The liability of a subscriber under the dual liability provision of 
new section 4384 shall extend only to that portion of the total tax for 
any one day that the total actual value of the shares or certificates 
issued to him (or for his benefit) in that day bears to the total actual 
value of the shares or certificates issued by the corporation in such 
day. For example, if a total of 100 shares of stock having a total 
actual value of $1,800 are issued in one day by a corporation, the tax 
would be $1.80. If A were issued in that day 10 shares having a total 
value of $180, his liability for tax would be 18 cents. 

(b) Recapitalizations 

Present law (sec. 4302) provides that, in the case of a recapitali- 
zation, the issuance tax imposed by section 4301 is to be that portion 
of the tax computed with respect to all shares or certificates issued 
in the recapitalization that the amount dedicated as capital for the 
first time bears to the total par value (or actual value, if no par stock) 
of the shares or certificates issued. Under present law, an amount 
“dedicated as capital for the first time’’ includes a transfer from 
earned surplus. 

In the proposed new section 4302 of the House bill, the present 
provision is revised to (1) substitute for the phrase “‘in the case of a 
recapitalization’’ the phrase ‘‘in the case of a transfer from any surplus 
account to capital’’; (2) change the present proportionate method of 
taxing shares or certificates issued in connection with transfers to 
capital to a tax based generally on the total increase in capital; and 
(3) in general, excludes “earned surpluses’ from the tax base. 

While there appears to be much merit in taxing only amounts 
contributed by stockholders which have remained untaxed at the 
time of the contribution and which are subsequently added to capital 
account, your committee believes that this proposal should be passed 
over for the present and that, for the time being, the recapitalization 
provision of present law should be retained. Rhis is recommended 
because, as worded in the House bill, a transfer from surplus to capital 
would make it necessary to review previous years’ transactions of the 
corporation. This may involve an analysis covering many years and, 
in some cases, may go back to the initial organization of the corpora- 
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tion. This appears to be an unreasonable burden for taxpayers and, 
also, presents a difficult auditing problem for the Internal Revenue 
Service. As a result, your committee has restored the provision relat- 
ing to recapitalization in existing law, modifying it only to the extent 
necessary to take into account the change in method of computing 
the issuance tax from par value to actual value. 

It is not anticipated that this change will have any revenue effect. 


(c) Exemptions, tax on original issuance of stock 


Pooled pension, profit-sharing, and stock bonus funds.—Section 
4303 (a) of present law exempts from the tax imposed by section 
4301 the issue of shares or certificates of a common trust fund. 
(This provision is continued in new section 4303 (a) without material 
change.) Under present law this exemption for common trust funds 
has not been available to pooled pension, profit-sharing, and stock 
bonus trust funds. The Board of Governors of the Federal Reserve 
System, which regulates the pooled investment funds, has indicated 
in its regulations that these funds do not qualify as common trust 
funds because the investment of each participating trust is not 
limited to $100,000, the limit which the Board has generally set for 
qualification under the present common trust fund provision. Thus, 
such pooled pension, etc., trust funds do not quahfy for the stamp 
tax exemption under present law. 

Pooled pension, etc., trust funds are being used at this time princi- 
pally because they permit relatively small pension, profit-sharing, and 
stock-bonus plans to secure the advantages of diversified investment 
through the pooling of their assets with those of other similar trusts. 

Section 4303 (b), added by the bill, as passed by the House and as 
agreed to by your committee, provides an exemption from the stock 
issuance tax for the issuance of shares or certificates of a fund main- 
tained by a bank exclusively for the collective investment and rein- 
vestment of assets of pension, etc., trusts qualifying under section 
401 of the code. Under this subsection, the issue of any share or 
certificate by a bank holding a fund consisting of assets of such quali- 
fying trusts will be exempt from the stock issuance tax regardless of 
the capacity in which the bank holds such pooled assets. Therefore, 
for example, an exemptjon would be allowed for all issuances of shares 
or certificates in such a fund maintained by a bank which is the trustee 
or coirustee of one or more of the qualifying trusts, trustee or cotrustee 
of a part of the fund which constitutes a master trust consisting of the 
assets of other qualified trusts, and also an agent for a trustee or 
cotrustee of additional qualified trusts for purposes of holding and 
investing the assets of such trusts. 

(2) Contracts to purchase stock on installment basis.—Present law, 
section 4315, provides an exemption, from the issuance tax on cer- 
tificates of indebtedness for instruments under the terms of which 
the obligee is required to make payment in installments subject to 
limitations as to the payment in any year. No similar exemption 
exists in the case of contracts to purchase stock on an installment 
basis. As a result, contracts to purchase stock on an installment 
basis have been held subject to the stock issuance tax, even though 
the purchase of the stock itself under such a contract is also subject 
to the stock transfer tax. 
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Section 4303 (c), added by the bill, as passed by the House and as 
agreed to by your committee, exempts from taxation under section 
4301 the issuance of shares or certificates of stock by a corporation 
pursuant to an installment purchase agreement. The exemption will 
apply only if the agreement provides (a) that the periodic payments 
received from the purchaser will be used, as received by the corpora- 
tion, solely for the purpose of acquiring shares or certificates of stock 
of one or more other specified corporations and in specified percentages, 
and (6) that the corporation is obligated to transfer to the purchaser 
all such shares or certificates (and cannot distribute cash in lieu of 
stock) so acquired on or before the termination of the agreement. 
Exemption will not be denied solely because the agreement provides 
that the corporation may retain any amount insufficient to buy a full 
share of stock. 

The new subsection (c) also extends the exemption to shares or 
certificates issued by the corporation to a transferee or other successor 
in interest of the party to the installment purchase agreement if the 
foregoing conditions are met. 

(d) Imposition of tax on transfer of capital stock 

Section 4321 of present law, relating to the imposition of tax on 
sales or transfers of capital stock and similar interests, imposes a tax 
on each sale or transfer of shares or certificates of stock issued by a 
corporation, and on the rights to subscribe for or receive such shares 
or certificates. The tax is imposed at the rate of 5 cents on each 
$100 (or fraction thereof) of the aggregate par or face value of the 
certificates transferred (or shares where no certificate is issued), and 
at the rate of 5 cents per share in the case of a transfer of no-par-value 
stock. In the case of a sale of par-value or no-par-value stock for 
$20 or more per share, the rate of tax is 6 cents rather than 5 cents. 

As pointed out above under section 4301, the use of par value as a 
tax base has proved artificial and inequitable in the case of the issu- 
ance tax. It was also pointed out that there were an ever increasing 
number of instances where the tax was minimized by issuing stock 
with low par values. These problems also exist in the case of the 
transfer tax. Therefore, new section 4321 of the House bill adopts 
as the tax base the actual value of the stock transferred. The tax 
is imposed at the rate of 4 cents on each $100 or major fraction thereof 
of the actual value of the certificates transferred (or of the shares 
where no certificate is sold or transferred), without regard to whether 
the shares or certificates represent par-value or no-par-value stock. 
(For purposes of computing the tax, a major fraction is an amount in 
excess of $50 but less than $100.) Your committee has agreed to this 
revision of the stock-transfer tax. 

Your committee has eliminated the ceiling provided by the House 
bill with respect to this stock-transfer tax. The House bill provides 
that in no case is the tax to exceed 6 cents a share. This has the 
effect of limiting the application of the actual-value test to stock 
selling for $150 or less. Stock selling for more than that as a result 
of this limitation is taxed on a ‘‘per share’’ basis. Your committee 
has deleted this ‘‘per share’’ limitation because it was strongly opposed 
by the Treasury Department. Your committee has retained, how- 
ever, the House bill, the minimum tax of 4 cents with respect to any 
single transfer of one or more shares of stock. 
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(e) Exemptions, tar on transfer of capital stock 

Section 4322 (a) of existing law contains four ern from the 
tax on the transfer of stock imposed by section 432 Two of these 
exemptions are retained in this section and two are transferred to 
new section 4344 without material change. 

Section 4322 (b), added by the bill, as passed by the House and 
as agreed to by your committee, provides a new exemption for 
certain odd-lot sales. At the present time a tax is imposed when an 
odd-lot dealer purchases either a “round” lot (100 shares or the unit 
of trading on an exchange) or an “odd”’ lot of stock in the open market. 
This tax is imposed on the sale of the round or the odd lot to the 
dealer. A second tax is imposed at the time this dealer sells an odd 
lot of stock. This second tax is customarily passed on to the person 
buying the odd lot. Where a purchaser buys a round lot on the 
market rather than making a purchase through an odd-lot dealer, 
there is no second tax. Your committee agrees with the House that 
this second tax represents discrimination against purchasers of small 
numbers of shares 

To correct this inequity, the new section 4322 (b) exempts from 
the tax imposed by section 4321 any odd-lot sale of shares or certifi- 
cates of stock or stock rights by an odd-lot dealer, if the shares, cer- 
tificates, or rights are delivered or transferred to a broker pursuant to 
an order of a customer of such broker for such shares, certificates, or 
rights. Actual physical delivery or transfer of shares, etc., need not 
occur as a prerequisite to application of the exemption of subsection 

(b), so long as the total effect of the transaction is a sale to a customer 

of a broker. Thus if an odd-lot dealer executes odd-lot purchase and 
sale orders in a particular security for a broker during a given day 
and only the ‘‘day’s net balance’ in such security is physically de- 
livered or transferred, all of the sales which contributed to such net 
balance qualify as exempt transactions under subsection (b) (1). 

The determination of an odd-lot sale is to be governed by the rules 
of the securities exchange of which the odd-lot dealer making the 
sale isa member. An odd-lot dealer is defined as any person who is 
a member of a er exchange which is registered with the 
Securities and Exchange Commission as a national securities exchange, 
and who is registered ‘under the rules of such exc ‘hange as an odd- lot 
dealer or as a spec ialist. 


(f) Exemptions, return of securities transferred as collateral 

Present law in section 4341 (1) provides an exemption for transfers 
of stock or certificates of indebtedness which had been deposited as 
collateral security for money loaned (if the security is not sold). 
However, this section is silent as to the tax consequences when the 
collateral is returned to the borrower of the money upon repayment 
of the loan. In this respect this provision differs from the exemption 
provided in section 4341 (2), relating to delivery to a trustee or public 
officer as a performance security, where a specific exemption is pro- 

vided for the return of the stock or certificate of indebtedness. ‘The 
regulations on the collateral security provision exempt the return of 
the stock or certificate of indebtedness from the transfer taxes 
Section 4341 (1) as amended by the bill, as passed by the House 
and as agreed to by your committee, specifically provides that the 
return of stock or certificate of indebtedness deposited as collateral 
security is to be exempt from the transfer taxes. 
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(g) Exemptions, certain other transfers 

(1) Extension of certain stock exemptions to certificates of indebted- 

ness.—Under present law, section 4322 (a) (1), transfers or deliveries 

of shares or certificates of stock or stock rights as a loan or as a return 
of a loan are exempted from the tax on the transfer of stock. How- 
ever, there is no equivalent provision in present law for transfers or 
deliveries of certificates of indebtedness as a loan or as a return of a 
loan. Similarly, section 4322 (a) (4) exempts transfers of worthless 
shares or certificates of stock by executors and administrators to 
heirs, legatees, or distributees, but there is no equivalent exemption 
in such cases for certificates of indebtedness. 

To correct these inconsistencies subsections (a) and (b) of section 
4344, provided by the bill, as passed by the House and as agreed to 
by your committee, extend the two present stock transfer tax exemp- 
oe to cover certificates of indebtedness. 

) Revocable trusts —At the present time, if the creator of a re- 
voce a trust abolishes the trust and creates another virtually identical 
revocable trust, a transfer tax is incurred on the transfer of stocks and 
certificates of indebtedness from the old trust to the new tr ust, despite 
the fact that there has been no real economic change in his position. 
However, if the creator of the trust amends the trust rather than 
abolishing i it and creating another, no transfer tax is presently imposed. 

To correct this inconsistency new subsection (c) of section 4344 
provided by the bill, as passed by the House and as agreed to by yee 
committee, provides that the taxes imposed by sections 4321 and 433 
shall not apply to any delivery or transfer of shares or certificates of 
stock, stock rights, or certificates of indebtedness from one revocable 
trust to another revocable trust if the grantor of both trusts is the 
same person and the grantor, at the time of the deliv ery or transfer, is 
deemed under the provisions of section 676 of the code to be the owner 
of both of the trusts. In the event there is more than one grantor, 
such grantors shall be deemed to be the same person only if they are 
all treated under section 676 as owners in the same relative proportions 
of both trusts. 

(h) Exe mption certificates 

Section 4344 of present law requires that an exemption certificate 
accompany the delivery or transfer of instruments, otherwise the 
exemptions provided by present sections 4322 (a) (1), (2) or (3), 4332 
(a), 4341 (2), 4342, or 4343 (a) will not be available. The certificate 
must set forth such facts as the Secretary or his delegate may prescribe 
by regulations. 

Under present law the requirement of a certificate is mandatory 
in the above instances. In order to add flexibility to this provision, 
section 4345, provided in the bill, as passed by the House and as agreed 
to by your committee, in effect permits the Secretary or his delegate 
to remove by regulations the necessity of providing a certificate where 
a certificate is not deemed necessary or appropriate. 

Under present law a certificate is not required in the case of 
certain transfers by executors and administrators of worthless stock 
which are exempted by section 4322 (a) (4) of present law, (2) instru- 
ments providing for the purchase of bonds in installments, which 
instruments are exempted by section 4332 (b) of present law, and (3) 
transfers of stocks and bonds as collateral for money, which transfers 
are exempted by section 4341 (1) of present law. 
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To prevent possible abuse, the bill extends the requirement of a 
certificate to cover transfers of stocks and obligations as collateral 
security for money loaned. As a result, section 4345, as provided in 
the bill, generally requires the certificate in the case of all exemptions 
except (A) transfers of worthless stocks (and now worthless obliga- 
tions) by administrators and executors to heirs, legatees, and dis- 
tributees, which transfers are exempted by new section 4344 (b), and 
(B) instruments providing for the purchase of bonds in installments, 
which instruments are exempt both under present and new section 
4332 (b) 

Payment of tax through national securities exchanges without the use 
of stamps 

The regulations provide that the member of a national securities ex- 
change may appoint the clearinghouse of the exchange as his agent for 
the purpose of affixing the stamps required on his stoc +k and bond trans- 
actions. The member-broker is re quired to file a daily report with the 
clearinghouse showing the total tax payable on all his transactions 
(whether or not through that exchange). He must also maintain de- 
tailed books of all his transactions showing the tax payable. The 
clearinghouse, on behalf of the brokers, purchases and affixes to a 
summary sheet (covering all of the reports it receives from brokers) 
sufficient stamps to cover all of the transactions of the reporting 
brokers. The brokers indicate by a stamped endorsement on the 
stock certificates, or accompanying memoranda of sales, that the 
transfer taxes have been paid through the clearinghouse. 

While this method of tax payment in the case of national security 
exchange members has been generally approved, it still contains a 
useless step, namely, the purchase and cancellation of tax stamps. 
This method requires the daily purchase of stamps in large amounts, 
the individual canceling of these stamps, and their storage in safe- 
keeping for several years awaiting audit. 

In the interest of simplifying administration and taxpayer compli- 
ance, section 4353, as added by the bill, as passed by the House and 
as agreed to by vour committee, provides for the payment, under 
certain circumstances, of the transfer taxes without the use of stamps. 
More specifically, this section provides that whenever a member of 
a securities exchange (which is registered with the Securities and Ex- 
change Commission as a national securities exchange) appoints such 
exchange, or a clearinghouse for such exchange, as his agent for the 
purpose of paving any transfer tax, then the exchange, or the cle aring- 
house, may, under regulations prescribed by the Secretary or his dele- 
gate, pay such taxes without the use of stamps. However, for pur- 
poses of applving the provisions of the code, any such tax payable by 
the exchange, or the clearinghouse, shall be deemed to be tax payable 
by stamp, and any such tax paid without the use of stamps shall be 
deemed to have been paid by stamp. 


Exemptions from tar on the conveyance of real property 
Under present law no express exemption from the conveyance tax 
is provided in the case of real estate transferred to or from a State or 
local government. An Internal Revenue Service ruling, however, 
provides that a State or local government is not subject to the docu- 
mentary stamp tax on conveyances of real estate if it acts in its 
“sovernmental” capacity in transferring real property to, or acquiring 
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real property from, a private purchaser. In such cases, the private 
party remains solely liable for the tax. 

Your committee agrees with the House that it is not feasible or 
practical to draw a distinction between the situation where, on the one 
hand, a State or local government acts in a ‘‘governmental” capacity 
and, on the other hand, the situation where it acts in its “‘proprietary” 
capacity. Accordingly, subsection (b) of section 4362 provides that 
no State, Territory, or political subdivision, or the District of Colum- 
bia, shall be liable for the tax imposed by section 4361, regardless of 
the capacity in which it acts. As under present law, any nonexempt 
party to the transaction will be liable for the tax. Consequently, new 
subsection (b) provides that the affixing of stamps to such a document 
by an exempt governmental body shall not constitute payment of the 
tax, and the tax may nevertheless be collected by assessment from 
any other party who, pursuant to the dual liability provisions of 
section 4384, as amended, may be liable for the tax. 


(k) Exemption for corporate reorganizations involving a mere change in 
identity, etc. 

Your committee has amended the proposed code section 4382 
provided by the House bill to add a new exemption in the case of 
corporate reorganizations where the change is a mere change in 
identity, form, or place of organization, however effected. Such 
corporate reorganizations, along | with certain other types of reorgan- 
izations, presently are free of income tax. Reorganizations involving 
a mere change in identity, form, or place of organization, represent 
merely a formalistic change and do not involve any shifts in ownership. 
For that reason, your committee has excluded such reorganizations 
from the issuance and transfer taxes on stocks and certificates of 
indebtedness as well as from the tax on the conveyance of real prop- 
erty. 

(l) Certain changes in partnerships 

Section 4352 of present law deals with the application of the taxes 
on the transfer of stocks and certificates of indebtedness in the case of 
a transfer of an interest in a partnership which owns any of these 
instruments. In such a case, the tax imposed is the proportion of the 
tax computed on all the taxable instruments that (1) the transferred 
interest in the partnership bears (2) to the total interests in the part- 
nership. This section of current law follows the “aggregate” reer 
for partnerships, that is, a partner whose interest is ‘transfe rred, 
otherwise disposed of, is treated as transferring or disposing of his 
pro rata share of the underlying assets of the partnership. 

In the case of the transfer of an interest in-a partnership owning real 
property, there is no specific section of present law dealing with the 
consequences of the tax imposed by section 4361 on transfers of real 
property. Thus there is a question as to whether tax is presently 
imposed where there is merely a change of interests in the partnership 
and no change in legal title of real property. Not to impose a tax in 
such a case to a substantial degree follows the “entity” approach for 
partnerships. 

The “entity” approach is generally more practicable and is less 
likely to cause inequities and to lead to frequent calculations of tax 
resulting from minor changes in a partnership. Moreover, the 
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“entity” approach is used as the standard rule in the income tax 
provisions of present law. 

It is the purpose of the new section 4383 which is provided in the 
bill, as passed by the House and as agreed to by your committee, to 
adopt, generally, the ‘‘entity’’ approach to partnerships and to apply 
this approach to partnerships owning stocks, certificates of indebted- 
ness, and real property. Section 4383 is coordinated with the income- 
tax provisions contained in section 708 of the code for determining 
(1) whether there has been a sufficient change in a partnership to 
justify the imposition of a tax and (2) to what extent there has been 
a change. 

More particularly, new section 4383 (a) provides that no tax shall 
be imposed under sections 4321, 4331, or 4361, by reason of the transfer 
of an interest in a partnership or otherwise (1) if the partnership is 
considered as continuing within the meaning of section 708, and (2) if 
a continuing partnership continues to hold the shares, certificates of 
indebtedness, or real property. To the extent that a continuing 
partnership does not continue to hold such property, section 4383 (a) 
will not apply. 

Where there is a termination of a partnership within the meaning 
of section 708, subsection (b) of new section 4383 treats the partnership 
being terminated as having transferred all stock, certificates of in- 
debte dness, and real property held by the partnership. Real property 
is taxed on the basis of its fair market value, exclusive of the value of 
any lien or encumbrance on the property. Consequently, once there 
has been a “termination” of the partnership within the meaning of 
section 708, the taxes apply with respect to all of the assets in the 
partnership subject to documentary stamp tax. 

However, the new subsection (b) also provides that not more than 
one tax shall be imposed under sections 4321, 4331, or 4361, “by reason 
of” a termination. Thus, where there is an actual or deemed distribu- 
tion of partnership assets to the partners on the termination of a part- 
nership, and, as part of the termination, a transfer of such assets to a 
new partnership, section 4383 (b) provides that not more than one 
tax will be imposed on the transfers of the stock, certificates of in- 
debtedness, or real property distributed and then transferred to the 
new partnership. ‘The transfer to the new partnership in this case is 
made ‘‘by reason of’’ the termination of the old partnership. This is 
not to mean that two stamp taxes may not arise out of a partnership 
termination—where, for example, a partnership is terminated under 
section 708, and individual partners C and D receive in their own 
right stock worth $10,000. Later they transfer this stock to a new 
partnership CD. On the termination itself the transfer tax imposed 
by sections 4321, 4331, and 4361 will apply to the taxable assets in 
the partnership. A second transfer tax is imposed on the retransfer 
of the stock to the new partnership. Here there was no concurrent 
agreement to retransfer the stock to another partnership. 

The operation of new section 4383 may be illustrated by the follow- 
ing examples based on existing partnership provisions of section 708. 

(1) Partners A and B each have a 30-percent interest in partner- 
ship ABCD. Partners C and D each have a 20-percent interest. 
Partnership ABCD owns 100 shares of common stock of X corporation 
having a total actual value of $10,000 and 100 shares of preferred 
stock of X corporation having a total actual value of $5,000. The 
partnership is dissolved but partners A and B continue to operate 
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the business under the partnership AB. Partners C and D establish 
a new partnership CD. As part of the dissolution 50 shares of X 
common stock held by old partnership ABCD is transferred to 
partnership CD, and the remaining shares of preferred and common 
are held by the AB partnership. Partnership AB is a continuing 
partnership under section 4383 (a) within the meaning of section 708 
(b) (2) (B). Partnership CD, however, is not a continuing partner- 
ship. In this latter case there has been an actual transfer of stock 
having an actual value of $5,000 to a noncontinuing partnership, and 
a tax of $2 is imposed. 

If CD had received cash instead of stock, and the stock had re- 
mained in AB, no tax would be imposed, since the stock would be 
held by a continuing partnership. 

(2) Partner A has a 70-percent interest in partnership ABCD, and 
partners B, C, and D each have a 10-percent interest. ABCD owns 
100 shares of X company common stock having an actual value of 
$10,000. By agreement A sells his 70-percent interest in the partner- 
ship to E, and as part of the same agreement C and D elect not to 
continue as partners. Instead they agree to accept, in liquidation of 
their interests, 25 shares each of the X stock of a total value for the 
50 shares of $5,000. B and E continue to operate under partnership 
BE. 

As a result of the sale of A’s 70 percent interest there has been a 
termination under section 4383 (b) within the meaning of section 
708 (b) (1) (B). There has also been an actual transfer of 50 shares 
of stock worth $5,000 to C and D who are noncontinuing partners. 
However, by virtue of section 4383 (b) (2) only one tax may be im- 
nerd by reason of the liquidation. The total tax on this transaction 
will be $4. 

(3) If in example (2), C and D had not withdrawn at the time A 
sold his interest but later in a separate transaction received 50 shares 
of stock in liquidation of their interest (and not as a result of the 
concurrent agreement), an additional tax would be imposed. 

(4) If, in example (2), C and D transfer the stock to new partner- 
ship CD, and this is not done pursuant to the concurrent agreement, 
an additional tax would be imposed. 

(5) Partner A has an 80-percent interest in partnership ABC. 
ABC owns 100 shares of X corporation having a total actual value of 
$10,000. Partner A withdraws from the business receiving all the 
stock in liquidation of his interest in the partnership. There has 
been an actual transfer of stock worth $10,000 to partner A who is 
not a continuing partner within the meaning of sections 4383 (a) and 
708. ‘Therefore, a tax of $4 is imposed. 

(6) If, in example (5), partner A had received $10,000 in cash (and 
partnership BC had retained the stock) there would be no tax, since 
the stock is held by a continuing partnership. 

(7) A, B and C are partners each having a one-third interest in 
partnership ABC. A sells his interest to D in January of 1959. 
B sells his interest to E in June of the same year. There is deemed 
to be a termination of the BCD partnership in June and a transfer 
of all the BCD stock, certificates of indebtedness, and real property 
held by BCD at that time to the partnership CDE. 

It is only upon the sale of the second interest of one-third in June 
that there is a partnership termination under section 708, namely, 
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the termination of partnership BCD, not that of ABC. Former 
partner A is not liable for transfer taxes arising out of the section 708 
termination of partnership BCD. 

Section 141 (b) of the bill provides that in applying the provisions 
of amended section 4383, only those changes in the partnership oc- 
curring on or after the general effective date of the bill specified in 
section 1 (c) of this bill shall be taken into consideration in determining 
whether a partnership is deemed to be a continuing partnership or a 
terminated partnership within the meaning of section 708 of the code. 


(m) Revenue ef ct 


The changes made by the House, and also the modifications made 
by your committee, in the documentary stamp taxes involve both 
increases and decreases. It is anticipated, however, that there will be 
a net gain of about $150,000. 


Part V—Taxes oN WaGERING: CERTAIN OccUPATIONAL TAXES 
SECTION 151. PERSONS LIABLE FOR TAX ON WAGERS 


Section 4401 (a) of present law imposes a 10-percent excise tax on 
wagers. Section 4401 (c) of present law provides, ge ne rally, that any 
person engaged in the business of “accepting wagers” shall be liable 
for the payment of this tax on the amount of all wagers placed with 
him. A person is considered to be in the business of aecepting wagers 
only (1) if he is engaged as a principal who, in accepting wagers, does 
so on his own account; or (2) if he assumes the risk of profit or loss 

Administrative diffic ‘ulties have been experienced in cases involving 
so-called “runners.””’ A “runner’’ (agent) receives wagers from 
players and also pays off wagers to winning players. He does not act 
as principal, nor does he assume the risk of profit or loss. Therefore 
under present law he is not liable for the 10-percent excise tax on 
wagers, but only for the $50 occupational tax imposed by section 4411. 
In many cases the 10-percent tax is evaded because the “runner” 
either refuses to name, or is unable to name, the person (principal) 
for whom he is accepting wagers. In spite of the fact that present 
section 4412 requires all persons who receive wagers “for or on behalf 
of any person”’ liable for the 10-percent tax to register the name of the 
principal, the failure of the “runner” to comply with this provision 
does not now make the “runner” liabe for the 10-percent tax on 
wagers. 

To overcome this problem, section 151 (a) of the bill, as passed by 
the House and as agreed to by your committee, amends section 
4401 (c) of the code to provide that a person required to register 
under section 4412 by reason of having received wagers for another, 
but who fails to disclose the name and plac e of residence of his princi- 
pal as required, shall become liable for the 10-percent tax on all wagers 
received by him. 

In providing this amendment, it is the intention of both the House 
and your committee that a subse quent compliance with section 4412 
will not relieve the “runner”’ of his liability and duty to pay any tax 
which was due or became due at a time when he had not complied, or 
did not comply, with the provisions of section 4412. Nor will the 
fact that a ‘runner’ may incur liability for the tax imposed by section 
4401 with respect to certain wagers in any manner relieve the principal 
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of his liability under that section with respect to such wagers. It is 
the intent of the House and vour committee that in any case where the 
‘“munner” has failed to register as required by section 4412, both the 
“runner” and the principal shall be liable for the tax impose od by 
section 4401 (a) until that tax is paid. Furthermore, payment of the 
tax imposed by section 4401 (a) by the runner shall in no way relie’e 
him of any penalty for failure to register in accordance with the 
provisions of section 4412. 

Section 151 (b) of the bill provides that the amendment made by 
section 151 (a) shall apply to wagers received after the date of the 
enactment of the bill. 

It is estimated that the revenue gain from this provision will be 
negligible. 


SECTION 152. OCCUPATIONAL TAX ON COIN-OPERATED 
DEVICES 


Section 4461 of present law requires a special annual tax to be paid 
by every person who maintains for use, or permits the use of, in 
any plac e or premises occupied by him, a coin-operated amusement 
or gaming device. Under section 4462 of present law, the term ‘‘coin- 
operated amusement or gaming device”’ is defined as (1) any amuse- 
ment or music machine, or certain types of vending machines, operated 
by means of the insertion of a coin, token, or similar object, and 
(2) any so-called ‘slot’? machine which operates by means of the 
insertion of a coin, token, or similar object, and which, by application 
of the element of chance, may deliver, or entitle the person plaving 
or operating the machine to receive cash, premiums, merchandise, 
or tokens. 

In recent years there has been introduced a type of amusement 
or gaming device which would be of the taxable tvpe but for the fact 
that it is operated without the insertion of a coin, token, or similar 
object, although the patron pays for the privilege of operating the 
device. While the occ upational tax is avoided on such machines, it 
is the position of the Internal Revenue Service that in the case of 
gaming devices the person receiving the money wagered is subject to 
the occupational tax on wagering imposed by section 4411 of present 
law, and that amounts paid to operate non-coin-operated machines 
are subject to the tax on wagers imposed by section 4401 of present 
law. 

To eliminate this area of avoidance and also to put coin- onerete? 
and non-coin-operated machines on the same footing section 152 of 
the bill, as passed by the House and as agreed to by vour committee: 

(1) amends section 4462 of present law to extend the definition 
of “coin-operated amusement or gaming devices’ to include 
similar machines not operated by coin, and 

(2) amends section 4402 (2) of present law to extend the 
exemption from the wagering tax, imposed by section 4401, to 
include amounts paid to operate non-coin-operated amusement 
and gaming devices. 

The amendments made by section 152 shall take effect on the 
effective date specified in section 1 (c) P the bill. As the result of an 
amendment made by your committee in the case of the year beginning 
July 1, 1958, where the trade or business on which tax is imposed under 
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section 4461 was commenced before the effective date provided by 
section 1 (c) of the bill the tax imposed for such year solely by reason 
of the amendment made by section (a) 
(1) shall be the amount reckoned proportionately from such 
effective date through June 30, 1959, and 
(2) shall be due on, and payable on or before, the last day of 
the month the first day of which is such effective date. 

For example, if this bill is enacted on August 19, 1958, the effective 
date of the bill will be January 1, 1959. Thus, assume that a store 
owner, X, is engaged, on January 1, 1959, in a trade or business on 
which the tax imposed by pars agraph (2) of section 4461 for the year 
be ginning July 1, 1958, was imposed for such year solely by reason 

f the amendment made by subsection (a) of section 152. X’s tax, 
ae for the pe riod be 


ginning January 1, 1958, on such gaming 
device, will be six-t oe of $250, or $125. The tax will be due on 
January 31, 1959, a 1 payal le on or before that date 
It is estimated that the revenue gain from this provision will 


negligible 


SECTION 153. EXEMPTION FROM OCCUPATIONAL TAX 
ON BOWLING ALLEYS, BILLIARD TABLES, AND POOL 
TABLES 


Under section 4471 of present law, the occupational tax on bowling 
alleys and pool and billi lied tables is $20 per year per alley or table. 
This tax is computed with re spect to the year beginning July 1. With 
two exceptions, this tax applies to all alleys or tables not in private 
homes. One of the exe mptions relates to billiard and pool tables in a 
hospital if no “charge”’ is made for the use of the tables. The other 
exemption re hate to bowling alleys and billiard and pool tables main- 
tained exclusively for the use of members of the Armed Forces on 
property owned, reserved, or used by the United States, if no charge 
is made for the use of the alleys or tables. 

Your committee agrees with the House that tables and alleys 
operated by certain other nonprofit organizations without charges to 
the users have an oa basis for exemption. 

Section 153 (a) of the bill, as passed by the House and as agreed to 
by your committee, yates section 4473, relating to exemptions 
from the tax, by adding a new paragraph (3) which exempts from 
the tax any bowling alley, billiard table, or pool table (1) ope ‘rated 
by, and located on the premises of, a nonprofit organization, no part 
of the net earnings of which inures to the benefit of any private share- 
holders or individuals, or (2) operated by an agency or instrumentality 
of the United States, but only if, in either case, no charge is made for 
the use of such alley or table. 

The Internal Revenue Service has ruled that there has been a 
“charge”? where a payment is made directly to the pinboy for services 
where such a payment is required of the user. The change in the law 
made in this provision does not disturb this ruling. 

Section 153 (b) of the House bill provided that the amendment made 
by section 153 (a) was to apply with respect to periods after June 30, 
1958. Your committee has advanced this date to June 30, 1959. 

It is estimated that the revenue loss from this provision will be 
negligible. 


Or 
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Part VI—PrRocEDURE AND ADMINISTRATION 


SECTION 161. RETURNS OF RETAILERS EXCISE TAXES 
BY SUPPLIERS 


(a) Retailers taxes 


Under present law there is no specific authority permitting anyone 
to act as agent for a retailer in fling returns with respect to retail 
taxes. ‘The lack of such authority has generally restricted the Secre- 
tary in developing an effective method for collecting retail taxes. 
However, the Internal Revenue Service has in practice permitted the 
supplier for house-to-house salesmen to pay any retail taxes due, if the 
supplier waives the right to claim any refund on the grounds that he is 
not the “taxpayer.” 

In order to provide more flexibility in collecting retail taxes, section 
161 of the House bill amends section 6011 (relating to the general re- 
quirement of a return, statement, or list) by adding a new subsection 
(c). Paragraph (1) of subsection (c) sets forth a general rule giving 
the Secretary or his delegate broad discretionary authority to enter 
into an agreement with a supplier for filing returns and paying any re- 
tailers excise tax imposed under chapter 31 of the code (except those 
on special fuels) on behalf of the person who would otherwise be re- 
quired to return and pay the tax. The supplier in such case is to be 
liable for filing the return and paying the tax so long as the agreement 
remains in effect. Except as provided in the regulations, all provi- 
sions of law (including penalties) applicable with respect to the retailer 
in returning and paying the tax shall apply to a supplier entering into 
such an agreement. In addition, the person initially required to 
return and pay such tax shall also remain subject to all provisions of 
law applicable to such person, unless the regulations provide other- 
wise. However, only one tax will be collected with respect to any 
sale. Your committee has acce pted this House provision. 

Paragraph (2) of new subsection (c) in the House bill, provides a 
special limitation on the agreement authority of the Secretary or his 
delegate in the case of certain house-to-house salesmen and their 
suppliers. Specifically, the limitations apply in the case of sales by 
house-to-house salesmen of articles subject to tax under chapter 31 
(other than special fuels) which articles are supplied by a manufac- 
turer or distributor, if such manufacturer or distributor establishes the 
retail list price at which such articles are to be sold. In such a case, 
the Secretary or his delegate shall not, as a condition precedent to the 
agreement, require (1) that the house-to-house salesmen execute 
powers of attor ney making such manufacturer or distributor an agent 
for the return and payment of the tax, or (2) that the manufacturer or 
distributor make separate returns for each such salesmen, or (3) that 
the manufacturer or distributor assume any liability for the tax on 
articles supplied by any person other than himself. Your committee 
also has accepted this provision. 


(b) Deletion of House provision relating to tax on transportation of 
property 
The House bill also provided that in the case of the tax on the 
transportation of property, the Secretary or his delegate could enter 
into agreements with persons making payments on this tax providing 
28925—58——-6 
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that they, rather than the shipper, would return and pay the tax on 
the transportation of property. The repeal of the tax on the trans- 
portation of property by the Tax Rate Extension Act of 1958 makes 
this amendment unnecessary. 


(c) Revenue effect 
It is anticipated that this provision will have no revenue effect. 


SECTION 162. PERIOD FOR FILING CLAIM FOR FLOOR 
STOCK REFUND WITH RESPECT TO THE IMPORT TAX 
ON SUGAR 


This section of the House bill has been accepted by your committee 
without change. 

Section 4501 (b) of present law imposes a tax on manufactured 
sugar imported into the United States and on imported products 
composed in chief value of manufactured sugar. Section 4501 (c) 
provides that this tax will not apply to sugar imported after June 30, 
1961. Under section 6412 (d) of present law a floor stock refund is 
provided for tax paid inventories on hand on June 30, 1961. This 
section contains no limitation on the time in which a claim for 
floor-stock refund may be filed. In order to provide such a time limi- 
tation on filing refund claims, section 162 (a) of the bill, as passed by 
the House and as agreed to by your committee, amends section 
6412 (d) to provide that claims for refund must be filed with the 
Secretary or his delegate on or before September 30, 1961. 

Section 162 (b) of the bill, as passed by the House and as agreed to 
by your committee, amends section 4501 (c) of present law by re- 
moving the last sentence of that section. The repealed sentence 
duplicated the provisions of section 6412 (d) of present law. 

It is anticipated that this provision will have no revenue effect. 


SECTION 163. CREDITS OR REFUNDS OF CERTAIN 
TAXES 


Section 163 of the bill contains those provisions added by the House 
bill which relate to credits or refunds. Apart from technical con- 
forming changes, your committee has agreed to the House provisions 
with three changes. This section of the bill is devoted principally to 
a revision of subsections of code section 6416, relating to credits or 
refunds with respect to taxes on sales or services. It also makes 
amendments to the code sections 6415, 6420, and 6421. In addition, 
it contains certain refund or credit provisions relating to radio receiv- 
ing sets and radio and television components which provisions are 
not made a part of the code. Many of the changes made in section 
163 are closely related to changes made in other sections of the code 
which have been previously discussed. The changes made here are 
especially closely interrelated with the changes made in developing 
a uniform system of tax-free sales (sec. 118). Moreover, the changes 
made represent an attempt to develop a more uniform and reason- 

able system of refunds or credits for excise taxes. The changes made 
oe your committee are concerned with a deletion of the reference to 
the repealed tax on the transportation of oil by pipeline, the removal 
of a refund or credit provision which under the House provision would 
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be applicable in the case of certain sales to nonprofit educational 
aepecieeians: and the addition of a special refund or credit provision 
relating to the export of automobiles, etc. 


(a) Conditions to allowances 


Section 6416 (a) of present law contains three conditions, one of 
which must be met by the person who paid the tax, before a refund or 
credit of a tax may be made. These conditions apply in whole or in 
part with respect to the cabaret tax, retailers excise taxes, and manu- 
facturers excise taxes. These conditions do not apply, however, in 
the case of the use taxes rn respect to special fuels imposed by 
section 4041 (a) (2) or (b) (2), to refunds or credits for price adjust- 
ments, nor to taxpaid cane used for further manufacture. The 
three conditions, one of which must be met, are: 


(A) A showing that the burden of the tax was not included in 
the price of the article or service or that the tax was not col- 
lected from the purchaser; 

(B) A showing that the tax had been repaid to the purchaser 
(in the case of retailers excises) or to the ultimate purchaser or 
ultimate seller (in the case of manufacturers excise taxes); or 

(C) The filing of the written consent of the purchaser , ultimate 
pure s ‘r, or ultimate seller, as the case may be, to the allowance 
of the credit or refund. 


The purpose of these conditions is to insure that any credit or refund 
made will inure to the benefit of the person who actually bore the 
burden of the tax involved. 

The basic conditions for the allowance of a credit or refund provided 
by present law are left unchanged by the House bill. Changes have 
been made, however, as to the application of these conditions in the 
case of the cabaret tax. In addition, specific provision is made for 
the application of these conditions in the case of stocks of dealers. 
Certain other changes also are made to conform with changes made 
elsewhere in the bill. These are described briefly below. In addition, 
the House bill contained a revision of these conditions as they relate 
to the tax on the transportation of oil by pipeline. Your committee 
has deleted all references to this tax since it has been repealed by the 
Tax Rate Extension Act of 1958. 

Application of conditions to cabaret tar —Under present law the 
first of the three conditions set forth above clearly applies in the case 
of the cabaret tax. The Internal Revenue Service has held, however, 
that the second and third conditions do not apply in the case of this 
tax because the references in the second limitation are only to the 
retailers and manufacturers taxes. For purposes of uniformity, and 
also on the basis of equity, it would appear that all three alternatives 
should be available in the case of the cabaret tax. 

The House bil, therefore, revises section 6416 (a) so the second 
and third, as well as the first of the three conditions, will be available 
as alternatives to the first condition in the case of the cabaret tax. 
This is provided for in the bill by an amendment to section 6416 (a) 
so that in paragraph (1) (B) (ili) specific reference is made to the 
cabaret tax in connection with the second condition referred to above 
Similarly, in reg. (1) (D), it is indicated that texes referred to 
in paragraph (1) (B) (ii) can qualify under the condition providing 
for the filing of nae consent. 
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(2) Credits or refunds with respect to stocks of dealers—Under 
present law questions have arisen where stocks are still in the hands 
of dealers as to whether it is possible to allow a credit or refund of 
manufacturers excise taxes since in such cases there as yet has been no 
“ultimate purchaser” as is required in the case of the second and third 
limitations described above 

The bill, as passed by the House and as agreed to by your com- 
mittee, makes it clear that under certain conditions a dealer is to be 
deemed the ‘ultimate purchaser” and, therefore, the manufacturer is 
to be eligible for a credit or refund where any one of the conditions 
of allowance can be met. Specifically, the bill provides in code 
section 6416 (a) (3) (C) that the term “ultimate purchaser”’ includes 
a wholesaler, jobber, distributor, or retailer who holds such article 
for sale on the 15th day after the date it is determined by the Secre- 
tary that an article is not taxable. However, this special rule applies 
only if the claim for credit or refund is filed on or before the day for 
filing the return with respect to manufacturers excise taxes for the 
first tax return period beginning more than 60 days after the deter- 
mination that the tax was not due. This special rule becomes appli- 
cable only with respect to a determination made by the Secretary or 
his delegate in a particular case or with respect to a particular group, 
class, or type of article. 

(3) Other changes.—In addition to the changes described above, the 
bill, as passed by the House and as approved by your committee 
also makes other changes in section 6416, apart from rearrange ment, 
which are required in order to conform with changes made elsewhere 
in the bill. Thus, the special rule provided in section 6416 (a) (3) 
(A) is intended to conform with the change made elsewhere in this 
bill with respect to collections from concessionaires in the case of a 
cabaret tax (see discussion under sec. 131 (c)). This new rule in 
paragraph (3) (A) provides that even if the aca tax is collected by 
the proprietor of the roof garden, cabaret, or other similar place, it is 
to be treated as if it had been paid by the concessionaire. This 
qualifies the concessionaire, rather than the proprietor who actually 
paid the tax to the Government, as the proper person to claim refund 
or credit of any overpayment collected from the concessionaire and 
paid to the Government. 

The special rule in the new paragraph (3) (B) is a conforming 
ame cians related to the amendment to section 6011 made by 
section 161 of the bill. This section authorizes the Secretary or his 
delegate to enter into an agreement with a supplier of retailers whereby 
the supplier will be liable for the retailers excise tax. This new rule 
provides that any retailers tax paid by a supplier, pursuant to such 
an agreement, may be treated as having been paid by either the 
supplie r or the retailer. 

Section 6416 (a) has also been amended to make the provisions of 
this section applicable to the taxes imposed by paragraphs (4) and 
(5) of section 4231, relating to the admissions tax with respect to 
sales outside of the box office in excess of the established price and 
sales by proprietors in excess of the regular price. 

The special rule in the new paragraph (3) (D) relates to the third 
condition referred to above (namely, the filing of the written consent 
of the ultimate vendor). In the case of overpayments relating to 
tires, inner tubes or automobile radio or television sets sold on or in 
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connection with other articles (such as an automobile), this rule 
provides that the term ‘ultimate vendor’ means the ultimate vendor 
of the ‘‘other article’ (that is, usually the dealer who sells the auto- 
ae This rule relates to overpayments referred to in paragraph 
(2) (E), (3) (C) or (D), or (4) of section 6416 (b) as it appears in this 
Kil. 


(b) Price readjustments 


Section 6416 (b) of present law, and also of this subsection as it 
appears in this bill, sets forth a number of special cases in which tax 
payments are to be considered as overpayments and, therefore, eligible 
for credits or refunds. 

Paragraph (1) of this subsection, in the case of both present law 
and the subsection as amended by this bill, relates to cases where 
price readjustments are considered overpayments of tax. The bill, as 
passed by the House and approved by your committee makes only one 
substantive change in this paragraph. It is provided that this price 
readjustment provision generally is not to apply where a second 
manufacturer initially purchased an article on a tax-free basis and 
then subsequently paid tax with respect to the article by reference 
either to the price he paid for the article or the price charged by the 
original or ga (see the discussion with respect to the new 
sec. 4223 (b) ( The benefit of this price readjustment provision 
will not be ce a second manufacturer in such a situation, however, 
if he computes the tax upon his own sales price rather than by reference 
to either of the other two prices referred to above. Also, the benefits 
of the price readjustment provision are to be available, irrespective 
of what price was used by the second manufacturer in c omputirg the 
tax, with respect to that part of the tax which is proportionate to part 
of the price repaid or credited to the customer if by reason of the 
return or repossession of the article. 


(c) Specified uses and resales where tax payments are considered over- 
payments 

Cases where tax payments are considered overpayments as a result 
of specified uses and resales, under both present law and the bill, 
appear in paragraph (2) of section 6416 (b). In connection with the 
new subsection (b) as it appears in this bill, the House and your com- 
mittee desire to make it clear that this subsection is to apply ‘only with 
respect to articles where the exportation or use referred to in the appli- 
cable paragraphs of this subsection occurs before any other use, or, in 
the case of a sale or resale, where the use referred to occurs before any 
other use. With the exception of the specified uses and resales 
relating to tires, inner tubes and automobile radios and television 
sets, which are discussed immediately below, the material presented 
here indicates the changes made in subsection (b) (2) by the bill. 

(1) Exports ——Under present law a tax-free sale may be made, or 
subsequently a credit or refund may be claimed, only where there was 
knowledge at the time of the original sale that the article was being 
purchased for export. This interpretation has been adopted by the 
Internal Revenue Service because the tax exemption section in the 
case of exports specified that ‘“* * * no tax shall be imposed under 
this chapter upon the sale of any article for export * * *.”’ Thus, 
the position has been taken that a sale is not for export unless there 
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was knowledge at the time the sale was made that the article was to be 
exported. This advance knowledge requirement has represented a 
serious hardship for many dealers who may export quantities of goods 
but do not know at the time they make their purchases that the sales 
will be made abroad. In such cases under present law these dealers 
who do not know of their foreign sales in advance have to buy tax-paid 
(and receive no benefit from a credit or refund) on their export sales. 

The new subparagraph (A) in section 6416 (b) (2) provides for a 
credit or refund with respect to the exportation by any person of 
tax-paid articles. Under this provision it is immaterial whether the 
article was intended to be exported at the time of its sale by the 
original manufacturer. However, an exception to this rule is pro- 
vided by your committee in the case — the export of automobiles, 
etc., by the manufacturer, producer, or importer as is indicated under 
he ading (gz) below. 


Deletion of House provision for credit or refund for nonprofit 
aoa organizations. The House bill provided exemptions from 
retailers’ and manufacturers’ excise taxes for nonprofit schools and 
colleges. It also provided similar exemptions in the case of the 
excises On communications and transportation. As indicated previ- 
ously, your committee has deleted these exemptions. 

In conformity with the exemptions provided with respect to the 
various excise taxes for these nonprofit educational organizations, the 
House bill provided for a credit or refund with respect to manu- 
facturers’ or special fuel taxes paid in the case of articles sold to these 
nonprofit educational organizations for their exclusive use. Your 
committee, because it deleted the exemption for these nonprofit 
educational organizations in the case of the manufacturers’ excise 
taxes, also is deleting the refund or credit provision applicable to 
manufacturers’ excise taxes under the House bill where taxes have 
been paid in the case of articles sold or resold to these organizations 
for their exclusive use. 

) Leaf springs, coils, timers, and tire chains.—Present law provides 
a credit or refund for automotive parts or accessories used or resold 
for use as repair or replacement parts or accessories for farm equip- 
ment (except automobiles and trucks). However, under present law, 
this credit or refund is not available in the case of spark plugs, storage 
batteries, leaf springs, coils, timers, or tire chains. However, there 
seems to be no need to deny the tax relief today in the case of the leaf 
springs, coils, timers, and tire chains. The types of these items which 
generally are suitable for use with farm equipment are not suitable 
for (or readily adaptable to) use with automobiles or trucks. Thus, 
items purchased for farm equipment for which credit or refund has 
been claimed are not likely to be used for automobiles or trucks rather 
than for farm equipment. Therefore, the bill, as passed by the House 
and as agreed to by your committee, denies the credit or refund for 
automotive parts or accessories used or resold for farm equipment 
only in the case of spark plugs and storage batteries. Thus, subpara- 
graph (J) of section 6416 (b) (2) as it appears in the bill has application 
to all articles taxable under section 4061 (b) except spark plugs and 
storage batteries. 

(4) Credits or refunds where a second manufacturer has purchased 
from a dealer.—W here the manufacturer of an article sells it tax-paid 
to a dealer and he in turn sells it to a second manufacturer, present 
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law makes provision for a credit or refund to the second manufacturer 
if he uses the article in the manufacture of another taxable article 
(or in certain cases in the manufacture of any other article). 

Your committee agrees with the House that credit or refund should 
be available through the first manufacturer where there are one or 
more intervening dealers. Thus, it has provided in subparagraph (D) 
of section 6416 (b) (2) for credits or refunds in the case of taxpaid 
articles resold (that is, sold by anyone except the original manufac- 
turer) to a manufacturer or producer for use by him as material in 
the manufacture of, or as a component part of, another taxable article 
(or in certain cases for use as material in the manufacture of, or as a 
component of, any article). Since section 6416 (b) (2) treats the 
taxpayer as the person to whom the credit or refund is to be made, 
this means that in the case described in subparagraph (D) the refund 
or credit would be made to the original manufacturer and he would 
in turn pass the benefits of the credit or refund down through the 
dealer to the second manufacturer. 

Making the credit or refund to the original manufacturer appears 
desirable where there are intervening dealers since in such cases it 
may be impossible to determine the price on which the tax was paid 
except by tracing the transaction back in this manner. Where there 
is no intervening dealer, as under present law, the credit or refund is 
made directly to the second manufacturer since in this case the tax 
base was generally his purchase price and, therefore, this information 
was readily available to him. The credit or refund under subpara- 
graph (D), where there are intervening dealers, has application even 
though at the time of the sale by the original manufacturer there was 
no intent on the part of the dealer to resell the article to a second 
manufacturer for further manufacture. 


(d) Tires, tubes, or auto radios or television sets used on or in connection 
with other articles 

(1) Sales for tax-free purpose.—Where tires, inner tubes, or auto- 
mobile radio or television receiving sets are sold on, or in connection 
with, vehicles taxable under section 4061 (a) of the code, section 
6416 (c) of present law allows a credit against the tax imposed by 
section 4061 (a), based on the purchase price of the tires, tubes, or 
receiving sets. Thus it would appear that where no tax is imposed 
with respect to the automobile or truck, for example, where it is ex- 
sorted or sold to a State or local governmental unit, no credit could 
be claimed with respect to the tax on the tires, tubes, or auto radio 
or television sets sold with such a car. However, where tires are 
mounted on an automobile which is exported, the Internal Revenue 
Service has held that a credit or refund is available not only for the 
tax paid with respect to the automobile, but also with respect to the 
tax paid on the tires. On the other hand, in the case of tires mounted 
on cars sold to State or local governments, the regulations preclude 
the allowance of a refund or credit for the tire tax. Your committee 
agrees with the House that this difference in treatment between sales 
to States and sales for export should be eliminated. 

To meet this problem the bill, as passed by the House and as agreed 
to by your committee, provides that where tires, tubes, and auto 
radios and television sets are sold on or in connection with articles 
(such as automobiles or trucks, but not limited to these items) which 
are sold for export, to State or local governmental units, or for supplies 
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for vessels, refunds or credits are to be allowed in the same manner 
as in the case of the other articles. This will remove the present in- 
consistent treatment between exports and sales to governmental 
units, and will provide the same treatment for these articles as is 
presently available for other articles subject to manufacturer’s excises 
where they are ultimately sold for one of these tax-free purposes. 

The bill effectuates this change by the following additions to 
section 6416 (b): 


A. The new subparagraph (E) in section 6416 (b) (2) provides 
for a credit or refund where the tire, tube, or auto radio or tele- 
vision set manufacturer sells to the manufacturer of the ‘other 
article’ through one or more intervening dealers, 

B. Subparagraph (C) of section 6416 (b) (3) provides for a 
credit or refund where the tire, tube or automobile radio or 
television set manufacturer sells directly to the manufacturer 
of the “other article’’, 

C. Paragraph (4) of section 6416 (b) provides for a refund or 
credit where the manufacturer of the tire, tube, or auto radio 
or television set is also the manufacturer of the “other article’. 


Refunds or credits are available in the cases described above only 
if the “other article” is exported, sold to a State or local government 
for the exclusive use of a State or local government, or is used or sold 
for use as supplies for vessels or aircraft. 

(2) Sale S for USE mn connection with article y other than automobile § or 
trucks.—The general credit or refund provisions in the case of sales 
for further manufacture are not available under present law in the 
case of tires, inner tubes and automobile radio or television receiving 
sets. Instead a special crediting device has been provided in section 
6416 (c). This credit is available only where these articles are sold 
on or in connection with the sale of an automobile, truck, etc., taxable 
under section 4061 (a). The credit allowed against the automobile 
or truck tax in this case is equal to an amount determined by multi- 
plying the appropriate tax rate applicable to automobiles or trucks 
(presently 10 percent) by the manufacturer’s purchase price for the 
tires, tubes or automobile radio or television receiving sets. This 
special crediting device is used because the taxes on the tires, ete., 
generally have been different from, and generally higher than, the 
taxes on automobiles and trucks. ‘Thus to allow tax-free purchases 
of these articles for incorporation in an automobile or truck would 
have meant the articles used in this manner would have been taxed 
by a different ‘“‘net’’ rate than similar articles not added to new cars 
or trucks. 

The present crediting device for these articles, however, has created 
certain problems. One of these arises from the fact that the credit 
is limited to the specified articles only when they are sold on or in 
connection with automobiles or trucks. Thus, the credit is not avail- 
able, for example, in the case of a tire or tube mounted on an article 
classified as an automobile part or accessory, such as a so-called trailer 
dolly. Similarly, a credit is not available in the case of taxable tires 
used on power lawn mowers subject to the 5 percent electric, gas, and 
oil appliance tax. 

To eliminate this double tax the bill, as passed by the House and 
as agreed to by your committee, amends section 6416 (c) so that the 
credit provided by this subsection with respect to tires, inner tubes, 
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and automobile radios and television receiving sets which are sold on 
or in connection with articles subject to any manufacturer’s excise 
tax are to be eligible for the credit in section 6416 (c). The method 
prescribed in present law for computing the amount of the credit is 
continued in the new subsection (c). In addition a new provision 
provides that only one credit of tax is allowed under this subsection 
with respect to a particular article and that such credit is to be allowed 
only with respect to the first sale on or in connection with, or with, 
the sale of another article on which a manufacturer’s excise tax is 
imposed. 


(e) Articles broken or rendered useless in manufacture of another article 
In connection with the discussion of section 4218, it was indicated 
that the phrase used “‘as material in the manufacture or production of 
or as a component part of any article” is intended to include articles 
intended for incorporation in another article that are broken or ren- 
dered useless in the process of further manufacture. This statement 
was included because there has been confusion as to whether a tax on 
use occurs where a manufacturer produces or purchases a taxable 
article and then breaks it or renders it useless in the process of further 
manufacture. To correlate with this, the bill, as passed by the House 
and as agreed to by your committee, adds a sentence at the end of 
section 6416 (b) (3) to provide that for purposes of subparagraphs (A) 
and (B) of that paragraph, which constitute the general provisions 
relating to use for further manufacture, an article is to be treated as 
having been used as a component part of another article if, had the 
article not been broken or rendered useless in the manufacture or 
production of such other article, it would have been so used. 


(f) Return of certain installment accounts 


Sections 104 and 115 of the bill provide that v here a retailer or 
manufacturer sells installment accounts, any retailers or manufac- 
turers tax not previously paid must be paid at that time (with a 
special provision for accounts sold in a bankruptcy or insolvency pro- 
ceeding However, frequently under the agreement under which the 
accounts are sold by the manufacturer or retailer, part or all of the 
installment accounts so sold may be returned to him. In such a case 
the proposed paragraph (5) of section 6416 (b) provides that the man- 
ufacturer or retailer may obtain a credit or refund of the part of the 
tax previously paid ( (under sec. 4053 (b) (1) or sec. 4216 (e) (1)) pro- 
portionate to the part of the consideration repaid or credited to the 
purchaser of the installment account in accordance with the agree- 
ment. The effect of this provision is illustrated in the explanation 
of section 104 of this report. 


(q) Automobile S, et¢.., sold for export 


Your committee has added a provision to section 163 of the House 
bill, providing that refunds or credits are to be available where passen- 
ger automobiles, trucks, buses, etc. (articles taxed under sec. 4061 (a)), 
are exported only if the article was sold by the manufacturer, producer 
or importer for export after he received notice of the intent of the 
purchaser to export the article or to sell it for e xport. Thus, in this 
case, the ‘advance notice’”’ requirement of existing law is retained by 
your committee’s action. This has been urged by the automobile 
manufacturers on the grounds that it is only by this “advance notice” 
that they can be sure an automobile which is to be exported is prop- 
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erly equipped for driving in the foreign country to which it is to be 
exported. 


(h) Effective date for the new code section 6416 (b) 

Section 163 (b) of the bill, as passed by the House and as agreed to 
by your committee, provides an effective date for section 6416 (b) 
of the code as amended by this bill. Under this effective date pro- 
vision, the provisions of the new section 6416 (b) are to apply only 
with respect to articles exported, sold, or resold, as the case may be, 
on or after the effective date specified in section 1 (c) of this bill. 
Therefore, in determining whether any exportation, sale, or resale 
of an article which occurs on or after the effective date of this bill, 
gives rise to an overpayment of tax, the determination is to be 
made under the provisions of the amended section 6416 (b). The 
provisions of present law control in the case of a —_ or resale made 
prior to the effective date specified in section 1 (c) of this bill even 
though the article sold or resold is, for ee used in further man- 
ufacture after that date. 

(1) Accounting procedures 

At present the regulations generally require a claim for credit or 
refund to be supported by evidence showing the name and address of 
the person who paid the tax, the date of the payment, the amount of 
the tax, and that the article was used for a tax-free purpose. Specific 
identification of each product becomes very difficult where a person 
has obtained large quantities of substantially the same type of product 
from different manufacturers. In such cases it becomes virtually 
impossible to determine from which of several manufacturers specific 
products were purchased or precisely when they were purchased. 

To overcome this problem the bill, as passed by the House and 
as agreed to by your committee, provides that, as a substitute for 
the specific identification required by present law, taxpayers are 
to be permitted, in identifying purchases from various manufac- 
turers, to use the FIFO method of inventory accounting (that is, 
first-in-first-out), or the LIFO method (that is, last-in-first-out), or 
any other consistent method approved by the Secretary or his dele- 
gate. This is provided by a new subsection added to section 6416 
: the bill. 


Meaning of terms and technical amendments 


“The bill, as passed by the House and as agreed to by your com- 
mittee, adds a new subsection to section 6416 providing that for pur- 
poses of the credit and refund provisions contained in section 6416, 
any terms used in that section are to have the same meaning as when 
used in chapter 31, 32, or 33 (relating to retailers, manufacturers, 
and the facilities and services taxes) whichever is appropriate for the 
case in question. 

The bill also provides for an amendment to section 6415 (a), relat- 
ing to credits or refunds to persons who collected certain taxes. In 
section 131 (b) of this bill an amendment is made to section 4231 to 
provide that in the case of payments outside of the United States 
certain admissions taxes are to be collected by the person furnishing 
the facility or service, and if he does not do so he is liable for the tax. 
The taxes referred to are those on general admissions, admissions to 
horre and dog races, and permanent use or lease of boxes and seats. 
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The amendment made to section 6415 (a) provides that for purposes 
of this section the person who paid for the admission or for the use 
of the box or seat in such cases is to be considered the person from 
whom the tax was collected. This insures that such person will 
receive the benefit of any credit or refund. 

Amendments are also made to section 6420 (c) (3) (A) and section 
6421 (i) as the result of the redesignation of various subparagraphs of 
paragraph (2) of section 6416 (b). 


(k) Certain radio receiving sets and radio and television components 


Public Law 367 of the 84th Congress provided that no tax was to 
be imposed on the sale or use of radio or television components (as 
well as certain other specified articles) used as material in the manu- 
facture of, or incorporated in, any other article (whether or not tax- 
able), such as a radio transmitter. Before the passage of that law 
there had been controversy as to whether or not radio and television 
components or radio receiving sets were taxable when incorporated 
in nontaxable articles and then sold for export or to State or local 
governmental units. 

The bill, as passed by the House and as agreed to by your com- 
mittee, clarifies the tax status in this case by providing that if a 
radio receiving set, an automobile receiving set, or a radio or television 
component was (before any other use) used as a component part 
in the manufacture of another article which was (before any other 
use) exported, or sold to a State or local government (for the exclusive 
use of a State or local government) then any manufacturers’ excise 
tax which has been paid on the set or component under the provisions 
of the Internal Revenue Code of 1954 (or the corresponding provisions 
of prior revenue law) is to be deemed to have been an overpayment, 
by the manufacturer, producer, or importer of such other article, 
at the time paid. The amendment further provides that for a credit 
or refund to be allowed, or made, the manufacturer, producer, or 
importer of the ‘other article’? must establish to the satisfaction 
of the Secretary of the Treasury or his delegate that— 


(1) He did not include the amount of the tax in the price of 
such other article and that he has not collected the amount of the 
tax from the purchaser of such other article; 

(2) The amount of the tax has been repaid to the ultimate 
purchaser of such other article; or 

(3) He has obtained the written consent of such ultimate pur- 
chaser to the allowance of the credit or the making of the refund. 


No interest is to be allowed or paid in respect of any amount deemed 
to be an overpayment under this provision. Also, the provisions of 
subchapter B of chapter 66 of the 1954 code (relating to limitations 
on credit or refund), or the corresponding provisions of prior revenue 
law, as the case may be, are to be applicable in the case of any 
amount deemed to be an overpayment of tax within the meaning of 
section 163 (e). Although this provision by its terms relates only to 
credits or refunds, your committee intends that persons who have not 
paid this tax will not be required to do so if upon payment they 
would be eligible for credit or refund. 

Under present law credit or refund may not be allowed where a 
radio receiving set (as distinguished from a component) is incorporated 
in a nontaxable article sold for one of the specified tax-free purposes. 
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The bill makes it clear that credits or refunds are to be allowed 
in such cases by amending section 6416 (b) to provide that refunds 
or credits will be allowed where a radio receiving set or automo- 
bile receiving set is used as a component part of any “other article”’ 
and this ‘‘other article” is exported, sold to a State or local govern- 
mental unit for its exclusive use, or sold or used as supplies for ves- 
sels or aircraft. The addition of a new subparagraph (D) to sub- 
section (b) (3) accomplishes this purpose where the sale is made 
directly ne the radio receiving set manufacturer to the manufac- 
turer of the other part; subparagraph (E) of subsection (b) (2) accom- 
plishes this result where there are 1 or more intervening slits between 
these 2 manufacturers, and paragraph (4) of subsection (b) (in subpar. 
(A) (ii), (B) and in the following material) accomplishes this result 
where the 2 manufacturers are the same person. 
(l) Revenue effect of section 162 of bill 

Apart from subsection (e), it is anticipated that section 163 will 
result in only a negligible revenue loss. In the case of subsection (e) 
(described immediately above under the heading (k)) it is understood 
that amounts outstanding might reduce tax revenues for 1 year by 
as much as $1 million. However, it is not clear under existing law 
that this is an amount which would be collected. Refunds and credits 
for nonprofit, operating schools and colleges which are not allowed 
by your committee’s action but were by the House bill are considered 
with other estimates. 


SECTION 164. PAYMENTS WITH RESPECT TO GASOLINE 
USED FOR CERTAIN NONHIGHWAY PURPOSES OR BY 
LOCAL TRANSIT SYSTEMS 


Present law provides that 1 cent of the present 3-cent tax applicable 
in the case of gasoline applies only in the case of highway use (and 
then only in the case of use by other than local transit systems). 
However, present law provides for the initial payment of this extra 
1 cent tax by the nonhighway user (or by a local transit system) and 
then makes provision for the filing of claims for credits or refunds on 
an annual basis. 

The bill as passed by the House and agreed to by your committee 
provides that refund or credit claims may be filed with respect to any 
quarter in which the amount payable to a person amounts to $1,000 
or more with respect to gasoline used by him in that quarter. Provi- 
sion is made for the filing of this claim in the calendar quarter following 
the quarter for which the claim is filed. This amendment applies 
with respect to claims, the last day for the filing of which occurs after 
the effective date specified in section (1) (c) of the bill. The effective 
date under section 1 (c) is the first day of the first calendar quarter 
which begins more than 60 days after the date on which this bill is 
enacted. 

The House added this provision and it has been agreed to by your 
committee on the grounds that where a tax ultimate ly does not have 
to be paid because of use for nonhighway purposes (or in local transit 
systems) it seems unfair to permit a credit or refund only on an annual 
basis. Although this may be justified on administrative grounds 
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where the amount of the claim is relatively small, it is believed that 
this is not the case where the amount involved in a quarter is $1,000 
or more. 


SECTION 165 OF THE HOUSE BILL WHICH HAS BEEN 
OMITTED BY YOUR COMMITTEE—GASOLINE LOST 
IN A DISASTER 


The House bill provides that the tax with respect to gasoline lost, 
destroyed or rendered unmarketable by reason of a major disaster, 
as declared by the President, is to be refunded to the holder of the 
gasoline. Your committee has deleted this provision from the House 
bill because it believes that it would be an unfortunate precedent to 
provide a tax refund with respect to excise taxes generally where the 
taxpaid product is lost either as a result of a catastrophe or as a result 
of normal attrition. While the House provision would have applied 
only in the case of major disasters declared by the President, it would 
have constituted a precedent for these other types of losses. Except 
where the excise tax represents a very large proportion of the total 
cost of a product, as is true in the case of the taxes on alcoholic bever- 
ages and tobacco products, your committee sees no reason for dis- 
tinguishing tax losses in the case of fire, flood, theft, breakage, etc. 
from the losses represented by the cost of the products themselves 
where these events occur. Moreover, if tax refunds of this type were 
to be granted for excise taxes generally, a substantial administrative 
problem would be raised in the policing of claims of this type which 
might be made. 

It is estimated that the removal of this provision will prevent a 
negligible revenue loss. 


SECTION 165. STATUTE OF LIMITATIONS FOR STAMP 
TAXES; REDEMPTION OF STAMPS 


(See. 166 of the House bill) 


This section of the House bill has been accepted by your committee 
without change. 

Section 6501 of present law provides that if a tax is payable by 
stamp, assessment must be made within 3 years “after such tax 
became due.” Section 6511 (a), on the other hand, provides that a 
claim for a credit or refund of an overpayment of a tax required to be 
paid by stamp is to be filed within 3 years “from the time the tax,was 
paid.”’ 

There appears to be no reason for the use of two different rules in 
the case of assessments and claims for refund or credit. Moreover, 
commencing the period in the case of assessments with the due date 
of the tax appears to be overgenerous. The nonpayment of a stamp 
tax is approximately the equivalent of not filing a return, and where 
no return has been filed the statute does not commence running in 
the case of these taxes. To remove this advantage for stamp taxes 
and to equate the statute of limitations in the case of claims and 
assessments, section 165 (a) of the bill, as passed by the House and as 
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agreed to by your committee, amends section 6501 (a) to provide 
that the period of limitations is to commence running in the case of 
assessments from the time any part of the stamp tax is paid rather 
than from the time the tax became due. Thus, where no stamp tax 
is paid, the statute will remain open indefinitely; where a tax is paid, 
even though inadequate, the period of limitations will run from that 
date. 

Section 6805 of present law provides that the Secretary or his dele- 
gate may redeem stamps (1) which have been spoiled, destroyed, or 
rendered useless or unfit for the purpose intended, or (2) for which 
the owner may have no use, or (3) which through mistake may have 
been improperly or unnecessarily used, or (4) where - rates or duties 
have in any manner been wrongfully collected. A claim for the 
redemption of stamps under this section must be presented within 3 
years after the purchase of the stamps from the Government. 

This period of limitations in section 6805 with respect to the re- 
demption of stamps, to the extent it relates to used stamps, appears 
to be in conflict with the period of limitations provided by section 
6511 for claims for credits or refunds of stamp taxes. Section 6805, 
as noted above, provides that the period is to begin running with the 
purchase of the stamps, while under sectjon 6411 the period com- 
mences running as of the date the tax is paid or the stamps are affixed. 
To remove this conflict the bill, as passed by the House and as agreed 
to by your committee, in section 165 (b) amends section 6805 (a) 
by striking out the third and fourth categories for which redemption 
can be made, i. e., those where the stamp has been era or 
unnecessarily used, and where the rates or duties have been wrong- 
fully collected. This makes it clear that sections 6402 and 6511 (a), 
rather than — 6805, have application in these cases. The bill 
in section 165 (c) also revises subsection (c) of section 6805, which 
provides the redemption period of 3 years from date of purchase, 
to make it applicable only to unused stamps. 

The amendments made by this section have no revenue effect. 


IV. EXPLANATION OF PROVISIONS OF TITLE II RELATING 
TO ALCOHOL, TOBACCO, AND CERTAIN OTHER EXCISE 
TAXES 


Part I—GENERAL EXPLANATION OF TITLE II 


Title II of both the House and your committee’s bill relates to 
the internal-revenue laws dealing with distilled spirits, wines, beer, 
tobacco products, and firearms. It also makes related changes in 
Subtitle F: Procedure and Administration. Your committee basically 
adopted the provisions of title Ii as contained in the House bill. 

Your committee did, however, make a major change in title II of 
the House bill in that it struck out the requirement that the Treasury 
Department institute, not later than August 4, 1958, a return system 
for the payment of the tax by manufacturers of tobacco products. 
The effect of this change is to restore the provision of existing law 
which leaves to the Secretary or his delegate discretion to institute a 
return system by regulations and to prescribe the period for which the 
return is to be made and the time when the return is to be filed. 

Your committee also advanced the effective date of the general 
revision of chapter 51 from July 1, 1958, to July 1, 1959, since the 1958 
effective date in the House bill was based on the assumption that the 
bill would be enacted in 1957. Changes in dates were also made by 
your committee to reflect the enactment of the Tax Rate Extension 
Act of 1958 (Public Law 85-475, approved June 30, 1958). 

In addition, your committee adopted certain clarifying amendments, 
and amendments to perfect the intent of title II of the bill. Each of 
these changes is fully discussed in the detailed discussion of the tech- 
nical provisions of title II of the bill, and the more significant of these 
changes are discussed under the subject headings which follow. 

Your committee also made certain changes with respect to the 
applicability of the disaster-loss provisions to products of Puerto 
Rican manufacture brought into the United States and subsequently 
lost by reason of disaster. The effect of these changes is to make 
the disaster-relief provisions inapplicable in such cases, since the 
Commonwealth of Puerto Rico has already afforded rehef for such 
losses. 

Your committee also clarified the scope and application of the pro- 
visions of chapter 51 which enable industrial distilled spirits, denatured 
distilled spirits, and articles produced therefrom to be brought into the 
United States from Puerto Rico and the Virgin Islands free of tax for 
disposal under the same conditions that like spirits, denatured spirits, 
and articles produced or manufactured in the United States can be 
used free of tax. 

(a) Distilled spirits 

(1) General.—The bill as passed by the House and approved by your 
committee makes a general revision of the distilled spirits provisions 
of chapter 51. It also makes limited changes in that chapter in 
respect to occupational taxes, wines, and beer. 

81 








82 EXCISE TAX TECHNICAL CHANGES ACT OF 1958 


The need for further revision of the provisions of the Internal 
Revenue Code relating to distilled spirits was recognized by Congress 
at the time of the passage of the Internal Revenue Code of 1954. 

In general, the purposes of the changes relating to distilled spirits 
are to modernize the laws and to provide greater uniformity in the 
provisions relating to production, warehousing, processing, removal, 
and use of all types of distilled spirits. Additional purposes are to 
facilitate utilization of plants and equipment for national emergency 
purposes, to eliminate artificial statutory distinctions between similar 
operations, and to establish a more efficient system of liquor-tax 
administration. 

In effectuating these purposes, the responsibility of proprietors 
for the proper conduct and control of their operations has been recog- 
nized. It has also been recognized that qualified proprietors of 
distilled spirits plants should be free to conduct their operations and 
to utilize their facilities in an efficient and businesslike manner, subject 
only to such controls as are reasonably necessary to protect the 
Government’s interests. 

(2) Distilled spirits plants—The bill as passed by the House and 
approved by your committee eliminates the present legal concepts 
under which nine completely separate establishments are necessary 
to perform the activities relating to the production, storage, dena- 
turation, processing, and bottling of distilled spirits, and provides 
for a single functional distilled spirits plant Operations performed 
prior to payment or determination of the distilled-spirits tax will be 
conducted on ‘‘bonded premises,” and operations relating to the 
rectification or bottling of distilled spirits'on which the tax has been 
paid or determined will be conducted on “bottling premises.”’ The 
proprietors of distilled spirits plants will be authorized to perform 
only the specific function or combination of functions which they 
qualify to perform. 

The single distilled spirits plant will eliminate the artificial dis- 
tinctions which now exist between similar types of functions, and 
permit substantial simplification in qualifying requirements and 
operating procedures. 

The concept of the single distilled spirits plant as embodied in the 
bill, will permit more efficient utilization of existing facilities, the 
modernization of such facilities, or the construction of new facilities 
on a more efficient functional basis. Also, the bill as passed by the 
House recognizes the practical necessity of providing for the continu- 
ance of existing facilities, even though their location, construction, or 
arrangement may not comply in all respects with the provisions of 
this bill. Your committee has adopted the House provisions but has 
revised the House bill to make it clear that the scope of these provisions 
is sufficiently broad to provide authority for the continuance of exist- 
ing methods of operation in existing facilities, if the revenue will not 
be jeopardized by such operations. 

(3) Bonding period.—The bill as passed by the House provides for 
the extension of the bonding period for distilled spirits from the present 
8 years to 20 years, and for limited commingling in an internal- 
revenue bonded warehouse of distilled spirits of different ages, with 
the product taking the age of the youngest spirits mingled, for pur- 
poses of determining the expiration of the bonding period. 

Your committee, after consideration of testimony submitted at the 
public hearings and of the information made available to the com- 
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mittee, retained the basic features of the House bill which extend the 
bonding period as to future production and also make the bonding- 
period extension effective on the date of enactment as to existing 
stocks in internal-revenue bonded warehouses or in transit between 
such warehouses. Your committee made a clarifying change which 
would make it clear that the new 20- -year bonding period will not 
apply where the 8-year bonding period has expired before the date of 
enactment of this act. 

Your committee believes that application of the new 20-year bond- 
ing period to existing stocks (which have not reached the 8- -year 
limitation) is desirable in view of the fact that the existing stocks of 
older whiskies in bond are substantially in excess. of current market 
requirements, and that forced liquidation of these stocks would mate- 
rially disrupt orderly marketing practices. 

Your committee also adopted another amendment designed to per- 
fect the intent of the bill with respect to the application of the bonding 
period to denatured distilled spirits and distilled spirits of 190° or 
more of proof, neither of which for commercial reasons is stored in 
bond for extended periods. These exceptions are consistent with 
exceptions in existing law for industrial alcohol and are merely in- 
tended to simplify accounting and record-keeping requirements. 

(4) Allowances, refunds, and credits.—The bill as passed by the 
House contains certain provisions for refund or credit of tax on dis- 
tilled spirits found to be unsuitable for the purpose for which they 
were withdrawn, if the distilled spirits are destroyed under super- 
vision, or, in specified cases, returned to bonded premises and reproc- 
essed. The bill as passed by the House also provides for refunds or 
credits of the tax (within certain limitations) for losses incurred inci- 
dent to rectifying and bottling of distilled spirits after payment or 
determination of tax. These provisions are adopted by your com- 
mittee. However, in connection with bottling and rectifying losses, 
your committee has added to the House bill a specific statute of 
limitations, comparable to others provided in chapter 51, with respect 
to the filing of claims for such refunds or credits. 

(5) Bond and lien provisions.—The bill as passed by the House and 
approved by your committee continues the lien for the distilled spirits 
tax on the property of the distiller, but provides, in the case of a 
distilled spirits plant producing distilled spirits, that the premises 
subject to lien shall include not only the entire bonded premises of 
such plant, but, in the case of buildings which are located in part on 
bonded premises, shall include the entirety of such buildings and 
the land on which such buildings are situated. Under existing law it 
has not been possible to utilize any building, or part thereof, if located 
on distillery premises, for operations performed after payment or 
determination of the distilled-spirits tax. Under this change a much 
greater, and more efficient, utilization of facilities will be possible. 

The bill as passed by the House and approved by your caadialanen 
makes major changes relating to distillers’ bonds by (A) elimination 
of the statutory requirement that a new bond be given on the Ist 
day of May of each year, and (B) inclusion of provision for the post- 
ing of an indemnity bond at the discretion of the distiller in the 
amount of the appraised value of the premises subject to lien, not 
to exceed a maximum sum of $300,000. The first change gives 
regulatory discretion in setting the term of a distiller’s bond and in 
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providing for its renewal. The second change enables the distiller, 
on the posting of such an indemnity bond, to free himself from the 
Government’s statutory lien on his property and permits the volun- 
tary encumbrance of such property by the distiller during the term of 
such bond. Under existing law no voluntary encumbrance is 
authorized. 

The bill as passed by the House and approved by your committee 
provides for a combined operations bond which will enable one bond 
to be given to cover all operations of a particular distilled spirits plant 
and provides further for a blanket bond, when the same person (in- 
cluding, in the case of corporations, controlled or wholly owned 
subsidiaries) operates more than one distilled spirits plant within a 
geographical area designated by regulations. The total amount of 
the blanket bond will be available for the satisfaction of any liability 
incurred at any one of the plants covered under the terms and condi- 
tions of such bond. 

The bill as passed by the House and approved by your committee 
provides, in the case of withdrawals without payment of tax for export 
by proprietors of bonded premises of distilled spirits plants, that the 
scaly ine bond of the proprietor will cover the withdrawals. In the 
case of withdrawal without payment of tax for export by persons 
other than the proprietor of bonded premises of a distilled spirits 
plant, a separate export bond, in a penal sum to be prescribed by 
regulations, will continue to be required. 

The bill as passed by the House and approved by your committee 
permits the extension of the privilege of withdrawing distilled spirits 
on determination of tax (but without taxpayment at the time of with- 
drawal from bonded premises), to rectifiers and bottlers who make 
application for such privilege, assume liability for payment of the tax, 
and post a withdrawal bond. 

(6) Liability for tax and time of payment.—The bill as passed by the 
House and approved by your committee clarifies the liability for pay- 
ment of the tax on distilled spirits (A) by specifically imposing on the 
proprietor of bonded premises liability for payment of the tax on all 
distilled spirits stored on such premises, or in transit thereto; (B) by 
specifically imposing on the person who withdraws distilled spirits 
from the bonded premises of a distilled spirits plant on determination 
of the tax (and the giving of withdrawal bond) liability for tax on the 
spirits so withdrawn; and (C) by specifically imposing on the person 
withdrawing distilled spirits for export, etc., on the giving of proper 
bond, liability for the tax on the spirits so withdrawn. In the case 
of such transfers or withdrawals the distiller and other persons in- 
terested in distilling will be relieved of liability under certain specified 
conditions pertaining to divestment of interest in the spirits and 
absence of proprietary relationship. 

The bill as passed by the House and approved by your committee 
provides, in the case of distilled spirits withdrawn from bonded 
premises on determination of tax and posting of a withdrawal bond, 
that, in fixing the time for filing the return and the time for payment 
of the tax by the bottler, regulations will make allowance for trans- 
portation time for the movement of distilled spirits from bonded 
premises to bottling premises, not to exceed such maximum periods 
as regulations prescribe. ' 
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(7) Permits.—The bill as passed by the House and approved 
by your committee continues the permit requirements for per- 
sons who procure or use distilled spirits free of tax (including specially 
denatured distilled spirits), who deal in or recover specially denatured 
distilled spirits, or recover completely denatured distilled spirits. 
Existing law also requires permits of persons transporting alcohol 
(including specially denatured alcohol). The bill eliminates these 
transportation permits since they no longer serve a useful purpose. 

Under existing law, all alcohol permits are issued on an annual 
basis, with no provision made for suspension of such permits. The 
bill eliminates the requirement for annual issuance and provides that 
permits, unless sooner terminated by the terms of the permit, shall 
continue in effect until suspended or revoked, or until voluntarily 
surrendered. 

The provisions relating to the disapproval of applications for permits 
and the suspension or revocation of permits are substantially revised 
for purposes of clarification and of making them more consistent with 
the provisions of the Administrative Procedure Act and the compar- 
able provisions of the Federal Alcohol Administration Act. 

(8) Miscellaneous.—(A) The bill, as passed by the House and as 
agreed to by your committee, provides permanent authority for the 
conduct of pilot operations in distilled spirits plants for the purpose 
of facilitating and testing improved methods of soverntheistal’ super- 
vision necessary for the protection of the revenue, similar to the 
temporary authority (now expired) contained in the Internal Revenue 
Code of 1954. 

(B) The bill as passed by the House and approved by your com- 
mittee restates ind clarifies the provisions of law applicable to the 
production of vinegar by the vaporizing process. 

(C) The bill as passed by the House permits the denaturation of 
rum in Puerto Rico or the Virgin Islands for shipment to the United 
States. Existing law provides for the denaturation of alcohol only 
for such shipment. 

Your committee, while generally adopting the provisions of the 
House bill relating to the applicability in Puerto Rico and the Virgin 
Islands of the provisions of chapter 51 which enable distilled spirits 
for authorized tax-free purposes, denatured distilled spirits and articles 
made therefrom, to be brought into the United States free of tax for 
Seeeee under the same conditions as like spirits, denatured spirits, 
and articles produced or manufactured in the United States, has 
restated and revised these provisions. The purpose of the revision is 
to clarify the scope and application of the provisions and to improve 
the administrative features. 

(D) The bill as passed by the House and approved by your com- 
mittee makes changes with regard to the privilege of use of taxfree 
distilled spirits, by extending such use to blood banks, and by liberaliz- 
ing such use at hospitals and sanitariums in making analyses or tests. 

(E) The bill as passed by the House and approved by your com- 
mittee broadens the exemptions relating to distilled spirits in 
connection with research by universities or institutions of scientific 
research and provides for special experimental plants. 

(F) The bill as passed by the House and approved by your com- 
mittee extends the provisions which authorize the withdrawal of 
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alcohol under permit, free of tax, to certain nonprofit educational 
organizations. The privilege is now accorded to public schools. 

(G) The bill as passed by the House and approved by your com- 
mittee substantially revises and clarifies the enforcement and penalty 
provisions of chapter 51. 

(6) Wine 

The provisions of the internal revenue laws relating to wine were 
generally revised through the enactment of the Internal Revenue 
Code of 1954. This bill as passed by the House and approved by 
your committee does, however, make certain limited changes with 
respect to wine, the most important of which are as follows: 

(1) It revises the definition of “own production,’ when used 
with reference to wine in a bonded wine cellar, to cover multiple 
plant operations and affiliated persons located within the same 
State, to permit more efficient operations. 

It provides for a slight increase in the amount of dry sugar 
which may be used in fermenting wines from low-sugar fruits, 
such as apples, and clarifies the manner in which such sugar may 
be added. 

(3) It clarifies the distinction between still wines and effer- 
vescent wines (carbonated wines, champagne, and other sparklin 
wines) to clearly permit the addition to, or retention in, stil 
wines of such small quantities of carbon dioxide as will not result 
in the production of an effervescent wine. It also more specifi- 
cally prohibits the misrepresentation of a still wine as an effer- 
vescent wine or a substitute therefor. 

(4) It provides for a combined bond for a distilled spirits 
plant and an adjacent bonded wine cellar. 

(5) It provides for refund of tax on unmerchantable still wine 
returned to a bonded wine cellar, comparable to existing provi- 
sions relating to effervescent wine. 

(6) It eliminates the restriction in existing law which operates 
to prevent the production of volatile fruit-flavor concentrates 
on bonded wine cellar premises. 

(c) Beer 

The provisions of the internal revenue laws relating to beer were 
generally revised through the enactment of the Internal Revenue 
Code of 1954. The bill as passed by the House and approved by 
your committee does, however, make certain limited changes with 
respect to beer, the most important of which are as follows: 

(1) It eliminates specific statutory sizes for barrels and kegs, 
and provides that the tax shall apply to the actual quantity of 
beer in any container, with provision for tolerances to be pre- 
scribed by regulations. 

(2) It provides that undelivered beer returned to the brewery 
on the day of its removal will not be considered as ‘‘removed for 
consumption or sale.” 

(3) It provides that beer removed from the market may be 
returned to the brewery or destroyed under supervision, and 
permits an adjustment of tax liability with respect to such beer. 

(4) It extends the provisions relating to the transfer of beer 
between breweries, to provide that beer may be transferred 
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between breweries owned by different corporations, if the con- 
trolling interest in each such corporation is owned by the same 
person or persons. 

(5) It eliminates the mandatory requirement that brewers’ 
records be retained for at least 2 years, and provides authority 
to prescribe periods of retention of such records by regulations. 

(6) It includes in the definition of a “brewer” any person who 
brews or produces beer. This change makes it clear that any 
person who produces beer must qualify as a brewer. 

(d) Occupational taxes 


The bill as passed by the House and approved by your committee, 
contains a general revision of the provisions relating to wholesale 
and retail dealers in liquors (distilled spirits, wines, and beer), and 
wholesale and retail dealers in beer, to make them more nearly con- 
form to present-day understanding of the functions performed by 
the persons engaged in these businesses. Definitions of these dealers 
are revised. Also, changes are made in the rates of tax to offset the 
revenue effect of the revised definitions, as well as the effect of certain 
changes in exemptions from tax. 

It provides that no person is to be engaged in, or carry on, any trade 
or business subject to special tax under chapter 51 until he has paid 
the special tax therefor. Thus such special taxes will be paid on or 
before commencing business, advancing the general payment of 
special taxes under chapter 51 from the month of July to the month of 
June. The change in payment date will be applicable as of July 1, 
1959 

lt prov ides a uniform rule relating to the exemption of proprietors 
of distilled spirits plants, bonded wine cellars, and breweries, from 
payment of special taxes as dealers, whereas existing law provides a 
multiplicity of rules. 

It extends to sales of wine the provisions of existing law which 
grant the seller exemption from additional special tax in case of sales 
of beer made at a purchasing dealer’s place of business. 


(e) Tobacco 


The Internal Revenue Code of 1954, which generally revised the 
provisions of internal-revenue laws relating to tobacco products, 
provided authority for the Treasury Department to institute a system 
of taxpayment on the basis of returns. Such a system has been 
instituted for cigars on an optional basis, covering periods of 1 day. 
No return system has yet ies n instituted for cigarettes or manu- 
factured tobacco. The bill as passed by the House required that a 
return system be instituted for manufacturers of tobacco products 
with a prescribed period of not less than 7 days, the first such period 
to begin not later than August 4, 1958. 

Your committee struck the mandatory return provisions of the 
House bill. The effect of this change is to restore the provision of 
existing law which leaves to the Secretary or his delegate discretion 
whether or not to institute a return system by regulations, and to 
prescribe the period for which the return is to be made and the time 
when the return is to be filed. The provision contained in the House 
bill would have resulted in a nonrecurring revenue lag of $57 million. 

The bill as passed by the House and approved by your committee 
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makes certain other changes with respect to tobacco products, the 
most important of which are: 

(1) It removes manufacturers of cigarette papers and tubes 
from the scope of the permit system applicable to manufacturers 
of tobacco products and export warehouse proprietors, as well as 
certain other control requirements, but not foan the requirements 
for bonds. 

(2) It similarly eliminates dealers in tobacco materials from 
such permit system, but not from the requirements for bonds. 

(3) It exempts persons buying and selling leaf tobacco on the 
floors of auction warehouses from the definition of ‘dealer in 
tobacco materials,’ and thereby from the statutory requirements 
relative to such dealers. 

(4) It requires a tobacco grower’s association to maintain 
records to enable the Government to assure itself that the 
association is bona fide and entitled to exemption from the 
requirements relating to dealers in tobacco materials. 

(5) It substantially revises and clarifies the penalty provisions. 

Your committee has combined the definitions of ‘manufacturer 
of tobacco” and “manufacturer of cigars and cigarettes’’ into a single 
definition ‘“‘manufacturer of tobacco products,’’ and has made other 
clarifying changes in the section lolina with tobacco definitions. 


(f) Firearms 

(1) The bill as passed by the House and approved by your com- 
mittee eliminates the requirement that taxpayers transferring firearms 
also transfer documents to show all previous transfers of the firearm 
and taxpayments therefor. The Internal Revenue Service maintains 
a complete record of all lawful transfers of firearms, and of all pay- 
ments of transfer tax. 

(2) The bill as passed by the House and approved by your com- 
mittee provides a uniform tax of $200 on the making of a firearm in 
lieu of the rate in existing law of either $1 or $200, depending on the 
nature of the firearm. Persons normally engaged in the business of 
manufacturing firearms are covered by exemptions contained in 
existing law. 

(3) Phe bill as passed by the House and approved by your com- 
mittee specifically defines possession of an unregistered firearm 
(machinegun, etc.) to be an unlawful act. 

Your committee has made a technical change which would make it 
clear that carriers used to transport firearms involved in violations of 
chapter 53 are subject to forfeiture under the customs laws. 


(g) Procedure and administration 

(1) The bill as passed by the House and approved by your com- 
mittee revises the provisions of section 7324 of the code, relating to 
the disposition of seized property which is likely to perish or become 
greatly reduced in value oo keeping, or which cannot be kept without 
great expense, to make them applicable to property seized under 
section 7302 (property used in violation of internal revenue laws) 
as well as section 7301 repent subject to tax). 

(2) The bill as passed by the House and approved by your com- 
mittee increases from $1,000 to $2,500 the limitation on the value of 
seized personal property subject to forfeiture which may be disposed 
of administratively. This change conforms this limitation to com- 
parable provisions of the customs laws. 
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(3) The-bill as passed by the House and approved by your com- 
mittee provides specific authority for the destruction of forfeited or 
abandoned coin-operated gaming devices, such as slot machines. 


(h) Disaster losses 


(1) The bill as passed by the House and adopted by your committee 
provides relief in respect of tax for beer lost by reason of the floods 
of 1951 or hurricanes of 1954, with payment to be made to the pro- 
ducer or dealer who possessed the beer at the time of the loss, or who 
replaced beer lost by a dealer. 

(2) The bill as passed by the House and adopted by your committee 
provides retroactive relief with respect to distilled spirits, wines, beer, 
and tobacco products lost or destroyed by reason aa major disaster, 
as declared by the President, occurring after December 31, 1954, and 
before enactment of the bill, with payment to be made (i) to: the pos- 
sessor, (ii) to the producer, importer, or wholesale dealer who replaced 
for the possessor the lost or destroyed articles, or (iii) to a producer 
or manufacturer who extended credit to a wholesale dealer who re- 
placed destroyed or lost articles to the possessor of such articles. 

(3) The bill as passed by the House provided for refund or credit in 
the case of distilled spirits and wines of Puerto Rican manufacture 
lost in the hurricanes of 1954 after shipment to the United States, and 
for refund or credit in the case of distilled spirits, wines, and beer of 
Puerto Rican manufacture lost in disasters in the United States after 
December 31, 1954. Your committee has amended the bill as passed 
by the House to make these refund and credit provisions inapplicable 
in respect of products of Puerto Rican manufacture. This change 
was made because, since the bill was reported by the House Com- 
mittee on Ways and Means, the Commonwealth of Puerto Rico 
enacted legislation authorizing the Secretary of the Treasury of 
Puerto Rico to make refunds with respect to such Puerto Rican 
products. 

(4) The bill as passed by the House and adopted by your committee 
provides prospectively for credits or refunds to the producer or manu- 
facturer or wholesale or retail dealer who possesses distilled spirits, 
wine, beer, or tobacco products at the time of their loss or destruction 
by reason of disaster. 

Under the bill as passed by the House these provisions were appli- 
cable to such products whether produced in the United States, im- 
ported, or brought into the United States from Puerto Rico. Your 
committee adopts these provisions, but, in view of the provisions 
already made by the Commonwealth of Puerto Rico in respect of 
Puerto Rican products, revised these provisions to make them inap- 
plicable to products of Puerto Rico brought into the United States. 
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Part IJ. Deratnep Discussion or THE TECHNICAL PROVISIONS OF 


Tite IT? 


Sec. 201. Amendment of Chapter 51 of the Internal Revenue 
Code of 1954 


CHAPTER 51—DISTILLED SPIRITS, WINES, AND BEER 


SUBCHAPTER A—GALLONAGE AND OCCUPATIONAL 
TAXES 


Part I—GaLLONAGE TAXES 
SUBPART A—DISTILLED SPIRITS 


Section 5001. Imposition, rate, and attachment of tax 

This section is identical with code section 5001 as contained in the 
House bill, except that the date “July 1, 1958’ has been stricken 
each place it appears and the date “July 1, 1959” has been inserted 
in lieu thereof in order to conform to section 3 of the Tax Rate Exten- 
sion Act of 1958 (Public Law 85-475, approved June 30, 1958). 


Subsection (a), ‘Rate of tax’’ 

Paragraph (1), ‘“‘“General’’: This paragraph is existing law (see. 
5001 (a) (1)). 

Paragraph (2), “Products containing distilled spirits’: This 
paragraph is existing law (sec. 5001 (a) (2)), with the exception 
that the words “‘or alcohol” in the clause ‘‘which contain distilled 
spirits or alcohol” have been deleted since the term ‘distilled 
spirits” is defined in section 5002 (a) (6) (A) as including alcohol. 

Paragraph (3), “Imported perfumes containing distilled 
spirits”: This paragraph is existing law (see. 5001 (a) (3)). 

Paragr: aph (4), “Wines containing more than 24 percent alcohol 
by volume’”’: This paragraph is existing law (sec. 5001 (a) (5)), 
except that a conforming change is made by de leting the adjective 
“absolute” in the term “absolute alcohol.” This deletion con- 
forms the language of this paragraph to the language relative to 
the rates. of tax on still wine containing not more than 24 percent 
of alcohol by volume. 

Paragraph (5), ‘Distilled spirits withdrawn free of tax” 
This paragraph is a new provision. It extends to all distilled 
spirits withdrawn free of tax (other than denatured distilled 
spirits) provisions similar to those provided by existing law 
(sec. 6001 (a) (6)) for denatured distilled spirits. It provides 
that all provisions of law relating to distilled spirits subject to 
tax shall apply in the case of distilled spirits withdrawn free of 
tax and removed, sold, transported, or used in violation of laws 
or regulations now or hereafter in force, and that the person so 
removing, selling, transporting, or using the distilled spirits 
shall be required to pay the tax. The primary purpose of this 

x Section numbers referred to in this part of the report are those of the proposed amendments to the 1954 
Code, rather than of the bill, unless otherwise identified. References to sections of existing law are 
italicized in the text of the detailed discussion. Where reference is made to regulations under existing 


law (1954 I. R. C.), only the specific sections construed or applied by the regulations have been cited. Gen- 
eral authority for the issuance of regulations (sec. 7805 I. R. C., 1954) is applicable to the entire title. 
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provision is to prevent the diversion or unauthorized use of dis- 
tilled spirits withdrawn free of tax. 

Paragraph (6), “Denatured distilled spirits or articles”: 
ie This paragraph is existing law (sec. 5001 (a) (6)) except that the 
more inclusive term “distilled spirits” has been substituted for 
the terms “alcohol” and “rum,’ 

Paragraph (7), “Fruit-flavor concentrates’: This paragraph 
is existing law (sec. 5001 (a) (7)). 

Paragraph (8), ‘Imported liqueurs and cordials’’: This para- 
graph is existing law (sec. 5001 (a) (9)). 

Paragraph (9), “Imported distilled spirits withdrawn for 
beverage purposes’: This paragraph is derived from section 
5001 (a) (8) of existing law, which provides that alcohol imported 
for nonbeverage purposes and transferred from customs custody 
to industrial alcohol plants or industrial alcohol bonded ware- 
houses and later withdrawn for beverage purposes shall be 
subject to an additional tax equal to the duty which would 
have been paid had such alcohol been imported for beverage 
2 purposes, less the duty already paid thereon. This paragraph 
- is applicable to all imported distilled spirits withdrawn from 


a customs custody for transfer to the bonded premises of a distilled 
spirits plant under the provisions of section 5232 and later with- 
drawn for beverage purposes; it continues to provide that such 

6. spirits shall be subject to an additional tax equal to the duty 
which would have been paid had such spirits been imported for 

us beverage Rurbenes, less the duty previously paid thereon. 

on Paragraph (10), ‘Alcoholic compounds from Puerto Rico”: 

ed This paragraph i is existing law (sec. 5001 (a) (4) (A)). 

ed Subsection (b), ‘Time of attachment on distilled spirits’: This 

ol. subsection is existing law (sec. 5001 (b)) except that the terms “spirits 

ed “alcohol,” and ‘alcoholic spirits’”” have been deleted, since they are 

included in the defined term ‘distilled spirits.”’ 

101 Subsection (c), ‘Cross reference’’ 

ss Section 5002. Definitions 

aid This section is identical with code section 5002 as contained in the 

to House bill. 

nt Subsection (a), ‘Definitions’ 

Paragraph (1), ‘‘Distilled spirits plant”: The term ‘‘distilled 

99 spirits plant’’ is a new term and is specifically defined as an estab- 

led lishment qualified under the internal revenue laws to perform 

led any one or any combination of the operations for which qualifi- 
aw cation is required under subchapter B. Existing law provides 
les for nine separate establishments to perform the activities relat- 
to ing to the production, storage, denaturation, rectification, and 
of bottling of the various types of distilled spirits (i. e. registered 
ws distilleries, fruit distilleries, industrial alcohol plants, internal 
so revenue bonded warehouses, industrial alcohol bonded ware- 

“its houses, industrial alcohol denaturing plants, distillery dena- 

his turing bonded warehouses, rectifying plants, and tax- paid bot- 

1954 tling “ houses). The single distilled spirits plant permits the 

, are elimination of the artificial distinctions contained in existing 

— law between similar types of functions and makes possible sub- 


stantial simplification in qualifying requirements and operating 
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procedures and in general makes possible a more efficient system 
of tax administration. The elimination of the necessity for sep- 
arate establishments to perform the functions referred to will 
facilitate the use of plants and equipment for national emergency 
purposes and make possible more efficient utilization of facilities 
by proprietors. 

Paragraph (2). “Bonded premises’: The term “bonded prem- 
ises is a new term which is applicable to the premises of a dis- 
tilled spirits plant, or part thereof, on which operations relating 
to production, storage, denaturation, or bottling of distilled 
spirits, prior to payment or determination of tax, are authorized 
to be conducted. The distilling and warehousing functions (in- 
cluding denaturation and bottling in bond) now performed in 
establishments separately qualified as registered distilleries, 
fruit distilleries, industrial alcohol plants, internal revenue 
bonded warehouses, industrial alcohol bonded warehouses, in- 
dustrial alcohol denaturing plants, or distillery denaturing bonded 
warehouses would be performed on the bonded premises. (For 
provisions relating to authority to denature, see section 5241.) 

Paragraph (3), “Bottling premises’: The term “bottling 
premises” is a new term which is applicable to the premises 
of a distilled spirits plant, or part thereof, on which operations, 
relating to the rectification or bottling of distilled spirits or wines 
on which the distilled spirits tax has been paid or determined, are 
authorized to be conducted. The rectification or bottling func- 
tions, as the case may be, performed under existing law in rectify- 
ing plants and taxpaid bottling houses, would be performed on 
bottling premises. 

Paragraph (4), “Bonded warehouseman”’: The term ‘‘bonded 
warehouseman”’ is a new term and is defined to mean the pro- 
prietor of a distilled spirits plant who is authorized to store dis- 
tilled spirits after entry for deposit in storage and prior to pay- 
ment or determination of the internal revenue tax. This term 
is the basis for qualification and bonding requirements with 
regard to the functions performed after entry for deposit of 
distilled spirits in storage and prior to payment or determination 
of the tax (or withdrawal of distilled spirits from bonded premises 
without payment of tax or free of tax as provided in section 5214 
or 7510). 

Paragraph (5), ‘Distiller’: This paragraph is derived from 
existing law (sec. 5002(a)). For technical reasons the text has 
been divided into 4 subparagraphs. 

Subparagraph (A): This subparagraph is existing law. 

Subparagraph (B): This subparagraph is existing law with 
clarifying changes made in the text. The insertion of the 
word “distilled” in the term “distilled spirits” is a technical 
change conforming to the definition of distilled spirits. 

The parenthetical clause ‘except a person making or using 
such material in the authorized production of wine or beer, 
or the production of vinegar by fermentation’’ has been added 
for the purpose of expressly exempting from the definition 
of a distiller, authorized brewers or wine makers, or producers 
of vinegar by fermentation. Such persons have not been held 
to be distillers under existing law. 


p- 
ill 


ue 
In- 


ng 
ses 


ns, 
1es 
are 
ne- 


fy- 


led 
ro- 
lis- 
ay- 
rm 
‘ith 

of 
ion 
ises 
214 


EXCISE TAX TECHNICAL CHANGES ACT OF 1958 93 


Subparagraph (C): This subparagraph is existing law with 
the exception that the words “of evaporization” have been 
deleted, thereby making this provision clearly applicable to 
every person who by any process separates shesbelié spirits 
from any fermented substance. 

Subparagraph (D): This subparagraph is existing law. 

Paragraph (6), “Distilled spirits” : 

ubparagraph (A), “General definition”: This definition 
is a clarifying restatement of existing law (secs. 5002 (6) (1) 
and 5819 (1)) without change in substantive effect. The 
term “ethanol” is substituted for the phrase “hydrated oxide 
of ethyl’ as more modern terminology. The words “which 
is commonly produced by the fermentation of grain, starch, 
molasses, or sugar” are deleted, and the words “from what- 
ever source or by whatever process produced” substituted 
therefor, since this definition is applicable regardless of the 
nature of the material used or the method of production 
employed. The words ‘‘and shall include whisky, brandy, 
rum, gin and vodka” are added to this definition as illus- 
trative of commonly known types of distilled spirits; how- 
ever, this definition 1s intended to be construed in its broadest 
sense, without regard to the process of production or the 
name by which the product is bites. 

Subparagraph (B), “Products of rectification’: This sub- 
paragraph is existing law (secs. 5002 (b) (2) and 5213 (a) (1)), 
insofar as it applies to section 5291 (a), except for the con- 
forming change in section numbers. The application of this 
definition to section 5008 (b) of existing law is omitted since 
it is not intended that products such as rectified wines be 
stamped in the same manner as distilled spirits. This 
omission is not intended to imply any restriction of the 
application of section 5205 (a) (2) to rectified distilled 
spirits. 

Paragraph (7), “Proof spirits’: This paragraph is a clarifying 
restatement of existing law (sec. 5002 (c)) without substantive 
change. 

Paragraph (8), ‘Proof gallon’: This paragraph is a clarifying 
restatement of existing law (sec. 5002 (d)) without substantive 
change. 

Paragraph (9), “Container”: This paragraph is derived from 
existing law (sec. 5319 (2)) which is applicable only with respect 
to industrial alcohol. The definition is extended to be applicable 
with respect to all types of distilled spirits. The word “bottle” 
has been added to the list of containers, the word “pipeline’”’ 
has been substituted for the word “conduit,” and the word 
“shipping” has been changed to the word “conveying,” for the 
purpose of clarifying and broadening this definition. 

Paragraph (10), ‘Approved container”: “Approved container” 
is a newly defined term which means a container for distilled 
spirits, the use of which is authorized by regulations prescribed 
by the Secretary or his delegate. In many instances under 
existing law, specific containers are prescribed by statute for use 
under particular circumstances. These specific statutory restric- 
tions have given rise to administrative difficulties and have 
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made necessary the amendment of the statutes from time to 
time as new tvpes of containers were developed. The definition 
of “approved container’’ will facilitate the prescribing by regu- 
lations of such approved containers for particular uses as condi- 
tions warrant. 
Paragraph (11), “Articles”: This paragraph is existing law 
(sec. 5819 (7)) except that the more inclusive term “distilled 
spirits” has been substituted for ‘‘alcohol”’ and “rum,” and the 
phrase ‘“‘unless another meaning is distinctly expressed or mani- 
festly intended” has been added to clarify the application of this 
definition. 
Subsection (b), “Cross references’’ 
Section 5003. Cross references to exemptions, ete. 
This section corresponds to code section 5003 of the House bill and 
is a cross reference section only. Cross reference (2) has been made 
more descriptive of the provisions to which it refers. 


Section 5004. Lien for tax 
This section is identical with code section 5004 as contained in the 


House bill. 


Subsection (a), “Distilled spirits subject to lien’”’ 

Paragraph (1), “General”: This paragraph is derived from 
existing law (sec. 5004 (a) (1) and (6)). Because of the elimination 
of distinctions between registered distilleries producing distilled 
spirits and industrial alcohol plants procuring distilled spirits 
designated as alcchol, it is necessary to combine the provisions 
as to the lien on distilled spirits and the lien on alcohol. (The 
term “‘alcohol”’ is included in the defined term ‘distilled spirits.’’) 

Paragraph (2), ‘““Exceptions’”: This paragraph is new. 

Subparagraph (A): This subparagraph provides that the 
lien on distilled spirits shall terminate when the distilled 
spirits are withdrawn from bonded premises on determination 
of tax. On such withdrawal, the authorized person making 
the withdrawal is made liable for the payment of tax (sec. 
5005 (c) (3)) and his withdrawal bond secures payment 
of such tax (sec. 5174). It is impractical to continue the lien 
on the spirits in such cases since the tax determined spirits 
may be mingled with distilled spirits on which the tax has 
already been paid, or such spirits may be entered into 
distribution channels under the same conditions as taxpaid 
distilled spirits. 

Subparagraphs (B) and (C): Subparagraphs (B) and (C) 
are for the purpose of clarifying that the lien on distilled 
spirits terminates when the spirits are no longer in a taxable 
status. Subparagraph (B) applies to the instances where 
distilled spirits cease to be in a taxable status at the time 
of their withdrawal from the bonded premises of a distilled 
spirits plant. Such withdrawals are termed ‘‘free of tax.” 
Subparagraph (C) is applicable to withdrawals from bonded 

remises “without payment of tax,” in which case the 
fisbility for tax and the lien continue until the completion 
of the transaction for which the withdrawal was made, such 
as exportation, deposit in a foreign-trade zone, etc., as 
authorized by law. 
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Subsection (b), “Other property subject to lien” 
) Paragraph (1), et ayes This paragraph is derived from 
existing law (see. 5004 (a) (1) and (b)). Under existing law (sec. 
5004 (a) (1)) the sian distiller’s premises remain ‘subject to 
. lien for the tax on the distilled spirits produced thereon until such 
tax is paid. This has produced an inequitable situation in cases 
F where the distiller divests himself of his ownership of the distilled 


1 spirits and the distilled spirits are transferred to the bonded prem- 
‘ ises of another proprietor. The 1954 Code provided authority 
: under which the distilled spirits tax might be collected on the 
S basis of a return, and the distilled spirits withdrawn from bond 


on the posting of a withdrawal bond to secure payment of the tax, 
thereby making the distiller’s position more inequitable with 
respect to the lien. In order to correct these inequities, this 
j paragraph terminates the lien on the distilling premises (and on 
other property subject to lien) when the distiller and other per- 
sons liable for the tax under section 5005 (a) or (b) have been 
relieved of liability for such tax by reason of the provisions of 
section 5005 (c) (2), (¢) (3), (d), or (e) relating to transfers in 
e bond, withdrawals on determination of tax, withdrawals free of 
tax, and withdrawals without payment of tax, respectively. 
Another major change in existing law in this paragraph is the 
inclusion of a provision that, in the case of a distilled spirits plant 
producing distilled spirits, the premises subject to lien shall com- 
d prise the bonded premises of such plant, any building containing 
any part of the bonded premises, and the land on “which such 


2 building is situated, all as described in the application for regis- 
co tration of such plant. Under existing law the ‘premises subject 


. to lien”? and “‘bonded premises” of a distillery are coextensive 
) This has the effect of prohibiting the storage, rectification, or 
bottling of distilled spirits, after payment or determination of the 
d tax on such spirits, on any premises subject to lien, since only 
spirits on which the tax has not been paid or determined may be 


yn : : : 4 of 
: moved into or remain on bonded premises. For example, if the 
s proprietor of a distillery desires to store distilled spirits in bond 


- in a portion of a building subject to lien, he may not use any part 
of the building for the storage or processing of distilled spirits on 


on ; ; 
aid which the tax has been paid or determined. Such diversity of 
ad operations within the same internal revenue bonded warehouse 


ro | building is permitted under existing law only where such building 


d is not located on distillery premises subject to lien. This para- 
| graph will permit greater freedom in the use of portions of a dis- 
GC) | tilled spirits plant as bonded premises coexistent with the use of 
2 | other portions of the plant for other purposes. If, for example, 
ie the proprietor of the distilled spirits plant producing distilled 
vo spirits desires to establish as a part of his bonded premises a floor 
eh of a multistoried building and to reserve the remainder of the 
ad building for other purposes, he may ae to do so under 
” this paragraph. In such case the lien will apply against the entire 
al building (without regard to the confines of the bonded premises) 
and to the land on which such building is situated. 

- It is not intended that the term “building” as used in the 
on ; g’’ as used in the 
wo penultimate sentence of this paragraph be construed to extend 


a the lien to premises not heretofore considered to be part of a 
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building to which the lien applies. For example, a bonded wine 
cellar separated from a distilled spirits plant by a vertical com- 
mon wall would not be ponendanel: to be in the same building as 
the distilled spirits plant and therefore would not be subject to 
the lien on the distilled spirits plant. It is also not intended that 
this paragraph be construed to make the lien applicable to 
premises not otherwise subject to lien, merely because of the 
passage of pipelines over such premises. 

Paragraph (2), “Exception heten term of bond’’: This para- 
graph is existing law (sec. 5004 (a) (2)) except that the word 
“given” has been substituted for the word ‘‘taken’’ and the 
reference ‘‘section 5173 (b) (1) (C)” has been substituted for the 
reference ‘‘section 5177 (b) (3),” as conforming changes. How- 
ever, under existing law the bond required under section 5177 
(a) (3) is in an amount equal to the appraised value of the property 
subject to lien. This requirement of existing law is changed in 
section 5173 (b) (1) (C) to provide for bonds in the appraised 
value of the property subject to lien but not to exceed the sum 
of $300,000. 

Paragraph (3), ““Extinguishment of lien”: This paragraph is 
derived from section 5004 (a) (3) of existing law and makes 
provision for the extinguishment, under the conditions of sub- 
——— (A) or (B), of any lien under paragraph (1), or any 
similar lien imposed on the property described in paragraph (1) 
under prior provisions of internal revenue law. 

Subparagraph (A): This subparagraph is existing law re- 
lating to the extinguishment of the lien on the land 
and Sesllltinne of a registered distillery with two exceptions: 

First, provision is made for relief from the lien when persons 
liable for the tax by reason of the production of the spirits 
have been relieved of liability by reason of the provisions of 
section 5005 (c) (2), (c) (3), (d), or (e), and, second, the 
provisions for extinguishment of the lien are extended to all 
of the property described in paragraph (1). 

Subparagraph (B): This is @ new provision which pro- 
vides that an indemnity bond given under the provisions of 
section 5173 (b) (1) (C) may be further conditioned to stand 
in lieu of any lien which has arisen under paragraph (1), or 
any similar lien imposed on the property Testis in para- 
graph (1) under prior provisions of internal revenue law, and 
to indemnify the United States for the payment of all taxes 
and penalties which otherwise couid be asserted against such 
property by reason of such lien or liens. This provision will 
enable the proprietor of a distilled spirits plant to clear the 
title to his property insofar as the statutory lien is concerned 
on the posting and acceptance of a properly conditioned 
indemnity bond in the appraised value of the property, but 
not to exceed $300,000. This indemnity bond is in addition 
to, and not in lieu of, the qualification bonds covering the 
operation of distilled spirits plants and the withdrawal bonds 
ee the withdrawal of distilled spirits on determination 
Oo! tax. 

Paragraph (4), “Certificate of discharge”: This paragraph is 
existing law (sec. 5004 (a) (4)) except that the end “the prop- 
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erty subject to lien under paragraph (1)’’ are substituted for the 
words “any such land or buildings” for the purpose of making the 
certificate of discharge coextensive with the property subject to 
lien. 

Subsection (c), ‘Cross reference’’. 


Section 5005. Persons liable for tax 


This section corresponds to code section 5005 as contained in the 
House bill, and is the same as that section, except for changes in sub- 
section (c) (2). 

Subsection (a), “General”: This subsection continues the liability 
provided by existing law (sec. 5005 (a) and (c)) of the distiller or 
importer for the tax imposed by section 5001 (a) (1). 

Subsection (b), ‘““Domestic distilled spirits’: 

| Paragraph (1), “Liability of persons interested in distilling’: 
This paragraph is existing law (sec. 5005 (b)). Since “alcohol’’ 
is included within the term “distilled spirits,’ the provisions of 


wv Vw orw wee. Femme 


existing law (sec. 5005 (c)) specifically relating to alcohol are 
omitted. 

Paragraph (2), “Exception”: This is a new provision. Under 
existing law every proprietor or possessor of, and every person in 
any manner interested in the use of, any still, distilling apparatus, 
or distillery, is jointly and severally liable for the taxes imposed 

by law on the distilled spirits produced therefrom. 
) This paragraph provides an exception from such liability in 
the case of persons owning, or having the right of control of, not 
more than 10 percent of any class of stock of a corporate proprietor 


i ee ee 


d of a distilled spirits plant. The exception does not apply to 
ve officers or directors of such corporate proprietors. This exception 
as would prevent the recovery of tax from the personal assets of such 
ts small stockholders and is also necessary to clarify the status of 
of transactions between corporate proprietors where the same 
m4 individual may have a nominal stock interest in two or more cor- 
I orations concerned in any one transaction. 
Subssclion (c), “Proprietors of distilled spirits plants”’: 

ar Paragraph (1), “Bonded storage’: Under existing law (sec. 
of §232 (a)) the bonds required in the case of internal revenue 
id | bonded warehouses are conditioned on payment of the tax on the 
or withdrawal of distilled spirits from the warehouse although the 
a distiller of the spirits remains specifically liable under the statute 
id (sec. 5005 (a) (1)) for the payment of the tax. In the case of 
cs alcohol, existing law (sec. 5005 (c)) provides that proprietors of 
ch industrial alcohol plants and alcohol bonded warehouses shall be 
ill jointly and severally liable for any and all taxes on any and all 
he alcohol produced thereat or stored therein. Under the provisions 
ed of existing law (secs. 5194 (f) and 5217 (a)) relating to transfers 
ad for redistilation and to national emergency transfers the liability 
ut becomes the liability of the consignee on removal of the spirits 
= from the consignor’s premises. 

he This paragraph haidiei uniform provisions as to the liability of 
_ persons operating bonded premises of distilled spirits plants. It 


provides that such persons shall be liable for the internal revenue 
tax on all distilled spirits while the distilled spirits are stored on 
such premises, and on all distilled spirits which are in transit to 
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such premises (from the time of removal from the transferor’s 
bonded premises). It also provides that such liability for the tax 
on distilled spirits shall continue until the distilled spirits are 
transferred or withdrawn from the bonded premises as authorized 
by law, or until such liability for tax is relieved by reason of the 
provisions of sec tion 5008 (a). 

Paragraph (2), “Transfers in bond’’: Under existing law the 
distiller and other persons interested in distilling are liable for 
the tax on distilled spirits until such tax is paid (with certain 
exceptions (sec. 5217 (a) ) in the case of national emergency 
transfers), or until the spirits become free of tax. This para- 
graph provides certain conditions under which the distiller or 
other persons liable for the tax under subsection (a) or (b), or 
under any similar prior provisions of internal revenue law, may be 
relieved from liability in the case of transfers in bond between 
distilled spirits plants. This paragraph removes the inequitable 
situation contained in existing law whereby the distiller and per- 
sons interested in distilling are in effect required to underwrite 
the payment of the tax, even though they have divested them- 
selves of ownership of the spirits and the spirits have been trans- 
ferred to unaffiliated persons qualified under internal revenue laws 
to receive such spirits. The relieving of a distiller and other 
persons interested in distilling from liability in the case of such 
transfers would apply to both past and future transactions when 
all of the conditions for such relief are met. 

Where the transfers are transactions which do not meet the 
conditions for relief, the distiller and other persons interested in 
distilling would not be relieved of liability, but would be jointly 
and severally liable with the proprietor of the bonded premises of 
the distilled spirits plant to which the distilled spirits are trans- 


ferred. 


Your committee has amended this paragraph to make it clear that 
its provisions will not have retroactive effect as to distilled spirits 
upon which the tax has been paid or determined prior to July 1, 1959. 


Paragraph (3), ‘““Withdrawals on determination of tax”’ 
Subparagraph (A): This subparagraph is a new provision 
which specifically imposes on any person, who withdraws 
distilled spirits from the bonded premises of a distilled spirits 
plant on determination of the tax and on the giving of a 
withdrawal bond, liability for payment of the internal reve- 
nue tax on the distilled spirits so withdrawn, from the time 
of such withdrawal. ‘This provision enables a rectifier or 
bottler of distilled spirits to become the taxpayer and to 
obtain the benefit of any deferred period for payment of the 
tax prescribed under the provisions of section 5061. 
Subparagraph (B): This subparagraph is a new provision 
which affords relief from liability to the distiller and other 
persons interested in distilling, if the person withdrawing the 
distilled spirits on determination of tax, and the person, or 
persons, liable for the tax under subsection (a) or (b), or under 
any similar prior provisions of internal revenue law, are in- 
dependent of each other and neither has a proprietary inter- 
est, directly or indirectly, in the business of the other, and if 
all persons so liable for the tax have divested themselves of 
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’s all interest in the spirits so withdrawn. Under existing law, 
x | the distiller and other persons interested in distilling are 
so liable for the tax on spirits which are withdrawn on deter- 
d | mination of tax, even though they have divested themselves 
lef of the ownership and possession of the spirits and the dis- 
tilled spirits are withdrawn by the proprietor of an internal 
le revenue bonded warehouse who is in no way affiliated with 
or the distiller. This condition is considered to be inequitable 
in since the distiller has no means of exercising control in such 
"y cases. 
a- In cases where the conditions for relief from liability have 
or not been met, the distiller or other persons interested in dis- 
or tilling will continue to be jointly and severally liable for the 
pe payment of the tax with the person who withdraws the 
n distilled spirits on determination of tax. 
le Subsection (d), ‘‘Withdrawals free of tax’’: This is a new provision 
r- which specifically relieves the person, or persons, liable for the tax 
te under subsection (a) or (b), or under any similar prior provisions of 
n- internal revenue law, of liability for payment of the distilled spirits 
\S- tax as to spirits withdrawn free of tax, as provided by law, at the time 
vs such spirits are so withdrawn from bonded premises. While existing 
er law contains no such specific provision, it has been administratively 
ch and judicially construed to this effect. 
en Subsection (e), ‘Withdrawals without payment of tax’’: 

Paragraph (1), “Liability for tax’: This is a new provision 
he which applies to withdrawals without payment of tax the same 
in principle as is applied in the case of withdrawals on determination 
ly of tax (see subsec. (c) (3)). This provision places liability for 
of | the tax on any person who withdraws distilled spirits from the 
me bonded premises of a distilled spirits plant without payment of 

tax as provided by law, as for example, for exportation, or for 
at use in the production of wine. This paragraph also relieves from 
its liability the person, or persons, liable for the tax under subsection 
9. (a) or (b), or under any similar prior provisions of internal revenue 

law, if the person withdrawing such distilled spirits and the per- 
on sons so liable for the tax are independent of each other and neither 
Ws has a proprietary interest, directly or indirectly, in the business 
its of the other, and if all persons liable for the tax under subsection 
a (a) or (b), or under any similar prior provisions of internal revenue 
ye- law, have divested themselves of all interest in the spirits so with- 
ne drawn. If the distiller or other persons interested in distilling 
or have not met the conditions for relief, they will be jointly and 
to severally liable for the tax with the person who withdrew the 
he distilled spirits. 

Paragraph (2), ‘Relief from liability”: This is a new provision 
on which specifically relieves all persons liable for the tax on distilled 
ver spirits by reason of the provisions of paragraph 1 or by reason 
he of the provisions of subsection (a) or (b), or under any similar 
or prior provisions of internal revenue law, from such liability at 
ler the time, as the case may be, the distilled spirits are exported, 
in- | deposited in a foreign-trade zone, used in the production of wine, 
er- deposited in a customs manufacturing bonded warehouse, or 
| . laden as supplies upon, or used in the maintenance or repair of, 
0 
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certain vessels or aircraft, as provided by law. While existing 
law contains no such specific provision, it has been construed to 
this effect. 

Subsection (f), “Cross references”’. 


Section 5006. Determination of tax 


This section corresponds to code section 5006 as contained in the 
House bill, except as amended in the following respects by your com- 
mittee. The language of paragraphs (1) and (2) of subseccion (a) has 
been rearranged for purposes of clarification. Also, the provisions 
relating to mingling, as contained in section 5173 (c) (1) (A) in the 
House bill, have been incorporated in subsection (a), for purposes of 
more orderly presentation, and have been revised to provide for more 
flexibility in administration. Specific exceptions to the bonding period 
limitation have been provided in subsection (a) for distilled spirits 
of 190° or more of proof and denatured distilled spirits, neither of 
which, for commercial reasons, is stored in bond for extended periods. 

The term “determined” used in this section and elsewhere in this 
chapter with respect to the tax on distilled spirits is used in instances 
where the tax is determined and paid at the time the spirits are with- 
drawn from bond, as well as in instances where the amount of the tax 
to be paid is computed and fixed at the time the spirits are withdrawn 
from bond (upon the giving of withdrawal bond), with payment to be 
made by return after such withdrawal pursuant to regulations pre- 
scribed under section 5061 (a). 

Subsection (a), “Requirements”: 

Paragraph (1), “General”: This paragraph corresponds to 
paragraph (1) of the House bill, and is a clarifying restatement of 
existing law (secs. 5006 (a) (1) and (2)). Your committee has 
inserted the last sentence in order to make it clear that the tax on 
distilled spirits which are on bonded premises is to be determined 
upon completion of the gauge for determination of tax, and 
before the distilled spirits are removed from bonded premises. 

Paragraph (2), “Distilled spirits entered for storage’: This 
paragraph is derived from existing law (secs. 5006 (a) (2) and 
6232 (a)) which provides that the tax on distilled spirits entered 
for deposit in internal revenue bonded warehouses shall be 
determined at the time the same are withdrawn therefrom and 
within 8 years from the time of original entry for deposit therein 
(with certain exceptions for distilled spirits which were 8 years 
of age or older on July 26, 1936). Under existing law and 
regulations, the 8-year bonding period is not applicable to alcohol 
stored in industrial alcohol bonded warehouses. This paragraph 
extends the bonding period to 20 years, thus permitting additional 
postponement of the time for payment. It continues the ex- 
ception in existing law for distilled spirits which were 8 years of 
age or older on July 26, 1936. While the House bill made the 
bonding period limitation applicable to alcohol, your committee 
has provided a specific exception therefrom in the case of de- 
natured distilled spirits and of distilled spirits of 190° or more of 
proof, thus continuing the existing exception for alcohol and 
applying it to all like spirits. This exception is intended to 
simplify accounting for such spirits, which, for commercial 
reasons, are not stored in bond for extended periods. 
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The House bill contained provisions relating to the with- 
drawal of mingled distilled spirits in both this paragraph and 
section 5173 (c) (1) (A). Your committee has consolidated and 
restated these provisions to provide for more flexibility in ad- 
ministration, but has retained the restriction that, in the applica- 
tion of these provisions, no more spirits will remain in bond than 
would have been the case had such mingling not occurred. These 
provisions are not intended to contravene the provisions of code 
section 5234 (a) (2) in the bill, relating to the application of the 
bonding period to distilled spirits consolidated for further storage 
in bond in packages. 

Paragraph (3), “Distilled spirits not accounted for’: This 


poreerer is existing law (sec. 5007 (e) (1)). 
Su 


section (b), ‘“Taxable loss’’: 

Paragraph (1), “On original quantity”: This paragraph is a 
clarifying restatement of existing law (sec. 5006 (b)), except that 
it provides that in cases where the Secretary or his delegate 
requires payment on the original quantity of spirits entered for 
deposit in storage because of loss by theft or unauthorized 
sadece destruction, and the extent of any loss of such spirits 
from causes other than theft or unauthorized voluntary destruc- 
tion can be established by the proprietor to the satisfaction of 
the Secretary or his delegate, an sian of the tax as to the 
loss so established may be credited against the tax as to the 
original quantity. 

aragraph (2), “Alternative method”: This paragraph is new. 
It provides an alternative to the collection of tax on the original 
quantity, where there is evidence satisfactory to the Secretary 
or his delegate that there has been access, other than as author- 
ized by law, subsequent to entry for deposit in storage in internal 
revenue bond, to the contents of the casks or packages stored 
on bonded premises, and the extent of such access is such as to 
evidence a lack of due diligence or a failure to employ necessar 
and effective controls on the part of the proprietor. In me 
cases the Secretary or his delegate may, in lieu of requiring 
specific casks or packages to be withdrawn and taxpaid on the 
original quantity of distilled spirits entered for deposit in storage 
in internal revenue bond in such casks or packages, assess an 
amount equal to the tax on 5 proof gallons of distilled spirits at 
the prevailing rate for each of the total number of casks or pack- 
ages to which the Secretary or his delegate determines access has 
been had other than as authorized by law. This provision affords 
an additional aid to the protection and collection of the revenue, 
particularly where it is impracticable to determine the quantity 
illegally removed from such casks or packages. 

aragraph (3), ‘Application of subsection’: This paragraph 
provides that in the case of packages which are filled from storage 
tanks or recasked or refilled in internal revenue bond as authorized 
by law, the quantity in such casks or packages immediately sub- 
sequent to such filling, recasking, or refilling, will be treated as the 
original quantity for the purpose of this subsection. This change 
is necessary due to the provisions of other sections of this chapter 
which permit the filling-ef casks or.packages from tanks on bonded 
premises and which authorize, under certain conditions, the re- 
filling or recasking of packages. 





102 EXCISE TAX TECHNICAL CHANGES ACT OF 1958 


Subsection (ce), “Distilled spirits not bonded”’ 

Paragraph (1), “General”: This nee except for minor 
technical and clarifying changes which do not change the sub- 
stantive effect, is existing law (sec. 5006 (c)). 

Paragraph (2), “Production at other than qualified plants” 
This paragraph specifically provides that the tax on any distilled 
spirits produced in the United States at any place other than a 
qualified distilled spirits plant shall, except as otherwise provided 
by law, be due and payable immediately upon production. This 
provision is consistent with long-standing construction of the 
statutes. 

Subsection (d), ‘“Unlawfully imported distilled spirits’: This sub- 
section is existing law (sec. 5006 (d)). 

Subsection (e), ‘‘Cross reference’’ 

Section 5007. Collection of tax on distilled spirits 

This section is identical with code section 5007 as contained in the 
House bill. 

Subsection (a), “Tax on distilled spirits removed from bonded 
premises” 

Paragraph (1), “General’’: This paragraph is derived from 
subsection (a) (relating to distilled spirits) and (d) (relating to 
alcohol) of section 5007 of existing law without substantive 
change. 

Paragraph (2), ‘‘Distille d spirits withdrawn to bottling premises 
under withdrawal bond’’: This paragraph is a new provision, 
which provides that, in the case of distilled spirits withdrawn 
from bonded premises on determination of the tax and posting 
of a withdrawal bond, the Secretary or his delegate shall, in fixing 
the time for filing the return and the time for payment of the tax, 
make allowance for the period of transportation of the distilled 
spirits from the bonded premises to the bottling premises, not 
to exceed such maximum periods as he may by regulations 
prescribe. The purpose of this provision is to afford equitable 
treatment for proprietors engaged in rectifying and bottling 
operations whose premises are not located in the vicinity of the 
bonded premises from which the spirits are withdrawn. In 
integrated operations the distilled spirits are customarily with- 
drawn from the bonded premises and transferred by pipeline to 
the bottling premises for rectifying or bottling. This provision 
will serve to place all proprietors of bottling premises on a 
comparable basis as far as time of payment of the tax is con- 
cerned. Under this paragraph, regulations could provide that 
in such cases the time for filing return and paying the tax may be 
extended from the day of withdrawal from the bonded premises 
to the day of receipt at the bottling premises or to a day falling 
at the end of a given period, such as 21 days, whichever occurred 
first. 

Subsection (b), “Collection of tax on imported distilled spirits and 
erfumes containing distilled spirits’: This subsection is existing 
aw (sec. 5007 (6)). 

Subsection (c), ‘‘Cross references”’ 
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Section 5008. Abatement, remission, refund, and allowance for loss or 
destruction of distilled spirits 

This section corresponds to code section 5008 as contained in the 
House bill. 

The section is a restatement of existing law (sec. 5011) revised to 
provide certain additional relief from the distilled spirits tax under 
prescribed terms and conditions. ‘The most significant change is the 
extension of relief from the tax with respect to distilled spirits lost 
after withdrawal from bond and prior to the completion of bottling 
and casing for removal from the bottling premises. The specific 
changes are discussed under the subsections in which they appear. 

Subsection (a), “Distilled spirits lost or destroyed in bond”’ 

Paragraph (1), “Extent of loss allowance’, and paragraph 
(2) “Proof of loss”, correspond to the provisions of existing law 
(sec. 5011 (a) (1) and (2)) relating to distilled spirits lost or 
destroyed in bond. The specific provisions of section 5011 (c) of 
existing law relating to loss or destruction of alcohol are omitted, 
since “alcohol” is included within the definition of the term 
‘distilled spirits.” The term “proprietor of a distilled spirits 
plant” has been inserted in these paragraphs in lieu of the words 
“distiller and warehouseman’”’. This change conforms to changes 
in nomenclature elsewhere in this chapter. The term “or agents” 
has been added in two instances for clarification and conformity 
with corresponding provisions of this chapter, relating to wine. 
The word “responsible” has been changed to “‘liable”’ for clarifi- 
cation. 

Paragraph (3), “Refund of tax’”’: This paragraph is existing law 
(sec. 5011 (a) (8)). 

Paragraph (4), ‘Limitations’: This paragraph is a clarifying 
restatement of existing law (secs. 5011 (a) (8) and (a) (4)), ex- 
except that it provides that the limitations shall not apply under 
the conditions set forth in paragraph (5). Your committee has 
deleted certain redundant language from this paragraph, since 
the provisions of paragraph (5) govern the extent of the appli- 
cability of this subsection to losses occurring after determination 
of tax, including instances where the losses occur after the 
expiration of ‘Ce statutory bonding veriod. 

Paragraph (5), “ Applicability”: This paragraph is new. It 
extends the loss provisions of this subsection to distilled spirits 
on which the tax has been determined but which have not been 
physically removed from bonded premises. However, it speci- 
fically provides that this extension of the Joss provisions is not 
applicable where the loss occurred after the expiration of the 
statutory bonding period, unless the loss occurred in the course 
of physical removal of the spirits immediately subsequent to such 
time. In order to avoid any area of ambiguity in the applicability 
of the provisions of this subsection and of subsection (c), this 
paragraph provides that allowance for loss may not be made 
under this subsection if the loss is allowable under the provisions 
of subsection (ce), or would be allowable under those provisions 
except for the limitations prescribed under paragraph (3) thereof. 
It is recognized that the applicability of subsection (c) is subject to 
the provisions of paragraph (c) (5). 
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Subsection (b), “Voluntary destruction”’: 

Paragraph (1), ‘Distilled spirits in bond”: This paragraph is 
existing law (sec. 5011 (6)) except for the substitution of the term 
“proprietor of a distilled spirits plant” for the terms “distiller” 
and ‘“‘warehouseman.”’ These are conforming changes in nomen- 
clature. The word ‘responsible’ has been changed to “‘liable”’ 
for clarification. 

Paragraph (2), ‘‘Distilled spirits withdrawn for rectification or 
bottling’”’: Section 5011 of existing law provides for destruction of 
distilled spirits in bond under Government supervision and for 
the allowance of the tax on the distilled spirits so destroyed. 
This paragraph is a new provision which provides that distilled 
spirits which are withdrawn for rectification or bottling and are, 
before the completion of packaging for removal from the bottling 
accra found by the proprietor who withdrew such spirits to 

e unsuitable for the purpose for which intended to be used may, 
on application and after gauge, be destroyed under supervision. 
The tax on the quantity of the spirits so destroyed will be abated, 


remitted, or without interest, credited or refunded, to the pro- 
prietor of the distilled spirits plant who withdrew the distilled 
spirits on payment or determination of the tax. 

In the case of the authorized destruction under this paragraph 
of a product which had been subjected to any process of rectifi- 
cation, the allowance of any claim for tax would be only on the 
quantity of distilled spirits, contained in such product, which had 


been withdrawn from bond by the proprietor of bottling premises 
on payment or determination of tax and would exclude allowance 
in respect to other alcoholic ingredients of such rectified products. 

Your committee has changed the date “July 1, 1958” to “July 
1, 1959” in conformity with the advancement of the effective 
date of the general revision of chapter 51, as provided by your 
committee. 

Subsection (c), ‘Loss of distilled spirits withdrawn from bond for 
rectification or bottling’: This subsection is new. Existing law (secs. 
5004 (a) (1) and 5006 (a) (1)) provides that the tax shall attach to 
distilled spirits when they come into existence as such, and makes 

rovision for the payment or determination of such tax (in the case of 
egally-produced distilled spirits) when the distilled spirits are with- 
drawn from bond. Existing law (sec. 6011 (a) (1)) also makes allow- 
ance for the tax on the distilled spirits lost (other than by culpable 
theft or unauthorized voluntary destruction) before the distilled 
spirits are withdrawn from bond. Under these provisions a person 
who bottles distilled spirits in bond does not pay tax on the distilled 
spirits lost incident to the bottling and casing operations. 

However, there is no provision in existing law for the allowance of 
tax on distilled spirits lost after payment or determination of tax and 
before the completion of bottling, casing, or other packaging (either 
with or without rectification); therefore, the quantity of distilled 
spirits which a person who bottles distilled spirits after payment or 
determination of tax has available for sale is generally less than the 
quantity on which the tax is paid. 

This subsection provides, with certain specified limitations, for the 
allowance of the distilled spirits tax on losses normally incident to 
rectifying and bottling operations. 
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Paragraph (1), “General”: This paragraph provides for the 
allowance of the distilled spirits tax on losses of distilled spirits 
occurring after payment or determination of tax and before the 
completion of the bottling and casing or other packaging of such 
distilled spirits for removal from the bottling premises, under 
such regulations as the Secretary or his delegate may prescribe, 
and within certain limitations imposed by this subsection. The 
allowances may, as regulations prescribe, be made by abatement, 
remission, or refund, or by the crediting of such allowances on 
the bottler’s tax returns. 

The provision that the allowance shall be made to the pro- 
prietor of the distilled spirits plant who withdrew the distilled 
spirits on payment or determination of tax is intended (except as 
provided in paragraphs (4) and (5)) to restrict the allowances to 
the taxpayer. 

The allowances provided under subparagraph (A) for losses 
occurring by reason of accident are applicable only to losses 
occurring while the distilled spirits are being removed from bond 
to the bottling premises of the distilled spirits plant for which 
they were withdrawn from bond (internal revenue bond or cus- 
toms bond). In the instance of losses by reason of flood, fire, or 
other disaster, the allowances are applicable to losses occurring 
while the distilled spirits are being removed from bond to the 
bottling premises of the distilled spirits plant for which they were 
withdrawn from bond (internal revenue bond or customs bond), 
or while they are at such distilled spirits plant prior to the com- 
pletion of their packaging, or bottling wna pores , for removal. 

The allowances provided under subparagraph B) are applicable 
to losses occurring while the distilled spirits are being removed 
from bond to the bottling premises of the distilled spirits plant 
for which they were withdrawn from bond (internal revenue 
bond or customs bond), or while they are at such distilled spirits 
plant, prior to the completion of their packaging, or bottling and 
casing, for removal. 

Paragraph (2), “Limitation”: This paragraph prescribes limi- 
tations on abatement, remission, credit, or refund of taxes under 
paragraph (1). 

The first limitation (subpar. (A)) is similar to a limitation in 
subsection (a) (4) relating to allowance for loss in the case of 
distilled spirits lost or destroyed in bond. Under this subpara- 
graph, no allowance may be made if the taxpayer is indemnified 
or recompensed for the tax. 

The second limitation (subpar. (B)) provides that allowance 
for loss occurring by reason of, and incident to, authorized 
rectifying, packaging, bottling, or casing operations (including 
loss by leakage or evaporation occurring during removal from 
bond to the bottling premises and during storage on bottling 
premises pending rectification or bottling) shall not be in excess 
of the maximum loss allowances established under the provisions 
of paragraph (3). 

Your committee has added subparagraph (C) which provides 
a specific statute of limitations, comparable to others provided in 
chapter 51 under similar conditions, with respect to losses under 
subsection 5008 (c). In case of losses by accident or disaster 
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covered by paragraph (1) (A), the period is 6 months from the 
date of such loss. In case of losses occurring by reason of, and 
incident to, the operations described in paragraph (1) (B), the 
period is 6 months from the close of the fiscal year in which the 
loss occurred. 

This paragraph also provides authority for the Secretary or 
his delegate to prescribe by regulations the means or methods by 
which the rome within the meaning of subparagraph (B) of 
paragraph (1) shall be determined, and the times at which such 
dete inatiod shall be made. 

Paragraph (3), ‘Maximum loss allowances”’ 

Subparagraph (A): This subparagraph fixes the maximum 
loss allowance whete all of the alcoholic ingredients used in 
distilled spirits products during the fiscal year were distilled 
spirits withdrawn from bond (internal revenue bond or 
customs bond) by the proprietor of the bottling premises, 
for removal to such premises. 

This subparagraph also provides that no more than the 
net loss will be allowable. 

A schedule of limitations on allowable losses is provided 
in order to facilitate the maintenance of protection against 
the possibility of excess allowances without imposing an 
expensive custodial type of supervision over rectifying and 
bottling operations after payment or determination of tax. 
The schedule of maximum allowable losses is based on 
historical losses as reported by plant proprietors to the 
Internal Revenue Service, and recognizes the fact that the 
percentage of losses, generally, is greater for small operations 
than for larger ones. The schedule is designed to allow the 
total net losses of most of the plants in each size bracket 
and a large proportion of the losses of all plants. Provisions 
are made, however, for increases in the schedule when found 
consistent with protec tion of the revenue and justifiable on 
the basis of actual losses, and for decreases if found necessary 
for revenue protection. 

Subparagraph (B): This subparagraph provides a rule for 
determining the amount of loss allowable under paragraph 
(1) (B) when alcoholic ingredients other than distilled spirits 
withdrawn from bond by the proprietor of the bottlin 
premises on payment or determination of tax for ‘sega 
to such premises are used in distilled spirits products. The 
purpose of this provision is to prevent excessive allowance 
of loss when such other alcoholic ingredients are used i 
distilled spirits products, by reducing the loss dtherwhe 
allowable in a ratio equal to the ratio of the total proof 
gallons of such other alcoholic ingredients to the total proof 
gallons of all alcoholic ingredients used in such distilled 
spirits products. 

Subparagraph (C): This subparagraph defines the terms 
“completions” and “fiscal year,”’ as used in this subsection. 

Subparagraph (D): This subparagraph provides that the 
Secretary or his delegate may, under such regulations as he 
may prescribe, make tentative allowances for ase provided 
for in paragraph (1) (B). Under this subsection losses are 
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computed on the fiscal year basis and this subparagraph will 
enable the tentative allowance of losses for lesser periods, 
subject to adjustment at the end of the fiscal year. Your 
committee has revised the language of this subparagraph to 
make it clear that the Secretary or his delegate may prescribe 
conditions with respect to the tentative allowance for losses, 
as provided therein; as, for example, the conditioning of 
withdrawal bonds given under section 5174 on the reimburse- 
ment of the United States in respect of any amount which 
may be tentatively allowed in excess of the amount allowable 
for the fiscal year. 

Subparagraph (E): This subparagraph provides that the 
loss allowable to any proprietor of a distilled spirits plant 
under paragraph (1) (B) shall not exceed the quantity which 
would be allowed by a tentative estimates schedule con- 
structed in accordance with paragraph (3) (D) for the portion 
of the fiscal year that such proprietor was qualified to operate 
such plant. This provision limits the amount of allowance 
in the case of persons qualified to operate for less than the 
entire fiscal year to an amount proportionate to that which 
would have been allowed if the proprietor had operated for 
the full fiscal year at the rate of loss and the rate of comple- 
tions prevailing in his operation during the period that he 
was qualified. 

ct rity 58 (F): This subparagraph provides for the 
allowance, in addition to the losses allowed in paragraphs 
(1) (A) and: (1) (B), of the actual determined losses incurred 
in closed systems in the manufacture of gin and vodka 
where produced in a manner similar to that authorized on 
bonded premises. Such losses are readily determinable 
from the quantities of spirits used in, and recovered from, 
the processing of gin ial vodka. The allowance for actual 
losses under this subparagraph is also restricted to spirits 
withdrawn from bond on payment or determination of tax 
by the proprietor of the bottling premises. 

Paragraph (4), ‘“‘Eligible proprietors” 
Subparagraph ( (A): This subparagraph defines the term 
“proprietor” as used in this subsection and in subsection (b) (2) 

with respect to corporate proprietors. For the purpose of 
this definition, the term “‘subsidiary”’ is intended to mean a 
corporation of which at least 51 percent of the voting shares 
is owned by the parent corporation, and the term “affiliate” 
is intended to include only proprietary or ownership affilia- 
tions where there is common ownership control. The cor- 
porations making application to be treated as one proprietor 
for the purposes of this subsection and subsection (b) (2) 
must comply with such conditions as the Secretary or his 
delegate may by regulations prescribe. 

Subparagraph (B): This subparagraph makes applicable 
the provisions of this subsection and subsection (b) (2) to 
the proprietor of bottling premises who makes application 
for the withdrawal of distilled spirits from bond on payment 
of tax, and provides that distilled spirits withdrawn, pursuant 
to such application, to the bottling premises of such pro- 
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prietor shall be within the applicability of this subsection 
and subsection (b) (2). This provision is necessary to 
effectuate the provisions of this subsection and subsection 
(b) (2) with respect to distilled spirits on which the tax is 
paid on withdrawal from bond, and is not intended to limit 
the eligibility of proprietors who withdraw distilled spirits 
from bond on determination of tax, under a withdrawal 
bond given pursuant to section 5174 (a). 

Paragraph (5). “‘Applicability’”’: This paragraph, as it appeared 
in the House bill, would have made the provisions of the sub- 
section effective on August 1,1958. Your committee has amended 
the paragraph to provide that the subsection shall take effect on 
July 1, 1959, concurrently with the general revision of chapter 51, 
the effective date of which has been advanced by your committee 
from July 1, 1958, to July 1, 1959. 

Subsection (d), ‘“‘Distilled spirits returned to bonded premises’: 

Paragraph (1), “Allowance of tax’: This paragraph is new. 
Under the provisions of section 5215, distilled spirits may, under 
certain specified conditions, be returned to the bonded premises 
of a distilled spirits plant subsequent to determination of tax 
if such spirits have been found to be unsuitable for the purpose 
for which they were intended to be used. This subsection pro- 
vides authority for the Secretary or his delegate to make allow- 
ance for the tax on the distilled spirits which are returned to 
bonded premises under section 5215, since such spirits again 
become subject to the tax when returned to bonded premises. 
The quantity of distilled spirits for which allowance is provided 
under this paragraph is the actual quantity of distilled spirits 
returned to the bonded premises. 

Your committee has changed the date “July 1, 1958” to “July 
1, 1959” in conformity with the advancement of the effective 
date of the general revision of chapter 51, as provided by your 
committee. 

Paragraph (2), ‘Limitation’: This paragraph is new and con- 
tains the limitation on the time for filing of the claim under this 
subsection and requires that such claim be filed by the proprietor 
of the distilled spirits plant to which the distilled spirits are 
returned. 

Subsection (e), ‘Samples for use by the United States”: This sub- 
section is a new provision. It is necessary for internal revenue officers 
from time to time to take samples of distilled spirits from the premises 
of a distilled spirits plant for testing or analysis as an aid in the 
enforcement of laws relating to distilled spirits. This subsection pro- 
vides that the proprietor of the distilled spirits plant shall be allowed 
(without interest) refund or credit for the tax on any samples of 
tax-determined distilled spirits so removed. Under existing law no 
tax is asserted in the case of samples of distilled spirits taken b 
internal revenue officers while the distilled spirits are still in Seal 
However, in the case of distilled spirits on which the tax has been 
paid or determined, there is no provision for credit or refund of the 
tax. This subsection is intended to correct this inequity. 

Subsection (f), “Distilled spirits withdrawn without payment of 
tax’: This subsection is a clarifying restatement of existing law derived 
salen from section 5247 (e) relating to distilled spirits withdrawn 
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for exportation, and section 5522 (b) relating to distilled spirits with- 
drawn for transportation to customs manufacturing bonded ware- 
houses. 

The specific provisions of paragraph 3, relating to losses during 
transportation to the vessel or aircraft on withdrawal under section 
5214 (a) (7), conform to the construction of existing law and are con- 
sistent with existing procedure with respect to such losses. 

The specific provisions of paragraph 4, relating to losses occurring 
during transportation to the foreign-trade zone in case of withdrawals 
under section 5214 (a) (8), conform to the construction of existing law 
and are consistent with existing procedures with respect to such losses. 

Subsection (g), “Other laws applicable”: The purpose of this sub- 
section is to make it clear that all provisions of law, including penal- 
ties, applicable in respect of the internal revenue tax on distilled spirits, 
shall, insofar as applicable and not inconsistent with subsections (b) (2), 
(c), and (d), be applied to all credits or refunds provided for under 
such subsections, whether or not made to the person who paid the 
tax. 

Subsection (h), ‘‘Cross reference’’. 


Section 5009. Drawback 


This section is identical with code section 5009 as contained in the 
House bill. 

Subsection (a), ‘‘Drawback on exportation of distilled spirits in 
casks or packages’’: This subsection is derived from existing law (sec. 
5012) which provides for payment of drawback of tax on distilled 
spirits exported subsequent to payment of the tax, in the distiller’s 
original casks or packages. 

his subsection contains three principal changes in existing law. 
The first change eliminates the requirement that the distilled spirits 
be in ‘‘distiller’s original” casks or packages and provides that the 
distilled spirits may be in any casks or packages containing not less 
than 20 wine gallons each, filled on bonded premises. Distilled spirits 
in bond may be filled into casks or packages other than distiller’s 
original packages, such as packages filled from tanks on bonded 
premises, and packages filled by the consolidation of packages. The 
purpose of this change is to provide for the drawback of tax on dis- 
tilled spirits exported in any such packages filled on bonded premises. 

The second change authorizes the allowance of drawback of the 
tax in respect of distilled spirits which have been withdrawn from 
bond on determination of tax under the provisions of section 5213. 
This change does not endanger the revenue since the person with- 
drawing the distilled spirits on determination of tax must post bond 
under the provisions of section 5174 to assure the payment of tax. 
This change is consistent with the provisions of section 5061 under 
which the tax may be paid on the basis of a return rather than by 
stamp. 

The third change provides that the drawback shall be paid or 
credited. This gives to the Secretary or his delegate discretion as to 
the method of allowing the drawback and would enable the Secretary 
or his delegate to credit the amount of drawback against tax on dis- 
tilled spirits where such tax had been determined but not yet paid. 

Subsection (b), ‘‘Cross references’’. 
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Section 5021. Imposition and rate of tax 

This section is identical with code section 5021 as contained in the 
House bill. 

The first sentence of this section is existing law (sec. 5021 (a)). 

The second sentence is new and provides that spirits or wines shall 
not be twice subjected to tax under this section because of separate 
acts of rectification, pursuant to approved formulas, between the 
time such spirits or wines are received on the bottling premises and 
the time they are removed therefrom. Existing law. provides that 
the rectification tax shall be determined on the completion of the 
process of rectification, and if the rectified distilled spirits or wines 
are again subjected to rectification, additional tax is imposed. In 
instances where a quantity of rectified distilled spirits or wines on 
which the rectification tax has been paid or determined is again 
rectified by mixing with other distilled spirits or wines on bottling 
premises before being removed therefrom, this provision will result in 
the collection of rectification tax on the number of proof gallons of 
the mixture in respect to which such tax has not previously been paid 
or determined. The purpose of this change is to afford rectifiers 
greater freedom in the conduct of authorized operations. 


Section 5022. Tax on cordials and liqueurs containing wine 

This section is identical with code section 5022 as contained in the 
House bill, except that the date “July 1, 1958” has been stricken each 
place it appears and the date ‘July 1, 1959” has been inserted in lieu 
thereof in order to conform to section 3 of the Tax Rate Extension Act 
of 1958 (Public Law 85-475, approved June 30, 1958). 

The section is a clarifying restatement of existing law (sec. 5022). 
There are two principal purposes for the revision of the language in 
this section. The first purpose is to make it clear that the tax imposed 
under this section does not apply to products produced for sale as wine, 
wine specialties, or cocktails. The second change is the insertion of a 
statement to make it clear that the last sentence of section 5021 is not 
to be construed as a limitation on the imposition of tax under this 
section. 

Section 5023. Tax on blending of beverage brandies 

This section is identical with code section 5023 as contained in the 
House bill and is derived from existing law (sec. 5023). Under existing 
law a tax of 30 cents per proof gallon (and a proprortionate tax at a like 
rate on all pastional parts of such proof gallon) is imposed on fruit 
brandies blended in internal revenue bonded warehouses, such tax to 
be determined at the time of withdrawal therefrom. This section 
continues this tax except as to such brandies which have been aged 
in wood at least 2 years at the time of their first blending or mixing. 
Section 5025 (f), as well as existing law, provides similar exemption 
for such blending on rectifying premises. Since section 5008 (a) is 
applicable to the loss of such distilled spirits, the separate loss pro- 
visions in existing law are omitted. 


Section 5024. Definitions 
This section is identical with code section 5024 as contained in the 
House bill and is a crossreference section. 
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Section 5025. Exemption from rectification tax 

This section is identical with code section 5025 as contained in the 
House bill. 

Subsection (a), ‘Absolute alcohol’”’: This subsection is existing law 
(sec. 5025 (a)) except that the term “distilled” has been inserted pre- 
ceding the word “spirits” as a clarifying and conforming change. 

Subsection (b), ‘Production of gin and vodka’’: This subsection is 
a clarifying restatement of existing law (sec. 5025 (b)). 

Subsection (c), ‘‘Refining spirits in course of original distillation’: 
This subsection is existing law (sec. 5025(c)) except that the words 
“or other original and continuous processing” are inserted after the 
phrase ‘‘in the course of original and continuous distillation”, and the 
word “production” is substituted for the word “manufacture.” The 
purpose of these changes is to clarify the intent that any purifying or 
refining of distilled spirits, carried on in the production facilities on 
the bonded premises of a distilled spirits plant, which takes place in 
the course of the original and continuous production of distilled spirits, 
whether such original production is by distillation or other processing, 
is not deemed to be rectification within the meaning of the sections 
cited. This change recognizes the fact that it is possible to produce 
distilled spirits by methods of processing other than distillation. 

This subsection is the authority for the production of gin and vodka 
in the production facilities of a distilled spirits plant. It is not in- 
tended to be construed as authorizing the production of such products 
in bonded warehousing facilities of such plants. 

Subsection (d), ‘‘Redistillation of distilled spirits on bonded prem- 
ises’”’: Under existing law (secs. 5025 (d) and 5217 (a)), the redistilla- 
tion of distilled spirits at a registered distillery is exempt from the 
provisions of law relating to rectification. There are similar exemp- 
tions in existing law (secs. 5217 (a) and 53806) for redistillation at 
industrial alcohol plants. This subsection continues these exemptions 
and makes them applicable to the redistillation of distilled spirits in 
the production facilities of a distilled spirits plant, as provided under 
section 5223. 

Subsection (e), ‘Mingling of distilled spirits’: This subsection 
specifies the conditions under which distilled spirits may be mingled 
without being subject to the provisions of sections 5021, 5081, and 
5082, relating to rectification. 

Paragraph (1): Under existing law (sec. 5806) the proprietors 
of industrial alcohol plants and industrial alcohol bonded ware- 
houses are exempt in the conduct of their operations from the 
provisions of the internal revenue laws relating to rectification, 
and the mingling of alcohol is therefore permitted on such prem- 
ises. 

This paragraph provides exemption for the mingling on bonded 
premises of any spirits distilled at 190° or more of proof (with or 
without reduction subsequent to distillation), thus extending to 
all such spirits the rule applicable in existing law to distilled 
spirits designated as alcohol. 

Paragraph (2): National emergency legislation (sec. 5217 (a)), 
which expires July 11, 1960, makes provision for the mingling of 
distilled spirits in bond, or in the course of removal therefrom, 
for redistillation, or storage, or any other purpose deemed neces- 
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sary to meet the requirements of the national defense. This 
paragraph provides for similar exemptions on a permanent basis. 

Paragraph (3): This is a new provision which exempts from the 
laws relating to rectification the mingling of heterogeneous dis- 
tilled spirits in bulk gauging tanks on bonded premises for imme- 
diate removal to bottling premises, exclusively for use in taxable 
rectification, or in rectification not subject to tax by virtue of the 
provisions of section 5025 (f) (blending of straight whiskies aged 
in wood for a period of not less than 4 years, etc.). The pur- 
pante of this provision are to ae the determination of tax 

Vv permitting greater utilization of bulk gauging facilities and to 
make possible more efficient operations by proprietors in transac- 
tions relating to the removal of distilled spirits from bond and the 
transfer thereof to bottling premises. It is intended that the 
withdrawal of distilled spirits, under this paragraph, be condi- 
tioned upon the requirement that the proprietor of the bottling 

remises to which the distilled spirits are withdrawn from the 
onded premises be a qualified rectifier and use such spirits ex- 
clusively in rectification. 

Paragraph (4): This paragraph is derived from existing law 
(sec. 6023) which exempts the blending of beverage brandies on 
bonded premises from the laws relating to rectification. 

Paragraph (5): This is a new provision which specifically 
exempts the mingling of homogeneous distilled spirits from the 
laws relating to rectification. This provision is in accordance 
with the construction of existing law that such mingling does not 
constitute rectification. 

Paragraph (6): This is a new provision which provides exemp- 
tion from the laws relating to rectification for the mingling on 
bonded premises of distilled spirits for immediate redistillation, 
immediate denaturation, or immediate removal from such 
premises free of tax under section 5214 (a) (1), (2), or (3), or 
section 7510. The purpose of this provision is to facilitate more 
efficient operations on bonded premises with respect to spirits 
distilled at less than 190° of proof. 

Paragraph (7): This is a new provision which provides exemp- 
tion from the laws relating to rectification for the mingling on 
bonded premises of distilled spirits in connection with the con- 
solidation of packages under section 5234 (a) (2). 


Subsection (f), “Blending straight whiskies, fruit brandies, or wines” : 
This subsection is existing law (sec. 5025 (e)) except that the require- 
ment that the blending of straight whiskies and brandies be under the 
immediate supervision of a revenue officer has been eliminated and 
provision made that the blending be under such conditions and 
supervision as the Secretary or his delegate may by regulations 
prescribe. 

Subsection (g), ‘‘Addition of caramel to brandy”: Existing law (sec. 
5025 (f)) provides for the addition of caramel to commercial brandy 
at the distillery where produced, or in the internal revenue bonded 
warehouse where stored, and that such addition shall not be deemed 
to be rectification within the meanings of sections 5021, 5081, and 5082. 


subsection continues this exemption with conforming changes in 


nomenclature. ' rn 
Subsection (h), “Apothecaries”: This subsection is existing law 


5025 (g)) except for the substitution of the words ‘distilled 
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spirits” for the words “spirituous liquors” for purposes of clarifying 
and conforming language. 

Subsection (i), ‘Manufacturer recovering distilled spirits for reuse in 
products unfit for beverage purposes’’: This subsection is derived from 
existing law (sec. 5025 (h)) which provides that the rectification taxes 
(gallonage and occupational) shall not be imposed on manufacturin 
chemists or flavoring extract manufacturers for recovering caonaid 
alcohol or spirituous liquors from dregs or mare of percolation or 
extraction, if such recovered alcohol or spirituous liquers be again 
used in the manufacture of medicines or flavoring extracts of the kind 
in the production of which originally used. 

This subsection provides exemption from such taxes in the case of 
any manufacturer who recovers distilled spirits on which the tax has 
been paid or determined, from dregs or marc of aeeiaae or extrac- 
tion, or from medicines, medicinal preparations, food products, flavors, 
or flavoring extracts, which do not meet the manufacturer’s standards, 
if such recovered distilled spirits are used by such manufacturer in the 
manufacture of medicines, medicinal preparations, food products, 
flavors, or flavoring extracts, which are unfit for use for beverage pur- 
poses. This subsection eliminates the restriction in existing law 
which requires that such recovered distilled spirits be again used in 
the manufacture of products of the kind in the production of which 
originally used and allows such recovered distilled spirits to be used 
in any of the enumerated products which are unfit for use for beverage 
purposes. 

Subsection (j), “Stabilization of distilled spirits’: This is a new pro- 
vision. Straight whiskies and certain other distilled spirits, when 
exposed to extreme temperatures, are subject to clouding which fre- 
quently renders them unmarketable. Under existing law, treatment 
prior to bottling for the sole purpose of producing a stable product 
occasionally results in incurrence of rectification tax. To remove this 
impediment to the manufacture of a satisfactory product, this para- 

raph provides limited exemptions from the laws relating to recti- 
cation. 

Subsection (k), ‘‘Addition of tracer elements’’: This is a new provi- 
sion which exempts from the laws relating to rectification the author- 
ized addition of tracer elements to distilled spirits as provided under 
the provisions of section 5201 (d). 

Subsection (1), ‘Cross references’’. 


Section 5026. Determination and collection of rectification tax 

This section is identical with code section 5026 as contained in the 
House bill. 

Subsection (a), “‘Determination of tax’’: 

Paragraph (1), ‘General’: This paragraph is existing law (sec. 
5026 (a) (1)) except that the phrase “‘as the Secretary or his 
delegate may require” has been changed to read ‘“‘as the Secre- 
tary or his delegate may by regulations prescribe’, for technical 
clarification. 

Paragraph (2), “Unauthorized rectification’: This paragra h 
is existing law (sec. 5026 (a) (2)) except for the insertion of the 
words “premises on which rectification is authorized” in lieu of 
“an authorized rectifying plant.” This is a conforming change 
in language. 
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Subsection (b), ““Payment of tax’’: This subsection is a clarifying 
and conforming restatement of existing law (sec. 5026 (b)), with the 
added provision that the taxes imposed by section 5023 (blending of 
beverage brandies) shall be paid in accordance with section 5061. 


SUBPART C—WINES 


Section 5041. Imposition and rate of tax 

This section is identical with code section 5041 as contained in the 
House bill, except that the date “July 1, 1958”’ has been stricken each 
place it appears and the date ‘July 1, 1959” has been inserted in lieu 
thereof in order to conform to section 3 of the Tax Rate Extension Act 
of 1958 (Public Law 85-475, approved June 30, 1958). 

The section is existing law (sec. 5041), except for the addition of the 
last sentence of subsection (a). 

This sentence is added to clarify the distinction between still wines 
and effervescent. wines (carbonated wines, champagne, and other 
sparkling wines). 

The lack of such specific distinction has resulted in administrative 
difficulties. 

This change will clearly permit the addition to, or retention in, still 
wines of such small quantities of carbon dioxide as will not result in 
the production of an effervescent wine. It is understood that such 
quantities of carbon dioxide improve the character and flavor of the 
wine but do not result in an effervescent wine. 


Section 5042. Exemption from taz 

This section is identical with code section 5042 as contained in the 
House bill and is existing law (sec. 5042). 

Section 5043. Collection of taxes on wines 

This section is identical with code section 5043 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 5043). 
Section 5044. Refund of tax on unmerchantable wine 

This section is identical with code section 5044 as contained in the 
House bill. 

The section is derived from existing law (sec. 5044) which made 
certain provisions for credit, or other tax relief, with respect to un- 
merchantable domestic champagne or other sparkling wine or artifi- 
cially carbonated wine returned to bond. There is no provision in 
existing law for tax relief in respect to still wines returned to bond. 
This has caused substantial hardship in cases where tax determined 
wines are unmerchantable. This section continues existing law with 
respect to effervescent wines, and extends similar tax relief in respect 
to returned domestic still wines which are removed subject to tax on or 
after the effective date of this amendment. Also the words ‘‘without 
interest”? are added to clarify the intent that refunds and credits 
under the provisions of this section shall be without interest, and 
specific provision has been added to this section that claims under 
subsection (a) shall not be allowed unless filed within 6 months after 
the return of the wine to bond; this addition conforms this section to 
other similar provisions of subtitle E. The returned wine would 
have the same status in respect of the tax as other wine on bonded 
wine cellar premises on which the tax had not been paid. 
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Section 5045. Cross references 
This section is identical with code section 5045 as contained in the 
House bill and is a cross reference section only. 


SUBPART D—BEER 


Section 5051. Imposition and rate of tax 

This section corresponds to code section 5051 as contained in the 
House bill, and is the same as that section except that the punctuation 
of the first sentence has been corrected and the date “July 1, 1958” 
has been stricken and the date “July 1, 1959’’ has been inserted in 
lieu thereof in order . conform to section 3 of the Tax Rate Extension 
Act of 1958 (Public Law 85-475, approved June 30, 1958). 

The section is a restateme nt of existing law (sec. 5051) with certain 
changes. Since the term “removed for consumption or sale’ is 
specifically defined in section 5052 (c) as including the sale and transfer 
of possession of beer for consumption at the brewery, the words 
“sold, or’ have been eliminated as unnecessary. (For the effect of the 
definition of “removed for consumption or sale’”’ on the determination 
of tax, see explanation under section 5052 (c) (2).) 

The provision specifying statutory sizes for barrels and kegs has been 
eliminated to provide greater latitude in barrel size and design. The 
elimination a the specific statutory sizes is intended to permit the 
Secretary or his delegate to prescribe authorized sizes by regulations. 

The scetied as amended, continues the authority of the Secretary or 
his delegate to prescribe tolerances for barrels and kegs; however, the 
existing requirement, that, for tax purposes, any barrel or keg shall 
be accounted for at the next higher size if it contains more than the 
maximum tolerated quantity, has been eliminated, since the require- 
ment is not considered to be reasonable or necessary for the protec- 
tion of the revenue. 

If the quantity of beer in a barrel or keg exceeds the tolerance pro- 
vided by the regulations, it is intended that the tax will be computed 
on the actual quantity of the beer without any benefit of the tolerance 
provision. 

Section 6052. Definitions 

This section is identical with code section 5052 as contained in the 
House bill. 

Subsections (a) and (b) are existing law (sec. 5052). Subsection (c) 
is existing law (sec. 5051 (a)) except for certain important changes 

Except with respect to beer removed without payment of tax as 
authorized by law, the term “removed for consumption or sale’’ is 
defined in subsection (c) as meaning (1) the sale and transfer of posses- 
sion of beer for consumption at the brewery, and (2) any removal of 
beer from the brewery, except in the case of beer removed from the 
brewery for delivery and returned to the brewery on the day of its 
removal. 

Paragraph (1) of subsection (c) is a clarifying restatement of exist- 
ing law (sec. 5051 (a)) with respect to beer sold for consumption at 
the brewery. Under existing law the sale of a brewery, including the 
beer therein, has not been considered as a removal of the beer for con- 
sumption or sale, and no change is intended in this respect. 

Paragraph (2) of subsection (c) is a restatement of existing law 
(sec. 5051 (a)) except with respect to beer returned to the brewery on 
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the same day it is removed therefrom. Brewers have no way of de- 
termining, at the time when they load their trucks for daily deliveries, 
the exact amount of beer which will be delivered during the day from 
each such truck. Consequently, trucks may still carry undelivered 
beer at the end of the day. Under existing law, the tax is determined 
on such beer at the time of its original removal from the brewery. 
Under this amendment, if such undelivered beer is returned to the 
brewery on the day of its removal, it will not be considered as having 
been removed for consumption or sale. 


Section 5053. Exemptions 

This section is identical with code section 5053 as contained in the 
House bill and is existing law (sec. 5053). 
Section 5054. Determination and collection of tax on beer 

This section is identical with code section 5054 as contained in the 
House bill. 

Subsection (a), ‘“Time of determination’’ 

Paragraph (1), “Beer produced in the United States”: This 
paragraph is a restatement of existing law (secs. 5054 and 5055) 
without substantive ¢ ‘hange except that the terms “owner, agent, 
or superintendent of the brewery”’, as used in connection with the 
payment of the tax, are de leted since they are considered 
unnecessary. 

Paragraph (2), ‘“Beer imported into the United States’: Under 
existing law (sec. 5055) the tax on imported beer is determined 
on sale or removal for consumption or sale. This paragraph 
restates this provision to provide that the tax on imported beer 
shall be determined at the time of its importation, or, if entered 
into customs custody, at the time of its removal from such 
custody This re phr asing becomes nece ssary because the defini- 
tion of the term ‘‘removed for consumption or sale’’ in section 
5052 (c) restricts its application to domestically produced beer. 
The change is not intended to have any substantive effect. 

Existing law (sec. 5055) also provides that the tax on imported 
beer shall be paid in accordance with section 5061. This para- 
graph provides in lieu therof that this tax shall be paid under such 
regulations as the Secretary or his delegate shall prescribe. 
This change conforms these provisions, relating to beer, to a 
provisions for distilled spirits, as contained in section 5007 (b) ( 

Paragraph (3), ‘Illegally produced beer’’: Existing law eee 
no specific provision re spe ‘cting the time for payment of tax on 
illegally produced beer; however, such tax has been held to be 
due and payable immediately upon production of such beer. 
This paragraph makes such specific provision, in the same 
manner as is provided in respect to distilled spirits in section 
5006 (c) (2). 

Paragraph (4), ““Unlawfully imported beer’’: Existing law con- 
tains no specific provision respecting the time for payment of tax 
on beer unlawfully brought into the United States; however, the 
tax has been held to be due and payable immediately. This para- 
graph specifically provides that beer smuggled or brought into 
the United States unlawfully shall be held to be imported, and 
that the internal revenue tax shall be due and payable at the time 
of such importation. These provisions are consistent with the 
provisions of section 5006 (c) (2), in respect to distilled spirits. 
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Subsection (b), ‘Tax on returned beer’’: This subsection is derived 
from existing law (sec. 5057 (a)) which provides that the tax shall 
apply to beer returned to the brewery upon withdrawal from the 
market, and reconditioned. The subsection has been restated to 
provide that beer removed from the market and returned to the brew- 
ery shall be subject to all provisions of this chapter relating to beer 
prior to removal for consumption or sale. The tax on any such beer 
which is again removed for consumption or sale is to be deterntined 
and paid without respect to any tax which may have been determined 
at the time of any prior removal for consumption or sale. 

Subsection (c), ‘Stamps or other devices as evidence of payment of 
tax’’: This subsection is existing law (sec. 5055). 

Subsection (d), “Applicability of other provisions of law”: This 
subsection is existing law (sec. 5054). 

Section 5055. Drawback of tax 

This section is identical with code section 5055 as contained in the 
House bill and is existing law (sec. 5056). 

Section 5056. Refund and credit of tax, or relief from liability 

This section is identical with code section 5056 as contained in the 
House bill. 

Subsection (a), ‘‘Beer removed from market’: This subsection is 
a clarifying restatement of existing law (sec. 5057) without substantive 
change except that it further extends the privileges relating to the 
removal of beer from the market by the brewer. Under existing law 
provision 1s made for the refund or credit of tax or relief from liability 
therefor in the case of beer removed from the market before the 
transfer of title thereto to any person, provided that such beer is re- 
turned to the brewery for reconditioning or for use as material, or is 
destroyed under supervision. The provisions that the return must be 
made prior to the transfer of title to the beer, and that the beer may 
be returned only for reconditioning or for use as materials, have been 
elminated. 

Subsection (b), “Beer lost by fire, casualty, or act of God’’: This 
subsection is existing law (sec. 5057 (6) ). 

Subsection (c), “Date of filing’: This subsection is existing law 
(sec. 5057 (e) ). 


SUBPART E—GENERAL PROVISIONS 


Section 5061. Method of collecting tax 

This section is identical with code section 5061 as contained in the 
House bill. 

Subsection (a), ‘Collection by return’’: This subsection is existing 
law (sec. 5061 (a)), except for clarification of language. The words 
“or event” are added to the second sentence, following the word 
“period’’, to make it clear that returns may be prescribed to cover 
individual withdrawals or removals, or particular quantities, of the 
taxed commodities, as well as for periods of time. 

Subsection (b), ‘Discretionary method of collection’: This sub- 
section is existing law (sec. 5061 (6)). 

Subsection (c), “Applicability of other provisions of law’’: This 
subsection is ome fa (sec. 5061 (c)). 


Subsection (d), ‘‘Cross reference’. 
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Section 5062. Refund and drawback in case of exportation 

This section corresponds to code section 5062 as contained in the 
House bill. Your committee has amended subsection (b) to afford 
greater flexibility in industry operations relating to the preparation of 
distilled spirits for export. 

Subsection (a), “‘Refund”’: This subsection is existing law (sec. 5062 
(a)). 

Subsection (b), ““Drawback’’: This subsection is derived from exist- 
ing law (sec. 5062 (6)). The requirement that wines be packaged or 
bottled especially for export is deleted as unnecessary. 

Another change authorizes the allowance of drawback of the tax in 
respect of distilled spirits which have been withdrawn from bond on 
determination of tax under the provisions of section 5213. The person 
withdrawing the distilled spirits on determination of tax must post a 
bond under the provisions of section 5174 to assure the payment of 
tax. This change is consistent with the provisions of section 5061 
under which the tax may be paid on the basis of a return rather than 
by stamp. 

The authority of the Secretary or his delegate to require evidence of 
“payment of tax and exportation” is changed to authority to require 
evidence “indicating payment or determination of tax and exporta- 
tion.’”’ This conforms the language of this subsection in this regard 
to similar provisions contained in section 5175 (c). 

A further change provides that the drawback may either be paid or 
credited. This gives to the Secretary or his delegate discretion as to 
the method of allowing the drawback and will enable the Sec retary or 
his delegate to credit the amount of drawback against tax on distilled 
spirits or wines which has been determined but not yet paid. 

The House bill, as well as existing law, provides that distilled spirits, 
to be eligible for export drawback under provisions of section 5062 (b), 
must be bottled or packaged especially for export. This provision 
has resulted in situations where the distilled spirits have had to be 
rebottled or repackaged under conditions where such rebottling or 
repackaging serves no useful purpose. Your committee has revised 
this subsection to make it possible for the proprietor of a distilled 
spirits plant to restamp for export spirits bottled by him for domestic 
use, and to mark the bottles and cases in the manner required for spirits 
to be exported with benefit of drawback, if the spirits have not left the 
distilled spirits plant where bottled. 


Section 5063. Floor stocks refunds on distilled spirits, wines, cordials, 
and beer 

This section is identical with code section 5063 as contained in the 
House bill, except that the date “July 1, 1958" has been stricken each 
place it appears and the date ‘July 1, 1959” inserted in lieu thereof, 
and the date “October 1, 1958’’ has been stricken and the date 
“October 1, 1959’’ has been inserted in lieu thereof, in order to con- 
form to section 3 of the Tax Rate Extension Act of 1958 (Public Law 
85-475, approved June 30, 1958). 

Subsection (a), ““General’’: This subsection is derived from existing 
law (sec. 5063 (a)). The words ‘‘or determined” are added following 
the word ‘“‘paid”’ in two instances, and the words ‘‘whichever is later” 
are added at the end of the subsection. The addition of the words 
“or determined”’ is a necessary conforming change since it is intended 
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that the provisions of this section be equally applicable to products 
on which the tax has been paid and to those on which it has been de- 
termined but not yet paid. 

Existing law provides that claims must be filed with the Secretary 
or his delegate prior to August 1, 1959, or within 30 days from the 
promulgation of regulations under this section. The time for filing 
has been extended herein to October 1, 1959, to provide a more realistic 
time for filing claims. This conforms to comparable provisions for 
floor stocks tax refunds on cigarettes (sec. 5707). The addition of 
the words ‘‘whichever is later” is made for purposes of clarification. 

Subsection (b), ‘‘Limitations on eligibility for credit or refund”’: 
This subsection is existing law (sec. 5063 (b)). 

Subsection (c), “Other laws applicable’: This subsection is existing 
law (sec. 5063 (c)). 

Section 5064. Losses caused by disaster 

This section corresponds to code section 5064 as contained in the 
House bill, and is the same as that section except that your committee 
has changed the date “June 30, 1958” to “June 30, 1959” in subsection 
(a) in conformity with the advancement in the effective date of the 
general revision of chapter 51, as provided by your committee, and 
has revised the provisions of subsection (d). 

Subsection (a), ‘Authorization’: This subsection provides that the 
Secretary or his delegate under certain conditions is to make payments 
equal to the internal revenue taxes paid or determined (and customs 
duties paid) on distilled spirits, wines, rectified products, or beer lost, 
rendered unmarketable, or condemned by a duly authorized official, 
by reason of a ‘‘major disaster’, as determined by the President under 
the Act of September 30, 1950 (64 Stat. 1109), occurring after June 30, 
1959. The payments provided may be made only in respect to prod- 
ucts held and intended for sale at the time of disaster and only to the 
person holding the products for sale at that time. 

Subsection (b), “‘Claims’”’: This subsection provides that no claim 
shall be allowed unless filed within 6 months after the date on which 
the President makes the determination that the disaster has occurred. 
It also provides that the claimant must furnish proof that he was not 
indemnified in respect of the tax or duty on the products covered by 
the claim and that he is entitled to payment under this section. 

Subsection (c), “Destruction of distilled spirits, wines, rectified 
products, or beer’: This subsection provides that when the Secretary 
or his delegate has made payment, the products with respect‘ to which 
the payment has been made must be destroyed under such supervision 
as the Secretary or his delegate may prescribe (unless such products 
were previously destroyed under satisfactory supervision). 

Subsection (d), ‘Products of Puerto Rico’’: Subsection (d) as con- 
tained in the House bill provided for the application of this section to 
products of Puerto Rican manufacture brought into the United 
States and subsequently lost, rendered unmarketable, or condemned. 
Your committee has changed the subsection to specifically provide 
that its provisions shall not be applicable with respect to such Puerto 
Rican products. Your committee has made this change in view of the 
fact that after the bill was reported by the Committee on Ways and 
Means the Commonwealth of Puerto Rico enacted Law No. 61, 
approved June 14, 1957, authorizing the Secretary of the Treasury of 
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Puerto Rico to make refunds with respect to such Puerto Rican 
products. Therefore, the application of this section in respect to 
Puerto Rican products brought into the United States would be dupli- 
cative of the relief already afforded under the laws of the Common- 
wealth of Puerto Rico. 

It is intended that this section apply to products of the Virgin 
Islands brought into the United States. Under the provisions of 
section 7652 (b) (3) of the Internal Revenue Code of 1954, refunds or 
credits would be deductible from amounts collected in respect of 
articles from the Virgin Islands brought into the United States. 

Subsection (e), “Other laws applicable”: The purpose of this sub- 
section is to make it clear that all provisions of law, including penal- 
ties, applicable in respect of the internal revenue taxes on distilled 
spirits, wines, rectified products, and beer shall, insofar as applicable 
and not inconsistent with this section, be applied to all payments 
provided for in this section, whether or not made to the person who 
paid the tax. 


Section 5065. Territorial extent of law 


This section is identical with code section 5065 as contained in the 
House bill and is existing law (sec. 5064). 


Section 5066. Cross reference 


This section is identical with code section 5066 as contained in the 
House bill and is a cross reference section only. 


Part [[—Occupationat Tax 
SUBPART A—RECTIFIER 
Section 5081. Imposition and rate of tax 
This section is identical with code section 5081 as contained in the 
House bill. 
The section is existing law (sec. 5081) except that the phrase ‘500 
barrels a year, counting 40 gallons of proof spirits to the barrel,’”’ has 


been changed to its equivalent, “20,000 proof gallons a vear,’’ for 
purposes of simplifying the language. 
Section 5082. Definition of rectifier 

This section is identical with code section 5082 as contained in the 
House bill. 

The section is existing law (sec. 5082) with two exceptions. The 
first exception is that the parenthetical statement “(other than by 
original and continuous distillation from mash, wort, or wash, through 
continuous closed vessels and pipes, until the manufacture thereof is 
complete)”’ is revised to read: ‘‘(other than by original and continuous 
distillation, or original and continuous processing, from mash, wort, 
wash, or any other substance, through continuous closed vessels and 
pipes, until the production thereof is complete).’’ This change is 
similar Lo, and is made for the same reason as, the c hange in existing 
law contained in section 5025 (c) and recognizes the fact that distilled 
spirits may be produced by processes other than by distillation 
and from substances other than mash, wort, or wash. 

The second change is a deletion from the definition of a rectifier 
of the obsolete reference to “wholesale or retail liquor dealer who 
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has in his possession any still or leach tub, or who keeps any other 
, . . . . ’ . . 9 _ 
apparatus for refining in any manner distilled spirits. 


Section 5083. Exemptions 


This is a cross reference section only, and is identical with code 
section 5083 of the House bill. 


Section 5084. Cross references 
4 


This section is identical with code section 5084 as contained in the 
House bill and is a cross reference section only. 


SUBPART B—BREWER 


Section 5091. Imposition and rate of tax 


This section is identical with code section 5091 as contained in the 
House bill and is existing law (sec. 5091), except for simplification of 
language. 

Section 6092. Definition of brewer 

This section is identical with code section 5092 as contained in the 
House bill and is derived from existing law (sec. 5092). The rephras- 
ing of the definition is intended to make it clear that the production 
of beer by a person other than a person who has qualified under this 
chapter as a brewer is not authorized by law. 

Section 5098. Cross references 

This section corresponds to code section 5093 as contained in the 
House bill and is a cross reference section only. Cross references 
(1) and (2) have been made more descriptive of the provisions to 
which they refer. 


SUBPART C—MANUFACTURERS OF STILLS 


Section 5101. Imposition and rate of tax 


This section is identical with code section 5101 as contained in the 
House bill and is existing law (sec. 5101), except that the more modern 
and descriptive term ‘‘condenser’’ has been substituted for ‘“‘worm.”’ 
Section 5102. Defin ition of man ufacturer of stills 

This section is identical with code section 5102 as contained in the 
House bill and is existing law (sec. 5102), except that the more mod- 


ern and descriptive term ‘“‘condenser’” has been substituted for 
“worm.” 
Section 5103. Exemptions 

This section is identical with code section 5103 as contained in the 
House bill. 

This section exempts proprietors of distilled spirits plants from 
taxes imposed by section 5101. It adopts the principle of a similar 
exemption in existing law (sec. 6806) which applies to industrial alcohol 
plants only, and makes the exemption uniformly applicable to proprie- 
tors of all producing distilled spirits plants who manufacture stills 
for theirown use. The revenue effect of this exemption is nominal and 
the exemption eliminates the administrative difficulties in the determi- 
nation of the extent of repairs which may be made to a still without 
constituting the manufacture of a new still. 
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Section 5104. Method of payment of tax on stills 

This section is identical with code section 5104 as contained in the 
House bill and is existing law (sec. 5104) , except that the more modern 
and descriptive term ‘condensers’ ‘has been substituted for ‘‘worms.”’ 


Section 5105. Notice of manufacture of and permit to set up still, 


This section is identical with code section 5105 as contained in the 
House bill and is existing law (sec. 5104). 

Section 5106. Export 

This section is identical with code section 5106 as contained in the 
House bill. 

Subsection (a), ‘““Without payment of tax’’: This is a new sub- 
section which will permit the removal for exportation of stills and 
condensers without payment of the tax thereon. This provision will 
eliminate the burdensome and expensive process of first collecting 
the tax in each instance and then allowing drawback of the tax 
collected. This subsection adopts the principle generally extended 
under this chapter to the exportation of other taxable articles. 

Subsection (b), ‘‘Drawback’’: This subsection is a modification of 
existing law (sec. 5106) and eliminates the provision that taxpaid 
stills and condensers must have been manufactured exclusively for 
export in order to be eligible for export with benefit of drawback. 
This change will permit the exportation with benefit of drawback of 
any taxpaid still or condenser which has not been used. 


SUBPART D—WHOLESALE DEALERS 


This subpart and subpart E are intended to effect a major change in 
the definitions of wholesale dealers and retail dealers. The terms 
“wholesale dealer in liquors,” “wholesale dealer in beer,” “retail dealer 
in liquors,” and “retail dealer in beer’’ are redefined to conform in 
general to the trade understanding of the terms ‘‘wholesale” and “reé 
tail,’’ and to more nearly conform to the concept of wholesale and retail 
functions as defined in other Federal statutes and in State laws. 
Because of these changes in definitions, certain retail dealers who are 
now also required to pay special tax as wholesale dealers by reason of 
selling or offering for sale liquors in quantities of 5 gallons or more at 
one time to a consumer or industrial useg will be required to pay special 
tax only as retail dealers. Also, any wholesale dealers who are now 
required to pay special tax as retail dealers by reason of selling or 
offering for sale liquors in quantities of less than 5 gallons at one time 
to any person will be exempt from liability for special tax as retail 
dealers. In order to offset the revenue-reducing effect of these changes 
and of certain other changes in this subpart and subpart E, adjust- 

ments are made in the various rates of special tax, with the changes 
distributed, as equitably as is practical, in accordance with the benefits 
which are anticipated for each of the classes of dealers. 


Section 6111. Imposition and rate of tax 

This section is identical with code section 5111 as contained in the 
House bill. 

Subsection (a), ‘“‘Wholesale dealers in liquors’: This subsection is 
existing law (secs. 5111 (a) (1) and 5112 (a)) except that the existing 
rate of tax, $200, is changed to $255 
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Under existing law, practically all wholesale dealers in liquors also 
incur liability for special tax as retail dealers in liquors (at a rate of $50 
a year) by reason of selling or offering for sale liquors in quantities of 
less than 5 wine gallons. Under the provisions of section 5123 (a), a 
wholesale dealer is exempt from special tax as a retail dealer at his 
place of business. This change, therefore, in effect represents the 
effective special tax now paid by such dealer as a wholesale liquor 
dealer and a retail liquor dealer, plus a nominal increase to offset the 
revenue-reducing effect of changes in this subpart and subpart E. 

Subsection (b), ‘‘Wholesale dealers in beer’’: This subsection is a 
restatement of existing law (sec. 6111 (b) (1)) except that the existing 
rate of tax, $100, is changed to $123. 

Under existing law (in the same manner as explained under sub- 
section (a)), practically all wholesale dealers in beer also incur liability 
for special tax as retail dealers in beer (at a rate of $22 a year). Under 
the provisions of section 5123 (a) (2), a wholesale dealer in beer is 
exempt from special tax as a retail dealer in beer at his place of business. 
This change, therefore, in effect represents the effective special tax 
now paid by such dealer as a sbahiele dealer in beer and a retail 
dealer in beer, plus a nominal increase to offset the revenue-reducing 
effect of changes in this subpart and subpart E. 

Se ction 5112. Definitions 

This section is identical with code section 5112 as contained in the 
House bill. 

Subsection (a), “Dealer”: This is a new definition which provides 
a basis for the definitions of wholesale dealer in liquors and wholesale 
dealer in beer in this section and for the definitions of retail dealer in 
liquors, retail dealer in beer, and limited retail dealer in section 5122. 
This definition also establishes the meaning of the word “dealer’’ as 
used in this subpart, subpart E, and subpart G. The phrase ‘foreign 
or domestic,” in the definitions of the various classes of dealers in 
existing law has been omitted in this definition and the word “any” 
substituted therefor. It is intended that this substitution shall make 
the definition applicable to persons selling, or offering for sale, either 
foreign or domestic liquors. However, it is not intended that this 
definition shall include persons selling, or offering for sale, denatured 
distilled spirits or articles except as provided in section 5001 (a) (6). 

Subsection (b), ‘““Wholesale dealer in liquors”: This definition of 
wholesale dealer in liquors represents a basic change from the defini- 
tion of the term in existing law (sec. 6112 (a)). 

Under existing law (unless otherwise exempted), a person selling, or 
offering for sale, liquors in quantities of 5 wine gallons or more to the 
same person at the same time incurs liability for special tax as a whole- 
sale dealer in liquors and is required to post a sign and report certain 
transactions. ‘This subsection redefines the term ‘‘wholesale dealer in 
liquors” to mean any dealer, other than a wholesale dealer in beer, who 
sells, or offers for sale, distilled spirits, wines, or beer to another dealer, 
thus conforming the definition of wholesale dealer in liquors to the 
general meaning of the term in trade channels, and making it more 
nearly consistent with the meaning of the term as used in other Federal 
statutes and in State laws. This change and the related change (con- 
tained in sec. 5122 (a)) in the definition of retail dealer in liquors are 
intended to eliminate the arbitrary distinction between wholesale and 
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retail dealers based on the quantity of liquors sold, or offered for sale, 
in asingle transaction. The changes in definitions and related changes 
in this subpart and subpart E will relieve persons operating retail 
liquor stores who sell in quantities of 5 wine gallons or more to con- 
sumers from the requirements of the internal revenue laws applicable 
to wholesale liquor dealers, such as the payment of special tax as whole- 
sale dealers, the posting of wholesale dealer signs, and the reporting of 
transactions. 

Subsection (c), ‘‘Wholesale dealer in beer’’: This definition of whole- 
sale dealer in beer represents a basic change from the definition 
of the term in existing law (sec. 5112 (6)) 

Under existing law (unless otherwise exempted), a person selling, 
or offering for sale, beer in quantities of 5 wine gallons or more to the 
same person at the same time incurs liability for special tax as a 
wholesale dealer in beer. This subsection redefines the term “whole- 
sale dealer in beer” to mean any dealer who sells, or offers for sale, 
beer, but not distilled spirits or wines, to another dealer, thus conform- 
ing the definition of wholesaler dealer in beer to the general meaning 
of the term in trade channels and making it more nearly consistent 
with the meaning of the term as used in other Federal statutes and 
in State law. This change and the related change (contained in sec. 
5122 (b)) in the definition of retail dealer in beer are intended 
to eliminate the arbitrary distinction between wholesale and retail 
dealers based on the quantity of beer sold, or offered for sale, in a 
single transaction. The changes in definitions and related changes 
in this subpart and subpart E will relieve persons engaged in the 
retail sale of beer who sell in quantities of 5 wine gallons or more 
to consumers from the payment of special tax as wholesale dealers. 


Section 5113. Exemptions 

This section is identical with code section 5113 as contained in the 
House bill. 

Subsection (a), “Sales by proprietors of distilled spirits plants, 
bonded wine cellars, or breweries”: Under existing law (secs. 5118 (a), 
(b), and (c), §123 (a), 5144 (ec), and 5306), distillers, brewers, wine- 
makers, and proprietors of industrial alcohol plants and bonded 
warehouses are afforded certain exemptions from liability for special 
occupational tax as wholesale or retail dealer, with the exemption for 
each being on a somewhat different basis. This subsection will 
provide uniform exemptions for proprietors of distilled spirits plants, 
bonded wine cellars, and breweries, and thereby extends the exemp- 
tions to internal revenue bonded warehousemen and rectifiers, who 
are granted no exemptions under existing laws. These changes will 
place the special tax exemptions for plant proprietors on a more 
equitable basis, and will materially simplify the administration of 
the applicable special tax laws. The revenue effect of these changes, 
which is relatively small, is offset by the gains which will result 
from the changes in the rates of special taxes in sections 5111 and 5121. 

The term “taxpaid storeroom operated in connection therewith” 
as used in this subsection is intended to include only those storage 
facilities, the operations of which are integrated with the operations 
of the distilled spirits plant, bonded wine cellar, or brewery, as the 
case may be, and are contiguous, adjacent, or in the same immediate 
vicinity 
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Subsection (b), ‘Sales by liquor stores operated by States, Political 
Subdivisions, etc.’’: This is a new exemption which provides that no 
liquor store whic h is operated by a State, or Territory, by a political 
subdivision of a State, Territory, or by the District of Columbia, 
and which is engaged in the business of selling to persons other than 
dealers, shall be required to pay a special tax as a wholesale dealer 
by reason of sales to dealers qualified to do business as such in such 
State, Territory, Subdivision, or District, if such liquor store has paid 
the prescribed special tax as a retail dealer, and if such State, or Terri- 
tory, political subdivision of a State or Territory, or District has paid 
the applicable special tax as a wholesale dealer at its principal place 
of business. The purpose of this provision is to avoid a substantial 
increase in special tax in the case of States and Political Subdivisions 
which now sell liquors in quantities of less than 5 wine gallons from 
their retail outlets to taverns within their jurisdictions. With this 
exemption it is anticipated that the revenue derived from such liquor 
stores will be substantially unchanged. 

The term “liquor store,’’ as used in this subsection, is intended to 
mean a bona fide retail liquor store from which sales are regularly 
made to consumers. 

Subsection (ce), pein sales” 

Paragraph ( “Sales by creditors, fiduciaries, and officers of 
court”: This Seas is existing law (sec. 6113 (d) (1)), except 
forac lar ifying change. Under existing law, exemption to special 
tax is afforded to creditors, fiduciaries, and officers of courts who 
sell distilled spirits, wines, or beer received by them in their capac- 
ities as such and sold by them, as provided therein. This para- 
graph continues the special tax exemption granted by existing law 
by providing that such persons shall not be deemed to be dealers, 
and thereby clarifies their exemption from the requirements of 
sections 5114 and 5124 respecting the keeping of records. 

Paragraph (2), “‘Sales by retiring partners or representatives of 
deceased partners to incoming or remaining partners’: This para- 
graph is existing law (sec. 5113 (d) (2)) except for a clarifying 
change. Existing law in this instance affords special tax exemp- 
tion in respect to sales of distilled spirits, wines, or beer, made 
by a retiring partner or the representatives of a deceased partner, 
to the i incoming, re maining, or surviving partner or partners of a 
firm. This paragraph continues the special tax exemption granted 
by existing law by providing that such persons shall not be deemed 
to be dealers, and thereby clarifies their exemption from the re- 
quirements of sections 5114 and 5124 respecting the keeping of 
records. 

Paragraph (3), ‘Return of liquors for credit, refund, or 
exchange’: This paragraph is new. It is intended to clarify 
existing law and to remove certain administrative difficulties 
which exist because of the lack of specific exclusion of bona fide 
returns or exchanges of distilled spirits, wines, or beer from 
classification as sales; it has no revenue effect. 
ibsection(d), ‘Dealers making sales on purchaser dealer’s premises” 

Paragraph (1), ‘‘Wholesale dealers in liquors”: This paragraph 
preserves the provisions of existing law (sec. 5123 (b) (8)) in 
respect to the exemption afforded to wholesale dealers in liquors 
from special tax liability which would otherwise be incurred 
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on account of sales of beer to other dealers, at the purchasers’ 
places of business, and extends the same exemption to sales 
of wine. This is intended to give wholesale dealers the same 
freedom in selling wine on the premises of purchasing dealers 
as is now allowed in the case of beer. No decrease in revenue will 
arise-from this additional exemption, as wholesale dealers do 
not now pay special tax on the premises of retail dealers in order 
to obtain the privilege of consummating sales of wine at such 
locations. 

The exemption in existing law relating to retail dealers making 
sales on purchaser dealer premises is omitted since it is in conflict 
with other provisions of this subpart and subpart E, which pro- 
vide that sales to other dealers mex be made only by wholesale 
dealers. 

Paragraph (2), ‘‘Wholesale dealers in beer’: This paragraph 
preserves the provisions of existing law (sec. 5123 (6) (3)) in 
respect to the exemption afforded to wholesale dealers in beer 
from special tax liability which would otherwise be incurred on 
account of sales of beer to other dealers, at the purchasers’ places 
of business. 

Subsection (e), “Sales by retail dealers in liquidation’’: This sub- 
section is derived from section 5123 (c) of existing law, which provides 
exemption from liability for special tax as wholesale dealer for a retail 
dealer in liquidation who sells out his entire stock in the prescribed 
parcel or parcels, even though a parcel might exceed 5 wine gallons. 
Because of the proposed changes in applicable definitions, it is neces- 
sarv, in order to make the proposed exemption coextensive with that 
in existing law, to provide that the sale of the parcel or parcels of 
goods may be made to other dealers. 

Minor modifications in language have been made for greater clarity 
The principal such modification involves the change of the afforded 
exemption from the imposition of special tax, as in existing law, to an 
exemption from being deemed a wholesale dealer. This change 
retains the exemption to special tax as a wholesale dealer, and in 
addition clarifies the exemption of such persons from the require- 
ments of section 5114 respecting the keeping of records. 

Subsection (f), “Sales to limited retail dealers’: This subsection 
will establish new exemptions from special tax liability, which will 
permit a retail dealer in liquors or retail dealer in beer to sell at his 
place of business wines or beer, or beer only, respectively, to limited 
retail dealers (as defined in section 5122 (c)) without incurring liability 
for special tax as a wholesale dealer. The changes will resolve certain 
conflicts between Federal law and the laws of some States, where- 
under, because of differences in privileges extended to different classes 
of dealers, it would not otherwise be possible for any dealer to law- 
fully sell wines or beer to a limited retail dealer. The revenue effect 
of these exemptions will be negligible 


Section 5114. Records 
This section is identical with code section 5114 as contained in the 
House bill. 
Subsection (a), Caen 
Paragraph (1), “Distilled spirits’: This paragraph is derived 
from existing ee (sec. 5114 (a)) and retains the basic require- 
ments thereof relating to the keeping of records and the sub- 
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mission of reports by wholesale dealers in liquors, except as 
follows: 

The requirement for the submission of transcripts and 
copies of records has been changed to require extracts from, 
or copies of, records. This change is intended to permit the 

requirement of either complete copies of records, or extracts 
of such portions of the records, as may be deemed necessary 
by the Secretary or his delegate. 

2. Provision is made that the Secretary or his delegate may, 
on application of a dealer, and in accordance with regulations, 
relieve the dealer until further notice from the requirements 
for the submission of extracts from, or copies of, his records 
if he deems that the submission of such extracts or copies 
serves no useful purpose in law enforcement or in protection 
of the revenue. It has been found that under normal condi- 
tions reports are needed from only a small proportion of 
wholesale dealers, and this change will therefore serve to 
relieve industry of the necessity of preparing and submitting 
reports except when they will serve a useful purpose. 

Existing requirements for the submission of summaries are 
being re ‘tained for statistical and othe ‘7 purposes. 

Paragraph (2), ‘Wines and beer’’: This paragraph is new. It 
is intended to preserve the requirement of existing regulations 
that every wholesale dealer keep records of all wines and beer 
received, ‘and eecgieeta to the record-keeping requirement of 
existing law (sec. 5124) in respect to retail liquor dealers 

This | paragraph po not require the submission of reports. 

This provision is considered necessary for the proper adminis- 
tration of the internal revenue laws, particularly in view of pro- 
visions for payment of tax by return, as it permits the verifica- 
tion of deliveries of wines or beer, as shown in the taxpayers’ rec- 
ords, by examination of the records of the receiving wholesale 
dealer. 

Subsection (b), “Exemption of States, Political Subdivisions, etc.” 
This subsection is derived from existing law (sec. 5114 (6)) which 
exempts States and liquor stores operated by them from provisions 
of existing law (sec. 5114 (a)) respecting the keeping of records and 
the submission of reports by wholesale liquor dealers, with the pro- 
vision that the Secretary or his delegate may require the furnishing 
of transcripts, summaries, and copies of their records. The exemption 
now granted to States is being extended to Territories, to political 
subdivisions of States or Territories, and to the District of Columbia, 
in recognition of the fact that a number of States and political sub- 
divisions are wholesale dealers in liquor (as defined in sec. 5112), 
and present no major enforcement problem. The existing exemption 
is continued, and is extended to cover the requirements of paragraph 
(a) (2), provided such records are maintained and made available for 
inspection as will enable internal revenue officers to verify the receipts 
of wines and beer. 

Subsection (c), ‘‘Cross references” 


Section 5115. Sign required on premises 


This section is identical with code section 5115 as contained in the 
House bill. 
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Subsection (a), “Requirements”: This subsection is existing law 
(sec. 5116 (a)) with two changes. The requirement for the placing 
and keeping of the sign is restricted to wholesale dealers in liquors 
required to pay special tax as such dealers, thus eliminating the require- 
ment in respect to those exempt from such special tax by reason of 
the provisions of section 5113 (a) and (b). Provision is also made 
for conforming the wording of the sign to that on the dealer’s special 
tax stamp, as for example, ‘wholesale dealer in wines.” 

Subsection (b), ‘Cross reference”’ 

Section 5116. Packaging distilled spirits for industrial uses 

This section is identical with code section 5116 as contained in the 
House bill. 

Subsection (a), “General’’: Under regulations promulgated pur- 
suant to existing law, wholesale dealers in liquors may package alcohol 
for industrial purposes in containers in excess of 1 gallon and less than 
5 gallons. 

This subsection provides for the continuation, under regulations, of 
substantially the same operations, which otherwise would be pro- 
hibited because of other specific provisions in this chapter for bottling 
distilled spirits only on the premises of a distilled spirits plant. 

The sail privilege, which extends only to whole sale dealers in 
liquors, is extended by this section to retail dealers in liquors to 
conform to the new definitions of wholesale and retail dealers, since 
sales of distilled spirits for industrial use may be made either to 
another dealer (in which case the vendor is a wholesale dealer) or 
to a person using the spirits for industrial purposes (in which instance 
the vendor is a retail dealer). 

Subsection (b), “Cross references’’ 


Section 5117. Prohibited purchases by dealers 

This section is identical with code section 5117 as contained in the 
House bill and is new. It is intended to prohibit the purchase for 
resale of distilled spirits by a dealer (either wholesale or retail) from 
other than lawful sources. In general, dealers will be required to 
purchase distilled spirits from wholesale dealers in liquors who have 
paid the special tax as such. However, provision is made for such 
purchases from wholesale dealers in liquors who are exempt, at the 
place where such purchase is made, from payment of special tax 
as wholesale liquor dealer, so that purchases may be made from 
proprietors of distilled spirits plants, State liquor stores exempt 
from special tax as wholesale liquor dealer under section 5113 (b), 
or other wholesale liquor dealers exempt from such special tax. Pro- 
vision is also made for purchases by dealers from persons who sell 
distilled spirits and who by reason of provisions of this chapter are 
not required to pay special tax as wholesale liquor dealers. 


SUBPART E—RETAIL DEALERS 


This subpart contains basic changes from existing law in the defini- 
tions of retail dealers and conforms to the changes made in subpart 
D with respect to the definitions of wholesale dealers. Adjustments 
are made in this subpart in the existing rates of tax imposed on retail 
dealers in liquors and retail dealers in beer in order to offset the rev- 
enue-reducing effect of changes in this subpart and in subpart D. 
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These adjustments are distributed as equitably as is practical, in 
accordance with the benefits which it is anticipated will accrue to 
the various classes of dealers by reasons of the changes in existing 
law. 

Section 5121. Imposition and rate of tax 

This section is identical with code section 5121 as contained in the 
House bill. 

Subsection (a), “Retail dealers in liquors’: This subsection is a 
were restatement of existing law (secs. 5121 (a) (1) and 5122 (a) 
and (c)) except that the special tax on retail dealers in liquors of $50 
a year is increased to $54 a year. The purpose of this change in rates 
is to offset in part the revenue-reducing effect of the change in defini- 
tions as they relate to retail liquor dealers. Under existing law, retail 
dealers who sell or offer for sale liquors in quantities of 5 gallons or 
more to the same person at the same time are required to pay an addi- 
tional special tax of $200 a year as wholesale dealers in liquors. By 
reason of the changes in the definitions of wholesale dealers and retail 
dealers, no such additional liability will be incurred by retail dealers 
in liquors if the sales, or offers to sell, are to persons other than dealers. 

Subsection (b), ‘Retail dealers in beer’: This subsection is existing 
law (sec. 5121 (b) (1)) except for an increase in the rate of tax from $22 
a year to $24 a year. The purpose of this change is similar to the 
purpose of the change in rate in subsection (a). Under existing law, 
retail dealers in beer incur additional liability of $100 per year as 
wholesale dealers in beer whenever they sell or offer for sale beer in 
quantities of 5 gallons or more. By reason of the changes in the 
definitions of wholesale dealers and retail dealers, no such ‘additional 
liability will be incurred by retail dealers in beer if the sales, or offers 
to sell, are to persons other than dealers. 

Subsection (c), ‘‘Limited retail dealers’: This subsection is derived 
from existing law (sec. 5121 (c)) and continues the existing rate of tax 
on limited retail dealers. 

Né ction 5122. Defin tions 

This section is identical with code section 5122 as contained in the 
House bill. 

Subsection (a), ‘Retail dealer in liquors”: This definition of retail 
dealer in liquors re woe nts a basic change from the definition of the 
term in existing law (sec. 5122 (a) 

Under existing law, a retail dealer in liquors is a person selling, or 
offering for sale, liquors in quantities of less than 5 gallons to the same 
person at the same time. This subsection redefines the term “retail 
dealer in liquors” to mean any dealer, other than a retail dealer in 
beer or a limited retail dealer, who sells, or offers for sale, any distilled 
spirits, wines, or beer, to any person other than a dealer, thus con- 
forming the definition of retail dealer in liquors to the general meaning 
of the term in trade channels and making it more nearly consistent 
with the meaning of the term as used in other Federal statutes and in 
State laws. This change and the related change (contained in sec. 
5112 (b)) in the definition of wholesale dealer in liquors are intended 
to eliminate the arbitrary distinction between wholesale and retail 
dealers based on the quantity of liquors sold, or offered for sale, in a 
single transaction. The changes in definitions and related changes 
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in this subpart and subpart D will relieve persons operating retail 
liquor stores who sell in quantities of 5 gallons or more to consumers 
from the requirements of the internal revenue laws applicable to 
whoiesale liquor dealers, such as the payment of special tax as whole- 
sale dealers, the posting of wholesale dealer signs, and the reporting 
of transactions. 

Subsection (b), ‘Retail dealer in beer’’: This definition of retail 
dealer in beer represents a basic change from the definition of the 
term in existing law (sec 5122 (6)). 

Under existing law, a retail dealer in beer is a person selling, or 
offering for sale, beer in quantities of less than 5 gallons to the same 
person at the same time. This subsection redefines the term ‘retail 
dealer in beer’ to mean any dealer, other than a limited retail dealer, 
who sells, or offers for sale, beer, but not distilled spirits or wines, to 
any person other than a dealer, thus conforming the definition of 
retail dealer in beer to the general meaning of the term in trade 
channels and making it more nearly consistent with the meaning of 
the term as used in other Federal statutes and in State laws. This 
change and the related change (contained in sec. 5112 (c)) in the defini- 
tion of wholesale dealer in beer are intended to eliminate the arbitrary 
distinction between wholesale and retail dealers based on the quantity 
of beer sold, or offered for sale, in a single transaction. The changes 
in definitions and related changes in this subpart and subpart D will 
relieve persons engaged in the retail sale of beer who sell in quantities 
of 5 gallons or more to consumers from the requirements of the internal 
revenue laws applicable to wholesale dealers in beer, such as the pay- 
ment of special tax as wholesale dealers 


Subsection (c), ‘‘Limited retail dealer’: The definition of “limited 
retail dealer’’ in this subsection is derived eas bitettn law (sec. 6121 
c)). Without substantive change, the definition specifies the fra- 


ternal, civic, and other organizations or persons to which the privileges 
of a limited retail dealer are extended 
Section 5123. Exen ption 

This section is identical with code section 5123 as contained in the 
House bill. 

Subsection (a), ‘‘Wholesale dealers’ 

Paragraph 1), “Wholesale dealers in liquors”: This is a new 
provision which exempts a wholesale dealer in liquors from the 
special tax as a retail dealer at any location where such wholesale 
dealer is required to pay special tax under section 5111 (a). 
This change will result in no loss in revenue, since the special 
tax rate for wholesale dealers in liquors is increased from $200 
to $255 a year under the provisions of section 5111 (a). 

Paragraph 2), ‘Wholesale a. in beer’: This is a new 
provision which parallels paragraph (1) in its purpose and effect 
by ae a wholesale dealer in ee from the special tax as 
a retail dealer in beer. This change will result in no loss in 
revenue, since the special tax rate for wholesale dealers in beer 
is increased from $100 to $123 a year under the provisions of 
section 5111 (b) 

Subsection (b), ‘“Business conducted in more than one location” 

Paragraph (1), ‘Retail dealers at large’: This paragraph is 
existing law (sec. 5123 (6) (1)). 
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Paragraph (2), ‘Dealers on trains, aircraft, and boats’’: This 
amy Aine with the exception of ee (B), is existing 
law (sec. 6123 (6), (2)). Subparagraph (B) is new and extends 
the provisions of this paragraph (relating to the issuance of special 
tax stamps to retail dealers on trains, aircraft, or boats or other 
vessels, engaged in the business of carrying passengers) to persons 
carrying on the business of a retail dealer in liquors or a retail 
juan in beer on boats or other vessels operated by them, when 
such persons operate from a fixed address in a port or harbor 
and supply exclusively boats or other vessels, or persons thereon, 
at such ports or harbors. 
Subsection (c), “Cross references’’ 
Section 5124. Records 

This section is identical with code section 5124 as contained in the 
House bill. 

Subsection (a), “Receipts”: This subsection is a clarifying 1 estate- 
ment of existing law (sec. 6124 (a)) except that the requirements there- 
of have been specifically extended to retail dealers in beer. Under 
existing law, retail liquor dealers are required to maintain records of 
receipts of beer, whereas no such specific statutory requirements exist 
with respect to retail dealers in beer. However, such records are re- 
quired by regulations. In view of the increased need for such rec- 
ords, due to the taxpayment of beer on the basis of returns, it is 
deemed desirable to insure by law the maintenance and the availa- 
bility of such records. 

Subsection (b), “Dispositions”: This is a new provision which au- 
thorizes the Secretar y or his delegate, when he deems it necessary for 
law enforcement purposes or for the protection of the revenue, to 
require by regulations retail dealers in hquor and retail dealers in beer 
to keep records of the disposition of distilled spirits, wines, or beer. 
It is not the intent of this subsection that retail dealers in liquors and 
retail dealers in beer be required as a routine matter to keep records 
of all of their dispositions of distilled spirits, wines, or beer. 

Subsection (c), ‘Cross reference” 

Section 5125. Cross references 


This section is identical with code section 5125 as contained in the 
House bill and is a cross reference seetion only. 


SUBPART F—NONBEVERAGE DOMESTIC DRAWBACK CLAIMANTS 


Section 5131. Eligibility and rate of tax 

This section is identical with code section 5131 as contained in the 
House bill. 

Subsection (a), ‘‘ Eligibility for drawback’: This subsection is exist- 
ing law (sec. 5131 (a)) with one substantial change. Under existing 
law, distilled spirits to be eligible for drawback must be produced in 
domestic registered distilleries or industrial alcohol plants. This pro- 
vision has precluded the allowance of drawback on imported distilled 
spirits which have been withdrawn from customs custody without 
yayment of tax and transferred to industrial alcohol bonded ware- 
1ouses. Section 5232 authorizes the withdrawal from customs cus- 
tody of distilled spirits of 185° or more of proof without payment of 
tax for transfer to the bonded premises of a distilled spirits plant. 













































132 EXCISE TAX TECHNICAL CHANGES ACT OF 1958 


This subsection eliminates the existing discrimination against the use 
of such imported distilled spirits subject to drawback in the manu- 
facture of nonbeverage products, by providing for the use of any dis- 
tilled spirits withdrawn from the bonded premises of a distilled spirits 
plant. 

Subsection (b), ‘‘Rate of tax’”’: This subsection is existing law (sec. 
5131 (6)) except that the word ‘‘withdrawals,”’ wherever it appeared, 
has been changed to “‘use’’, to conform to the language of section 5134 
and to conform to the construction of existing law 


Section 5132. Registration and regulation 

This section is identical with code section 5132 as contained in the 
House bill and is a clarification of existing law (sec. 5132). 

Section 5133. Investigation of claims 

This section is identical with code section 5133 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 5133) 
without substantive change. 

Section 5134. Drawback 

This section is identical with code section 5134 as contained in the 
House bill. 

Subsection (a), “Rate of drawback’’: This subsection is a restate- 
ment of existing law (sec. 5134 (a)) except for the deletion of obsolete 
material relating to drawback in the case of distilled spirits taxpaid 
prior to November 1, 1951. The language has been changed to pro- 
vide a refund of all but $1 of the distilled spirits tax so this provision 
will not need to be changed with each change in the distilled spirits 
tax rate. 

Subsection (b), ‘Claims’: This subsection is existing law (sec. 
§134 (b)), except for simplification of language. 


SUBPART G—GENERAL PROVISIONS 


Se ction 5141. Re gistration 

This section is identical with code section 5141 as contained in the 
House bill and is a cross reference section only. 

Section 5142. Payment of tax 

This section is identical with code section 5142 as contained in the 
House bill. 

Subsection (a), “Condition precedent to carrying on business”: 
This subsection is existing law (sec. 5142 (a)) except for the deletion of 
the words “in the manner provided in this part.’’ The effect of this 
change and of the deletion of section 5143 of existing law is to require 
payment of occupational taxes imposed by this part on or before 
engaging in a trade or business on which such taxes are imposed. 

Under existing law (sec. 5143 (a)) each person engaged in or carrying 
on any trade or business subject to special tax under chapter 51 is 
required to file a return and pay the tax at such time during the 
calendar month in which the special tax liability commences as will 
enable the Secretary or his delegate to receive such return and tax 
not later than the last day of such month. Under existing law, such 
special taxes for continuing businesses are due and payable during the 
month of July. 
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The purpose of changing the time of payment of special taxes 
imposed under this part is to facilitate enforcement of the provisions 
relating to special tax. This change is consistent with the provisions 
of section 4901 of existing law relating to the time for payment of 
certain other types of occupational taxes. 

Specific provision has been made that this subsection is not appli- 
cable to the special tax imposed on nonbeverage manufacturers by 
section 5131. This is consistent with the provisions of section 5131 
and regulations under existing law. 

Subsection (b), “Computation”: This subsection is a clarifying re- 
statement of existing law (sec. 5142 (b)). Specific provision has been 
made that this subsection is not applicable to the special tax imposed 
on nonbeverage manufacturers by section 5131. This is consistent 
with the provisions of section 5131 and regulations under existing law. 

Subsection (c), “How paid”’ 

Paragraph (1), “Stamp”: This paragraph is existing law 
(sec. 5142 (c)). 

Paragraph (2), “Cross reference” 

Section 5143. Provisions relating to liability for occupational taxes 

This section is identical with code section 5143 as contained in the 
House bill. 

Subsection (a), ‘‘Partners’”’: This subsection is existing law (sec. 
5144 (a)) except for the change of the word “c opartnership” to “‘part- 
eueahias. ” This change is for the purpose of using more accurate 
terminology and is not intended to change the substantive effect of 
this provision. 

Subsection (b), ‘Different businesses of same ownership and loca- 
tion’’: This subsection is existing law (sec. 5144 (6)). 

Subsection (c), ‘‘Businesses in more than one location” 

Paragraph (1), “Liability for tax’’: This paragraph is a clarify- 
ing restatement of existing law (sec. 5144 (c)). The word “the” 
preceding “special tax’? is changed to “a” in order to clearly 
include all special taxes imposed by this part under the provisions 
of this paragraph. The provisions relating to keeping the regis- 
ter are also clarified. 

Paragraph (2), “Storage”: This paragraph is a clarifying re- 
statement of existing law (sec. 5144 (c)). The term “liquors” has 
been substituted for the words ‘goods, wares, or merchandise”’ 
as more accurate language. 

This paragraph exempts from payment of special taxes the 
places where liquors are stored but not sold or offered for sale. 

Paragraph (3), ‘Definition of place’: This paragraph is a 
clarifying restatement of existing law (sec. 6144 (c)) 

Subsection (d), “‘Death or change of location’: This subsection is 
a clarifying restatement of existing law (sec. 6144 (d)). The phrase 
“the surviving spouse’”’ is substituted for “his wife’’; also provision is 
made for succession of a husband or wife to the business of his or her 
living spouse and for succession of remaining partners to the business 
of a partnership after death or withdrawal of a member of the partner- 
ship. These changes reflect long-standing construction of existing 
law. 

Subsection (e), “Federal agencies or instrumentalities’’: This sub- 
section is existing law (sec. 5144 (e)). 
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Section 5144. Supply of stamps 

This section is identical with code section 5144 as contained in the 
House bill. 

The section is existing law (sec. 5145) except that the word ‘‘worms 
has been changed to ‘“‘condensers”’ as a conforming change in nomen- 
clature. 


) 


Section 5145. Application of State laws 
This section is identical with code section 5145 as contained in the 
House bill and is existing law (sec. 5148). 


Section 5146. Preservation and inspection of records, and entry of 
premises for inspection 

This section is identical with code section 5146 as contained in the 
House bill. 

Subsection (a), “Preservation and inspection of records’: This 
subsection combines the provisions of existing law (secs. 5114 (a), 

§124 (b), and 5124 (c)) relating to the preservation and inspection of 
records of wholesale and retail dealers. 

The aprpanie statutory period for the preservation of records (2 
years) has been omitted and authority provided for the Secretary or his 
delegate to prescribe the period of retention by regulations. This 
change is made to provide for more flexible recordkee ping se 
ments and is consistent with similar changes in other provisions of this 
chapter. 

The specific provision for taking abstracts has been omitted, as the 
authority to examine records includes the authority to take abstracts 
therefrom. 

Subsection (b), “Entry of premises for inspection’: While existing 
law (sec. 7606) provides authority for the entry for purposes of inspec- 
tion of premises where taxable articles are kept, this subsection gives 
specific authority to the Secretary or his delegate to enter during 
business hours the premises (inc luding places of storage) of any dealer 
for the purpose of inspection or examination of any records or docu- 
ments required to be kept by such dealer under this chapter or regula- 
tions issued pursuant thereto, and of any distilled spirits, wine, or 
beer kept by such dealer on such premises. The purpose of this sub- 
section is to reaffim and clarify the authority of the Secretary or his 
delegate with regard to the entry of wholesale and retail dealer premises 
for purposes of inspection. 


Section 5147. Application of subpart 

This section is identical with code section 5147 as contained in the 
House bill. 

The section is existing law (sec. 5149) except that the reference to 
chapter 53 is deleted, since section 5846 of existing law governs the 
applicability of the provisions relating to special tax in the case of 
chapter 53. 


Section 5148. Cross references 


This section is identical with code section 5148 as contained in the 
House bill and is a cross reference section only. 
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SUBCHAPTER B—QUALIFICATION REQUIREMENTS FOR 
DISTILLED SPIRITS PLANTS 


Section 5171. Establishment 


This section is identical with code section 5171 as contained in the 
House bill, except that y our committee has changed the date “June 20, 
1958,” to “June 30, 1959,” in subsection (b), in conformity with the 
advancement in the effective date of the general revision of chapter 51, 
as provided by your committee. 

Under existing law, (secs. 6172, 5175, 5178, 5231, 5248 (a), 5271, 
5301, 5802, 5808, 5804 (a) (1), 5805, and 5831 (a) (1)), there are 
9 completely separate types of establishments which are required to 
be qualified under the Internal Revenue laws in order to perform all 
of the activities relating to production, storage, denaturation, recti- 
fication, and bottling of distilled spirits. Persons intending to produce 
distilled spirits are required to qualify as proprietors of registered 
distilleries, fruit distilleries, or industrial alcohol plants; those ‘intend- 
ing to store distilled spirits in bond are required to qualify as pro- 
prietors of internal revenue bonded warehouses or industrial alcohol 
bonded warehouses; those intending to denature distilled spirits are 
required to qualify as proprietors of industrial alcohol denaturing 
plants or distillery denaturing bonded warehouses; those intending to 
rectify distilled spirits are required to qualify as proprietors of recti- 
fying plants; and those intending to bottle distilled spirits after pay- 
ment or determination of tax are required to qualify as proprietors 
of taxpaid bottling houses, unless qualified as proprietors of rectifying 
plants. The requirements for qualifying to commence or continue 
such businesses are substantially different. This section provides, in 
lieu of the 9 separate existing types of establishments, for a single 
distilled spirits plant. In a distilled spirits plant the proprietor may 
perform such of the functions of the 9 separate types of establishments 
as he may qualify to perform under the provisions of this chapter. 
The consolidation of the types of establishments will facilitate simpli- 
fication of procedures for the Government and for plant proprietors, 
particularly those proprietors who desire to perform functions now 
requiring the qualification of more than one type of plant. Under 
existing law (sec. 5231), internal revenue bonded warehouses may be 
established at the discretion of the Secretary or his delegate, and 
nothing in this section is intended to limit the discretion of the Secre- 
tary or his delegate under section 5178 with respect to the establish- 
ment of bonded warehousing facilities. 

Subsection (a), ‘‘General requirements’: This subsection provides 
uniform requirements for the registration of distilled spirits plants, 
[t not only requires that every person shall make application for, 
and receive notice of, the registration of his plant before engaging in 
the business of a distiller, bonded warehouseman, rectifier, or botiler 
of distilled spirits, but also provides that the Secretary or his delegate 
may require reregistration under such conditions as he may by regu- 
lations prescribe. The provision that no plant shall be registered 
under this section until the applicant has complied with the laws 
and regulations in relation to the qualification thereof is intended to 
be equally applicable in the case of applications required to be filed 
subsequent to initial registration. 
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The function of denaturation, which under existing law requires 
separate qualifications, will, under the conditions and within the 
limitations prescribed in this chapter, be performed on the bonded 
premises of a distilled spirits plant. 

Subsection (b), ‘“‘Permits”’ 

Paragraph (1), ‘“Requirements’’: Under existing law it is un- 
lawful, except pursuant to a basic permit issued by the Secre- 
tary or his delegate under the provisions of the Federal Alcohol 
Administration Act, to engage in the business of distilling dis- 
tilled spirits, rectifying or ~blending distilled spirits or wine, or 
bottling, or w arehousing and bottling, distilled spirits. As used 
in such act the term “distilled spirits’ means distilled spirits for 
nonindustrial use. 

Existing provisions of ~ Internal Revenue Code (secs. 5301, 
5302, 5308 and 5804 (a) (1)) require permits for the establishment 
of industrial alcohol ee industrial alcohol bonded ware- 
houses, and industrial alcohol denaturing plants. 

The basic effect of this paragraph is to place all distilling, ware- 
housing, denaturing, rectifying, and bottling operations under 
permit, by providing that every person required to file an appli- 
cation for registration under subsection (a), whose distilling, ware- 
housing, or bottling operations (or any part thereof) are not 
required to be covered by a basic permit under the Federal 
Alcohol Administration Act, shall, before commencing any such 
operations, apply for and obtain a permit under this “subsection 
to engage in such operations. 

The provisions of section 5271 (b), (c), (d), (e), (f), (g) and 
(h) and section 5274, pertaining to applications and permits for 
industrial use of distilled spirits, are extended to applications, to 
persons filing applications, and to permits required by or issued 
under this subsection. 

Paragraph (2), ‘‘Exceptions for agency of a State or Political 
Subdivision’”’: Agencies of States or political subdivisions 
thereof, or officers or employees of such agencies, engaged in the 
business of distilling distilled spirits, rectifying or blending dis- 
tilled spirits or wine, or bottling, or warehousing and bottling, 
distilled spirits, are not required to obtain permits under the 
provisions of the Federal Alcohol Administration Act. How- 
ever, under existing internal revenue laws, any such agencies or 
persons who establish industrial alcohol plants, industrial alcohol 
bonded warehouses, or industrial alcohol denaturing plants are 
required to obtain permits. This paragraph provides that para- 
graph (1) shall not apply to any agency of a State or political 
subdivision thereof or to any officer or employee of such agency, 
and that no such agency or officer or employee shall be re quired 
to obtain a permit under paragraph (1). This exception is 
applicable only to officers or et a acting in an official 
capacity, and applies only to permits and not to the registration 
requirements contained in subsection (a). 

Paragraph (3), ‘Continuance of business’; This paragraph 
provides for the continuation of existing operations in plants 
qualified under the internal revenue laws on the day preceding 
the effective date of this section, pending reasonable opportunity 
to make an application for permit, and pending final action on 
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such application, but only if the provisions of this chapter relat- 
ing to qualification are otherwise complied with. 

Subsection (c), “Cross references” 

Section 5172. Application 

This section is identical with code section 5172 as contained in the 
House bill. 

In lieu of various provisions of existing law (secs. 5172, 5175, 5178, 
§231, 5243 (a), 5271, 5801, 5802, 5803, 5305 and 5331 (a) (1)) in respect 
to information to be furnished in connection with the qualification of 
the various types of plants, this section requires that certain informa- 
tion be disclosed in the application for registration which is required 
under the provisions of section 5171 (a), and provides discretionary 
authority for the Secretary or his delegate to require by regulations 
any other information which he deems necessary for the purpose of 
carrying out the provisions of this chapter. 


Section 5173. Qualification bonds 


This section corresponds to code section 5173 as contained in the 
House bill. Your committee has amended paragraph (1) of sub- 
section (c) by deleting the provisions relating to the computation of 
the 20-year bonding period in the case of distilled spirits mingled in 
storage tanks in internal revenue bond. For purposes of more 
orderly presentation, these provisions, with certain revisions, have 
been incorporated in code section 5006(a)(2) as contained in this 
bill. Your committee has also deleted from paragraph (1) the words 
‘“‘20 years” and has inserted in lieu thereof “the time acne for 
the determination of tax under section 5006 (a) (2)” as a clarifying 
and conforming change. In paragraph (1) of subsection (b), the phrase 
“the time which he shall carry on such business” has _ been 
changed to “the time in which he shall carry on such business” 
to correct an inadvertent omission and restore the language 
of existing law. Also, in paragraph (1) of subsection (c), 
the phrase ‘stored on such premises or in transit thereto’’ 
has been changed to “stored on such premises and in transit 
thereto” to restore the language of existing law, which better expresses 
the intent of the paragraph. 

The section is principally derived from the various provisions of 
existing law relating to bonds required for qualifying and operating a 
registered distillery, fruit distillery, industrial alcohol plant, industrial 
alcohol bonded warehouse, industrial alcohol denaturing plant, in- 
ternal revenue bonded warehouse, distillery denaturing bonded ware- 
house, or rectifying plant. It consolidates these provisions to pro- 
vide greater uniformity and simplicity in the bonding requirements 
for the functions of distilling, bonded warehousing, and rectifying, and 
increases revenue security. This section does not provide for separate 
bonds for denaturation, as is required by existing law (secs. 5808 and 
6331), since denaturation will be performed under the operating bond 
given by the proprietor of the distilled spirits plant in which the dis- 
tilled spirits are denatured. 

Subsection (a), ‘General provisions”: This subsection consolidates 
and restates the provisions of existing law (secs. 5172, 5176 (a), 5232 
(a), 5272, 5301, 5802, 5308, 5804 (a) (5), 5805 and 5831 (a) (8)) and 
regulations issued pursuant thereto in respect to the general condi- 
tions of operating bonds given by proprietors of registered distilleries, 
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fruit distilleries, industrial alcohol plants, internal revenue bonded 
warehouses, industrial alcohol bonded warehouses, industrial alcohol 
denaturing plants, distillery denaturing bonded warehouses, and recti- 
fying plants, and continues their application to persons intending to 
commence or to continue the business of a distiller, bonded warehouse- 
man, or rectifier. 

Subsection (b), “Distiller’s bond’’: This subsection is principally 
derived from existing law (secs. 5176 (a) and (d) and 5177) relating to 
distiller’s bonds. Through the elimination of specific provisions in 
existing law (secs. 5801 and 53806) relating to bonds of industrial 
alcohol plants, the provisions of this subsection will apply to all 
production of distilled spirits, and to denaturation when performed by 
the producer of the spirits on the basis of entry for immediate de- 
naturation. 

The first sentence of this subsection is in conformity with existing 
law and regulations in respect to distilleries. The requirement in 
existing law for the execution of a new bond on May | of each year 
is eliminated, so that the Secretary or his delegate may prescribe 
continuing bonds, or bonds for specific periods. 

Paragraph (1), “Conditions of approval’: This paragraph is a 
clarifying restatement of existing law (secs. 5176 (a), 5177 (6) (1), 
(2), and (3), and 5177 (c)) in respect to distilleries, with certain 
modifications. 

The provisions relating to appeal in the case of refusal of the 
designated officer to approve the distiller’s bond are omitted, 
since section 5551 (c) is intended to be applicable to appeals from 
the disapproval of such bonds. 

The provisions of existing law requiring the filing of an in- 
demnity bond in lieu of lien by a distiller who does not hold clear 
title to his premises and who cannot furnish the Government the 
consent and stipulation of the owner or lienor are continued; 
however, under this paragraph the distiller is also permitted to 
file such bond voluntarily to relieve his property from future 
lien. This change is designed to eliminate administrative com- 
plexities for the Government and to relieve unreasonable burdens 
upon industry which have resulted from the existing inflexible 
lien provisions, such as preventing the voluntary encumbrance 
of major fixed assets, restricting the removal of obsolete equip- 
ment, and impeding the temporary installation of experimental 
equipment not owned by the proprietor. 

Under existing law, this indemnity bond is required to be in a 
penal sum equal to the appraised value of the property. Such 
appraised value in many instances is so high as to make that 
requirement unrealistic. This paragraph provides that the penal 
sum shall be equal to the appraised value, but not in excess of 
$300,000. 

(For other provisions respecting the indemnity bond provided 
for in this subsection, see section 5004 (b) (3) (B).) 

Paragraph (2), “Cancellation of indemnity bond’’: This para- 
graph is new and makes provision for the cancellation of an 
indemnity bond when the liability for which it was given ceases 
to exist. This provision will serve the same purpose in respect 
to indemnity bonds given in lieu of lien as that now served by the 
provisions of existing law (sec. 5004 (a) (4)) for the issuance of a 
certificate of discharge of lien. 
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Paragraph (3), “Judicial sale’: This paragraph is existing law 
(sec. 5177 (b) (4)). 

Subsection (c), ‘‘Bonded warehouseman’s bonds’’: This subsection 
is principally derived from existing law (Sec. 5232 (a)) relating to 
bonds for internal revenue bonded warehouses. The distinctive 
specific provisions in existing law (Secs. 5802, 5303, 5306, and 5331 
(a) (3)) relating to bonds of industrial alcohol bonded warehouses, 
industrial alcohol denaturing plants, and distillery denaturing bonded 
warehouses have been eliminated in order to establish uniform pro- 
visions for bonds for the warehousing of all types of distilled spirits 
in a single type plant. Because of the inclusion of denaturation of 
distilled spirits as a function to be performed on the bonded premises 
of a distilled spirits plant, rather than in a separate establishment, 
bonds given under this section will be applicable to denaturation 
when performed after entry of the spirits into bonded storage. 

Paragraph (1), “General requirements’: The provisions of the 
first sentence, relating to the penal sum of the bond, are the same 
as provided in existing law (sec. 5292 (a)), and regulations issued 
pursuant thereto, for internal revenue bonded warehouses. 

This paragraph, as amended by your committee, provides that 
the bonded warehouseman’s bond shall be conditioned on the 
withdrawal of the distilled spirits from storage on bonded premises 
within the time prescribed for the determination of tax under 
section 5006 (a) (2). 

Paragraph (2), ‘“Exception’”’: The exception provided in para- 
graph (2) permits the Secretary or his delegate to specify by 
regulations certain bonded warehousing operations, not involving 
the storage of more than 500 wooden casks or packages, for which 
a bond in maximum penal sum of less than $200,000 may be 
approved. This exception recognizes that the risk of unauthor- 
ized removal of spirits on storage may be greater when they are 
stored in wood than when stored in metal drums or bulk tanks; 
first because the normal soakage, leakage, and evaporation of dis- 
tilled spirits from wooden containers makes precise accounting for 
such spirits impossible, and, second, because illegal access to the 
contents of a wooden package is more difficult to detect than 
such access to the contents of a properly sealed or protected 
metal drum or tank. 

Subsection (d), ‘‘Reetifier’s bond’: This subsection is derived from 
existing law (sec. 5272) which provides that the business of a rectifier 
shall be carried on under such bonds as the Secretary or his delegate 
may prescribe by regulations. The specific provisions for maximum 
and minimum bonds provided in this subsection correspond to the 
provisions of regulations issued under existing law. 

Subsection (e), “Combined operations”’: 

Paragraph (1), “Distilled spirits plants’: This paragraph 
adopts principles used in regulations issued under existing law 
(sec. 5804 (a) (6)) in setting maximum penal sums of bonds for 
the combined operation of an industrial alcohol plant, industrial 
alcohol bonded warehouse, and denaturing plant, or any two of 
these plants; that is, that the total penal sum of bonds for two or 
more related operations need not be as large as the total of bonds 
required for the individual operations, since the Government has 
available the total amount of the combined bond in respect to 
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any operation. In no case will the Government’s protection as 
to any operation be less than the protection provided under 
existing law. 

Paragraph (2), ‘Distilled spirits plants and adjacent bonded 
wine cellars”: This paragraph is new and makes further applica- 
tion of the principle applied in paragraph (1), to distilled spirits 
plants producing distilled spirits adjacent to bonded wine cellars. 
There is an interrelation between such plants and such wine 
cellars, since the distilling material is usually fermented in the 
bonded wine cellar, and the brandy used in the production 
of wine is usually produced in the adjacent distilled spirits plant. 

Subsection (f), “Blanket bonds’: This subsection is new. It 
provides discretionary authority for the Secretary or his delegate to 
authorize, by regulations, a person operating more than one distilled 
spirits plant in a designated geographical area to give a blanket bond 
covering his operations at those plants and at any bonded wine 
cellars adjacent to such plants. The penal sum of the blanket bond 
would be based upon the total of the penal sums of bonds (other 
than indemnity bonds) which would be required under this section if no 
provision were made for blanket bonds. Such penal sum would be 
determined from the table in the text, which is so designed that, if the 
total of the bonds which would otherwise be required exceeds $300,000, 
the penal sum of the blanket bond given in lieu thereof would be 
somewhat less than such total, but the security available to the 
Government in respect to any individual plant would be greater than 
that of the bond otherwise applicable thereto. 

The word “person” as used in this subsection includes, in the case 
of a corporation, controlled or wholly-owned subsidiaries. A controlled 
subsidiary is intended to mean a corporation where more than 50 per- 
cent of the voting shares is owned by the parent corporation. 

Subsection (g), ‘“‘Liability under combined operations and blanket 
bonds’”’: This subsection is new. The interests of the Government 
are served by its provision that the total amount of any bond given 
under subsection (e) or (f) shall be available for the satisfaction of any 
liability incurred under any of the terms or conditions of the several 
bonds for which the combined or blanket bond is substituted. 
Section 6174. Withdrawal bonds 

This section is identical with code section 5174 as contained in the 
House bill. 

Subsection (a), “‘Requirements’”’ 

Paragraph (1) is a clarifying and conforming restatement of 
existing law (secs. 5176 (6) and 5232 (b)) in respect to the posting 
of bonds for the withdrawal of distilled spirits from bond on 
determination of tax by distillers and proprietors of internal 
revenue bonded warehouses. It extends such provisions to all 
qualified producers and bonded warehousemen of distilled spirits. 
These provisions, like the corresponding provisions of existing 
law, are applicable only when a return system for payment of the 
distilled spirits tax is prescribed under regulations issued pursuant 
to the provisions of section 5061 (a). 

Paragraph (2) constitutes an important change in existing law. 
It provides that the proprietor of a distilled spirits plant author- 
ized to receive the distilled spirits for rectifying or bottling may, 
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upon application, assume liability at the receiving plant for pay- 
ment of the tax, and furnish bond therefor. No limitation is 
placed on the penal sum of this bond, which is to be prescribed 
by regulations. If distilled spirits are withdrawn under the 
bond provided for in this paragraph, the liability for the tax 
on such spirits would not be chargeable to any bond given under 
the provisions of paragraph (1). 

Subsection (b), ‘Release of other bonds’’: Under existing law the 
operating bonds of proprietors of registered distilleries and internal 
revenue bonded warehouses continue to cover liability for tax until 
the tax is paid, and thus supplement bonds given for withdrawals on 
determination of tax. This subsection provides that the bonds of 
proprietors covering operations on bonded premises, and bonds given 
under prior provisions of internal revenue law to cover similar opera- 
tions, shall no longer cover liability for payment of the tax imposed 
under section 5001 (a) when a bond has been filed under subsection 
(a) and the distilled spirits have been withdrawn from bonded prem- 
ises thereunder. 

This separation of bond liability provides a clearer basis for eval- 
uation of risk and frees the operating bonds to cover the risk which 
they have historically covered under the system where the tax was 
paid prior to withdrawal of distilled spirits from bond. 

Section 5175. Export bonds 

This section is identical with code section 5175 as contained in 
the House bill. 

The section is derived from existing law (secs. 5243 (e) and 5247 (a)) 
and incorporates several important changes, as follows: 

(1) The limitations of existing law ( sec. 5247 (a)) that the ex- 
portation of distilled spirits be at the instance of the owner of 
the spirits and in the original casks or packages, or in packages, 
filled from such casks or packages, are considered to impose un- 
necessary restrictions, and are accordingly deleted. 

(2) Provision is made, in case of distilled spirits withdrawn for 
exportation without payment of tax on application of the pro- 
prietor of the bonded premises from which the spirits are with- 
drawn, that the bond of the proprietor, covering operations on 
his bonded premises, shall also cover the exportation, and the 
bond specified in subsection (a) shall not be required. It is 
believed that the Government is afforded adequate security in 
such cases without recourse to special export bonds. 

(3) The provisions of existing law (sec. 5248 (e)) prohibiting 
the allowance of drawback upon any spirits bottled in bond are 
deleted. This will permit proprietors to taxpay bottled-in-bond 
products and export the bottled-in-bond goods with benefit of 
drawback in the same manner as other taxpaid spirits. This 
affords proprietors greater flexibility in operations in connection 
with the exportation of bottled-in- -bond distilled spirits, which 
under existing law, can be stocked for exportation only in ‘internal 
revenue bonded warehouses. 


Section 5176. New or renewed bonds 
This section is identical with code section 5176 as contained in 
the House bill. 
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Subsection (a), “General’’: This subsection is existing law in 
respect to operating bonds of distillers and internal revenue bonded 
warehousemen (secs. 5176 (c) and 5232 (c)) except that the provision 
for a new bond in case of the death of any surety has been deleted, as 
individual sureties are no longer accepted on these bonds. The 
provisions are extended to apply to all bonds required or given under 
sections 5173, 5174, and 5175. 

Subsection (b), ‘‘Bonded warehouseman’s bonds’’: This subsection 
is a restatement of existing law (sec. 5232 (c)) in respect to internal 
revenue bonded warehouses. The language has been rephrased 
for clarification, and the provisions are made applicable to the function 
of storing distilled spirits in bond on the bonded premises of any 
distilled spirits plant. 

Section 5177. Other provisions relating to bonds 

This section corresponds to code section 5177 as contained in the 
House bill. The language of the cross referenees in subsection (b) 
has been amended for the purpose of achieving consistency with the 
provisions to which they relate. 

Subsection (a), ‘‘General provisions relating to bonds’’: Section 
§561 of existing law is applicable to bonds required to commence 
or continue the business of a distiller or rectifier. This subsection is 
intended to extend the provisions of section 5551 to all bonds required 
by or given under sections 5173, 5174, and 5175. 

Subsection (b), ‘‘Cross references” 

Section 5178. Premises of distilled spirits plants 

This section corresponds to code section 5178 as contained in the 
House bill, and is the same as that section, except that your com- 
mittee has made two amendments thereto. Subsection (a) (1) (C) 
has been amended by substituting the phrase “location, Se chtien. 
arrangement, and method of operation’”’ for “location, construction, 
and arrangement” , in order to clarify the authority of the Secretary 
or his delegate to permit the continuation of established businesses 
which are duly authorized under existing law, in any instance where 
he deems that such continuation will not jeopardize the revenue, 
even though the original establishment of similar businesses could not 
be authorized under the provisions of this bill. Subsection (a) (3) (C 
has also been amended, by striking the phrase ‘‘used solely for the 
storage or packaging of distilled spirits” and substituting in lieu 
thereof “used exclusively for the storage, botthns,;.or packaging of 
distilled spirits, and activities related thereto’. This amendment is 
intended to avoid an unnecessarily restrictive interpretation of the 
provisions in respect to the use of warehouse rooms or buildings. 

Subsection (a), “Location, construction, and arrangement’”’ 

Paragraph (1), ‘‘General’’ 

Subparagraph (A) provides general authority for the 
prescribing of regulations relating to the location, con- 
struction, arrangement, and protection of distilled spirits 
plants, in lieu of the detailed statutory requirements in 
existing law (secs. 6173, 5231, 6271, 5273, and 5305) relating 
to the location, construction, arrangement, and protection 
of the various types of plants which under existing law 
are necessary to perform the functions of distilled spirits 

plants. The detailed requirements in existing law have 
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caused administrative difficulties and impeded the technologi- 
cal progress of industry 

Subparagraph (B) applies the restrictions in existing law 
(sec. 5171), relating to the location of registered distilleries, to 
the location of distilled spirits plants for the production of 
distilled spirits, except that the specific provisions prohibiting 
the location of such plants on premises where vinegar is 
manufactured or produced, or where sugars or sirups are 
refined, are deleted. The carryi ing on of businesses other than 
those listed in this paragragh is also prohibited, except when 
authorized under the provisions of subsection (b). 

Subparagraph (C) will permit the Secretary or his delegate 
to approve the location, construction, arrangement, and 
method of operation of any existing registered distillery, 
fruit distillery, industrial alcohol plant, internal revenue 
bonded warehouse, industrial alcohol bonded warehouse, in- 
dustrial alcohol denaturing plant, distillery denaturing bonded 
warehouse, rectifying plant, or taxpaid bottling house (or any 
combination thereof under the same proprietorship in the 
same general location) for a distilled spirits plant for the 
performance of the same general functions as the present 
plant (or plants), if he deems that the location, construction, 
arrangement, and method of operation thereof will afford 
adequate security to the revenue. 

Your committee has inserted the phrase, ‘‘and method of 
operation’’, to clarify the authority of the Secretary or his dele- 
gate to permit the eantinuation of duly authorized existing 
operations, in existing facilities, in any instance where he 
deems that such continuation will not jeopardize the revenue, 
even though the original establishment of similar operations 
could not be authorized under the provisions of this bill. 
This provision recognizes the practical necessity of allowing 
the o_o of existing operations in existing facilities. 

Paragraph (2), “Production facilities” 

er eeaceeah (A) is derived from existing law (sec. 6307) 
which provides that alcohol may be produced at any qualified 
industrial alcohol plant from any raw materials or by any 
process suitable for the production of alcohol. It provides 
that production facilities of a distilled spirits plant may be 
used to produce distilled spirits from any source or substance. 
Under these provisions the artificial distinctions between pro- 
duction facilities, based upon their qualification as either 
distilleries or industrial alcohol plants, are eliminated. 

Subparagraph (B) retains the general principle expressed 
in existing law (sec. 6173 (6)) that the distilling system shall 
be so connected and constructed as to prevent the abstraction 
of spirits prior to their deposit in receiving cisterns, with 
modifications to permit greater flexibility in operations and 
utilization of modern technological developments in produc- 
ing and gi auging distilled spirits, The term “deposit in 
receiving cisterns”’ is deleted and “production gauge”’ is sub- 
stituted, since gauging by meters or other devices is now 
feasible without deposit of the spirits in a tank or cistern. 
Also, large quantities of distilled spirits for industrial use are 
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produced without fermentation in chemical processes wherein 
the product is neither potable nor readily recoverable as 
potable distilled spirits during preliminary stages of the 
production process. The maintenance of a closed, sealed, 
distilling system at these stages of production entails un- 
necessary administrative expense and needlessly hampers the 
proprietor’s operations. 

Subparagraph (C) is derived from existing law (sec. 5178), 
relating to the construction, arrangement, identification, and 
security of distillery fixtures and equipment. The provisions 
of existing law are made generally applicable to fixtures and 
equipment on bonded premises of distilled spirits plants. 
Certain specific and detailed requirements are omitted in 
order to afford more administrative latitude, consistent with 
the greater flexibility in utilization of facilities provided for 
in this chapter. 

Paragraph (3), “Bonded warehousing facilities’: This para- 
graph contains provisions for the establishment of bonded ware- 
housing facilities. Under the discretion granted the Secretary in 
existing law (sec. 5231) to establish warehouses, regulations have 
permitted a distiller to establish an internal revenue bonded 
warehouse on, or contiguous to, his distillery, and have permitted 
the establishment of warehouses at other locations by any person 
only upon a showing of need therefor. Also, within the discretion 
granted under existing law (sec. 5302) relating to industrial 
alcohol bonded warehouses, regulations have permitted the estab- 
lishment of such warehouses by the proprietor of an industrial 
aleohol plant on the premises of his producing plant, or elsewhere. 
With the unification of all of these producing and warehousing 
operations within the concept of the distilled spirits plant, the 
basic authority of the Secretary to limit the establishment of 
facilities for bonded warehousing (other than those established in 
conjunction with production facilities) has been retained for the 
protection of the revenue and to avoid excessive supervisory and 
administrative costs. 

Existing law (secs. 5231 and 5248 (a)) relating to internal 
revenue bonded warehouses provides that such warehouses shall 
be used exclusively for the storage of distilled spirits and for the 
bottling of distilled spirits in bond. The House bill continued 
these provisions in substance by providing that, where distilled 
spirits are to be stored in bond in casks, packages, cases, or similar 
portable approved containers, facilities for their storage must be 
provided in a room or building to be used solely for the storage 
or packaging of distilled spirits. Your committee has revised the 
language of this paragraph in respect to the use of such rooms 
or buildings to make it clear that these facilities may also be used 
for activities related to storage, bottling, or packaging distilled 
spirits. These provisions are not applicable in respect to dena- 
tured distilled spirits because of the provisions of code section 
5202 (d) as contained in this bill. 

Paragraph (4), “Bottling facilities” 

Subparagraph (A) retains the authority for bonded ware- 
housemen to establish facilities for the traditional bottling of 
distilled spirits in bond as provided under existing law (sec. 
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5248 (a)). By confining this authorization to those pro- 
prietors who are authorized to store distilled spirits in casks, 
packages, cases, or similar portable approved containers, it 
is intended to limit traditional bottling in bond to the type 
of premises where it is permitted under existing law, and to 
the bottling of beverage products. 

Subparagraph (B) is derived from existing law (secs. 5271 
and 5278) pertaining to the establishment of facilities for 
rectification, and the purposes for which such facilities may 
be used. The provisions relating to the establishment of such 
facilities as a separate distilled spirits plant, or as a part of a 
distilled spirits plant also qualified for the production or 
bonded warehousing of distilled spirits, are in keeping with 
the concept of the “distilled spirits plant under which it is 
intended that facilities for producing, bonded warehousing, 
denaturing, rectifying, or bottling, under one proprietorship 
and in one general location, be qualified, wherever practical, 
as a single distilled spirits plant. 

Subparagraph (C) is intended to preserve the equivalent 
of the present taxpaid bottling house, wherein distilled spirits 
may be bottled without rectification. Regulations promul- 
gated under existing law provide for the establishment of 
such plants under restrictions substantially as set forth in 
this subparagraph. Restrictions of this nature are considered 
essential to protect the revenue and to avoid additional 
supervisory cost, and are consistent with the provisions of 
the Federal Alcohol Administration Act relating to bulk sales 
and bottling (27 U. S. C. 206). 

Subparagraph (D) is derived from existing law (secs. 6271 
and 5273) and is intended to prohibit the establishment of 
bottling premises on the bonded premises of a distilled spirits 
plant and to provide authority for the promulgation of regu- 
lations relating to the means and manner of separation of 
bottling premises from the bonded premises of a distilled 
spirits plant. 

Paragraph (5), ““Denaturing facilities’: Under existing law 
(secs. 5808, 5805, and 5331 (a)) denaturation is performed in 
separately qualified plants. This paragraph provides that de- 
naturing facilities established on the bonded premises of a distilled 
spirits plant shall be arranged and segregated in such manner as 
the Secretary or his delegate may by regulations require. (For 
authority to denature see sec. 5241.) 

Subsection (b), ‘‘Use of premises for other businesses’”’: This sub- 
section is derived from existing law (sec. 5171) relating to registered 
distilleries, which empowers the Secretary or his delegate to authorize 
the carrying on of businesses, other than those spec ‘fic rally authorized 
or prohibited by statute, on distillery premises when the Secretary or 
his delegate finds that such operations will not jeopardize the revenue. 
This subsection is intended to continue this authority, and extend it 
to the entire distilled spirits plant. Specific statutory provision is 
made for an applic ation and approval to carry on such businesses. 

Subsection (c), ‘‘Cross references’’ 
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Section 5179. Registration of stills 

This section is identical with code section 5179 as contained in the 
House bill. 

Subsection (a), ‘‘Requirements’”’: This subsection is a clarifying 
restatement of existing law (sec. 5174) without substantive change. 

Subsection (b), ‘‘Cross references”’ 

Section 5180. Signs 

This section is identical with code section 5180 as contained in the 
House bill. 

Subsection (a), “Requirements”: Existing law (secs. 5180 and 5274) 
and regulations require the posting by plant proprietors of signs identi- 
fying the premises by proprie torship, registry number, and type of 
establishment. This subsection requires the posting of a sign denoting 
the proprietorship and the business or businesses in which the pro- 
prietor is engaged, and provides that signs be in such form and contain 
such information as regulations may require. This provision will 
make possible the se bats utilization of plant designations which 
have obtained public and commercial significance, such as “‘fruit 
distillery,” “‘rectifying plant,’’ etc. 

Subsection (b), “‘Cross reference” 


Section 6181. Cross references 


This section is identical with code section 5181 as contained in the 
House bill and is a cross reference section only. 


SUBCHAPTER C—OPERATION OF DISTILLED SPIRITS 
PLANTS 


This subchapter unifies the provisions of existing law relating to the 
operation of registered distilleries, fruit distilleries, industrial alcohol 
plants, internal revenue bonded warehouses, industrial alcohol bonded 
warehouses, industrial alcohol] denaturing plants, distillery denaturing 
bonded warehouses, rectifying plants, and taxpaid bottling houses. 
It provides for the conduct of any or all of the present functions of 
these nine plants within a single distilled spirits plant. The unifica- 
tion of these provisions has been accompanied by provision for greater 
administrative discretion in the controls to be exercised, thus per- 
mitting adoption of modern methods of control and continued sim- 
plification of administration and supervision. Such unification will 
also provide opportunity for relief of industry from unnecessary 
restrictions on the manner in which their operations are to be con- 
ducted, the permissible hours of operation, the type of containers 
which may be used, and the type of records which must be kept and of 
reports which must be filed. Greater latitude is also provided for 
administrative discretion in the manner of gauging distilled spirits 
and the stamping of containers thereof. 


Part I—GENERAL PROVISIONS 


Section 6201. Re gulation of operations 

This section is identical with code section 5201 as contained in the 
House bili, except that your committee has added a new provision in 
subsection (b) relating to the production of non-potable chemical 
mixtures containing distilled spirits. 
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Subsection (a), ‘“General’’: This subsection continues the authority 
provided in existing law (secs. 5193 (a), 5194 (g), 5241 (a), 5281, 
5282 (a), 5802, £305, 5806, 5307, and 5319 (6)) for the Secretary or his 
delegate to regulate operations relating to the production, storage, 
denaturation, rectification, and bottling of distilled spirits. Such 
authority is extended to cover the regulation of other operations which 
may be authorized on the premises of distilled spirits plants under 
section 5178 (b). 

Subsection (b), “Distilled spirits for industrial uses’: This subsec- 
tion is a clarifying restatement of existing law (sec. 5305) to conforth it 
to the distilled spirits plant concept. It is the same as the House 
bill except for the last sentence, which has been added by your com- 
mittee 

Much of the industrial alcohol produced today is made by synthetic 
processes (for example, from petroleum derivatives). The product 
of the earlier stages of the process is generally a non-potable Reimitel 
mixture containing a small proportion of distilled spirits. The manu- 
facturing process is frequently performed on the premises of a large 
petroleum refinery or other industrial plant where it is impractic able 
to include the earlier stages of the production on bonded premises. 
In order to facilitate and simplify the administration of the provisions 
of chapter 5} under such circumstances, vour committee has provided 
that the Secretary or his delegate may waive any provision of that 
chapter with respect to the produc tion of such chemical mixtures, and 
has further provided that the subsequent processing of such mixtures 
on the bonded premises of a distilled spirits plant shall be deemed to 
ba production of distilled spirits for the purposes of that chapter. 
No jeopardy to the revenue will be involved by this change since 
such mixtures require expensive and complex equipment for completion 
of processing and are not suitable for diversion to illicit channels. 

Subsection (c), “Hours of operations’: This subsection is derived 
from existing law (secs. 5196, 5215, and 5306), which contains specific 
restrictions on the ears of operations with respect to the production 
of distilled spirits and the hours for removal of distilled spirits. How- 
ever, the hours of production for industrial alcohol plants are exempt 
from such restrictions, except that regulations may reimpose such 
restrictions. Furthermore, the hours of production for fruit distilleries 
are also exempt from such restrictions by regulations. There is similar 
lack of uniformity in existing law with respect to hours within which 
distilled spirits may be removed from warehouses, as well as from pro- 
ducing establishments. There has been a substantial change in the 
conditions which existed (lighting, transportation facilities, etc.) when 
the statutory restrictions on hours of operation were enacted, and, 
therefore, this subsection is designed to permit modifications to meet 
current conditions by « liminating specific restrictions and authorizing 
the Secretary or his delegate, within certain limitations, to prescribe 
regulations relating to hours for distilling operations and to hours for 
removal of distilled spirits 

Subsection (d), ‘Identification of distilled spirits”: This subsection 
is new. It provides for a new basic control technique for the enforce- 
ment of this chapter through the introduction into distilled spirits of 
racer elements which will not umpair the quality of the distilled spirits 
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for their intended use. Subsequent analysis would identify the tracer 
element or elements present, and thereby reveal the source of the dis- 
tilled spirits; absence of appropriate tracer elements would constitute 
evidence of unlawful operations. 


Section 5202. Supervision of operations 

This section corresponds to code section 5202 as contained in the 
House bill, except that your committee has amended subsection (d) 
by inserting the parenthetical phrase ‘other than denatured distilled 
spirits” to “avoid the possible construction that the distilled spirits 
which are required to be stored in locked rooms or buildings are inclu- 
sive of denatured distilled spirits. The storage of denatured distilled 
spirits in locked rooms or buildings is not a requirement of present 
law, and is not deemed necessary “for the protection of the revenue. 

Subsection (a), ‘General’: This subsection provides authority for 
the Secretary or his delegate, by regulations, to prescribe the degree 
of supervision to be maintained over distilled spirits plants, and the 
manner in which they shall be supervised. These provisions are in 
lieu of the many detailed and specific requirements in existing law 
(secs. 5192 (a) and (c), 5241 (a) and (6), and 5282 (6)). This permits 
adjustments in supervisory practices to utilize more efficient proce- 
dures and scientific techniques, and will allow industry to adopt tech- 
nological advances in operating procedures. 

Subsection (b), “Removal of distilled spirits from distilling system” 
This subsection continues the principle of the closed distilling system 
required by existing law (secs. 5173 (b) and 5192 (6) and (c)) but 
provides greater scope for administrative determination of the means 
or methods of protection which will be required or which may be ap- 
proved. 

Subsection (c), “Storage tanks’’: This subsection is derived from 
existing law (sec. 5241 (a) and (b)) and regulations issued thereunder 
which provide that storage tanks for the bonded warehousing of 
distilled spirits shall be kept closed, and the flow of distilled spirits 
into and out of such tanks shall be controlled by Government locks. 
This subsection provides more latitude for the utilization of improved 
supervisory techniques and of mechanical or other control devices. 

Subsection (d), “Storage rooms or cree This subsection is 
derived from existing law (sec. 5241 (b)). It continues the require- 
ment for Government locked rooms or buildings for the bonded 
storage of distilled spirits (other than denatured distilled spirits) in 
barrels or other portable containers. Such security is deemed neces- 
sary, due to the impracticability (by reason of losses through leakage 
and evaporation) of maintaining an accurate accounting for spirits 
aged in wood, and due to the greater opportunity for diversion in the 
case of distilled spirits in portable containers. 

Subsection (e), ““Denaturation of distilled spirits’: This subsection 
continues the requirement of existing law (sec. 5331 (a) (7)) that the 
denaturation of distilled spirits be supervised, but leaves to the 
Secretary or his delegate the degree and type of supervision to be 
exercised and the type of devices or methods to be utilized in con- 
trolling the operation. 

Subsection (f), ‘“Gauging’’: This subsection is a consolidation and 
generalization of existing law (secs. 5193 (a) and 5250) for more uni- 
form administration. It provides that certain important gauges of 
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distilled spirits shall be made or supervised by internal revenue offi- 
cers, under such regulations as the Secretary or his delegate shall 
prescribe. 

Subsection (g), ‘Bottling in bond”: This subsection retains the 
provision of existing law (sec. 5243 (6)) requiring that the bottling of 
distilled spirits in “bond be done under supervision. The specific 
supervision to be given to this operation is left to regulations, to 
provide authority for the exercise of appropriate administrative 
discretion. 

Section 5203. Entry and examination of premises 

This section is identical with code section 5203 as contained in the 
House bill. 

Subsection (a), ‘‘Keeping premises accessible’: This subsection is 
existing law in respect to distillers (sec. 5196 (a)). It is extended to 
apply uniformly to all proprietors of distilled spirits plants. 

Subsection (b), “Right of entry and examination”: This meee 
tion is a clarifying restatement of existing law (sec. 5196 (b) and ( 
in respect to distilleries, and is extended to apply uniformly to “al 
distilled spirits plants, and to any premises where distilled spirits are 
rectified. 

Subsection (c), ‘Furnishing facilities and assistance’: This sub- 
section is intended to continue existing law (secs. 5196 (c) and (e) and 
6283) in respect to distillers and rectifiers. It is extended to apply 
uniformly to all proprietors of distilled spirits plants. 

Subsection (d), ‘Authority to break up grounds or walls’: This 
subsection is a clarifying restatement of existing law (secs. 5196 (d) 
and 5283) with respect to distilling and rectifying premises. It is 
extended to apply uniformly to all distilled spirits plants. 

Subsection (e), “Cross reference’’ 

Section 5204. Gauging 


This section is identical with code section 5204 as contained in the 


House bill. 

Subsection (a), ‘General’: This subsection provides general au- 
thority for the Secretary or hia delegate to prescribe by regulations 
the purposes for which distilled spirits shall be gauged (in addition 
to those specified in section 5202 (f)), as well as the times for required 
gauges and the conditions under which the gauges shall be made. 
This subsection re places similar provisions of existing law (secs. 5193 
(a), 5194 (g), 6246, and 6282 (6)) providing for the gauging of distilled 
spirits. 

Subsection (b), “Gauging instruments’: This subsection is existing 
law (sec. 5212) except that (1) the phrase “for the determination of 
tax’”’ has been added, to clarify the authority of the Secretary or his 
delegate to prescribe gauging instruments or means of gauging, and 
(2) the phrase “or methods” has been inserted in order that the Sec- 
retary or his delegate may prescribe methods other than the use of 
traditional instruments for making gauges, as newer methods are de- 
veloped and their merit proven. Technological developments in in- 
strumentation and the development of techniques of statistical sam- 
pling are expected to be of great benefit to both Government and 
industry, and any such developments, or others not now foreseen, are 
intended to be utilizable under this subsection. 
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Subsection (c), “Gauging, stamping, marking, and branding by 
ee This subsection is a consolidated restatement of existi 
aw (secs. 5193 (d), 5250 (b), 5282 (b), and 5306) and regulations issu 
thereunder, made applicable to all proprietors of distilled spirits plants. 


Section 5205. Stamps 

This section corresponds to code section 5205 as contained in the 
House bill, except that your committee has made revisions as follows: 

1. Paragraph (2) of subsection (a) has been amended to limit the 
applicability of the exception contained in subparagraph (C) to dis- 
tilled spirits lawfully withdrawn from bond which are in immediate 
containers stamped under other provisions of internal revenue or 
customs law or regulations issued pursuant theret >. 

2. Paragraph (3) of subsection (a) has been amended to provide 
that the requirement that stamps shall be affixed in such a manner as 
to be broken when containers are opened shall not be applicable in the 
case of containers of a capacity of more than 5 wine gallons. This 
change eliminates an impractical requirement in the case of the affix- 
ment of stamps under paragraph (2) to containers such as barrels and 
drums. 

3. Subsection (g) has been amended to permit the Secretary or his 
delegate to waive requirements for the obliteration and effacement of 
marks or brands (or portions thereof) on emptied packages of distilled 
spirits where he determines that no jeopardy to the revenue will be 
involved. The change will permit the elimination of unnecessary 
work and expense incurred in obliterating meaningless remnants of 
marks on emptied packages. 

4. A grammatical correction has been made in paragraph (2) of sub- 
section (i), which is a cross reference. 

Subsection (a), “Stamps for containers of distilled spirits’: 

Paragraph (1), “Containers of distilled spirits bottled in bond”’: 
This paragraph, relating to the stamping of distilled spirits 
bottled in bond, is a clarifying and conforming restatement of 
existing law (sec. 5008 (a) (1)). (For provisions relating to the 
manner of affixing stamps, see paragraph (3).) 

Paragraph (2), ‘Containers of other distilled spirits’: This 
paragraph is a restatement of existing law (sec. 5008 (b) (1)). 
The phrase “lawfully withdrawn from bond” has been inserted 
in sbiiaineraatie (A), (C), (D), and (F) to make it clear that 
the exceptions contained in these subparagraphs do not apply to 
distilled spirits which have not been lawfully withdrawn from 
bond. Subparagraph (C) has been restated and revised by your 
committee to make it clear that the exception therein applies 
only to distilled spirits in immediate containers which are stamped 
under other provisions of internal revenue or customs law or 
regulations issued pursuant thereto. (The term “container”’ is 
defined in section 5002 (a) (9)). 

Paragraph (3), ‘Stamp regulations”: This paragraph is exist- 
ing law (sec. 5008 (a) (1) and (2) and (6)), except for the follow- 
ing changes: 

1. The provisions relating to the affixing of stamps in such 

manner as to be broken on opening the container has been 

made inapplicable in the case of containers of more than 5 

wine gallons, since such provision is impracticable in the case 
of bulk containers. ' 
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2. Provision has been made to permit the Secretary or his 
delegate to relieve the requirements that the stamps be so 
affixed as to be broken on opening the bottle or other con- 
tainer, if the container is such as cannot again be used after 
opening. This is intended to give discretion to the Secre- 
tary or his delegate to permit the use of liquor containers 
which are of - material, or which are so designed as not 
to admit of stamping across the mouth, provided the con- 
tainers are not, by reason of their design, susceptible of re- 
use. 

3. The authority of the Secretary or his delegate to pre- 
scribe regulations with respect to stamps under this para- 
graph is extended to include stamps prescribed for bottled 
alcohol under section 5235. 

4. The specific requirements for the destruction of stamps 
affixed to containers under the provisions of section 5008 (6) 
of existing law have been omitted. This paragraph con- 
tinues authority for the Secretary or his delegate to prescribe 
regulations relating to the destruction of stamps affixed 
pursuant to this subsection and makes such authority appli- 
cable in respect to stamps affixed under the provisions of 
section 5235. 

Subsection (b), “Stamps for containers of distilled spirits withdrawn 
from bonded premises on determination of tax’’: This subsection con- 
tinues the requirements of existing law (secs. 5198 (a) and 5250) and 
regulations issued thereunder that containers of distilled spirits with- 
drawn from bonded premises on determination of tax shall be stamped. 

The exemption provided for cases of bottled distilled spirits filled on 
bonded premises, with the bottles therein stamped under the provi- 
sions of subsection (a) or section 5235, is in accordance with existing 
law and regulations. 

Subsection (c), “Stamps for containers of distilled spirits withdrawn 
for exportation”’: 

Paragraph (1), ‘“Exportation without payment of tax’’: This 
paragraph is derived from existing law (see. 5009) which requires 
the stamping of all distilled spirits intended for export, before 
removal from the internal revenue bonded warehouse. The 
language has been simplified, and detailed requirements have been 
left to regulations. The limitation on the application of existing 
law, that the exportation be made in the original casks or pack- 
ages, or in packages filled from the original packages, is removed, 
as it serves no useful purpose in the administration of the chapter, 
and restricts industry in its operations. 

Paragraph (2), ‘““Exportation with benefit of drawback’’: This 
paragraph is derived from existing law (sec. 5008 (b) (1) ) which 
requires the stamping of containers of distilled spirits packaged, 
but not bottled especially for export. It provides that the 
Secretary or his delegate may require any container of distilled 
spirits bottled or packaged especially for export to be stamped 
under its provisions. 

It is intended that the export stamp provided for in this paragraph 
might, if regulations so prescribe, be the same basic stamp as is used 
for domestic distilled spirits, overprinted to show use on products 
bottled or packaged for export. 
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In the event a stamp is not prescribed under this paragraph the 
provisions of subsection (a) (2) will apply. 

Subsection (d), “Stamps for containers of 5 wine gallons or more of 
distilled spirits filled on bottling premises”: This subsection is derived 
from existing law (secs. 5115 and 5282 (b) and (c)) which provides that 
containers-of distilled spirits containing 5 gallons or more, filled by a 
rectifier or wholesale liquor dealer, shall be stamped. These provi- 
sions are made applicable to all such packages filled on bottling 
premises for removal therefrom. Details of existing law, such as 
those relating to the manner of affixing stamps, are omitted, and the 
Secretary or his delegate is instead granted authority to prescribe 
regulations relating to the stamping of these containers. 

Subsection (e), “Issue for restamping”’: This subsection is existing 
law (sec. 5010 (a)) except for two changes. The phrase ‘ ‘may issue 
stamps” has been changed to “may authorize restamping.”’ This is 
intended to provide authority for the Secretary or his delegate to 
authorize restamping whether or not the stamp is furnished by the 
Government. Also, the phrase, ‘‘of containers” has been substituted 
for “‘packages”’ in present law. Containers is a broader term, and is 
intended to cover all approved containers. including bottles, required 
to be stamped. 

Subsection (f), ‘‘Accountability’’: This subsection is existing law 
(sec. 5010 (b)) except that the specific requirement that ‘‘all stamps 
relating to distilled spirits shall be charged to the principal collection 
officer in each internal revenue district” has been deleted. 

Subsection (g), “Effacement of stamps, marks, and brands on 
emptied containers’’: This subsection is a clarifying restatement of 
existing law (sec. 5010 (c)) made applicable to all immediate con- 
tainers of distilled spirits except containers stamped under subsec- 
tion (a) or section 5235. The word “immediate” is specifically in- 
tended to make it clear that the provisions relating to the destruction 
of marks and brands are not applicable to marks and brands on cases 
of bottled distilled spirits. This subsection, as amended by your 
committee, provides authority for the Secretary or his delegate to 
waive requirements for the obliteration and effacement of marks or 
brands (or portions thereof) on emptied packages of distilled spirits 
where he determines that no jeopardy to the revenue will be involved. 

Subsection (h), “Form of stamp’: This subsection is new. It 
provides for administrative discretion in the type of stamp to be 
used and the method of applying the stamp, by permitting the Secre- 
tary or his delegate to prescribe by regulations that any stamp 
required: by or prescribed pursuant to the provisions of this section 
or section 5235 may consist of such coupon, serially numbered ticket, 
imprint, design, or other form of stamp as may by regulations be 
prescribed. 

Subsection (i), ““Cross references” 


Section 5206. Containers 


This section corresponds to code section 5206 as contained in the 
House bill, except that your committee has amended subsection (d) 
in order to make it completely clear that the provisions of subsec- 
tion (c) are applicable to the marking, branding, and identification of 
cases containing bottles or other immediate containers of distilled 
spirits. 
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Subsection (a), ‘Authority to prescribe’”’: This subsection consti- 
tutes an important change in existing law. Existing law (secs. 6193 (a) 
and (6), 5194, 5247 (a) and (d), and 5302) contains numerous and 
diverse restrictions on the types of containers in which the different 
kinds of distilled spirits may be stored, transferred, packaged, or 
withdrawn. Such detailed restrictions have proven cumbersome of 
administration and have hampered the utilization of efficient method 
of storage, transfer, packaging, and withdrawal. This subsection 
replaces these statutory restrictions by a general provision granting 
administrative authority for control by regulations of the containers 
to be used under particular circumstances or for specific purposes. 
The basic purpose is to eliminate artificial distinctions and restrictions 
and to facilitate more efficient operations. It is intended that this 
section be broadly construed, so that the Secretary or his delegate 
may permit efficient storage, transfer, and withdrawal operations. 

Subsection (b), “Standards of fill’: This subsection is derived from 
existing law (sec. 5193 (c)) providing that the Secretary or his delegate 
may by regulations prescribe the standards of fill of casks or packages 
of distilled spirits at each distillery. Such authority is extended to 
standards of fill for all approved containers of distilled spirits, except 
the fill of containers of one gallon or less for other than industrial use 
which is controlled under other provisions of law. 

Subsection (ec), ‘“Marking, branding, or identification”: This sub- 
section provides general authority for the Secretary or his delegate to 
prescribe by regulations the manner of marking, branding, or iden- 
tifying containers of distilled spirits, including cases. This general 
authority replaces the many similar provisions of existing law (secs. 
5009, 5198 (a), 5194, 5243 (d) and (e), 5250 (a), and 5282 (6)) both for 
specific markings and for authority to regulate marking, branding, or 
identifying containers of distilled spirits, including cases. Because 
of the limitation on applicability in subsection (d) following, these 
provisions do not apply to bottles of distilled spirits for other than 
industrial use, the labeling of which is controlled under other pro- 
visions of law. 

Subsection (d), “Applicability”: This subsection is new and limits 
the application of this section to containers of distilled spirits for 
industrial use, to containers of distilled spirits of a capacity of more 
than one gallon for other than industrial use, and to cases containing 
bottles or other immediate containers of distilled spirits. 

Subsection (e), “Cross references”’. 

Section 5207. Records and reports 

This section is identical with code section 5207 as contained in the 
House bill. 

Subsection (a), “Records of distillers and bonded warehousemen”’: 
This subsection provides uniform requirements for the maintenance of 
records by distillers and bonded warehousemen and replaces similar 
provisions of existing law (sec. 5197 (a) (1) (A) and (a) (2)). It 
continues regulatory authority under existing law (secs. 5305 and 
5331 (a) (3)) relating to records to be kept by proprietors of industrial 
alcohol plants, industrial alcohol bonded warehouses, industrial 
alcohol denaturing plants, and distillery denaturing bonded ware- 
houses. Under existing law and regulations proprietors of distillery 
denaturing bonded warehouses, industrial alcohol bonded warehouses, 
and industrial alcoho] denaturing plants are required to maintain 
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records of their operations. However, the statutory requirement for 
the maintenance of records of the operations of internal revenue 
bonded warehouses is placed upon Government officers rather than 
upon proprietors of such establishments. This subsection places all 
these operations on a comparable basis insofar as the keeping of 
records and the rendering of reports are concerned, by providing that 
bonded warehousemen shall maintain records and submit reports 
relating to their operations. The uniform statutory requirements in 
this subsection are intended to place greater responsibility upon 
proprietors for their operations, and to relieve internal revenue officers 
from detailed clerical duties in this regard. 

Subsection (b), ‘‘Records of rectifiers and bottlers’: This subsec- 
tion provides uniform statutory requirements for the maintenance of 
records by rectifiers and bottlers. The requirements of this subsection 
are substantially the same as those of existing law (secs. 5285 and 
5556 (a)) and regulations issued thereunder. 

Subsection (c), “Reports”: This subsection replaces many specific 
requirements of existing law (secs 5197 (6), 5285, 5305, 5331 (a) (8), 
and 5555 (a)) with uniform statutory requirements for the submission 
of reports of operations by proprietors of distilled spirits plants, and 
grants administrative discretion to the Secretary or his delegate in 
prescribing the time of filing, the form and manner of reporting, and 
the information to be included in the reports. 

Subsection (d), “‘Preservation and inspection’’: This subsection is 
derived from existing law (secs. 5197 (a) (1) (B), 53805, 5831 (a) (8), 
and 5555 (a)). Existing law in certain instances prescribes specific 
statutory periods for the retention of records, and in other instances 
leaves the period of retention to be prescribed by regulations. This 
subsection eliminates the specific statutory periods and provides 
authority for prescribing the period of retention by ee This 
change is intended to obviate the retention of records in particular 
cases beyond their period of usefulness. This duliilion requires 
that the records shall be kept on the premises where the operations 
covered thereby are conducted, and shall be available for inspection 
by internal revenue officers during business hours 
Subsection (e), “Cross reference”’ 


Part I]—Operrations ON BoNpDED PREMISES 
SUBPART A—GENERAL 
Section 5211. Production and entry of distilled spirits 

This section corresponds to code section 5211 as contained in the 
House bill and is the same as that section except that your committee 
has added, as a further purpose for which entry may be made, the 
transfer of distilled spirits for redistillation. This amendment pre- 
serves the flexibility permitted by existing law in respect to the 
transfer of distilled spirits for redistillation without the technical 
requirement for entry of the spirits for deposit in storage. 

Existing law (secs. 5193 (a), 5194 (a), (e), (f), and (g), 5242, 5805, 
and sec. 2 act of March 3, 1877) and regulations contain specific and 
differing requirements relating to the production of distilled spirits, 
their dey posit in receiving cisterns (or receiving tanks) on the comple- 
tion of production, the time and manner of drawing off spirits from 
such cisterns, the facilities in which various kinds of spirits may be 
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entered for storage in bond, and the various kinds of spirits which may 
be withdrawn from the three separate types of producing establish- 
ments (registered distilleries, registered fruit distilleries, and industrial 
alcohol plants). The requirements in connection with each are very 
restrictive in certain respects, such as the requirements for the deposit 
of the spirits after production in separate locked receiving tanks, the 
withdrawal therefrom within a specified period, and, if the spirits are 
to be stored in bond in tanks, their transfer to other tanks for storage. 
This section eliminates unnecessary restrictions and artificial distine- 
tions and provides uniform statutory requirements with respect to 
production and entry. 

One of the major effects of the provisions of this section is flexibility 
in the use of plant facilities, and much useless transferring of spirits 
van be avoided under these provisions. 

The five purposes for which entry may be made after production is 
complete include one basically new concept; that is, entry for imme- 
diate denaturation. Under existing law the proprietor of an indus- 
trial aleohol plant who wishes to denature his product must establish 
a separate denaturing plant. The spirits must be withdrawn from 
his plant (or warehouse) to the denaturing plant afier entry gauge, 
and there be gauged for denaturation, and denatured. Under the 
provisions of this section the production gauge may also be the 
gauge for denaturation, and in such case the denatured distilled 
spirits would remain in the production facilities until transferred in 
bond, or until withdrawn from bond under the provisions of section 
5214 (a) ¢4) 

Section 5212. Transfer of distilled spirits between bonded premises 

This section is identical with code section 5212 as contained in the 
House bill 

Existing law (secs. 5194 (a), (e), (f), and (g), 5217 (a), 5246, and 
5308) restricts the transfer of distilled spirits be tween various types of 
producing and warehousing establishments and imposes restrictions 
on the types of containers which may be used for such transfers. 
This section authorized the transfer of distilled spirits in bond be- 
tween bonded premises under such regulations, and in such approved 
containers, as the Secretary or his delegate shall prescribe. 

This section will eliminate artificial restrictions in existing law, 
and will facilitate the use of more efficient methods of transfer. 


Section 5213. Withdrawal of distilled spirits from bonded premises on 
determination of taz 

This section is identical with code section 5213 as contained in the 
House bill 

Existing law (secs. 5194 (a) and (e) and 5244) provides for the 
withdrawal of distilled spirits from bond on determination of tax, but 
imposes certain restrictions in the case of such withdrawals from 
registered distillers, including registered fruit distilleries, as to the 
types of containers that may be used. This section authorizes the 
withdrawal of distilled spirits from the bonded premises of any dis- 
tilled: spirits plant, in such approved containers, and under such 
regulations, as the Secretary or his delegate shall prescribe. 

This section will eliminate artificial restrictions in existing law, and 
will facilitate the use of more efficient methods of withdrawal. 
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Section 5214. Withdrawal of distilled spirits from bonded premises free 
of tar or without payment of tax 

This section is identical with code section 5214 as contained in the 
House bill. 

Subsection (a), ‘‘Purposes’”: Existing law (secs. 5193 (6), 5194 (d), 
5243 (e), 5247, 5310 (a), (b), and (c), 5331 (a) (1) and (6), 5873 (b) (4) 
5622 (a), 19 U. 8S. C. 81ce, and 19 U. S. C. 1809) contains various 
provisions pertaining to distilled spirits which may be withdrawn 
free of tax or without payment of tax, including artificial distinctions 
based upon the type of producing establishment or place of storage 
in bond. 

This subsection provides uniform provisions relating to withdrawals 
from bonded premises free of tax mbes withdrawals without payment 
of tax, and eliminates numerous artificial distinctions contained in 
existing law. These changes are of major significance in eliminating 
alternating production operations and separate types of warehouses, 
thereby facilitating more efficient utilization of producing and ware- 
housing facilities, which will be of special benefit in times of national 
emergency. 

This subsection also clarifies the distinction between the terms 
“free of tax’’ and “‘without payment of tax.’”’ The term “free of tax” 
is applied where it is intended that the distilled spirits be relieved, 
at the time of withdrawal from bonded premises, of the tax which 
attached when the spirits were produced (sec. 5001 (a) (1)), and 
“without payment of tax’’ is used where it is not intended that the 
spirits be so relieved at the time of their withdrawal from bonded 
premises. 

Paragraph (1) is a clarifying and conforming restatement of 
existing law (secs. 5310 (a) and 5831 (a) (1) and (b)) except that 
provisions of existing ae that alcohol be withdrawn free of tax 
to an industrial alcohol denaturing plant for denaturation, are 
changed to provide that distilled spirits may be withdrawn from 
the bonded premises of a distilled spirits plant free of tax after 
denaturation in the manner prescribed by a. 

Paragraph (2) is a clarifying and conforming restatement of 
section 5310 (6) of existing law which provides for the withdrawal 
of alcohol only, free of tax, for the use of the governmental units 
and agencies listed in this paragraph. This paragraph provides 
for the withdrawal of any type of distilled spirits which may be 
authorized by regulations. Consistent with the removal of the 
statutory limitation on the type of distilled spirits, this paragraph 
makes specific provision that the spirits be withdrawn for non- 
beverage purposes. The change in language from ‘municipal 
subdivision” to ‘political subdivision” is intended to clarify the 
intent of the statute, and not to make any substantive change. 

Paragraph (3), except for changes in subparagraphs (A) and 
(C), is a clarifying and conforming restatement of existing law 
(sec. 5310 (c)). Existing law provides for the withdrawal of alco- 
hol only, free of tax, for certain purposes, while this paragraph 
provides for the withdrawal for similar purposes of any type of 
distilled spirits which may be authorized by regulations. Con- 
sistent with the removal of the statutory limitations on the type 
of distilled spirits, this paragraph makes specific provision that 

the spirits must be withdrawn for nonbeverage purposes. 
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Subparagraph (A) makes new provision for the withdrawal 
of distilled spirits, free of tax, for the exclusive use of any 
educational organization which normally maintains a regular 
faculty and curriculum and normally has a regularly enrolled 
body of students in attendance at the place where its educa- 
tional activities are regularly carried on, and which is exempt 
from income tax under section 501 (a). This extends the 
provisions of existing law which limit such withdrawals to 
alcohol, free of tax, for the use of any scientific universit 
or college of learning. The privilege of the use of suc 
alcohol is presently enjoyed by public schools which use dis- 
tilled spirits free of tax under withdrawal permits held by 
the District of Columbia or the municipal subdivisions of 
the several States and Territories. 

Subparagraph (C) includes two new provisions. One 
authorizes withdrawal of distilled spirits, free of tax, for 
use at blood banks, consistent with the general purposes of 
existing law. The other new provision authorizes with- 
drawal of distilled spirits, free of tax, for use at any patho- 
logical laboratory exclusively engaged in making analyses 
or tests, for hospitals or sanitartums. Under existing law 
tests and analyses, with the use of alcohol withdrawn free 
of tax, are restricted to such services for patients of the 
institutions making the tests or analyses. This subpara- 
graph removes that restriction. 

Paragraph (4) is a consolidated restatement of existing law 

(secs. 5193 (b), 6243 (e), and 6247) except that the many specific 
requirements in existing law relating to applications, entries, and 
manner of exportation, have been left to regulations. 

Paragraphs (5), (6), (7), and (8) are restatements of existing 
law without substantive change. 

Paragraph (9) is a clarifying restatement of existing law (sec. 
5373 (b) (4)) and permits the withdrawal free of tax, under such 
regulations as the Secretary or his delegate may prescribe, of 
samples of distilled spirits from bonded premises for use in making 
tests or laboratory analyses thereof. 

Subsection (b), ‘‘Cross references”’ 


Section 5215. Return of tax determined distilled spirits to bonded premises 
This section is identical with code section 5215 in the House bill, 
except for correction of a typographical error in the cross reference in 
subsection (c) and change of the date ‘‘July 1, 1958,” in subsection 
(a) to “July 1, 1959,” to conform to the change in effective date of 
the general revision of chapter 51, as made by your committee. 
Subsection (a), ‘General’: This subsection is new. There is no 
provision in existing law for the return to bonded premises of distilled 
spirits withdrawn on payment or determination of tax. This has 
caused substantial hardship in cases where tax determined distilled 
spirits have been found to be unsuitable for the purpose for which 
intended to be used. This subsection affords relief in such cases by 
permitting the return of such distilled spirits to bonded premises in 
the original container in which withdrawn if such spirits have not been 
subjected to any processing and if no spirits have been removed from 
the original container (other than samples for testing or analysis). 
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“Bulk container” as used in this subsection is intended to exclude 
containers of less than five gallons. 

The provision that the spirits, when returned to bonded premises, 
shall immediately be redistilled or denatured is intended to require 
processing of the spirits, to prevent abuse of the provisions of this sub- 
section. The exception to this requirement, that they may instead be 
mingled on bonded premises with other spirits, is intended to allow the 
redistillation or denaturation of the returned spirits with other dis- 
tilled spirits, or to permit returned spirits distilled at 190 degrees or 
more of proof to be mingled with other spirits so distilled, so that slight 
contaminations could be rendered insignificant by dilution. 

Subsection (b), ‘‘Distilled spirits withdrawn by pipeline’: This 
subsection is new and provides that, in the case of tax determined 
spirits removed by pipeline, the phrase “original container in which 
such distilled spirits were withdrawn from bonded premises’’, as used 
in subsection (a), means the bulk tank into which the distilled spirits 
were originally deposited from such pipeline. This is particularly 
intended to afford relief in case of distilled spirits contaminated from 
the pipeline in the process of removal. 

Subsection (c), “Cross reference’’. 


Section 5216. Regulation of operations 
This section is identical with code section 5216 as contained in the 
House bill and is a cross reference section only. 


SUBPART B—PRODUCTION 


Section 5221. Commencement, suspension, and resumption 

This section is identical with code section 5221 as contained in the 
House bill. 

The section is a restatement of existing law (sec. 5191) in respect 
to distilleries, except that language has been clarified and the termi- 
nology conformed to the distilled spirits plant concept, and the 
specific requirement that locks be used to secure a suspended plant 
has been generalized to provide that the Secretary or his delegate 
may prescribe the means to be used to prevent the production of 
distalled spirits. 

The provisions of this section are applicable to all producers of 
distilled spirits. 

Section 5222. Production, receipt, removal, and use of distilling materials 


on 


This section corresponds to code section 5222 as contained in the 
House bill. Your committee has made three amendments to the sec- 
tion, only one of which is substantive. - A new subsection (c) has been 
added for the purpose of facilitating the reclamation of impure dis- 
tillates. Subsection (c), as contained in the House bill, has been 
redesignated as subsection (d), and has been rephrased for greater 
clarity. Also, ‘‘or’” has been added at the end of paragraph (b) (2), 
as a technical correction. 

Subsection (a), “Production, removal, and use’”’: This subsection is 
a clarifying and conforming restatement of existing law (secs. 5042 
(a) and 5216) except that the restriction on the removal of distilling 
material from the premises where produced has been modified to 
permit such removal whenever authorized by the Secretary or his 
delegate. Existing law provides that “no person, other than an 
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authorized distiller, shall, by distillation, or by any other process, 
separate the alcoholic spirits from any fermented mash, wort, or 
wash.” This subsection provides in lieu thereof that ‘‘no person 
other than an authorized distiller, shall, by distillation or any other 
process, produce distilled spirits from any mash, wort, wash, or other 
material.’”’ This language is intended to continue to cover the 
original production of distilled spirits, but is broadened to more 
clearly apply to such production from any materials and by any 
process. 

Subsection (b), ‘“Receipt’”’: This subsection is a clarifying and con- 
forming restatement of existing law (secs. 5309, 5862 (7) and 5412) 
except that specific provision is made for the receipt on bonded prem- 
ises of a distilled spirits plant of cider for use as distilling material. 
This provision is Eten to permit apple growers to collect crushed 
apples or apple juice for transfer to distilled spirits plants for possible 
further fermentation and for distillation, even though natural fer- 
mentation of the produce may have begun before it is delivered to the 
distilled spirits st 

The cider to which this subsection refers is that cider which is pro- 
duced as described in section 5042 (a) (1), that is, by normal fermenta- 
tion of apple juice only, without the addition of any substance, and in 
such manner as to result in a noneffervescent product. Such cider 
will have a low alcoholic content, and its transfer to distilled spirits 
plants will not constitute a jeopardy to the revenue. 

Subsection (c), “‘Processing of distilled spirits containing extraneous 
substances’: Your committee has added this subsection to the House 
bill in order to facilitate the reclamation of distillates containing 
aldehydes, fusel oil, or other extraneous substances, which in some 
instances. under existing law are required to be denatured or destroyed. 
A related provision, in respect of such distillates recovered from fruit 
spirits, is found in section 5373 (c). 

Subsection (d), ‘‘Cross reference’. 


Section 5223. Redistillation of spirits 


This section corresponds to code section 5223 in the House bill, and 
is the same as that section except for a change made by your com- 
mittee in subsection (c), for the purpose of facilitating the recovery 
of denatured distilled spirits. 

Subsection (a), “Spirits on bonded premises’: Existing law (secs. 
§194 (f), 6217, 5805, and 5808) and regulations contain limited au- 
thority for the transfer of distilled spirits from production or bonded 
warehousing facilities to production facilities for redistillation. There 
is no such provision for the transfer of denatured distilled spirits from 
denaturing plants to production facilities for redistillation. Since the 
restrictions on the transfer of distilled spirits (including denatured 
distilled spirits) in bond under existing law are removed by other 
changes in this chapter, it is not necessary to specifically authorize 
the transfer of distilled spirits for redistillation and provision is made 
in this subsection only for the act of redistillation itself. This pro- 
vision is not intended to authorize redistillation of distilled spirits in 
distilled spirits plants unless such plants are constructed, equipped, 
and qualified for the original production of distilled spigjts, and 1s not 
intended to be construed as authorizing the establishment of distilled 
spirits plants solely for the redistillation of spirits on bonded premises. 
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Subsection (b), ‘‘Distilled spirits returned for redistillation’’: This 
subsection is new. It is intended to provide for the return to bonded 
premises, and redistillation on bonded premises, of distilled spirits 
which have been removed free of tax or without payment of tax under 
section 5214 or 7510. In the case of distilled spirits withdrawn with- 
out payment of tax under section 5214, return to bonded premises 
for redistillation will only be permitted prior to the time that the 
spirits are exported, deposited in a foreign trade zone, used in produc- 
tion of wine, deposited in a customs manufacturing bonded ware- 
house, or laden as supplies upon or used in the maintenance or repair 
of vessels or aircraft, as the case may be. Such return and redistilla- 
tion will be subject to regulations. 

The regulatory authority of the Secretary or his delegate is intended 
to include the right to specify the containers in which spirits may be 
returned, the minimum quantities which may be returned at one time, 
and any other conditions relating to the return of the spirits and their 
redistillation, which he deems necessary to protect the revenue or to 
provide for efficient administration of these provisions. 

Subsection (c), ‘““Denatured distilled spirits’: This subsection as 
contained in the House bill provided that distilled spirits recovered by 
the redistillation of denatured distilled spirits could be withdrawn from 
bonded premises only after denaturation. Your committee, in order 
to facilitate the recovery of denatured distilled spirits and the disposi- 
tion of the recovered distilled spirits, has revised this subsection to 
permit the utilization of the redistilled spirits for any industrial use. 
However, such recovered spirits could not be used for beverage 
purposes. 

Subsection (d), “Products of redistillation’: This subsection, except 
for the last sentence, is a clarifying restatement of existing law (sec. 
5194 (f)), and is applicable to spirits returned under section 5215 (a) 
to bonded premises after withdrawal on payment or determination of 
tax, as well as to distilled spirits transferred to bonded premises under 
the provisions of section 5232 and subsequently redistilled. The last 
sentence is new. Under existing law and regulations, vodka may be 
manufactured in a registered distillery by the processing of distilled 
spirits in the course of original distillation (before production gauge) 
or in the course of redistillation of distilled spirits returned to the dis- 
tillery subsequent to production gauge, and before withdrawal from 
bond. In the case of returned neutral spirits the redistillation serves 
no purpose in the manufacture of vodka. This new provision is in- 
tended to eliminate the legal necessity for redistillation of such re- 
turned distilled spirits in connection with their use in the manufac- 
ture of vodka. 

SUBPART C—STORAGE 


Section 5231. Entry for deposit in storage 

This section is identical with code section 5231 as contained in the 
House bill. 

The section is a restatement of existing law (sec. 5242) and is made 
applicable to all production and bonded storage in distilled spirits 
plants. 
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Section 5232. Imported distilled spirits 


This section is identical with code section 5232 as contained in the 
House bill and is existing law (sec. 5311) with certain important 
changes. 

Under existing law, the only imported distilled spirits which may 
be transferred from customs custody to internal revenue bond are 
spirits known and designated as alcohol. Under the provisions of 
this section any distilled spirits of 185 degrees or more of proof may 
be so transferred. This change continues to restrict the privilege of 
transferring distilled spirits to the same kinds of spirits (i. e., high- 
proof spirits) for which the privilege is now used. It is intended to 
prohibit the application of this privilege to imported whisky, brandy, 
or rum, or similar beverage spirits. 

Provision is made for the transfer of distilled spirits of any proof 
from customs custody to internal revenue bond, if imported for any 
purpose incident to the requirements of the national defense. This 
provision is intended to grant standby authority for use in any national 
emergency. 


The language has been conformed to the distilled spirits plant 
concept. 


Section 5283. Bottling of distilled spirits in bond 

This section is identical with code section 5233 as contained in the 
House bill. 

Subsection (a), ‘General’: This subsection is a clarifying and con- 
forming restatement of existing law (sec. 5243 (a)). 

Subsection (b), ‘Bottling requirements’: This subsectien is a re- 
statement of existing law (sec. 5243 (a) and (6)), except that (1) pro- 
vision is made for specifically limited treatment of the distilled spirits 
to be bottled in order to attain product stability not possible under 
existing law, (2) the bottling of vodka in bond for export 8 
storage in adie containers for at least four years is permitted, u 
the same manner that such bottling of gin is allowed under xan 
law, and (3) the provision in existing law, that the 4-year period of 
required storage of distilled spirits in wooden contamers prior to 
bottling commence with the date of original entry (or original gauge 
as to fruit brandy), is modified, so that the 4- -year storage period in 
wood may begin subsequent to original entry. This third ¢ hange will 
permit of original entry of the spirits into storage in tanks, with 
subsequent filling into barrels for storage, so that more economical 
means of operation may be utilized. 

Subsection (c), “‘Trademarks on bottles’: This subsection is exist- 
ing law (sec. 5248 (c)) 

Subsection (d), ‘‘Return of bottled distilled spirits for rebottling, 
relabeling, or restamping”’: This subsection is new. It conforms sub- 
stantially to provisions of existing regulations which permit distilled 
spirits which have been bottled in bond and subsequently taxpaid to 
be returned to bonded premises for rebottling, relabeling, or restamp- 
ing. It is not intended to preclude authorization for relabeling of 
such spirits on other than bonded premises. 

Subsection (e), ‘Cross references’”’ 
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5234. Mingling and blending of distilled spirits 


This section is identical with code section 5234 as contained in the 
House bill. 
Subsection (a), ‘‘Mingling of distilled spirits on bonded premises ’’: 




























































Paragraph (1), ‘“‘In general’’: 

Subparagraph (A), permitting the mingling on bonded 
premises of distilled spirits distilled at 190° or more of proof, 
is intended to continue the present privilege of mingling 
alcohol in bond enjoyed, under existing law (sec. 5306) and 
regulations issued thereunder, by proprietors of industrial 
alcohol bonded warehouses, and to extend the privilege to 
all proprietors of bonded warehousing facilities, in order to 
permit more efficient storage and transportation of such dis- 
tilled spirits, which, by reason of their high proof of distilla- 
tion, are substantially neutral in character. 

Subparagraph (B) is new. It permits the dumping to- 
gether of heterogeneous spirits for bulk gauging to deter- 
mine the taxable quantity thereof, if the spirits are to be 
immediately removed to bottling premises for use exclusively 
in rectification. It will admit of substantial economies for 
both Government and industry. Under existing law it is 
sometimes necessary to make as many as 20 or more sepa- 
rate gauges of distilled spirits intended to be used in a single 
blend. Under the proposed law the several lots of spirits 
may be dumped together into a single bulk gauging tank, 
and there gauged in one operation. While the mingling of 
distilled spirits in bulk gauging tanks is exempted from recti- 
fication tax by the provisions of section 5025 (e) (3), it is 
intended that no loss of revenue occur thereby, for, if the 
mingling would otherwise have been subject to tax, the 
mingled spirits must be used, after removal, in taxable 
rectification. 

Subparagraph (C) is new. It provides for the mingling 
on bonded premises of distilled spirits which are homo- 
geneous. It is intended to permit greater freedom of 
operations and more economical storage, aging, and trans- 
portation of distilled spirits. It will, for example, permit the 
consolidation of packages of homogeneous spirits, or the 
dumping together of homogeneous spirits for transfer in 
bulk containers such as tank cars or tank trucks. 

Subparagraph (D) is new. It provides for the mingling 
on bonded premises of distilled spirits for immediate de- 
naturation or immediate removal for an authorized tax-free 
purpose. It is intended to provide greater flexibility of 
operations on bonded premises with distilled spirits to be 
withdrawn for the purposes provided 1n section 5214 (a) (1), 
(2), (3), or (9), or 7510. 

Subparagraph (E) is new. It authorizes the mingling of 
distilled spirits on bonded premises for immediate redistilla- 
tion; it will permit greater utilization of redistillation to 
improve the quality of distilled spirits, since the redistillation 
of small quantities in separate batches is uneconomical in 
large distilling units. 
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Paragraph (2), “Consolidation of packages for further storage 
in bond’: This paragraph is new. It makes provision, under 
certain conditions, for the mingling on bonded premises of dis- 
tilled spirits for further storage in bond in packages. It also 
provides that the consolidated product will assume the age of the 
youngest spirits in the mixture. 

The distilled spirits which may be mingled under the provisions 
of this paragraph must meet the requirements for homogeneous 
spirits except as to differences in age. 

The consolidation of spirits under these provisions will permit 
the proprietor of bonded storage premises to conserve warehouse 
space, reduce the number of barrels requiring supervision by 
warehousemen and Government, and reduce evaporation. 

Subsection (b), ‘‘Mingling of distilled spirits for nationai defense’”’ 
This subsection is derived from existing law (sec. 5217 (a)) which will, 
if not reenacted, expire at the close of July 11, 1958. It is the intent 
of this subsection to conform the provisions of existing law ta the 
distilled spirits plant concept, and to provide continuing administra- 
tive authority for action in the interest of the national defense. 

Subsection (c), ‘Blending of beverage brandies’’: This subsection is 
existing law (sec. 5023) with minor conforming changes in language, 
except for the elimination of the restrictions that the blending or 
mixing be done (1) by the distiller of the brandies, and (2) on premises 
where brandy or wine spirits exclusively are stored. These restric- 
tions have prevented full utilization of the privilege granted by exist- 
ing law, and are deemed to be unnecessary. 

Subsection (d), ‘‘Cross reference”’ 

Section 5235. Bottling of alcohol for industrial purposes 

This section is identical with code section 5235 as contained in the 
House bill. 

Under existing law (sec. 5805) and regulations issued thereunder, 
alcohol may be bottled, stamped, and cased on the premises of an 
industrial alcohol bonded warehouse, and a distinctive strip stamp is 
provided for such bottles. With the adoption of the concept of a 
distilled spirits plant it becomes necessary to preserve this privileged 
industrial operation, and to distinguish it from the traditional bottling 
in bond of beverage distilled spirits. It is not intended that these 
provisions will preclude authorization of the use of facilities, estab- 
lished under section 5178 (a) (4) (A), for bottling alcohol under the 
provisions of this section at times during which such faciltties are not 
being used for the bottling in bond of distilled spirits as provided in 
section 5233. 


Section 5236. Discontinuance of storage facilities and transfer of dis- 
tilled spirits 
This section is identical with code section 5236 as contained in the 
House bill and is a clarifying and conforming restatement of existing 
law (sec. 5252). 
SUBPART D—DENATURATION 
Section 5241. Authority to denature 


This section is identical with code section 5241 as contained in the 
House bill. 
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This section contains basic changes from existing law relating to 
the denaturation of distilled spirits. Existing law (secs. 5194 (c), 
5308, 5310 (a), and 5331) provides that alcohol or rum must be 
withdrawn to a separate establishment for denaturation, while this 
section provides that distilled spirits may be denatured on the bonded 
premises of a distilled spirits plant without withdrawal to a separate 
establishment. The elimination of the requirement of withdrawal of 
the spirits to separate premises prior to denaturation will greatly 
simplify the procedures involved in denaturing operations, and will 
also admit of greater flexibility in the use of phvsical facilities and 
equipment. This section eliminates the specific restrictions upon the 
kinds of distilled spirits that can be denatured and will provide latitude 
for the development of new industrial processes involving the use of 
denatured distilled spirits. 

Under existing law and regulations an industrial alcohol denaturing 
plant may be established only by the proprietor of an industrial 
alcohol plant, at his industrial alcohol plant or industrial alcohol 
bonded warehouse, or, at the discretion of the Secretary or his delegate, 
elsewhere. Also, under existing law, a distillery denaturing bonded 
warehouse (for the denaturation of rum) may be established only by 
the proprietor of a registered distillery, and on the distillery premises. 
These restrictions in existing law upon the establishment of denaturing 
plants were designed to admit of the establishment of such facilities 
as may be necessary to serve adequately the public need, while at 
the same time preventing the establishment of numerous and widely 
scattered denaturing facilities which would endanger the revenue and 
increase the cost of supervision of operations. This section retains 
the basic restrictions in existing law in respect to the establishment 
of denaturing facilities. It also continues the authority for the Sec- 
retary or his delegate to exercise discretion in permitting the estab- 
lishment of denaturing facilities, except that producers of distilled 
spirits may establish such facilities on their producing premises or on 
any qualified bonded warehousing premises operated by them. This 
section is not intended to limit the authority of the Secretary or his 
delegate under section 5178 (a) (3) (B), and that authority is intended 
to complement his discretionary authority under this section. 


Section 5242. Denaturing materials 

This section is identical with code section 5242 as contained in the 
House bill and is a clarifying and chibndthinie ae ment of existing 
law (secs. 5308, 5310 (a), and 5831 (a) (1) and (2 


Section 5248. Sale of abandoned spirits for hake without collec- 
tion of tax 

This section is identical with code section 5243 as contained in the 
House bill. 

The section is existing law (sec. 5333) except that the term “distilled 
spirits plant”? has been substituted for “‘industrial alcohol plant.” 
This change conforms the language to the nomenclature of this chapter, 
and is intended to extend the authority to sell abandoned spirits so 
that they may be purchased for denaturation, or redistillation and 
denaturation, by the proprietor of any distilled spirits plant having 
approved facilities for denaturation. or redistillation and denaturation, 
en bonded premises. 
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Section 5244. Cross references 
This section is identical with code section 5244 as contained in the 
House bill and is a cross-reference section only. 


Part I]J—Operations on Borruinc PREMISES 


Section 5251. Notice of intention to rectify 

This section is identical with code section 5251 as contained in the 
House bill. 

The section is derived from existing law (sec. 5282 (a)). The 
specific requirements of existing law relating to the rectifier’s notice 
of intention to rectify have been eliminated in order to provide greater 
flexibility in administration. 


Section 5262. Regulation of operations 


This section is identical with code section 5252 as contained in the 
House bill and is a cross-reference section only. 


SUBCHAPTER D—INDUSTRIAL USE OF DISTILLED 
SPIRITS 


Section 5271. Permits 

This section is identical with code section 5271 as contained in the 
House bill, except that your committee has restated and clarified the 
provisions of subsection (e) (5). 

Subsection (a), ‘‘Requirements’”’: This subsection is derived from 
existing law (sec. 5804 (a) (1)), which provides that no person shall 
procure alcohol tax-free, deal in or use specially denatured alcohol, 
recover completely or specially denatured alcohol, or transport 
specially denatured or tax-free alcohol, without first obtaining a 
permit from the Secretary or his delegate so to do. This subsection 
continues these provisions of existing law, except that the provision 
for permits for persons transporting ale ohol are eliminated, since such 
permits no longer are useful, and are not generally required in the 
case of distilled spirits other than alcohol. 

The term “alcohol’’ is changed to “distilled spirits’ to conform the 
nomenclature to other provisions of this chapter, and to eliminate 
the restrictions of existing law which confine the tax-free industrial use 
of distilled spirits to alcohol, denatured alcohol, and denatured rum. 
Other clarifying and conforming changes in language have also been 
made. 

Subsection (b), “Form of application and permit’: This subsection 
is derived from existing law (sec. 5904 (a) (2) and (a) (4)). 

Paragraph (1) is a clarifying and conforming restatement of 
existing law. Provision is made that the application shall be 
submitted at such times as the Secretary or his delegate may by 
regulations prescribe, in order to conform the provisions of this 
paragraph to other changes in this subchapter, including those 
relating to the filing of amended applications and to the duration 
of permits issued under this subchapter (including permits re- 
quired by section 5171 (b)). 

Paragraph (2) is a clarifying and conforming restatement of 
existing law except that certain specific and detailed requirements 
have been deleted. 
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Subsection (c), ‘‘Disapproval of application’: This subsection is 
derived from existing law (sec. 5304 (a) (3)). The provisions of 
existing law have been substantially revised for the purposes of 
clarification, of bringing them more in line with the comparable 
provisions of the Federal Alcohol Administration Act, and of making 
them consistent with the provisions of the Administrative Procedure 
Act (6 U. S. C. 1001) governing the procedures for disapproval of 
applications under this subsection. 

Four bases for disapproval are provided by this subsection. The 
first such basis, viz, in the case of an application to withdraw and use 
distilled spirits free of tax, that the applicant is not authorized by 
law or regulations issued pursuant thereto to withdraw or use such 
distilled spirits, is intended to provide authorization for the disap- 
proval of applications for withdrawal or use of distilled spirits filed by 
persons ineligible to withdraw or use distilled spirits under the pro- 
visions of section 5214 (a) (2) or (3), and for disapproval of such 
applications where the proposed use of the distilled spirits (or part 
thereof) free of tax is not authorized by law. These provisions are 
consistent with the administration of existing law. 

The second basis is new. It is similar to a provision in the Federal 
Alcohol, Administration Act relating to the disapproval of applica- 
tions for permits under that act (27 U. S. C. 204). It is intended to 
authorize the Secretary or his delegate to consider the reputation or 
criminal record of the applicant as a part of his consideration of the 
applicant’s business experience, financial standing, and trade connec- 
tions. In the case of a corporate applicant, the Secretary or his 
delegate is authorized to give such consideration in respect to any 
officer, director, or principal stockholder thereof, and, in the case of a 
partnership, in respect to any partner. 

The third basis is existing law, except that (1) the phrase “wiilfully 
failed to disclose any information required by regulation to be fur- 
nished”’ has been changed to “failed to disclose any material informa- 
tion required,” since no permit should be issued on the basis of an 
application containing material omission, whether or not the omission 
was willful, (2) the phrase ‘‘made any false statement” has been 
changed to ‘‘made any false statement as to any material fact,” for a 
similar reason, and (3) the specific references to violations of certain 
laws of the United States, States, Territories, possessions of the 
United States, and the District of Columbia, together with the specific 
prohibition against the issuance of a rit to any pérson who within 
1 year before the application therefor or the issuance thereof shall 
have violated certain specific proscriptions of existing law, are 
deleted, since the Secretary or his delegate will consider the entire 
reputation and criminal record of the applicant in determining 
whether or not the applicant is likely to maintain operations in com- 
pliance with this chapter. 

The fourth basis for disapproval i is consistent with requirements of 
regulations issued under existing law, that the-premises of users of 
tax-free alcohol (including specially denatured alcohol) and dealers 
in specially denatured alcohol be suitable for the activities or busi- 
nesses carried on. 

Subsection (d), “Changes after issuance of permit”: This subsec- 
tion is new. Its provisions are intended to authorize the Secretary 
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or his delegate to require, by regulations, after the issuance of a 
permit under this section, written notice of any change relating to 
the information contained in the application therefor, and, where the 
change affects the terms of the permit, to require an application for 
an amended permit. It is intended that such applications shall be 
subject to the provisions of this section, including those pertaining 
to disapproval thereof. 

Subsection (e), “Suspension or revocation’: This subsection is 
derived from existmmg law (sec. 5304 (6b) and (c)) with important 
changes. Existing law provides detailed procedure for the revoca- 
tion of permits relating to industrial alcohol. This subsection elimi- 
nates these specific details, and provides in lieu thereof for notice and 
hearing which will be governed by the provisions of the Administra- 
tive Procedure Act (6 U. S. C. 1001). 

Also, existing law makes no provision for suspension of permits. 
This subsection permits greater administrative latitude by providing 
for revocation or suspension in whole or in part for such period as the 
Secretary or his delegate deems proper. 

This subsection lists the causes for which a permit issued under this 
section may be suspended or revoked. ‘These causes are enumerated 
in eight paragraphs. 

Paragraphs (1) and (2) are clarifying restatements of existing 
law. 

Paragraph (3) is existing law, except that the provision that the 
false statement must be as to a material fact has been inserted. 

Paragraph (4) is existing law, except that the requirement that 
the failure to disclose information be willful has been omitted, 
to reduce the burden of proof upon the Government, and the 
requirement that such information be material has been inserted 
to eliminate suspension or revocation actions without a substan- 
tial basis. 

Paragraph (5) is derived from existing law, which provides for 
revocation of permits where the permittee has violated any law 
of the United States, or of any State, Territory, or possession of 
the United States, or of the District of ¢ ‘olumbia, relating to 
intoxicating liquor. The House bill eliminated as causes for 
revocation violations of laws of the States, Territories, posses- 
sions of the United States, or of the District of Columbia, relatin 
to intoxicating liquor, in order to avoid involving the valet 
Revenue Service in the enforcement of such laws in connection 
with its administration of permits under this section. The 
House bill also added a provision which made conviction of 
fraudulent noncompliance- wrth any provision of this title a 
basis for suspension or revocation of a permit issued under this 
section. Your committee has restated this added provision to 
provide that conviction of any offense under this title punishable 
as a felony or of any conspiracy to commit such offense may form 
the basis for suspension or revocation of a permit under this 
section, since persons who have been so convicted are not entitled 
to the confidence of the Government. Your committee has also 
inserted language to make it clear that conspiracy to violate any 
law of the United States relating to intoxicating liquor may also 
form the basis for such suspension or revocation, to the same 
extent as would a violation of such law. 
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Paragraph (6) is new. It is intended to provide means for 
terminating permits when the basis on which they were issued no 
longer exists. It is intended also to be applicable to the suspen- 
sion or revocation of a permit in part. 

Paragraph (7) is a clarifying restatement of existing law. 

Paragraph (8) is new. It is intended to provide a basis for the 
termination of permit privileges in the instance of inactive per- 
mits. 

Subsection (f), “Duration of permits’: This subsection is derived 
from existing law (sec. 5304 (a) (1) ), with an important change. 
Under existing law, all alcohol permits are issued on an annual basis. 
This subsection provides that permits issued under this section shall 
continue in effect until suspended, revoked, or voluntarily surren- 
dered, unless sooner terminated by the terms of the permit. It is 
not intended to preclude inclusion in the terms of permits of specific 
conditions as to expiration, either at a fixed date or after a fixed 
period of time. It is intended that all statements, conditions, and 
stipulations contained in the application for permit, and all state- 
ments, evidence, affidavits, and other documents filed in support 
thereof, shall be considered as a part of such permit and shall be 
included in the provisions and conditions of the permit, as is now 
provided by regulations in the case of alcohol permits. 

Subsection (g), “Posting of permits’: This subsection is new. It 
provides for the posting of certain permits to facilitate inspection. 

Subsection (h), “‘Regulations’”: This subsection is existing law 
(sec. 5804 (a) (2)), except that the specific authority of the Secretary 
or his delegate to prescribe regulations, pertaining to the issuance of 
permits to purchase or procure specially denatured alcohol, has been 
extended to include the prescribing of regulations relating to the 
issuance, denial, suspension, or revocation of all permits under this 
section. 


Section 5272. Bonds 

This section is identical with code section 5272 as contained in the 
House bill. 

Subsection (a), “Requirements”: This subsection is existing law 
(sec. 5804 (a) (4)). 

Subsection (b), ‘“Exceptions”: The exemption from bond provided 
by this subsection in the case of a permit issued to the United States 
or any governmental agency thereof, or to any of the several States 
and Territories or any political subdivision thereof, or to the District 
of Columbia, is a clarifying restatement of existing law (sec. 5310 (d)). 


, 


Section 5273. Sale, use, and recovery of denatured distilled spirits 

This section is identical with code section 5273 as contained in the 
House bill. 

Subsection (a), “Use of specially denatured distilled spirits’: This 
subsection is a conforming and clarifying restatement of existing law 
(secs. 5831 (a) and (b)) as applied by regulations issued thereunder. 

Subsection (b), “Internal medicinal preparations and flavoring 
extracts’’: 

Paragraph (1), “Manufacture”: This paragraph continues the 
prohibition in existing law (secs. 5303, 53805, 5310 (a), 5831 (a) (1) 
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and (2) amd (6), and 5647) and regulations issued thereunder, 
against the use of denatured alcohol and denatured rum in the 
manufacture of flavoring extracts or internal medicinal prepara- 
tions, and extends it to any denatured distilled spirits, in con- 
formity with other changes in this chapter. It does not prohibit 
the use of denatured distilled spirits in external liquid medicinal 
preparations (including mouth washes, gargles, nose drops, and 
similar preparations) or in internal liquid medicinal preparations 
for other than human beings. 

Paragraph (2), “Sale”: This paragraph continues the pro- 
hibition in existing law (secs. 5303, 5805, 5310 (a), 6831 (a) (1) 
and (2) and (b), and 65647) and regulations issued thereunder, 
against the selling, or offering for sale, for internal human use of 
any medicinal preparations or flavoring extracts manufactured 
from denatured distilled spirits where any of the spirits remains 
in the finished product. This prohibition is not applicable in 
respect to such articles for other than human beings. 

Subsection (c), “‘Recovery of spirits for reuse in manufacturing” 
This subsection is a clarifying and conforming restatement of existing 
law (sec. 5332) 

Subsection (d), ‘‘Prohibited withdrawal or sale’: This subsection 
is a _— restatement of existing law (secs. 5808, 5305, 5310 (a), 
5331 (a), and 5647). 

Subsection (e), “Cross references” 


Section 5274. Applicability of other laws 

This section is identical with code section 5274 as contained in the 
House bill. 

The section is existing law (sec. 5317 (b)) inre spect to the jurisdic- 
tion, powers, and duties of the Secretary or his delegate under part J 
of subchapter E and section 5686, and in respect to persons subject to 
the provisions of such law. It is extended 1 in this section to apply to 
the jurisdiction, powers, and duties of the Secretary or his dele egate 
under this subtitle, and in respect to persons subject to the provisions 
of this subtitle. 


Section 5275. Records and reports 

This section is identical with code section 5275 as contained in the 
House bill. 

The section consolidates, conforms, and clarifies the requirements 
of existing law (secs. 5305, 5313 (6), and 6831 (a) (8)) relating to records 
and reports in respect to alcohol withdrawn free of tax and to de- 
natured alcohol, denatured rum, and articles. In conformance with 
other changes in this chapter, this section is applicable to all distilled 
spirits withdrawn free of tax under section 5214 (a) (2) or (3) and to 
i denatured distilled spirits or articles. 

In addition, this section clarifies the authority of internal revenue 
officers with regard to inspection of records and reports and taking of 
samples of distilled spirits, denatured distilled spirits, articles, and 
substances used in the manufacture of articles, to which such reeords 
and reports relate. 
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SUBCHAPTER E—GENERAL PROVISIONS RELATING TO 
DISTILLED SPIRITS 


Part I—Retrurn or MatTeriAts USED IN THE MANUFACTURE OR 
Recovery oF DistTiLtuep Sprrits 


Section 5291. General 


This section is identical with code section 5291 as contained in the 
House bill. 

Subsection (a), ‘“Requirement’’: This subsection is a restatement 
of existing law (sec. 5213) covering the reporting of the disposition of 
any substance of the character used in the manufacture of distilled 
spirits, extended to also include the reporting of the disposition of 
denatured distilled spirits or articles from which distilled spirits may 
be recovered. While general authority to require the reporting of the 
disposition of denatured distilled spirits or articles is contained in 
existing law (sec. 5305), it is deemed essential as an enforcement 
measure to provide specific authority to require such reporting as a 
control against diversions of such spirits or articles into illicit distilled 
spirits channels. 

A specific requirement for the keeping, preservation, and inspection 
of records has been added to facilitate enforcement. 

Subsection (b), “Cross references’’ 


Part I]—RecGuiation or Trarric IN CONTAINERS OF DiIsTILLED 
SPIRITS 
Section 5301. General 

This section corresponds to code section 5301 as contained in the 
House bill and, with the exception of subsection (c), is identical 
therewith. Your committee has restated the provisions of subsection 
(c), relating to liquor bottles, for purposes of more orderly arrange- 
ment and to perfect the intended application of these provisions. 

Subsection (a), “Requirements’’: This subsection is existing lew 
(sec. 5214), except for the insertion of the word “kind”’ in the text of 
paragraph | 1) for the purpose of clarification. This subsection con- 
tinues and clarifies the authority of the Secretary or his delegate to 
regulate the kind, type, size, standard of fill, branding, marking, man- 
ufacture, dealing in, sale, resale, possession, use, and reuse of con- 
tainers (of a capacity of not more than 5 wine gallons) designed or 
intended for use for the sale of distilled spirits for other than industrial 
use. 

Subsection (b), ““Disposition’’: This subsection is new. It extends 
authority’ to the Seeretary or tis detegate to require the reporting of 
the disposition of any containers of the character used for the and 
ing of distilled spirits, similar to the authority in existing law (sec. 
5213 (a)) to require the reporting of the disposition of any substance 
used in the manufacture of distilled spirits. 

This new provision is primarily intended to prevent the diversion 
into illicit channels of used barrels which have been emptied, upon 
taxpayment or determination, but which due to soakage still contain 
quantities of easily extractable nontaxpaid distilled spirits. 

The illegal extraction by “sweating” or “bull -dogging” of such 
spirits by illicit operators is becoming | more extensive, and a serious 
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jeopsrdy to the revenue. This new provision will materially assist in 
combating this enforcement problem by providing a means of tracing 
the sale or other disposition of such containers to the extent necessary 
to prevent such illegal extraction of spirits. 

Subsection (c), “‘Refilling of liquor bottles”: Regulations prescribed 
under existing law (sec. 5214) prohibit (with limited exceptions) the 
reuse of liquor bottles or other authorized containers, or the increase 
of the or iginal contents, or of anv portion of the or iginal contents 
remaining in a liquor bottle or other authorized container, by the 
addition of any substance. 

The prevention of the reuse of liquor bottles or other authorized 
containers for the packaging of any distilled spirits, or of the alteration 
of the original contents of liquor bottles or other authorized containers 
which have been used for the packaging of distilled spirits, is essential 
for the protection of the revenue since it is in most cases impossible, 
once the container has been refilled or the original contents thereof 
altered by the addition of any substance (whether taxable or non- 
taxable), to establish whether the tax on the contents of such con- 
tainers has been lawfully determined. 

It has long been recognized that the contents of packages contain- 
ing taxable articles can be lawfully core ted to the article which is 
taxed (Felsenheld v. U. S., 1902, 186 U. 126). It is essential to the 
effective operation of the system of caiaa of distilled spirits for the 
protection of the revenue that Government officers and the public be 
able to rely on the integrity of the stamps, marks, and brands on 
liquor bottles or other authorized containers of distilled spirits as 
credible evidence that the spirits at the tume of purchase or sale remain 
exactly the same as they were at the time of affixture of the stamp in 
order to prevent the use of stamped authorized containers as an 
instrument in the aid of fraud. 

This subsection as contained in the House bill set forth specific 
prohibitions against the reuse of liouor bottles and against any altera- 
tion of any portion of the original contents remaining in any such 
bottle. It also specifically prohibited the possession of unlawfully 
reused liquor bottles, or of liquor bottles whose original contents have 
been altered. The provisions of the subsection were applicable only 
to dealers (as defined in sec. 5112 (a)) and to agents or employees of 
such dealers 

Your committee has rearranged and restated the provisiens of the 
subsection to achieve more orderly arrangement and to make com- 
pletely clear the direct relationship which these provisions bear to 
the protec ‘tion of the revenue. 

In this regard language has been inserted by your committee to 
directly prohibit any person who sells or offers for sale distilled spirits, 
or any agent or employee of such person, from placing in any liquor 
bottle any distilled spirits whatsoever, other than those contained in 
such bottle at the time of its stamping under the provisions of this 
chapter. Similar provisions have been inserted prohibiting such 
persons from altering or increasing any portion of the original contents 
contained in a liquor bottle at the time of such stamping. The 
exception provided in this subsection, as contained in the House bill, 
would have permitted the authorized reuse of liquor bottles under 
regulations. This exception has been restated by your committee to 
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include the specific restriction that such reuse may be permitted by 
regulations only if the liquor bottles are to be again stamped under 
the provisions of this chapter. This change is consistent with the 
general purpose of the subsection, which is that no person should sell or 

offer for sale distilled spirits in or ‘from a liquor bottle unless the spirits 
are those contained in such bottle at the time of stamping. 

Your committee has defined the term ‘‘liquor bottle” as used in this 
subsection to mean a liquor bottle or other container which has been 
used under regulations issued pursuant to the provisions of subsec- 
tion (a) for the bottling or packaging of distilled spirits. Under 
chapter 51 such liquor bottles have affixed at the time of filling stamps, 
marks, and brands as prescribed under this title and regulations issued 
pursuant thereto, to identify the legal status of the contents of the 
bottle until they reach the consumer. 

The regulations prescribed under existing law (sec. 5214) have 
recently been restrictively construed in certain court decisions. The 
use of the word “whatsoever” in the phrases “any distilled spirits 
whatsoever” and “any substance whatsoever” makes it completely 
clear that the construction given to the re gulations under existing law 
in U.S. v. Goldberg et al (8 Cir. 1955, 255 F. 2d 180) and in Wisniewski 

. U.S. (8 Cir. 1957, 247 F. 2d 292) does not apply with respect to the 
wuebien of this subsection. The language of this subsection as 
contained in the House bill and as restated by your committee is in- 
tended to obviate any question that its provisions are applicable, 
whether or not the tax has been paid or determined on the distilled 
spirits used in refilling and whether or not the substance used to alter 
the original contents is taxable under the internal revenue laws. 

Subsection (d), “Cross reference”’ 


Part III—MuisceLLtANEous PROVISIONS 


Section 53811. Detention of containers 

This section is identical with code section 5311 as contained in the 
House bill. 

The section is existing law (sec. 52/1) except that the words ‘‘cask, 
package, or other container” are changed to “container” to make it 
clear that this section is applicable to any container of distilled spirits. 


Section 5812. Production and use of distilled spirits for experimental 
research 

This section corresponds to code section 5312 as contained in the 
House bill. Your committee has amended subsection (b) by adding 
‘‘and operated”’ after “established”, and subsection (c) by substitut- 
ing the phrase “by regulations provide for the waiver of” for the 
phrase ‘ ‘by regulations waive’. The amendment of subsection (b) 
is intended as a clarification of language, since the subsection is neces- 
sarily applicable to both establishment and operation of experimental 
distilled spirits plants. The change in subsection (c) makes it clear 
that the Secretary’s authority to waive does not in each instance have 
to be exercised by regulations, but that the regulations may provide 
the limitations, conditions, and procedures, under which the provisions 
of the chapter may be waived in individual cases to effectuate the 
purposes of this section. 
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Subsection (a), ‘Scientific institutions and colleges of learning”: 
This subsection is a clarifying restatement of existing law (sec. 5215) 
except that the amounts and conditions of bonds are left to the dis- 
cretion of the Secretary or his delegate and the provisions are broadened 
to include research in respect to all types of distilled spirits. Existing 
law is applicable only with regard to brandy or wine spirits. 

Subsection (b), “Experimental distilled spirits plants”: Existing 
law (sec. 5305) and regulations issued thereunder provide for ‘the estab- 
lishment of experimental industrial alcohol plants. This subsection 
provides for the establishment and operation of experimental distilled 
spirits plants for specific and limited periods of time solely for experi- 
mentation in, or development of, sources of materials from which 
distilled spirits may be produced, processes by which distilled spirits 
may be produced or refined, or industrial uses of distilled spirits. 

Subsection (c), ‘Authority to exempt’’: Under exising law (secs. 
5215 and 5806) the Secretary or his delegate is authorized to exempt 
experimental or research operations similar to those provided for in 
subsections (a) and (b) from such provisions of this chapter (other 
than the payment of tax) as he deems necessary to facilitate the experi- 
mental or research operations. This subsection provides similar ex- 
emption authority but specifically precludes any waiver of the pro- 
visions of subsections (a) and (b). 

The exception to the authority to exempt which provides that the 
Secretary or his delegate may not waive the payment of the tax on 
distilled spirits removed from the institutions or plants described in 
subsections (a) and (b) is not intended to preclude the waiver of the 
tax as to distilled spirits used by such institutions or plants in author- 
ized experimentation or research if not removed from such institution 
or plant. 


Section 5313. Withdrawal of distilled spirits from customs custody free 
of tax for use of the United States 

This section is identical with code section 5313 as contained in the 
House bill. 

The section is existing law (sec. 5310 (b)) except that the term 
“alcohol” is changed to “distilled spirits’, and, consistent with the 
removal of the statutory limitation on the type of distilled spirits, 
this paragraph makes specific provision that the spirits be withdrawn 
for nonbeverage purposes. 

This section is comparable to the authority to withdraw distilled 
spirits from the bonded premises of a distilled spirits plant free of tax 
under the provisions of section 5214 (a) (2) for the use of the United 
States or any governmental agency thereof. 

Section 5314. Special applicability of certain provisions 

The provisions of section 5314 as contained in the House bill repre- 
sented a restatement of the provisions of existing law in the light of 
the single distilled spirits plant concept. 

The provisions of internal revenue law relating to distilled spirits 
for nonindustrial uses do not apply in Puerto Rico and the Virgin 
Islands. However, under existing law the provisions of the internal 
revenue laws relating to industria eleohol have limited application to 
Puerto Rico and the Virgin Islands for the purpose of enabling alcohol, 
denatured alcohol, and articles made therefrom in Puerto Rico and the 
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Virgin Islands to be brought into the United States free of tax for the 
same types of uses for which such alcohol or articles produced in the 
United States could be obtained free of tax. 

The bill as passed by the House provided that the Commonwealth 
of Puerto Rico advance to the Treasury Department of the United 
States funds for the cost of administration of these provisions in 
Puerto Rico. Since Puerto Rico will in effeet defray the costs of 
administration of these provisions in Puerto Rico and since the pur- 
pose of the provisions is to grant privileges to articles of Puerto Rican 
manufacture, it appears proper that, in view of the foregoing, pro- 
vision be made for the assent of the Commonwealth to the application 
of these provisions thereto. 

The provisions of the section have been rearranged to separate the 
parts relating to Puerto Rico and the Virgin Islands into separate sub- 
sections. Subsection (a) relates to Puerto Rico and subsection (b) 
relates to the Virgin Islands. Paragraph 1 of subsection (a) contains 
the applicability provision which states that the provisions of the 
subsection shall not apply to the Commonwealth of Puerto Rico unless 
the Legislative Assembly of the Commonwealth of Puerto Rico ex- 
pressly consents thereto in the manner prescribed for the enactment of 
alaw. ‘This provision closely corresponds to the provision contained 
in the Narcotics Act of 1956 (see sec. 4774 I. R. C. 1954 as amended). 
Since the provisions are of benefit to Puerto Rico, it will undoubtedly 
take the necessary action to make the provisions applicable. 

Paragraph 2 of subsection (a) is a clarified restatement of existing 
law (Section 5318) and of section 5314 (a) as contained in the House 
bill. It makes it completely clear that the basic purpose of the 
application of these provisions to Puerto Rico is to enable the described 
products produced and manufactured in Puerto Rico to be brought 
into the United States free of tax for disposal under the same condi- 
tions as like spirits, denatured spirits, and articles produced or manu- 
factured in the United States. 

Paragraph 3 of subsection (a) provides that distilled spirits, includ- 
ing denatured distilled spirits, may be withdrawn from bonded premises 
of a distilled spirits plant in Puerto Rico for use therein, pursuant to 
authorization issued under the laws of the Commonwealth of Puerto 
Rico. However, such spirits so withdrawn and products containing 
such spirits could not be brought into the United States free of tax. 
Since the internal revenue tax in respect to distilled spirits is not 
applicable to distilled spirits produced in Puerto Rico for use therein, 
it 1s believed that no jeopardy to the Federal revenue would result 
from this provision, which specifically recognizes the intended scope 
of the extension of the industrial alcohol provisions to Puerto Rico. 

Paragraph 4 of subsection (a) corresponds to subsection (b) of 
section 5314 as contained in the House bill. However, it is revised to 
provide that the cost of administration incurred by the United States 
Treasury Department in Puerto Rico in respect to these provisions 
shall be charged against and retained out of taxes collected under the 
internal revenue laws on articles of Puerto Rican manufacture brought 
into the United States. 

Under the bill as passed by the House and under existing law, the 
costs of administration are advanced to the Treasury Department by 
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the Commonwealth of Puerto Rico, which advancement requires 
recurring legislative action by the Commonwealth of Puerto Rico 

Subsection (b) contains the provisions relating to the Virgin Islands. 
Paragraph 1 corresponds to section 5314 (a) as contained in the House 
bill, except that it has been restated for clarification and for con- 
formity with the changes in language made in paragraph 2 of sub- 
section (a). 

Paragraph 2 of subsection (b) corresponds to subsection (b) as 
contained in the House bill in respect of the Virgin Islands. 

Paragraph 3 of subsection (b) corresponds in respect of the Virgin 
Islands to subsection (c) of the House bill. Since the Federal internal 
revenue tax on distilled spirits is not applicable to distilled spirits 
produced in the Virgin Islands for consumption therein, and since 
there is no Virgin Is lands tax on distilled spirits, the language of this 
paragraph has been broadened to enable the Secretary of the Treasury 
to waive, insofar as the Virgin Islands are concerned, provisions 
applicable in the United States but which are not necessary to effec- 
tuate the intended scope and purpose of these provisions in the 
Virgin Islands 
Section 5315. Status of certain distilled spirits on July 1, 1959 

This section corresponds to code section 5315 as contained in the 
House bill, except that the words “immediately prior to’”’ have been 
inserted in lieu of ‘‘on” in three instances, to preserve the obvious 
intent of the section, and ‘1958’’ has been changed to ‘‘1959”’ in the 
section title and in five instances in the text to conform to the change 
in the effective date of the general revision of chapter 51. 

The purpose of this section is to clarify the status of distilled 
spirits, and provide for orderly continuity of control, during the 
transition from provisions of existing law to provisions of this bill. 

Subsection (a), “In registered distilleries, fruit distilleries, and in- 
dustrial alcohol plants’: This subsection is new. It establishes the 
status of distilled spirits which are in the process of production or 
are held pending lawful disposition in plants qualified under existing 
law for the production of distilled spirits. 

Subsection (b), ‘‘Produced at registered distilleries, fruit distilleries, 
and industrial alcohol plants”: This subsection is new. It establishes 
the status of distilled spirits produced under existing law which are 
held in bond in internal revenue bonded warehouses, industrial alco- 
hol bonded warehouses, industrial alcohol denaturing plants, and dis- 
tillery denaturing bonded warehouses, or are in transit there sto in bond. 

Subsection (c), ‘‘Withdrawn from customs custody’: This subsec- 
tion is new. It establishes the status of imported alcohol which has 
been withdrawn from customs custody under the provisions of section 
5311 of existing law and is held in bond in plants and warehouses 
qualified under internal revenue law, or is in transit thereto in bond. 

Subsection (d), ‘Withdrawn free of tax’’: This subsection is new. 
It establishes the status of alcohol, denatured alcohol, and denatured 
rum which have been withdrawn free of tax under existing law for 
purposes similar to those authorized under section 5214 (a) (1), (a) 
(2), or (a) (3), and which are in the possession of, or in transit to, 
persons holding permits under existing law to procure or use distilled 
spirits, including specially denatured distilled spirits, free of tax, or 
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to deal in or recover specially denatured distilled spirits. These pro- 
visions are not applicable to distilled spirits withdrawn for denatura- 
tion to industrial alcohol denaturing plants and distillery denaturing 
bonded warehouses, and in transit thereto or held therein, since the 
status of such spirits is covered in subsection (b). 

Subsection (e), ‘‘Withdrawn for use in the production of wine’’ 
This subsection is new. It establishes the status of unused brandy or 
wine spirits which have been withdrawn under existing law without 
payment of tax for use in the production of wine. 


SUBCHAPTER F—BONDED AND TAX-PAID WINE 
PREMISES 


Part I—EsTABLISHMENT 


Section 5351. Bonded wine cellar 

This section is identical with code 
the House bill and is existing law (sec. 5: 
of language. 


section 5351 as contained in 
351), except for simplification 
Section 5382. Taxpaid wine bottling house 

This section is identical with code section 5352 as contained in the 
House bill. 

The section is existing law (sec. 5352), except the words “‘a rectify- 
ing plant or a taxpaid distilled spirits bottling house’”’ have been sup- 
planted by the words ‘‘the bottling premises of a distilled spirits 
plant” as a conforming change in nomenclature. 


Section 53853. Bonded wine warehouse 


This section is identical with code section 5353 as contained in the 
House bill and is existing law (sec. 5353). 
Section 5854. Bond 

This section is identical with code section 5354 as contained in the 
House bill. 

The section is existing law (sec. 6354). except for simplification o 

Tr} t t | t f lificat f 
language. 
Section 5356. Ge neral Provisions relating fo honds 

This section is identical with code section 5355 as contained in the 
House bill and is existing law (sec. 5354). 
Section 5856. Application 

This section is identical with code section 5356 as contained in the 
House bill and is existing law (sec. 5856). 
S¢ ction 5357. Pre Mises 

This section is identical with code section 5357 as contained in the 


hn 


House bill and is existing law (sec. 6357). 
Part IJ—OPpERATIONS 


Section 5861. Bonded wine cellar operations 
This section is identical with code section 5361 : 


House bill. 


s contained in the 
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The section is e restatement of existing law (sec. 5361) which is 
intended to make it clear (i) that nonbeverage wine products, such as 
salted cooking wine, may be made from a base of standard natural 
wine, even though the standard natural wine may have been amelio- 
rated with sugar to correct natural deficiencies, as permitted by law; 
(ii) that these nonbeverage wine products made from standard natural 
wine may not be made on premises where substandard wines are 
present; and (iii) that nonbeverage wine products, such as salted 
cooking wines, do not have to be similar in character and composition 
to nonbeverage heavy bodied blending wines and nonbeverage Spanish- 
type blending sherries. 

Section 5862. Removals of wine from bonded wine cellars 

This section is identical with code section 5362 as contained in the 
House bill. 

The section is a clarifying and conforming restatement of existing 
law (sec. 5362). 


Section 5868. Taxpaid wine bottling house operations 

This section is identical with code section 5363 as contained in the 
House bill. 

The section is a clarifying and conforming restatement of existing 
law (sec. 5363). 

Section 5864. Standard wine premises 

This section is identical with code section 5364 as contained in the 
House bill. 

The section is a restatement of existing law (sec. 5364), without sub- 
stantive change. The language has been conformed to the changes 
made in section 5361. 

Section 53865. Segregation of operations 

This section is identical with code section 5365 as contained in the 
House bill and is existing law (sec. 5364). 

Section 5366. Supe VISION 

This section is identical with code section 5366 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 5366). 
Section 6867. Records 

This section is identical with code section 5367 as contained in the 
House bill and is existing law (sec. 5367). 

Section 53868. Gauging, marking, and stamping 

This section is identical with code section 5368 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 5368). 
Section 53869. Inventories 

This section is identical with code section 5369 as contained in the 
House bill and is existing law (sec. 5369). 

Ne ction 5370. Losses 

This section is identical with code section 5370 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 6370). 
Section 5371. Insurance coverage, etc. 

This section is identical with code section 5371 as contained in 
House bill and is existing law (sec. 5371) 
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Section 5372. Sampling 

This section is identical with code section 5372 as contained in the 
House bill and is existing law (sec. 5372). 

Section 5873. Wine spirits 

This section is identical with code section 5373 as contained in the 
House bill. 

Subsection (a), “In general”’ 

This subsection is derived tebes existing law (secs. 5215 and 53738 
(a)) and continues without substantive change the restrictions as to 
eligibility of brandy or wine spirits for use in wine production. 

Subsection (b), ‘Withdrawal of wine spirits’’ 

Paragraph (1): This paragraph is a conforming restatement of 
existing law (sec. 5373 (6) (1)). 


Paragraph (2): This paragraph is a conforming restatement of 
existing law (sec. 5373 (6b) (2)). 

Paragraph (3): This paragraph is a conforming restatement of 
existing law (sec. 5373 (6) (3)) 

P aragraph (4): This paragraph is a conforming restatement of 

existing law (sec. 5373 (b) (4 
Subsection (c), ‘‘Distillates containing aldehydes’: This subsection 
is new. It provides that the Secretary or his delegate may, by 


regulations authorize the transfer of the heads portion of distilled 
spirits (aldehydes) from the bonded premises of distilled spirits 
slants to adjacent bonded wine cellars whereat such aldehydes may 
* added in limited amounts to distilling materials in the course of 
fermentation in such bonded wine cellars. These provisions are 
intended to provide opportunity for partial recovery of the alcohol 
contained in such aldehydes which presently are of no use to the 
disiiller and must be destroyed or transferred to other premises for 
denaturation. 


Part III—Cere.titar TREATMENT AND CLASSIFICATION OF WINE 


Section 53881. Natural wine 


This section is identical with code section 5381 as contained in the 
House bill and is existing law (sec. 5381) 


Section 5382. Cellar treatment of natural wine 

This section is identical with code section 5382 as contained in the 
House bill. 

Subsection (a), ‘General’: This subsection is existing law (sec. 
5382 (a)). 

Subsection (b), “Specifically authorized treatments’’: This subsec- 
tion is existing law (sec. 5382 (b)), except for simplification of language. 

Subsection (c), ‘Other authorized treatment’’: This subsection is 
existing law (sec. 5382 (c)) 
Section 5383. Amelioration and sweetening limitations for natural 

grape wines 

This section is identical with code section 5383 as contained in the 
House bill and is existing law (sec. 5383), except for simplification of 
language. 
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Section 5884. Amelioration and sweetening limitations for natural fruit 
and berry wines 


This section is identical with code section 5384 as contained in the 
House bill. 

Subsection (a), “In general’: This subsection is existing law (sec. 
5384 (a)), except for simplification of language. 

Subsection (b), ‘Reserve fruit and berry wines’’: This subsection 
is existing law (sec. 5384 (6)) except that it has been revised to pro- 
vide for the addition of sufficient dry sugar to wines made from low 
sugar fruit to cause the production of alcohol by fermentation up to 
just under 14 percent by volume and to permit the addition of the 
sugar either in one lot or in successive stages, and either prior to or 
during fermentation, rather than requiring it to be added in a single 
batch prior to commencement of fermentation. 

Section 5385. Specially sweetened natural wines 


- 


This section is identical with code section 5385 as contained in the 
House bill and is existing law (sec. 5385) 


Section 5386. Special natural wines 


This section is identical with code section 5386 as contained in the 
House bill and is existing law (sec. 5386). 


Section 5387. Agricultural wines 


This section is identical with code section 5387 as contained in the 
House bill and is existing law (sec. 5387) 


Section 53888. De signation of wines 


This section is identical with code section 5388 as contained in the 
House bill and is existing law (sec. 5388). 


Part IV—GENERAL 


Section 5391. Exemption from rectifying and spirits taxes 

This section is identical with code section 5391 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 5391). 
Specific language has been added to make it completely clear that 
the proprietor of a bonded wine cellar is not considered to be 8 rectifier 
within the meaning of section 5082 because of bis use or treatment of 
wine, or use of wine spirits in wine production, and consequently is 
not subject to the special tax as a rectifier under section 5081. 


Section 6892 Definitions 


This section is identical with code section 5392 as contained in the 
House bill. 

The section is existing law (sec. 5392), except for simplification of 
language in subsections (c) and (e), and changes in subsection (f). 

The definition of ‘‘own production” in subsection (f) is related to 
other provisions of this subchapter in such a manner as to control 
the premises in which wine spirits may be added to a particular wine, 
or in which a particular wine may be ameliorated. Under the wording 
of this definition in existing law, these operations are required to 
take place in the premises where the wine was originally fermented. 

The revised wording of the definition will permit the addition of 
wine spirits to, and/or amelioration of, wine in premises other than 


28925—58————13 
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those of original fermentation, if (i) the latter premises are located 
in the same State as the bonded wine cellar adding wine spirits or 
ameliorating the wine, and (ii) the proprietors of the cellars involved 
are either the same person or affiliated persons. The term “affiliated 
persons” includes members of a farm cooperative as well as persons 
affiliated within the meaning of section 17 (a) (5) of the Federal 
Aleoho]l Administration Act (27 U.S. C. 211). 


SUBCHAPTER G—BREWERIES 
Part I—EstTaBLISHMENT 


Section 5401. Qualifying documents 

This section is identical with code section 5401 as contained in the 
House bill and is existing law (sec. 5401), except for simplification of 
language. 
Section 5402. Definitions 

This section is identical with code section 5402 as contained in the 
House bill and is existing law (sec. 5402). 
Section 5403. Cross references 

This section is identical with code section 5403 as contained in the 
House bill and is a cross reference section only. 


Part II—OpeERATIONS 


Section 5411. Use of brewery 

This section is identical with code section 5411 as contained in the 
House bill and is existing law (sec. 5411), except for simplification of 
‘language. 


Section 5412. Removal of beer in containers or by pipeline 

This section is identical with code section 5412 as contained in the 
House bill and is a conforming restatement of existing law (sec. 5412) 
Section 5413. Brewers procuring beer from other brewers 

This section is identical with code section 5413 as contained in the 
House bill and is a conforming restatement of existing law (sec. 5413). 
Section 5414. Removal from one brewery to another belonging to the same 

brewer 

This section is identical with code section 5414 as contained in the 
House bill. 

The section is a clarifying restatement of existing law (sec. 5414), 
except for the addition of the second sentence. The purpose of this 
sentence is to extend to breweries owned by different corporations the 
advantages of common ownership provide d by this section if one such 
corporation owns the controlling interest in the other such corpora- 
tion, or if the controlling interest in each such corporation is owned 
by the same person or persons. 


Section 5415. Records and returns 
This section is identical with code section 5415 as contained in the 


House bill. 
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The section is existing law (sec. 5415) except that the provision 
relating to the preservation of records is changed from a period of at 
least 2 years, to such period as the Secretary or his delegate shall by 
regulations prescribe. This change makes this provision consistent 
with other similar provisions of this chapter. 

Section 5416. Definitions of bottle and bottling 

This section is identical with code section 5416 as contained in the 

House bill and is existing law (sec. 5416). 


SUBCHAPTER H—MISCELLANEOUS PLANTS AND 
WAREHOUSES 


Part I—ViInNEGAR PLANTS 


Section 5501. Establishment 

This section is identical with code section 5501 as contained in the 
House bill. 

The section is a clarifying restatement of existing law (sec. 5216 
(a) (/)) and regulations issued pursuant thereto authorizing the estab- 
lishment of plants for production of vinegar by the vaporizing process. 
Section 5502. Qualification 

This section is identical with code section 5502 as contained in the 
House bill. 

Subsection (a), ““Requirements’’: Existing law (sec. 5216 (a) (1)) 

and regulations provide for filing of notice and approval thereof, prior 
to commencing the operation of a vinegar plant. This subsection 
specifically requires the filing of an application for registration, and 
the rece ipt of permission to operate a vinegar plant, prior to commenc- 
ing operations. 

Subsection (b), ‘Form of application”: This subsection authorizes 
the Secretary or his delegate to prescribe the form of application 
required by subsection (a), and the information to be contained 
therein. 

Section 5503. Construction and equipment 

This section is identical with code section 5503 as contained in the 
House bill and is a clarifying restatement of existing law (secs. 5216 
(a) (1) and 6562). 

Section 5504. Operation 

This section is identical with code section 5504 as contained in the 
House bill. 

Subsection (a). “General”: This subsection is a clarifying restate- 
ment of existing law (sec. 5216 (a) (1)) which authorizes qualified 

vinegar plants to produce mash and separate the spirits from such 
mash by a vaporizing process, and condense the vapor by introducing 
it into water or other liquid. This subsection also contains authority 
for the Secretary or his delegate to regulate these operations. 

Subsection (b), ‘‘Removals’’: This subsection is a restatement of 
existing law (sec. 5216 (a) (2)). 

Subsection (c), “Records’’: This subsection is new. It provides for 
the keeping of records and the filing of reports by proprietors of 
vinegar plants in the form and manner to be prescribed by regulations. 
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Section 5505. Applicability of provisions of this chapter 

This section is identical with code section 5505 as contained in the 
House bill. 

Subsection (a), ‘““Tax’’: This subsection is a clarification of existing 
law (sec. 5216 (a) (1) ). It imposes the distilled spirits tax on any 
spirits produced in violation of section 5501 or removed from vinegar 
plants in violation of section 5504 (b). 

Subsection (b), ‘‘Prohibited premises’: This subsection is a clari- 
fying restatement of existing law (sec. 5171) relating to premises on 
which vinegar plants may not be established. 

Subsection (c), ‘Entry and examination of premises’’: This sub- 
section is a clarifying restatement of existing law (sec. 5216 (a) (8) ) 
relating to officers’ right of entry to and examination of vinegar plants. 

Subsection (d), “Registration of stills’: This subsection is a clari- 
fying restatement of existing law (sec. 5174) relating to registration of 
stills used at vinegar plants. 

Subsection (e), “Installation of meters, tanks, and other apparatus”’ 
This subsection is existing law (sec. 5552). 

Subsection (f), ‘Assignment of internal revenue officers’”’: This 
subsection is existing law (sec. 5553 (a) ). 

Subsection (g), ‘‘Authority to waive records, statements, and 
turns’’: This subsection is existing law (sec. 5555 (6) ). 

Subsection (h), “Regulations”: This subsection is existing law 
(sec. 5556) 

Subsection (i), ‘“‘Penalties’: This subsection is existing law (sees. 
5601, 5607, 5608, and 5686 (b) ) 

Subsection (j), “Other provisions’: This subsection is new. By 
exempting plants established, and operations conducted, under this 
part from the provisions of this chapter, other than this part and the 
provisions referred to in subsections (a), (b), (ce), (d), (e), (f), (g), 
(h), and (i), it provides for the lawful manufacture of v inegar without 
unnecessary restrictions. 


Part II]—Vo.uaTILeE Fruit-FLAvorR CONCENTRATE PLANTS 


Section 5511. Establishment and operation 

This section is identical with code section 5511 as contained in the 
House bill. 

The section is existing law (sec. 5511) with the exception that the 
word “application” is inserted in paragraph (3) and section 5171 of 
existing awe has been eliminated from the sections applicable to this 
part. The elimination will permit operation on bonded wine cellar 
premises of the required stills or evaporators used in the manufacture 
of volatile fruit-flavor concentrates. 


Section 5512. Control of products after manufacture 


This section is identical with code section 5512 as contained in the 
House bill and is a cross reference section only. 


Part ITI—ManvuFracturiInc BonpED WAREHOUSES 


Section 5521. Establishment and operation 
This section is identical with code section 5521 as contained in the 
House bill and is existing law (sec. 5521) 
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Section 6522. Withdrawal of distilled spirits to manufacturing bonded 
warehouses 

This section is identical with code section 5522 as contained in the 
House bill. 

The section is existing law (sec. 5522) except that the permitted 
withdrawals, i. e., from an internal revenue bonded warehouse, have 
been extended to include withdrawals from the bonded premises of 
any distilled spirits plant, in conformity with the concept of a distilled 
spirits plant. 


Section 5523. Special provisions relating to distilled spirits and wines 
rectified in manufacturing bonded warehouses 
This section is identical with code section 5523 as contained in the 
House bill and is existing law (sec. 5523). 


SUBCHAPTER I—MISCELLANEOUS GENERAL PROVISIONS 


Section 5551. General provisions relating to bonds 

This section is identical with code section 5551 as contained in the 
House bill and is existing law (sec. 5551) except that it is extended to 
include ‘‘bonded warehouseman.”’ 


Section 5552. nstallation of meters, tanks, and other apparatus 

This section is identical with code section 5552 as contained in the 
House bill. 

The section is existing law (sec. 5552) except that the terms ‘‘dis- 
tilleries’’ and ‘‘rectifying plants’? are changed, for conformity, to 
“distilled spirits plants.” 

Section 5553. Supervision of premises and operations 

This section is identical with code section 5553 as contained in the 
House bill 

The section is existing law (sec. 5553) except that the term “store- 
keeper-gauger”’ is changed to “internal revenue officer.’”’ This change 
is consistent with the elimination in the 1954 code revision of other 
statutory references by specific title to officers performing specific 
functions or duties. 

Section 5564. Pilot operations 

This section is identical with code section 5554 as contained in the 
House bill 

The section is the same as section 5554 (1954 I. R. C.), authority 
under which terminated December 31, 1955, except for the substitu- 
tion of ‘distilled spirits plants’ in place of the detailed listing of each 
particular type of plant, and the omission of the last sentence which 
placed a time limit on the authority under the section. 


Section 5555. Records, statements, and returns 

This section is identical with code section 5555 as contained in the 
House bill. 

Subsection (a), ‘General’: This subsection is existing law (sec. 
0008 (a@)). 

Subsection (b), ‘‘Authority to waive”: This subsection is existing 
law (sec. 5555 (b)), except for simplification of language. 
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Subsection (c), “Photographic copies”: This subsection is new. It 
makes provision for the reproduction of original records required by 
this chapter and the treatment of the re produc tion for all purposes as 
though it were the original. 

The section follows closely the provisions with respect to copies of 
records made in the regular course of business in 28 U. S. C. 1732 (6). 
It is designed to meet modern business practices and eliminate undue 
burden and expense on taxpayers in connection with record preser- 
vation. 


Se ction 5556. Re gulations 

This section is identica] with code section 5556 as contained in the 
House bill. 

The section is a new provision authorizing the Secretary or his 
delegate to make such distinction in regulatory requirements relating 
to construction, equipment, or methods of apereaon as may be neces- 
sary or desirable due to differences in materials or variations in 
methods used in production, processing, or storage of distilled spirits 


Section 5557. Office rs and agents a uthorized t investigate, wsue search 
warrants, and prosecute for violatior 

This section is identical with code section 5557 as contained in the 
House bill. 

Existing law (sec. 53 contains specific provisions relating to per- 
sons authorized to make investigations, issue search warrants, and 
prosecute violations of chapter 51 

This section makes similar provisions applicable to any violation of 

ubtitle E, thus establishing uniform authority and procedure with 
respect to liquor, tobacco, and firearms enforcement. 

The provisions of existing law relating to the reporting of violations 
to United States Attorneys are modified to eliminate the unnecessary 
reporting of cases in which no prosec ution is indicated. 

The last sentence of section 5314 of existing law has been omitted as 
inconsistent with the Federal Rules of Criminal Procedure and a cross 
reference to such rules has been added. 


/ 


7 
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Section 5558 Authority of enforcement officers 

This is a cross reference section 

For a discussion of the substantive provisions contained in the 
House bill under this section number, see code section 7608 as set 
forth in section 204 of this bill 
Section 6559. Determinations 

This section is identical with code section 5559 as contained in the 
House bill and is new. It provides authority for the Secretary or his 
delegate to utilize scientific techniques and developments in instru- 
mentation in the making or verifying of any quantitative determina- 
tion required or authorized in this chapter. 
Section 5560. Other provisions applicable 

This section is identical with code section 5560 as contained in the 
House bill and is existing law (sec. 5557). 
Section 5561. Exemptions to meet the requirements of the national 

defe Se 

This section corresponds to code section 5561 as contained in the 

House bill, which was derived from existing law (sec. 5217 (b) and (c)) 


EXCISE TAX TECHNICAL CHANGES ACT OF 1958 185 


The section, as contained in the House bill, continued until the close 
of June 30, 1959, the provisions granting authority to temporarily 
waive (other than payment of tax) internal revenue law relating to 
distilled spirits when deemed necessary to meet the requirements of 
national defense. Your committee has deleted the last sentence of 
the section, as contained in the House bill, in order to provide per- 
manent authority under the section, since the section is the basis of 
standby procedures which have been prescribed for use in the event 
of a national emergency. 

It is intended that any waiver under this section shall be terminated 
as to any proprietor when the waiver as to such proprietor is no longer 
necessary to meet the requirements of the national defense. 


Section 5562. Exemptions from certain requirements in cases of disaster 

This section is identical with code section 5562 as contained in the 
House bill. 

The section is derived from existing law (6215). It provides 
authority for the Secretary or his delegate to take steps necessary to 
eliminate or reduce economic loss incident to disasters. This authority 
is intended, when used incident to the salvaging of perishable agri- 
cultural products, to be limited to the elimination or reduction of 
general and widespread economic loss. 


SUBCHAPTER J—PENALTIES, SEIZURES, AND 
FORFEITURES RELATING TO LIQUORS 


Subchapter J is a substantial revision of the penalty, seizure, and 
forfeiture provisions contained in subchapter J, of chapter 51 of the 
[Internal Revenue Code of 1954. Existing law has been rewritten 
wherever necessary, not only to conform it to the revisions of the 
substantive provisions to which it relates, but also to consolidate, 
clarify, and make more uniform and realistic the application of the 
existing law to liquor violations. 

The penalty and forfeiture provisions of this subchapter are rear 
ranged to place them in more logical sequence, and obsolete or unneces- 
sary provisions are deleted. The criminal and civil penalties imposed 
are made more uniform and realistic, and the standards of title 18 
of the United States Code (entitled ‘‘Crimes and Criminal Procedure’’) 
pe felonies and misdemeanors are followed wherever practicable. 

Under existing law the provisions imposing penalties for violation of 
the law with respect to liquor taxes in several instances provide for 
penalties such as an amount equal to or double the amount of the tax 
fraud involved. Although offenses are of a similar nature, in some 
cases the penalty is designate ‘d as a criminal penalty to be imposed by 
the court after conviction, in others as a civil penalty to be collected 
by a separate civil court action, and in others as a civil penalty to be 
added to the tax and assessed and collected in the same manner as 
the tax. This lack of uniformity, as well as adding to the burden on 
the courts, has made these provisions very difficult to administer. 
These penalties are in addition to those provided in subtitle F for 
fraudulent evasion or willful failure to pay, and therefore can result 
in penalties far in excess of those for similar violations with respect 
to other internal revenue taxes. Such specific penalties are therefore 








186 EXCISE TAX TECHNICAL CHANGES ACT OF 1958 


omitted in order to conform the law with respect to liquor taxes to 
the criminal and civil penalty provisions of subtitle F 

Under existing law the provisions imposing penalties for violation 
of law with respect to the taxes on liquors often provide for mandatory 
monetary penalties, either in lieu of or in addition to fines or imprison- 
ment. Such penalty provisions are deleted in most instances because 
it has been found that they have interfered with the effective adminis- 
tration of justice in such violations. With the removal of such penal 
ties, the courts will have greater freedom to fix sentences according to 
the circumstances in each case. This is consistent with the action of 
the Congress in deleting statutory minimums in the 1954 code revision 
with regard to alcohol and tobacco tax criminal penalties. 


Part [—Prnauty, SEIZURE, AND FORFEITURE PROVISIONS APPLI- 
CABLE TO DisTILLING, RECTIFYING, AND DISTILLED AND RECTIFIED 
PrRopwucts 


Section 5601. Criminal penalties 

This section corresponds to code section 5601 as contained in the 
House bill, except that your committee has amended paragraph (3) 
of subsection (a) by striking “(a)” from the citation to section 5171 (a) 
therein. The amendment will make the penalty provided in subsec- 
tion (a) (3) applicable to the filing of a false or fraudulent application 
for a permit under section 5171 (b), as well as to the filing of a false 
or fraudulent application for registration under section 5171 (a). 

Subsection (a), ‘‘Offenses’’: This subsection is (with the exceptions 
noted in the discussion of the individual paragraphs) a clarifying, con- 
forming, and consolidated restatement of certain of the offenses de- 
scribed in part I of subchapter J of chapter 51 of existing law with a 
uniform penalty of a fine of not more than $10,000, or imprisonment 
of not more than 5 years, or both, prescribed for each such offense in 
lieu of the varying penalties prescribed by existing law. The uniform 
penalty is substantially in line with the penalties prescribed for felo- 
nious offenses in respect to wine, beer, and tobacco. The specific mone- 
tary penalties imposed in existing law with respect to certain of the 
offenses described in this subsection have been omitted for the reasons 
noted in the introductory discussion of the subchapter. 

Paragraph (1), “Unregistered stills’: This paragraph is a re- 
statement of existing law (sec. 5601) except for the deletion of 
the monetary penalty, and the making of the imposed penalty 
uniform with penalties for other offenses under this subsection. 

Paragraph (2), ‘‘Failure of distiller or rectifier to file applica- 
tion”: This paragraph is a restatement of existing law (secs. 5172 
and 5603) except for the deletion,of the monetary penalty and 
the making of the penalty imposed uniform with penalties for 
other offenses under this subsection. 

Paragraph (3), “False or fraudulent application”: This para- 
graph is derived from existing law (sec. 5603) which provides a 
penalty for the filing of a false or fraudulent notice in respect to 
the business of distilling or rectifying. Under the provisions of 
this bill the filing of notices in respect to these businesses is no 
longer required, and uniform provisions for the filing of applica- 
tions for registration and (in certain cases) cane ‘ations for 
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permits are provided for all distilled spirits plants. This para- 
graph sooth -s a penalty for the filing of a false or fraudulent 
application for registration of, or permit for, a distilled spirits 
plant. This penalty has been pe uniform with penalties for 
other offenses under this subsection. 

Paragraph (4), ‘Failure or refusal of distiller or rectifier to give 
bond”: This paragraph is a restatement of existing law (secs. 5172, 
5604, and 5606) with respect to carrying on the business of a dis- 
tiller without having given bond, extended to include carrying on 
the business of a rectifier without having given bond as required 
by law. The penalty imposed is made uniform with penalties for 
other offenses under this subsection. 

Paragraph (5), ‘False, forged, or fraudulent bonds’’: This para- 
graph is a restatement of existing law (sec. 5604) in respect to the 
giving of false, forged, or fraudulent bonds by persons engaged in, 
or intending to engage in the business of a distiller, extended to 
persons engaged in, or intending to engage in, the business of a 
bonded warehouseman, rectifier, or bottler of distilled spirits. 
The penalty imposed is made uniform with penalties for other 
offenses under this subsection. 

Paragraph (6), “Distilling on prohibited premises’: This 
paragraph is a restatement of existing law (secs. 5171 and 5607) 
with the following exceptions: 

First, the words ‘‘or vinegar are manufactured or produced, 
or where sugars or sirups are refined” are omitted as specific 
prohibitions and these activities are to be treated in the 
category of ‘“‘any other business” as used in this paragraph 
and in section 5178 (b). 

Second, specific exception is made in the case of lawfully 
authorized distillers of brandy or wine spirits consistent with 
the exception under existing law (sec. 6215) and regulations. 

Third, the penalty imposed is made uniform with the 
penalty for other offenses under this subsection. 

Paragraph (7), ‘Unlawful production, removal, or use of 
material fit for production of distilled spirits’: This paragraph 
is a restatement of existing law (secs. 5216 (a) (1) and (4), and 
5608 (a)) with two exceptions. 

Existing law prohibits the removal of distilling material from 
the premises of the distillery where produced, except as authorized 
by the Secretary or his delegate with respect to the carrying on of 
a business other than distilling. This paragraph prohibits the 
removal of distilling material from the premises of the distilled 
spirits plant where produced except when authorized by the 
Secretary or his delegate; thus allowing the removal of distilling 
material for any law ful purpose, if authorized by the Secretary 
or his delegate. In addition, the penalty imposed is made uni- 
form with the penalty for other offenses under this subsection. 

Paragraph (8), “Unlawful production of distilled spirits’’ 
This paragraph is a restatement of existing law (secs. 5216 (a) (1) 
and 5608 (a)) with two exceptions. 

Existing law makes it unlawful for any person other than an 
authorized distiller to separate by distillation the alcoholic spirits 
from any fermented mash, wort, or wash. 
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This paragraph makes it unlawful for any person other than an 
authorized distiller to produce distilled spirits by distillation or 
any other process from mash, wort, wash, or other material. 
This change is in recognition of the fact that distilled spirits 
may be produced from material other than mash, wort, or wash 
and by processes other than by distillation. 

The penalty imposed is made uniform with the penalty for 
other offenses under this subsection. 

Paragraph (9), ‘“‘Unauthorized use of distilled spirits in manu- 
facturing processes” 

Subparagraph (A): This subparagraph is a restatement of 
existing law (secs. 5216 (a) (1) and 5608 (a)) except that the 
penalty imposed is made uniform with the penalty for other 
offenses under this subsection. 

Subparagraph (B): This subparagraph is new and is 
designed to cover the use of imported distilled spirits in the 
same manner that the use of distilled spirits of domestic 
production is covered under subparagraph (A). 

Paragraph (10), ‘“‘Unlawful rectifying or bottling’: This 
paragraph is a restatement of existing law (secs. 5628 and 5629) 
as to rectifiers, extended to include bottlers of distilled spirits. 
The specific monetary penalty is omitted and the criminal 
penalty imposed made uniform with the penalty for other offenses 
under this subsection. 

Paragraph (11), “Unlawful purchase, receipt, rectification, or 
bottling of distilled spirits”: This paragraph is a restatement of 
existing law (sec. 5629), extended to include bottling of distilled 
spirits. The penalty imposed is made uniform with the penalty 
for other offenses under this subsection. 

Paragraph (12), ‘Unlawful removal or concealment of distilled 
spirits”: This paragraph is a restatement of existing law (secs. 
5608 (a), 5631, 5632, 5643, and 5647) with respect to certain 
specific instances of unlawful removal or concealment of distilled 
spirits, broadened to clearly prohibit any removal, other than as 
authorized by law, of distilled spirits on which the tax has not 
been paid or determined, from the place of manufacture or 
storage, or from any instrument of transportation, or the con- 
cealment of spirits so removed. The penalty imposed is made 
uniform with the penalty for other offenses under this subsection. 

Paragraph (13), ‘Creation of fictitious proof’: This paragraph 
is existing law (sec. 5634) except for the addition of the clarifying 
pare! nthetical statement “(other than ingredients or substances 
authorized by law to be added)” and for the making of the pen- 
alty imposed uniform with the penalty for other offenses under 
this subsection. 

Paragraph (14), “Distilling after notice of suspension’: This 
paragraph is a restatement of existing law (sec. 5650) except that 
the penalty imposed is made uniform with the penalty for other 
offenses under this subsec tion. 

Subsection (b), “‘Presumptions”: These paragraphs are new. Their 
purpose is to create a rebuttable presumption of guilt in the case of a 
person who is found at illicit distilling or rectifying premises, but who, 
because of the practical impossibility of proving his actual participa- 
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tion in the illegal activities except by inference drawn from his presence 
when the illegal acts were committed, cannot be convicted under the 
ruling of the Supreme Court in Bozza v. United States (330 U.S. 160). 

The prevention of the illicit production or rectification of alcoholic 
spirits, and the consequent defrauding of the United States of tax, 
has long been rendered more difficult by the failure to obtain a con- 
viction of a person discovered at the site of illicit distilling or rectify- 
ing premises, but who was not, at the time of such discovery, engaged 
in doing any specific act. 

[In the Bozza case, the Supreme Court took the position that to 
sustain conviction, the testimony “‘must point directly to conduct 
within the narrow margins which the statute alone defines.”” These 
new provisions are designed to avoid the effect of that holding as to 
future violations. 


Section 5602. Penalty for tax fraud by distiller 

This section is identical with code section 5602 as contained in the 
House bill. 

The section is a consolidated restatement of existing law (secs. 5606 
and 5626) except that the penalty imposed is increased to a fine of 
not more than $10,000, or imprisonment of not more than 5 years, or 
both, which is the same as the penalty under existing law (sec. 5762) 
with regard to similar offenses in respect to tobacco. 

Section 5608. Penalty relating to records, returns, and reports 

This section is identical with code section 5603 as contained in the 
House bill. 

The section is a consolidated and clarifying restatement of existing 
law (secs. 5610, 5611, 5620, 5621, and 5692) with respect to certain 
records and reports re quired under chapter 51, extended to apply to 
all persons required under this chapter (other than subch. F and G) 
or saauiadions issued pursuant thereto to keep or file any record, 
return, report, summary, transcript, or other document. 

Subsection (a), ‘Fraudulent noncompliance”: This subsection 
designates the offenses with intent to defraud, and provides a penalty 
of a fine of not more than $10,000, or imprisonment of not more than 
5 years, or both, for each such offense. The reference to ‘‘such 
document” in paragraphs (1) through (5) is intended to refer to all of 
the documents listed preceding paragraph (1 

Subsection (b), ‘Failure to comply”: This subsection designates 
the offenses otherwise than with intent to defraud, and provides a 
penalty of a fine of not more than $1,000, or imprisonment of not 
more than 1 year, or both, for each such offense. The reference to 
“such document”’ in paragraphs (1) through (5) is intended to refer 
to all of the documents listed preceding paragraph (1) 

Section 5604. Penalties relating to stamps, marks, brands, and con- 
tainers 

This section is identical with code section 5604 as contained in the 
House bill. 

The section is a clarifying, conforming, and consolidated restate- 
ment of existing law (secs. 5008 (b), 5635, 5636, 5637, 5638, 5642, 5643, 
and 5644) in respect of criminal penalties relating to distilled spirits 
stamps, marks, brands, and containers under this chapter, except 
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that the penalty is made uniform as a fine of not more than $10,000, 
or imprisonment for not more than 5 years, or both, for each such 
offense 

The forfeiture provisions of the sections of existing law from which 
this section is derived are considered to be duplications of other pro- 
visions of this chapter or subtitle F, and therefore have been omitted. 


Section 5605. Penalty peaet to awe of materials used in the manu- 
facture of distilled spirits, or from which distilled spirits may be 
recovered 

This section is identical with code section 5605 as contained in the 
House bill. 

The section is existing law (sec. 5609) except that the fine of not 
more than $500, or imprisonment for not more than 1 year, or both, 
has been increased to a fine of not more than $1,000, or imprisonment 
for not more than 2 years, or both. Byreason of thec hanges in section 
5291 this penalty is made applicable with respect to the disposal of 
denatured distilled spirits or articles from which distilled spirits may 
be recovered. 


Section 5606. Penalty relating to containers of distilled spirits 

This section is identical with code section 5606 as contained in the 
House bill. 

The section is a restatement of existing law (sec. 5641) except that 
the offense has been reduced from a felony to a misdemeanor by 
reducing the penalty to a fine of not more than $1,000, or imprison- 
ment for not more than 1 year,or both. Consistent with the reduction 
of the penalty from a felony to a misdemeanor the provision of exist- 
ing law that the offense be willful is omitted 

The forfeiture provisions of the existing law (sec. 5641) are con- 
sidered to be a duplication of other provisions of this chapter or 
subtitle F, and therefore have been omitted. 


Section 5607. Penalty and forfeiture for unlawful use, recovery, or con- 
cealment of denatured distilled spirits, or articles 

This section is identical with code section 5607 as contained in the 
House bill. 

The section is a clarifying restatement of existing law (sec. 5647) 
conformed to the related changes in sections 5214, 5223, and 5273 
except that the fine of not more than $5,000 is increased to a fine of 
not more than $10,000 


Section 5608. Penalty and forfeiture for fraudulent claims for export 
drawback or unlawful relanding 

This section is identical with code section 5608 as contained in the 
House bill. 

Subsection (a), ‘‘Fraudulent claim for drawback”’: This subsection 
is a restatement of existing law (sec. 5648 (a)) except that the criminal 
pe nalty applicable to fraudulent claims is reduced from 10 years to 
5 years, and except that the penalty as to owners, agents, or masters 
of vessels, and others aiding or abetting in the fraud, is increased from 
a fine not exceeding $5,000, and imprisonment for not more than 1 
year, to a fine of not more than $5,000, or imprisonment for not 
more than 3 years, or both. 
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Subsection (b), “Unlawful relanding”’: This subsection is a clarifying 
and conforming restatement of existing law (sec. 5648 (6)). 


Section 5609. Destruction of unregistered stills, distilling apparatus, 
equipment, and materials 

This section is identical with code section 5609 as contained in the 
House bill. 

The section is a restatement of existing law (sec. 5623) with respect 
to the destruction of unregistered stills, distillmg or fermenting equip- 
ment or apparatus, or distilling or fermenting material. Specific 
authority bas been provided in this section for the destruction of 
illicit distilled spirits by the seizing officer at the time of seizure. 

This section omits as obsolete or unnecessary certain of the detailed 
provisions of existing law and provides more modern and simplified 
procedures with regard to such destructions and the filing of claims 
with respect to such destroyed property. 


Section 5610. Disposal of forfeited equipment and material for distilling 

This section is identical with code section 5610 as contained in the 
House bill 

The section is a clarifying restatement of existing law (sec. 5622) 
except that the obsolete provision for ‘‘deducting expenses of sale”’ 
has been omitted and authority given the court to dispose of forfeited 
property other than by sale at public auction where it would be to the 
best interests of the Government. Public sale of the forfeited property 
described in this section is, under certain conditions, not in the 
Government’s interest. This discretion will also permit the court to 
better dispose of perishable property where necessary to prevent loss 
to the Government, or to the owners or claimants of the property. 
Section 5611. Release of distillery before judgment 

This section is identical with code section 5611 as contained in the 
Ho ise bill. 

The section is a clarifying restatement of existing law (sec. 5624) 
except that the provision for personal sureties is omitted as a conform- 
ing change since such sureties are not generally accepted with respect 
to other bonds given under this chapter. 


Section 5612. Forfeiture of taxrpaid distilled spirits remaining on bonded 
pre TLL SES 

This section is identical with code section 5612 as contained in the 
House bill. 

Subsection (a), “General’’: This subsection is a restatement of 
existing law (sec. 5625) in respect to distillery or internal revenue 
bonded warehouse premises, extended to apply to the bonded premises 
of any distilled spirits plant. This subsection is also made applicable 
to distilled spirits upon which the tax has been determined. 

Subsection (b), ‘“Exceptions”: This subsection is new. It sets forth 
the specific conditions under which subsection (a) is not applicable. 

Paragraphs (1) and (2) are consistent with existing adminis- 
trative procedure. 

Paragraph (3) is necessary to prevent conflict with the provi- 
sions of section 5215. 

Paragraph (4) is necessary to protect the Government in the 
instance of distilled spirits held on bonded premises beyond the 
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bonding period, where the removal of the spirits would adversely 
affect the collection of the tax thereon. 


Section 56183. Forfeiture of distetled spirits not stamped, marked . or 
branded as required by Law 
This section is identical with code sectton 5613 as contained i the 
House bill 
Subsection (a), ‘Unmarked or unbranded casks or packages’”’: This 
subsection is a clarifying restatement of existing law (sec. 5639), 
Subsection (b), ‘‘Unstamped containers’”’: This subsection is a clari- 


fying restatement of existing law (secs. 5639 and 5640) 
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This section is identical with code section 5614 as contained in the 
House bill. 

This section is a clarifying restatement of existing law (sec. 564! 
with language conformed to the concept of the distilled spirits plant 


j 
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This section is identical with code section 5615 as contained in the 
House bill 
Paragraph (1), “‘Unregistered still or distilling apparatus”’ 


This paragraph is a clarifving and conforming restatement of 
existing law (see. 5601 

Paragraph (2), “Distilling apparatus removed without notice 
or#et up without permit”: This paragraph is a clarifying and 
conforming restatement of existing law (sec. 5602 


Paragraph (3), “Distilling without giving bond or with intent 
to defraud”: This paragraph is a consolidated and clarifying 
restatement of existing law secs. 5604, 5606, 5626, and 5650). 


Paragraph (4), “Unlawful production and removals from 
vinegar plants”: This paragraph is a restatement of existing law 
sec. 5608 (6)) except that under subparagraph (A) the long 
established limitations by regulations upon the alcoholic content 
of the materials that may be produced in vinegar plants is set 
forth therein to conform with the limitations set forth in section 
550] 

Paragraph (5), “False or omitted entries in records, returns, 
and reports’: This paragraph is a clarifying restatement of the 
forfeiture provisions of existing law (sec. 5620) relating to false 
or omitted entries in distillers’ books or records, extended to 
apply to false or omitted entries in records, returns, or reports 
of bonded warehousemen, rectifiers, and bottlers of distilled 
spirits. 

Paragraph (6), “Unlawful removal of distilled spirits”: This 
paragraph iS a clarifying and consolidated restatement of certain 
forfeiture provisions of existing law (secs. 4631, 5632, 5643, and 
5647) in respect to unlawful removal of distilled spirits, extended 
to apply to all distilled spirits on which the tax has not been 
paid or determined and which have been removed, other than 
as authorized by law, from the place of manufacture, storage, 
or instrument of transportation 

Paragraph (7), “Creation of fictitious proof”: This paragraph 
is a restatement of existing law (sec. 5634 
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Part II—PENALTY AND ForFeITuRE Provisions APPLICABLE TO 
WINE AND WINE PRODUCTION 


Section 5661. Penalty and forfeiture for violation of laws and regulations 
relating to wine 

This section is identical with code section 5661 as contained in the 
House bill. 

Subsection (a), “Fraudulent offenses’: This subsection is existing 
law (sec. 5661 (a)), except that the text reading “shall, on conviction, 
be punished for each such offense by a fine not exceeding $5,000, or 
imprisonment for not more than 5 years, or both,” is changed for 
uniformity to read ‘‘shall be fined not more than $5,000, or imprisoned 
not more than 5 years, or both, for each such offense.”” The references 
in the text to “any requirement of subchapter F * * *” is likewise 
changed to “any provision of subchapter F * * *” to conform with 
subsection (b). 

The provision for an additional penalty “of double the tax due, to 
be assessed, levied and collected in the same manner as taxes are 
collected” is omitted as unrealistic, and unnecessary in view of the 
provisions of chapter 68, subtitle F, relating to “additions to the tax, 
additional amounts, and assessable penalties.”’ 

Subsection (b), “Other offenses’: This subsection is a clarifying 
and conforming restatement of existing law (sec. 5661 (b)), except 
that the scope of the offense has been broadened to more clearly 
cover the misrepresentation in any manner of a still wine as an 
effervescent wine or a substitute therefor. 

Section 5662. Penalty for alteration of wine labels 

This section is identical with code section 5662 as contained in the 
House bill and is a clarifying and conforming restatement of existing 
law (sec. 5662). 

Section 5663. Cross reference 


This section is identical with code section 5663 as contained in the 
House bill and is a cross reference section only. 


Part IJ[I—PeENALTy, SEIZURE, AND FORFEITURE PROVISIONS 
APPLICABLE TO BEER AND BREWING 


Section 5671. Penalty and forfeiture for evasion of beer tax and fraudulent 
noncompliance with requirements 
This section is identical with code section 5671 as contained in the 
House bill and is a clarifying and conforming restatement of existing 
law (sec. 5671). 


Section 5672. Penalty for failure of brewer to comply with requirements 
and to Fine records and file returns 

This section is identical with code section 5672 as contained in the 

House an and is a clarifying and conforming restatement of existing 
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law (sec. 567: 
Section 5673. Forfeiture for flagrant and willful removal of beer without 
tarpayment 


This section is identical with code section 5673 as contained in the 
House bill and is existing law (sec. 5673). 
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Section 5674. Penalty for unlawful removal of beer 

This section corresponds to code section 5674 as contained in the 
House bill, except that your committee has clarified the application 
of the penalty provided in the section by inserting therein the phrase 
“this chapter or” in lieu of “section 5054 and’’. 

The section is a clarifying and conforming restatement of existing 
law (sec. 5674). 


Section 5675. Penalty for intentional removal or defacement of brewer’s 
marks and brands 

This section is identical with code section 5675 as contained in the 
House bill. 

The section is existing law (sec. 5675) except for the substitution of 
“removes or defaces any mark, brand, or label’’ in place of “removes 
or defaces the marks and brands” and of “‘such mark, brand, or label 
is so removed or defaced”’ in place of ‘‘the marks or brands are so 
removed or defaced.’”’ This change in text is necessary to conform 
and make the section consistent with the provision of section 5412 to 
which it relates 
Section 5676. Penalties relating to beer stamps 

This section is identical with code section 5676 as contained in the 
House bill. 

The section is existing law (sec. 5676), except that the language of 
paragraph (3) has been restated and clarified. 


Part IV—PENALTY, SEIZURE, AND FORFEITURE Provisions COMMON 
TO Liqt ORS 


Section 5681. Penalty relating to signs 

This section is identical with code section 5681 as contained in the 
House bill. 

Subsection (a), ‘Failure to post required sign’’: This subsection is 
existing law (sec. 5681) except that it is extended to warehousing and 
bottling of distilled spirits consistent with the change in the require- 
ment for posting of signs under section 5180 (a), and the penalty of 
$500, is changed to a fine of not more than $1,000, or imprisonment 
not more than 1 year, or both. 

Subsection (b), “Posting or displaying false sign’’: This subsection 
is a clarifying restatement of existing law (sec. 5681) except that it is 
extended to warehousing and bottling of distilled spirits consistent 
with the change in the requirements for posting of signs under section 
5180 (a), and the fine of $1,000, and imprisonment not more than 6 
months, is changed to a fine of not more than $1,000, or imprisonment 
not more than 1 year, or both. 

Subsection (c), ““Premises where no sign is placed or kept’’: This 
subsection is a clarifying restatement of existing law (sec. 5681) except 
that it is extended to include distilled spirits bottling establishments 
consistent with the change in the requirements for posting of signs 
under section 5180 (a), and the fine of not more than $1,000, or im- 
prisonment not more than 6 months is changed to a fine of not more 
than $1,000, or imprisonment not more than 1 year, or both. 

Subsection (d), ‘‘Presumption’’: This subsection is a new provision. 
It provides a rebuttable presumption of guilt in the case of persons 
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who are present on the premises of a distillery or rectifying establish- 
ment where no sign is placed or kept as required by section 5180 (a). 
The purpose of this presumption is the same as the purpose of the 
presumptions contained in section 5601 (b). 


Section 5682. Penalty for breaking locks or gaining access 
This section is identical with code section 5682 as contained in the 
House bill and is a conforming restatement of existing law (sec. 5682). 


Section 5683. Penalty and forfeiture for removal of liquors under 
improper brands 
This section is identical with code section 5683 as contained in the 

House bill. 

The section is existing law (sec. 5683) except that for uniformity 
spirituous liquors or beer or wines’”’ is changed to ‘‘distilled spirits, 
wines, or beer,”’ and the fine of $500 is changed to “shall be fined not 
more than $1,000, or imprisoned not more than 1 year, or both.” 


«ce 


Section 5684. Penalties relating to the payment and collection of liquor 
taxes 

This section is identical with code section 5684 as contained in the 
House bill. 

Subsection (a), ‘Failure to pay tax’’: This subsection is a new pro- 
vision which makes applicable to the failure to pay any tax imposed 
by part I of subchapter A at the time prescribed a civil penalty of 
5 percent of the tax due but unpaid. This penalty is similar to the 
penalty provided in existing law (sec. 5761 (c)) with regard to com- 
parable failure to pay tax in respect to tobacco. This provision is 
necessary for adequate administration of a system which provides for 
the payment of these taxes on the basis of a return (sec. 5061). 

Subsection (b), “Failure to make deposit of taxes’’: This subsection 
is a new provision which changes the penalty provided for the failure 
to make deposit of taxes imposed under part I of subchapter A on 
the date prescribed therefor (from 1 percent if such failure ‘s for not 
more than 1 month plus 1 percent for each additional month or frac- 
tion thereof not to exceed 6 percent in the aggregate) to a flat penalty 
of 5 percent. This change is deemed to be essential to assure the 
proper operation of the deposit system with regard to these taxes. 

Subsection (ec), “Applicability of section 6659”: This subsection is 
new and provides that section 6659 (a) shall govern the assessment, 
collection, and payment of the penalties imposed by subsections (a) 
and (b). This provision is comparable to the provision of existing 
law (sec. 5761 (c)) with respect to tobacco taxes. 

Subsection (d), ‘Cross references”’ 


’ 


Section 5685. Penalty and forfeiture relating to possession of devices for 
emitting gas, smoke, etc., explosives and firearms, when violating 
liquor laws 

This section is identical with code section 5685 as contained in the 

House bill and is existing law (sec. 5686). 

Section 5686. Penalty for having, possessing, or using liquor or property 
intended to be used in violating provisions of this chapter 

This section corresponds to code section 5686 as contained in the 

House bill and is the same as that section except for a correction of 

an error in punctuation in the section title. 
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Subsection (a), ‘General’: This subsection is existing law (sec. 
5686 (6)), except for conforming changes in language. 

Subsection (b), ‘‘Cross reference”’ 
Section 5687. Pe nalty for offe nses not specifically covered 

The section corresponds to code section 5687 as contained in the 
House bill and is a simplified consolidated restatement of existing law 
(secs. 5602, 5608 (c), 5612, 5618, 5614, 5615, 5616, 5617, 5618, 5619, 
5627, 5628, 5630, 5631, 5648, 5684 (a), 5686 (a), and 5687), extended 
to provide uniform punishment as a misdemeanor by a fine of not 
more than $1,000, imprisonment not more than 1 year, or both, for 
any person violating any provision of this chapter, or regulations issued 
pursuant thereto, for which a specific criminal penalty is not pre- 
scribed by this chapter 
Section 5688 Disposition and release of se ized property 

This section corresponds to code section 5688 as contained in the 


House bill and is the same as that section except for a correc tion of 
a typographical error in subsection (b 


Subsection (a), ‘‘Forfeiture’’ This subsection is existing law (sec 
5688 (a)) except for the added authority in paragraph (2) (A) for 
delivery to government agencies of such property for use for any 


other official purpose for which appropriated funds may be expended 
The purpose of this change is to effect savings in the use of appropriated 
funds where practicable 

Subsection (b), ‘‘Distraint or judicial process’: This subsection is 
existing law (sec. 5688 (b 

Subsec Tio}? rs ‘Release of seized Ve ssels oO! vehicles hy courts” 


This subse ction is existing law sec. S688 Cc 


Section 5689. Pe nalty and forfeiture jor tampering unth a stamp machine 
This section is identical with code section 5689 as contained in the 
House bill 
The section is existing law (sec. 5689) without substantive change, 
except that the monetary penalty of $5,000, is dropped to conform 
the penalty to other penalties under this chapter 
Voction, 5691 / lefinition of the term “ne eqn,” 


r 


‘his section is identical with code section 5690 as contained in the 
House bill and is existing law (sec. 5690 


Part V—PENALTIES APPLICABLE TO OCCUPATIONAL TAXES 


. ) ss : ius : ‘ 
Section 5691. Penalties for nor payment of special taxes relating to liquors 


This section 1s identical with code section 5691 as contained in the 


House bill 
Subsection (a), “General’’: This subsection is a clarifving and 
conforming restatement of existing law (sec. 5691). The forfeiture 


provisions contained in existing law (sec. 5691) are omitted as they 
are deemed to be covered by other provisions of this chapter or of 
subtitle F. 

Subsection (b), “Presumption in case of the sale of 20 wine gallons 
or more’: This subsection is a new provision establishing a rebuttable 
presumption and is for the purpose of aiding in the enforcement of the 
special tax provisions applicable to carrying on the business of whole- 
sale dealer in liquors or wholesale dealer in beer. 
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Section 5692. Penalties relating to posting of special tax stamps 


This section is identical with code section 5692 as contained in the 
House bill and is a cross reference section only 


OMITTED SECTIONS 


Your committee’s bil adopts the provisions of the House bill in 
respect to the following sections and parts of sections in chapter 51 
of the 1954 Code which have been omitted in their entirety: 

1) Section 5007 (c), “Payment of tax on alcoholic compounds 
from Puerto Rico and Virgin Islands’’: Authorization for pre- 
scribing regulations relating to collection of tax on alcoholic com- 
pounds from Puerto Rico and Virgin Islands is included in the 
provisions of sections 7652 and 7805. 

2) Section 5007 (e) (2), ‘Relief from assessment for deficiencies 
in production and excess of materials used”: This paragraph is 
obsolete and its omission is consistent with the omission of 
section 5179 

Section 5021 (b “Change im proof or volume’’: This 
section, which prohibits the rectifier from increasing the volume 
of rectified spirits or wine by the addition of water or other 
substance after the process of rectification is complete and the 
taxes have been determined, unnecessarily restricts the rectifier’s 
operations and is therefore omitted 

1) Section 5027, “Stamp provisions applicable to rectifiers”’ 
‘he provisions of this section relating to the furnishing of whole- 
sale liquor dealers’ stamps in lieu of and in exchange for stamps for 


rectified spirits, are not necessary in view of the general provisions 
for the supplying or procuring of stamps contained in section 
5P05 


Section 5111 (a) (2) and (b) (2), ‘Retailers selling at whole- 


sale These paragraphs are inconsistent with the new definitions 
of retail and wholesale dealers. 
6) Section 5121 (a 2) and (b) (2), ‘“‘Wholesalers selling at 


retail”: These paragraphs are inconsistent with the new defini- 
tions of wholesale and retail dealers. 

7) Section 5143, “Returns”: This section is omitted in order 
that the payment of special tax will be made a condition precedent 
to the carrying on of the trade or business subject to such tax 
except in the case of non-beverage drawback claimants) under 
this part. The omission of the specific requirements in this sec- 
tion for the filing of returns makes the provisions of subtitle F 
relating to returns applicable to special taxes under this chapter. 

8) Section 5177 (a), “General conditions of approval of dis- 
tiller’s bond’: This provision is unnecessary in view of the pro- 
visions contained in the last sentence of section 5171 (a). 

(9) Section 5179, “Survey of distillery’: The provisions of this 
section are obsolete. 

(10) Section 5192 (d), “Storekeeper-gaugers’ records”: Special 
provision for records and reports of storekeeper-gaugers are not 
necessary in view of the requirements of section 7803 and title 5 
United States Code, section 22. 

(11) Seetion 5194 (h), “Effect on other laws’’: The provisions 
of this subsection are omitted as unnecessary in view of the au- 


’ 
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thority for the establishment of a single type of distilled spirits 
plant and the elimination of artificial restrictions on transfers of 
distilled spirits and on the redistillation of spirits. 

(12) Section 5241 (c), ‘“Storekeeper-gaugers’ records and re- 
turns’’: Special provision for records and reports of storekeeper- 
gaugers are not necessary in view of the requirements of section 
7803 and title 5, United States Code, section 22. 

(13) Section 5243 (f), “Effect on State laws’’: The provisions 
of this subsection are unnecessary, since the act of August 8, 
1890 (26 Stat. 313; 27 U. S. C. 121) is applicable to all distilled 
spirits, including those bottled in bond. 

(14) Section 5304 (a) (6), “Review of disapproval”: The pro- 
visions of this subsection are inappropriate, since the Administra- 
tive Procedure Act (5 U.S. C. 1001) governs the procedure for 
review of disapprovals of applications for permits. 

(15) Section 5304 (d), “Provisions relating to venue”: The 
provisions of this subsection are unnecessary in view of the pro- 
visions of the Administrative Procedure Act (5 U. S. C. 1001) 
and the Federal Rules of Criminal and Civil Procedure. 

(16) Section 5315, ‘Compliance with court subpena as to testi- 
fying or producing records’: The circumstances justifying the 
application of the provisions of this section no longer exist. 

(17) Section 5316, “Form of affidavit, information, or indict- 
ment’’: The provisions of this section are unnecessary in view of 
the provisions of the Federal Rules of Criminal Procedure. 

(18) Section 5317 (a), ‘Applicability of other internal revenue 
laws”: This section is duplicative of other provisions of this 
chapter and subtitle F. 

(19) Section 5319 (3), (4), and (5), “‘Definitions’’: These defi- 
nitions are unnecessary. 

(20) Section 5319 (8), ‘Definition’: This definition is unnec- 
essary in view of other definitions in this chapter and subtitle F. 

(21) Section 5502, “Distilled vinegar’’: The provisions of this 
section are unnecessary. 

(22) Section 5605, ‘Penalty for improper approval of distiller’s 

bond”: This section is omitted since it is considered that the 
provisions of section 7214 adequately cover unlawful acts of 
revenue officers. 
23) Section 5633, “Penalty of officer in charge of warehouse 
for unlawful removal of spirits’: This section is omitted since it 
is considered that the prov isions of section 7214 adequately cover 
unlawful acts of revenue office 

(24) Section 5645, “Penalty y for unlawful affixing, canceling, 
or issue of stamps by officer’: This section is omitted since it is 
considered that the sieabitcls of section 7214 adequately cover 
unlawful acts of revenue officer 

(25) Section 5646, “Penalty for evasion of distilled spirits tax”’ 
This section is omitt ted in order to conform the law with respect 
to evading, or attempting to evade, liquor taxes to the civil 
penalty provisions of subtitle F. 

(26) Section 5684 (b) and (c), “Penalties relating to the pay- 
ment and collection of liquor taxes’: The penalties in these sub- 
sections are omitted in order to conform the law with respect to 
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certain willful acts relating to liquor taxes to the criminal and civil 
pe nalty provisions of subtitle F. 

27) Section 5688 (d), “Release of seized property by Secretary 
or his delegate”: This section was omitted in order to make uni- 
form the procedure with respect to release of seized property. 


SECTION 202. AMENDMENT OF CHAPTER 52 OF THE 
INTERNAL REVENUE CODE OF 1954 


CuaprerR 52—Tosacco, CIGARS, CIGARETTES, AND 
CIGARETTE PAPERS AND TUBES 


SUBCHAPTER A—DEFINITIONS; RATE AND PAYMENT 
OF TAX; EXEMPTION FROM TAX; AND REFUND AND 
DRAWBACK OF TAX 


Section 5701. Rate of tax 

This section is identical with code section 5701 as contained in the 
House bill, except that the date “July 1 1958” has been stricken each 
place it appears and the date “July 1, 1959” has been inserted in 
lieu thereof in order to conform to sec bot 3 of the Tax Rate Extension 
Act of 1958 (Public Law 85-475, approved June 30, 1958). 

Subsection (a), ‘“Tobacco”’: This subsection is existing law (sec. 
5701 (a)) 

Subsection (b), “Cigars”: This subsection is existing law (sec. 
5701 (b)) except for two clarifying changes. The addition of the 
expression ‘‘exclusive of any State or local taxes imposed on the retail 
sale of cigars’ is intended to make it clear that such taxes are not to 
be considered by the manufacturer or importer of cigars in determining 
the ordinary retail price of a single cigar in its principal market, for 
purposes of payment or determination of the internal revenue tax on 
such cigars. The addition of the new sentence “Cigars not exempt 
from tax under this chapter which are removed but not intended for 
sale shall be taxed at the same rate as similar cigars removed for sale.”’ 
is intended to protect the revenue by preventing the undertaxpayment 
of large cigars removed by manufacturers and importers for gratuitous 
distribution rather than for sale. 

Subsection (¢), ‘Cigarettes’: This subsection is existing law 
(sec. 5701 (c) 

Subsection (d), “Cigarette papers’’: This subsection is existing law 
(sec. 5701 (d)) except for changes in the language which imposes the 
tax on domestic and imported cigarette papers when made up into 
books or sets containing more than 25 papers each, for the purpose 
of making clear that the tax is applied directly to each book or set of 
such papers. The word “package” is eliminated from the existing 
taxable units of cigarette papers because it has lead to some uncer- 
tainty and misunde standing on the part of taxpayers since the term 

“pac kage’ usually relates to the container in which books or sets of 
cigarette papers are put up for shipping purposes. The change in this 
subsection also e aie ‘s further clarification to be made throughout the 
chapter so as to make it clear that the Government’s concern is 
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directed to the collection of the tax on such books or sets of cigarette 
papers on which the tax is imposed, and not directed to nontaxable 
cigarette papers 

Subsection (e), “Cigarette tubes’: This subsection is existing law 
(sec. 5701 (¢ 

Subsection (f), “Imported tobacco products and cigarette papers and 
tubes”: This subsection is a clarifying and conforming restatement 
of existing law (sec. 5701 (f 
Section 5702. Definition s 

This section corresponds to code section 5702 as contained in the 
House bill and is the same as that section except that your committee 
has (1) consolidated the definitions of ‘‘manufacturer of tobacco”’ and 
“manufacturer of cigars and cigarettes’? into a single definition of 
“manufacturer of tobacco products” (2) made conforming changes 
in the definition of “dealer in tobacco materials” and (3) clarified 
the definition of “manufactured tobacco’. The consolidation of 
definitions has resulted in the redesignation of various subsections as 
they appear in the House bill 


Subsection (a), “Manufactured tobacco”: This subsection corre- 
sponds to subsection (a) as contained in the House bill, and is a 
restatement of existing law (sec. 5702 (a)). Your committee has 


changed the expression “‘any other tobacco” to “any tobacco (other 
than cigars and cigarettes)’? to obviate any misconstruction of 


] 
language 


Subsection (b), “Cigar’’: This subsection is identical with sub- 
section (c) as contained in the House bill and is existing law (sec. 
5702 (c)). 

Subsection (c), ‘Cigarette’: This subsection is identical with 


subsection (d as contained in the House bill and is existing law 
(sec. 5702 (d 

Subsection (d), ““Tobacco products’’: This subsection is identical 
with subsection (f) as contained in the House bill and is existing law 
(sec. 5702 (f) 

Subsection (e), ‘Manufacturer of tobacco products’”’: This subsec- 
tion corresponds to subsections (b) and (e) as contained in the House 
bill. Subsection (b) as contained in the House bill restated the 
definition of ‘“‘manufacturer of tobacco” as contained in existing law 
(sec. 5702 (b)), except for the addition of a specific provision that an 
association of farmers or growers of tobacco is excluded from the 
defined term if it keeps prescribed records of leaf tobacco received 
and disposed of, in order that the Government may determine the 
bona fides of the association and its entitlement to the resultant 
exemption from the requirement to qualify as a ‘‘manufacturer of 
tobacco”? and to pay tax on such tobacco. Subsection (e) as con- 
tained in the House bill was a clarifying and conforming restatement 
of existing law (sec. 5702 (e)), with the addition of a sentence intended 
to continue the longstanding construction that a proprietor of a cus- 
toms bonded manufacturing warehouse, which warehouse is entirely 
under customs jurisdiction and supervision, shall not be regarded as 
a domestic manufacturer of cigars and cigarettes for internal revenue 
purposes. Your committee has consolidated these two definitions 
into a single definition of “manufacturer of tobacco products” in 


e 


recognition of the fact that the term ‘‘manufacturer of tobacco prod- 


EXCISE TAX TECHNICAL CHANGES ACT OF 1958 201 


ucts” is used throughout chapter 52 to denote both a manufacturer of 
tobacco and a manufacturer of cigars and cigarettes. 

Your committee rephrased the language of the exemption relating 
to an association of farmers or growers of tobacco in order to make it 
completely clear that the exemption applies only with respect to sales 
of leaf tobacco grown by its farmer or grower members. There is no 
intent to preclude such association from engaging in the sale of com- 
modities other than tobacco, or from handling the tobacco of non- 
members without benefit of the exemption in this respect 

Subsection (f), “¢ ‘igarette paper’: This subsection is identical with 
subsection (g) as contained in the House bill and is existing law (sec. 
702 (q)). 

Subsection (g), “Civarett papers”: This subsection js identical 
with subsection (h) as contained in the House bill and is new. It 
provides a statutory definition of “cigarette papers,” and conforms 
with the clarifying change in the language of section 5701 (d). 

Subsection (h). “Cigarette tube”: This subsection is identical with 
subsection (i) as contained in the House bill and is existing law (sec, 
b702 (h)). 

Subsection (i), “Manufacturer of cigarette papers and tubes”: This 
subsection is identical with subsection (j) as contained in the House 
bill and is a clarifying and conforming restatement of existing law 
(Sec, 5702 (2)). 

Subsection (j), “Export warehouse”: This subsection js identical 
with subsection (k) as contained in the House bill and is new. It 
provides a definition of export warehouse” in order to give specific 
statutory recognition to bonded tobacco export warehouses. For 
approximately 25 years, provision has been made by regulation for the 
establishment and Operation of bonded warehouses for the purpose of 
receiving, from manufacturers. tobacco products and cigarette papers 
and tubes upon which the internal revenue tax has not been paid, for 
subsequent shipment for sea stores or export. 

Subsection (k), “Export warehouse proprietor”: This subsection is 
identical with subsection (1) as contained in the House bill and is 
new. It provides a conforming specific Statutory definition of “ex- 
port warehouse proprietors.” 

Subsection (1), “Tobacco materials”: This subsection is identical 
wit': subsection (m) as contained in the House bil] and is a clarify- 
ing restatement of existing law (sec. 5702 (k)) intended to eliminate 
any overlapping with the definition for “manufactured tobacco.” 

Subsection (m), “Dealer in tobacco materials’’: This subsection 
corresponds to subsection (n) as contained in the House bill and is 
the same as that subsection except that your committee has restated 
paragraph (2) to conform its language to corresponding changes in 
subsection (e). Such restatement is intended to make it clear that 
the exemption of a bona fide association of farmers or growers of to- 
bacco is applicable with respect to sales of leaf tobacco grown by 
farmer or grower members, but that the activities of such association 
need not be restricted to such sales. 

This subsection, and the corresponding subsection of the House bill, 
is a restatement of existing law (sec. 5702 (1)) except for clarifying 
changes in language and addition of the Statutory requirement that 
an association of farmers or growers of tobacco shal] keep records of 
leaf tobacco received and disposed of which would enable the Govern- 
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ment to determine that the association is bona fide and is, therefore, 
entitled to the resultant exemption from the requirement to qualify 
as a “dealer in tobacco materials.’’ Paragraph (3) is intended to 
make it clear that speculators (referred to in the trade as pinhookers) 
in leaf tobacco, whose tobacco is generally sold by qualified dealers in 
tobacco materials, are specifically excluded from the definition of 
“dealer in tobacco materials.’’ Such speculators usually move from 
one leaf tobacco market to another, have no fixed place of business, 
and do not have possession of the tobacco when it is sold. Tradi- 
tionally, tor revenue purposes, the Government has been interested 
only in the physical possession of leaf tobacco rather than in the 
ownership thereof. Paragraph (4) is intended to make it clear that a 
qualified manufacturer of tobacco products is not regarded as a dealer 
in tobacco materials with respect to his sale, shipment, or delivery of 
tobacco materials received by him under his bond as such a manu- 
facturer. 

Subsection (n), ““Removal or remove’’: This subsection is identical 
with subsection (0) as contained in the House bill and is a clarifying 
and conforming restatement of existing law (sec. 5702 (m)). 

Subsection (0), ‘Importer’: This subsection is identical with sub- 
section (p) as contained in the House bill and is a clarifying and con- 
forming restatement of existing law (sec. 5702 (n)) except for the addi- 
tion of a clause intended to continue the longstanding construction 
that the proprietor of a customs bonded manufacturing warehouse, 
who produces cigars or cigarettes therein, is regarded as an importer 
of such products and not as a domestic manufacturer for internal 
revenue purposes, since the cigars and cigarettes are produced under 
customs supervision and control, from imported tobacco materials. 
This will avoid any conflict or duplication of supervision by Customs 
and the Internal Revenue Service, and will maintain the existing 
status of proprietors of such warehouses. 


Section 5703. Liability for tax and method of payment 

This section corresponds to section 5703 as contained in the House 
bill and is the same as that section except that because of the revenue 
effect your committee has stricken from subsection (b) the provision 
which would have required the Secretary or his delegate to institute, 
not later than August 4, 1958, a return system with a period of not 
less than 7 days for the payment of tax by manufacturers of tobacco 
products. T he effect of this change is to restore the provision of exist- 
ing law which leaves to the Secretary or his delegate discretion to 
institute a return system by regulations and to prescribe the period 
for which the return is made and the time when the return will be 
filed. 

Subsection (a), “Liability for tax’’: This subsection is a clarifying 
and conforming restatement of e xisting law (sec. 5703 (a)) except that 
it provides for the transfer of liability for tax in cases where taxable 
articles are transferred in bond between factories and bonded export 
warehouses, or released in bond from customs custody to manufac- 
turers. Such provision makes export warehouse proprietors liable 
for the tax on tobacco products and cigarette papers and tubes 
which they receive for temporary storage and subsequent removal 
and shipment for export purposes. 

Subsection (b), ““Method of payment of tax’’: This subsection is a 
clarifying and conforming restatement of existing law (sec. 5703 (a)) 


9? 
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This subsection provides that the Secretary or his delegate may, 
by regulations, require payment of tax prior to r.moval of the to- 
bacco products and cigarette papers and tubes in the case of a person 
who has defaulted in taxpayment postponed under this subsection, so 
long as the taxpayer is in default.. It-also provides authority for the 
Secretary or his delegate to prescribe by regulations, that any post- 
ponement of the payment of taxes determined at the time of removal 
shall be conditioned upon the filing of such additional bonds, and upon 
compliance with such requirements, as he deems necessary for the 
protection of the revenue. 

Subsection (c), ““Stamps to evidence the tax’”’: This subsection is a 
clarifying and conforming restatement of existing law (sec. 5703 (6)) 
except that cigarette papers and tubes have been eliminated from its 
provisions. 

Subsection (d), ‘‘Use of Government depositaries’”’: This subsection 
is existing law (sec. 5703 (c)). 

Subsection (e), ‘‘Assessment’’: This subsection is a clarifying re- 
statement of existing law (sec. 5703 (d)) except for the addition of 
provisions intended to protect the revenue where collection of tax 
may be jeopardized by delay in assessing such tax. 

Section 5704. Exemption from tax 

This section is identical with code section 5704 as contained in the 
House bill. 

Subsection (a), ‘Tobacco products furnished for employee use or 
experimental purposes”’: This subsection is existing law (sec. 5704 (a)). 

Subsection (b), “‘Tobacco products and cigarettes papers and tubes 
transferred or removed in bond from domestic factories and export 
warehouses”’: This subsection is a clarifying and conforming restate- 
ment of existing law (sec. 5704 (b)) except that its provisions have 
been extended to include export warehouse proprietors as being 
authorized to make transfers of products without payment of tax. 

Subsection (c), ‘Tobacco materials shipped or delivered in bond”’: 
This subsection is a clarifying and conforming restatement of existing 
law (sec. 5704 (c)) except for the addition of provisions intended to 
permit the shipment or delivery of tobacco stems and waste materials, 
without payment of tax, to any person for use as fertilizer or in- 
secticide or in the manufacture of fertilizer, insecticide, or nicotine. 

Subsection (d), ‘Tobacco products, cigarette papers and tubes, 
and tobacco materials released in bond from customs custody”: This 
subsection is a clarifying and conforming restatement of existing law 

sec 5704 (d)). 
Section 5705. Refund or allowance of tax 

This section is identical with code section 5705 as contained in the 
House bill. 

Subsection (a), ‘‘Refund’’: This subsection is a clarifying and con- 
forming restatement of existing law (sec. 5705 (a)) except that (1) it 
extends the refund provisions to export warehouse proprietors, con- 
sistent with the extension to such proprietors of the provisions of 
section 5703 (a) in respect to liability for payment of tax, (2) it limits 
its provisions to articles lost, destroyed, or withdrawn from the market 
(claims arising from tax having been paid in error to be treated under 
subtitle F of this title), and (3) it makes it clear that the related re- 
funds shall be made without interest. 
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Subsection (b), “Allowance’’: This subsection is a clarifying and 
conforming restatement of existing law (sec. 5705 (b)), except that it 
also provides relief from the payment of tax on articles withdrawn 
from the market prior to taxpayment. 

Subsection (c), “Limitation’’: This subsection is existing law (sec. 
5705 (c)), except that it changes the period of limitation from 3 vears 
after the date of payment of tax to 6 months after the date of the 
withdrawal from the market, loss, or destruction of the articles to 
which the claim relates. Such change is consistent with similar pro- 
visions in sections 5044, 5056, 5064, and 5708. 

Section 5706. Drawback of tar 

This section is identical with code section 5706 as contained in the 
House bill and is a clarifying and conforming restatement of existing 
law (sec. 5706). 

Section 5707. Floor <tocks rej ind on cigare ttes 

This section is identical with code section 5707 as contained in the 
House bill, except that the date ‘July 1, 1958,” has been stricken each 
place it appears and the date “July 1, 1959,’’ inserted in lieu thereof, 
and the date “October 1, 1958,” has been stricken and the date 
“October 1, 1959,’’ has been inserted in lieu thereof, in order to con- 
form to section 3 of the Tax Rate Extension Act of 1958 (Public Law 
85-475. approved June 30, 1958 

The section is a clarifying restatement of existing law (sec. 5707) 
Section 5708. Losses caused by disaster 

This sectl LO is identical with code section 5708 as contained in the 
House bill. 

Subsection (a), ‘‘Authorization’’: This subsection provides that the 
Secretary or his delegate, under certain conditions, is to make pay- 
ments equal to the internal revenue taxes paid or determined (and 
customs duties paid) on tobacco products and cigarette papers and 
-tubes lost, rendered unmarketable, or condemned by a duly authorized 
official, by reason of a “‘major disaster,’”’ as determined by the President 
under the act of September 30, 1950 (64 Stat. 1109), occurring on or 
after the effective date of this section. Such payments are to be made 
to the person holding such tobacco products or cigarette papers or 
tubes for sale at the time of such disaster 

Subsection (b), ‘‘Claims’’: This subsection provides that the claim- 
ant must furnish proof that he was not indemnified by any valid 
claim of insurance or otherwise in respect of the tax or duty on the 
articles covered by the claim, and that he is entitled under this section 
to the payment clair med. 

Subsection (c), “Destruction of tobacco products or cigarette 
papers or tubes’’: This subsection provides that before the Secretary 
or his delegate makes payment with respect to tobacco products or 
cigarette papers or tubes condemned by a duly authorized official, or 
rendered unmarketable, such articles must be destroyed under such 
supervision as the Secretary or his delegate may presc ibe, unless such 
articles were previously destroyed under supervision satisfactory to 
the Secretary or his delegate. 


EXCISE TAX TECHNICAL CHANGES ACT OF 1958 205 
Subsection (d), “Other laws applicable’: The purpose of this 
subsection is to make it clear that all provisions of law, including 
penalties, applicable in respect of the internal revenue taxes on tobacco 
products and cigarette papers and tubes shall, insofar as applicable and 
not inconsistent with this section, be applied to all payments provided 
for in this section, whether or not made to the person who paid the tax. 


SUBCHAPTER B—QUALIFICATION REQUIREMENTS FOR 
MANUFACTURERS OF TOBACCO PRODUCTS AND CIG- 
ARETTE PAPERS AND TUBES, EXPORT WAREHOUSE 
PROPRIETORS, AND DEALERS IN TOBACCO MATERIALS 


The title of this subchapter is changed to show clearly the persons 
to whom the subchapter applies, including export warehouse pro- 
prietors 
Section 6711. Bond 

This section is identical with code section 5711 as contained in the 


House bill. 

Subsection (a), ‘‘When required”: This subsection is a clarifying 
and conforming restatement of existing law (sec. 5711 (a@)) except for 
the inclusion under its provisions of export warehouse proprietors who 
are now required by regulation to give bond. 

Subsection (b), ‘Approval or disapproval’’: This subsection is 
existing law (sec. 5711 (6)). 

Subsection (c), “Cancellation”: This subsection is existing law 
(sec. 5711 (ce 
Section 5712 Application for pe rmit 

This section is identical with code section 5712 as contained in the 
House bill, except that the date “1957” has been changed to ‘'1958” to 
conform to the change in the short title of the act. 

The section is a clarifying restatement of existing law (sec. 5712 
except that it no longer requires applications for permits by dealers 
in tobacco materials or manufacturers of cigarette papers and tubes 
and makes such requirement applicable to export warehouse proprie- 
tors. Provision is made for export warehouse proprietors to carry on 
business pending reasonable opportunity to make application for 
permit and final action thereon. 


Section 5713. Pe rmit 

This section is identical with code section 5713 as contained in the 
House bill. 

Subsection (a), ‘‘Issuance’’: This subsection is a clarifying restate- 
ment of existing law (sec. 5713 (a)) except that it no longer requires a 
permit to engage in business as a dealer in tobacco materials or manu- 
facturer of cigarette papers and tubes and requires a permit in order to 
engage in business as an export warehouse proprietor. 

Subsection (b), “Revocation”: This subsection is a clarifying re- 
statement of existing law (sec. 5713 (c)). 
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SUBCHAPTER C—OPERATIONS BY MANUFACTURERS 
AND IMPORTERS OF TOBACCO PRODUCTS AND CIGA- 
RETTE PAPERS AND TUBES AND EXPORT WAREHOUSE 
PROPRIETORS 


The title of this subchapter is changed to show clearly the persons 
to whom the subchapter applies, including export warehouse pro- 
prietors. 

Section 5721. Inventories 

This section is identical with code section 5721 as contained in the 
House bill. 

The section is a clarifying and conforming restatement of existing 
law (sec. 5721) except that its provisions are also made applicable to 
export warehouse proprietors 
Section 5722 Reports 

This section is identical with code section 5722 as contained in the 
House bill 

The section is a clarifying and conforming restatement of existing 
law (sec. 5722) except that its provisions are also made applicable to 
export warehouse proprietors. 

Section 57 25 Packag: Ss, marks. labels notice S, and sta Mmps 

This section is identical with code section 5723 as contained in the 
House bill. 

Subsection (a), ‘‘Packages’”: This subsection is a clarifying and 
conforming restatement of existing law (sec. 5723 (a)) in respect to 
the requirement that tobacco products and cigarette papers and tubes 
be packaged before removal. 

Subsection (b), ‘‘Marks, labels, notices, and stamps’: This subsec- 
tion is a clarifying and conforming restatement of existing law (sec. 
5723 (a)) in respect to the authority given the Secretary or his dele- 
gate to prescribe marks, labels, notices, and stamps. Rather than 
being directive in nature, these provisions delegate authority to the 
Secretary or his delegate to take such regulatory action in this field, 
with respect to each taxable product, as he deems necessary to protect 
the revenue 

Subsection (c), “Lottery features’: This subsection is a clarifying 
and conforming restatement of existing law (sec. 5723 (b)). 

Subsection (d), “Indecent or immoral material prohibited”: This 
subsection is a clarifying and conforming restatement of existing law 
(sec. 5723 (c)). . 

Subsection (e), ‘“Exceptions’’: This subsection is a clarifying and 
conforming restatement of existing law (sec. 5723 (d)) and regulations, 
except that the exemptions from the lottery provisions are omitted, 
consistent with the provisions of section 1301 of title 18 of the United 
States Code. 


ry 
/ 


SUBCHAPTER D—OPERATIONS BY DEALERS IN 
TOBACCO MATERIALS 


Section 5731. Shipments and deliveries restricted 
This section is identical with code section 5731 as contained in the 
House bill and is a clarifying restatement of existing law (sec. 5731 
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Section 5782. Inventory, and statement of shipments and delweries 
This section is identical with code section 5732 as contained in the 


House bill and is a clarifying restatement of existing law (sec. 5732) 
and regulations. 


SUBCHAPTER E—RECORDS OF MANUFACTURERS OF 
TOBACCO PRODUCTS AND CIGARETTE PAPERS AND 
TUBES, EXPORT WAREHOUSE PROPRIETORS, AND 
DEALERS IN TOBACCO MATERIALS 


The title of this subchapter is changed to show clearly the persons 
to whom the subchapter applies, including export warehouse pro- 
prietors. 

Section 5741. Records to be maintained 

This section is identical with code section 5741 as contained in the 
Hous bill. 

The section is a clarifying and conforming restatement of existing 
law (sec. 5741) except that. its provisions are extended to include 
specific sti atutory authority for the Secretary or his delegate to pre- 
scribe records to be kept by export warehouse proprietors. 


SUBCHAPTER F—GENERAL PROVISIONS 


Section 5751. Purchase, receipt, possession, or sale of tobacco products 
and cigarette papers and tubes, after removal 

This section is identical with code section 5751 as contained in the 
House bill. 

Subsection (a), ““Restriction’’: This subsection is a clarifying and 
conforming restatement of existing law (sec. 5751 (a)), revised: (1) to 
make it clear that its restrictions relative to purchase, receipt, pos- 
session, and sale of tobacco products and cigarette papers and tubes 
are applicable to such articles which have been removed without pay- 
ment or determination of tax; (2) to extend the exception in existing 
law in the case of sales of such articles from proper packages directly 
to consumers, to other dispositions of such articles from proper pack- 
ages directly to consumers; and (3) to specifically provide restrictions 
with respect to such articles which, after authorized removal without 
payment of tax, have been diverted from the authorized tax exempt 
purpose or use 

Subsection (b), ‘Liability to tax’: This subsection is a clarifying 
and conforming restatement of existing law (sec. 5761 (b)). 


Section 5752. Restrictions relating to marks, labels, notices, stamps, and 
package Ss 

This section is identical with code section 5752 as contained in the 
House bill 

The section is a clarifying and conforming a of existing 
law (sec. 5752), except that it has been revised: (1) to impose restric- 
tions, essential under a re turn system of cenaeekaien to prevent the 
deve tion, obliteration, or detachment of any required or authorized 
mark, label, notice, or stamp on any unemptied package of tobacco 
products or ieninie papers or tubes, if such act is with intent to 
defraud the United States; and (2) to limit the penalties applicable 
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to the destruction or detachment of a required stamp to instances 
where there is intent to defraud the United States. 


Section 5753. Disposal of forfeited, condemned, and abandoned tobacco 
products, cigare tte pape rs and tube Ss, and tobacco materials 

This section is identical with code section 5753 as contained in the 

House bill and is a clarifying and conforming restatement of existing 


a 


law (sec. 5753 
SUBCHAPTER G—PENALTIES AND FORFEITURES 


Section 5761. Civil pe nalties 

This section is identical with code section 5761 as contained in the 
House bill. 

Subsection (a), “Omitting things required or doing things for- 
bidden”’: This subsection is existing law (sec. 5761 (a)), except for the 
omission of the reference to section 6652, which is inapplicable to this 
chapter. 

Subsection (b), ‘Failure to pay tax’’: This subsection is derived 
from existing law (sec. 5761 (c)), and continues its provisions, except 
in respect to interest. The omission of the provisions relating to 
interest makes applicable the general rule with respect to interest 
provided in section 6601 (a) of existing law 

Subsection (c), “Failure to make deposit of taxes’’: This subsection 
Is @a new provision which changes the penalty provided for the failure 
to make deposit of taxes imposed under this chapter on the date pre- 
scribed therefor (from 1 percent if such failure is for not more than 1 
month plus 1 percent for each additional month or fraction thereof 
not to exceed 6 percent in the aggregate) to a flat penalty of 5 percent. 
This change is deemed essential to assure the proper operation of the 
deposit system with regard to these taxes. 

Subsection (d), “Applicability of section 6659”: This subsection is 
derived from existing law (sec. 5761 (c)) and provides that section 6659 

a) shall govern the assessment, collection, and payment of the penal- 
ties imposed by subsections (b) and (c) of section 5761. 
Section 5762. Criminal penalti 

This section is identical with code section 5762 as contained in the 
Hous bill. 

Subsection (a), “Fraudulent offenses’: 

Paragraph (1), “Engaging in business unlawfully”: This para- 
graph is a clarifying and conforming restatement of existing law 
sec. 5762 (a) (1)) except that the provisions have been extended 
to cover engaging in business as an export warehouse proprietor 
without filing the bond and obtaining the permit required by 
this chapter or regulations thereunder 

Paragraph (2), “Failing to furnish information or furnishing 
false information’’: This paragraph is existing law (sec. 5762 (a 
(2)) 


> 


Paragraph (3), ‘““Refusing to pay or evading tax’’: This para- 
graph is existing law (sec. 6762 (a) (3)). 

Paragraph (4), ‘Removing tobacco products or cigarette papers 
or tubes unlawfully’: This paragraph is a clarifying and conform- 
ing restatement of existing law (sec. 5762 (a) (4 
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Paragraph (5), ‘Purchasing, receiving, possessing, or selling 
tobacco products or cigarette papers or tubes unlawfully”: This 
paragraph is a clarifying and conforming restatement of existing 
law (sec. 6762 (a) (4)). 

Paragraph (6), ‘Affixing improper stamps’: This paragraph is 
a clarifying and conforming restatement of existing law (sec. 
5762 (a) (6)), except that it is applicable to stamps only. 

Paragraph (7), ‘‘Destroying, obliterating, or detaching marks, 
labels, notices, or stamps before packages are emptied’’: This para- 
graph is new. It provides the penalty for violations of the sub- 
stantive provisions of section 5752 (a) 


Paragraph & “Emptying packages without destroying 
stamps”: This paragraph is new. It provides the penalty for 
violations of the substantive provisions of section 5752 (b). 

Paragraph (9), ‘Possessing emptied packages bearing stamps” 
This paragraph is a clarifying and conforming restatement of 
existing law (sec. 5762 (a) (10)), except that it is applicable to 
stamps onl 

Paragraph (10), “Refilling packages bearing stamps’: This 


paragraph is a clarifying and conforming restatement of existing 
law (sec. 5762 (a (3) ), except that it 1s applic able to stamps only. 


Paragraph (11), ““Detaching stamps or possessing used stamps”’ 
This paragraph is a clarifying and conforming restatement of 
existing law sec. 5762 (a J)), except that it 1s applicable LO 


stamps only 
Subsection (b), “Other offenses’’: This subsection is a clarifying 


restatement of existing law (sec. 5762 (6 


Pm ry 


Sectio7 0/763 Forte tures 


This section is identical with code section 5763 as contained in the 
House bill 

Subsection (a), “Tobacco products and cigarette papers and tubes 
unlawfully possessed”: This subsection is a clarifying restatement of 
existing law (sec. 5763 (a)), with its provisions conformed to section 
5751 (a), to which it relates. 

Subsection (b), ‘Personal property of qualified manufacturers, 
export warehouse proprietors, and dealers acting with intent to de- 
fraud’’: This subsection is a clarifying and conforming restatement of 
existing law (sec. 5763 (b)) except that it has been extended to include 
export warehouse proprie tors. 


Subsection (c Real and personal property of illicit operators’ 
This subsection is a clarifying and conforming restatement of existing 
law (sec. 5763 (c)) except that it has been extended to include any 


person engaged in business as an export warehouse proprietor without 
filing the bond or obtaining the permit as required by this chapter. 

Subsection (d), ‘General’: This subsection is a clarifying restate- 
ment of existing law Sec 5763 (d 


OMITTED SECTIONS 


Your committee’s bill adopts the provisions of the House bill in 
respect to the following subsections or paragraphs in chapter 52 of 
the 1954 code which have been omitted in their entirety: 

(1) Section 5702 (j), ‘“‘Articles’: This subsection, which pro- 
vides the statutory definition for “‘articles,”’ is considered unneces- 
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sary, since each provision of the chapter sets forth specifically the 
taxable articles to which it is applicable. 

(2) Section 5713 (b), ‘‘Posting”’: This subsection, which re- 
quires that a permit shall be posted, is considered to be unneces- 
sary. 

(3) Section 5713 (d), “Limitation”: This subsection is unneces- 
sary and could create a hardship by prohibiting the issuance of a 
permit although extenuating conditions might justify issuance 
thereof. Similar provisions restricting the issuance of alcohol 
permits after revocation have been omitted from chapter 51. 

4) Section 5761 (b), “Willfully failing to pay tax’’: The pen- 
alty in this subsection is omitted in order to conform the law with 
respect to tobacco taxes to the civil penalty provisions of subtitle F. 

(5) Section 5762 (a) (7), “Packaging with improper notices” 
This paragraph, which provides the penalty for putting articles 
into any package bearing an improper notice to evidence the tax, 
is considered to be no longer necessary 


SECTION 203. TECHNICAL AMENDMENTS RELATING 
TO MACHINE GUNS AND CERTAIN OTHER FIRE- 
ARMS 


CHAPTER 53—MACHINE GUNS AND CERTAIN OTHER FIRE- 
ARMS 


SUBCHAPTER A—TAXES 
Part I—SprecitaL (OccUPATIONAL) TAXES 


Section 5801. Taz 

Your committee’s bill adopts the House amendments to section 5801 
of the 1954 Code. 

The changes obviate the present necessity of prorating the $1 tax. 
Under the present ly as required by existing law, the prora- 
tion of the $1 tax often results in a tax payment of only a few cents, 
obviously insufficient to cover the necessary expenses attendant upon 
issuance of the tax stamp. This amendment will require payment 
of $1 tax regardless of the period of time within a year for which the 
stamp is issued. 

Part II—Transrer Tax 
Section 5811. Taz 

Your committee’s bill adopts the House amendment to section 5811 
of the 1954 Code which clarifies existing law without substantive 
change. 

Section 5814. Order forms 

Your committee’s bill adopts the House amendments to section 
5814 of the 1954 Code. 

Subsection (c) is stricken in its entirety and subsections (d) and (e) 
are renumbered accordingly. Existing law makes it necessary that the 
owner of a firearm (which has been acquired lawfully by transfer) 
transmit, in addition to the order form required by subsection (b), 
all prior stamp-affixed orders and/or stamp-affixed declarations (as 
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provided in sec. 6821) when he sells the firearm. This present require- 
ment of law places a heavy burden on the owner of a firearm, in that 
he must carefully keep these documents which, if a firearm has been 
transferred several times, would result in responsibility for the care 
and transmission of several order forms and/or declarations. 

The only purpose served in the present requirement is to show that 
the order forms and/or declarations have ‘“‘National Firearms Act’ 
stamps affixed thereto, evidencing payment of transfer tax. How- 
ever, experience has shown that many of these order forms and/or 
declarations are lost, misplaced, or destroyed. When such circum- 
stances arise it becomes impossible for the transferor to be in technical 
compliance with the law. 

Since the Internal Revenue Service maintains a complete record of 
all lawful transfers of firearms and also has a record of the transfer 
tax payments, it is believed to be unnecessary for a person to possess 
all the presently required stamped documents in order that he may 
later be able to comply with the provisions of subsection (c) of existing 
law should he transfer the firearm. 

[t is considered that the ends of proper administration and enforce- 
ment of the law will be served adequately by requiring only that a 
person evidence payment of rer ‘homed tax by producing the docu- 
ment provided by section 5814 


Parr IJI—Tax on MAKING FIREARMS 


Section 5821. Rate, exceptions, etc. 

Your committee’s bill adopts the House amendments to section 
5821 of the 1954 Code. 

Under section 5821 (a) of existing law the tax on the making of a 
firearm is at ‘‘that rate provided in section 5811 (a) which would apply 
to any transfer of the firearm so made.’’ This means that if the 
transfer tax on a firearm under section 5811 (a) is only $1 then the 
making tax under section 5821 (a) is only $1. This is a situation 
which rebounds to the advantage of the criminal element, and 
seriously hampers proper enforce = nt of the law. 

The possible advantage of the $1 rate on the making of a firearm is 
inconsistent with the purpose ot these laws. The amendment of 
section 5821 (a) provides a uniform rate of tax of $200 on the making 
of firearms. This change places no hardship on the persons engaged 
in the business of manufacturing firearms, since they are adequately 
protected by the exceptions contained in existing law (sec. 5821 (6)). 

Section 5821 (b) (2) is amended by deleting the reference to section 
§811 (a) as a conforming change to the amendment to section 5821 (a). 


SUBCHAPTER B—GENERAL PROVISIONS 


Section 5843. Ide ntification of firearms 


Your committee’s bill adopts the House amendment to section 5843 
of the 1954 Code. 

The amendment of section 5843 is for the purpose of clarifying the 
intent of this section, that firearms be identified by serial number and 
other approved identification marks. This change is in accordance 
with the administrative construction of existing law. 
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Section 5848. Definitions 

Your committee’s bill adopts the House amendments to section 
5848 of the 1954 Code. 

The amendments of paragraphs (3), (4), and (7) of section 5848 are 
conforming changes in language to aban the intent of this section 


and are in accordance with the administrative construction of e xisting 
law. 


Section 5849. Curtation of chapter 

Your committee added this new code section. 

Vessels, vehicles, or aircraft, in respect of which there have been 
violations of chapter 53 of the Internal Revenue Code of 1954, are 
forfeited under the provisions of the act of August 9, 1939 (49 U.S. C., 
ch. 11) based on the reference in such act to the “National Firearms 
Act”. When the act of August 9, 1939, was enacted, the provisions 
of the National Firearms Act had already been incorporated in the 
Internal Revenue Code of 1939. The provisions of the National 
Firearms Act subsequently became chapter 53 of the Internal Reve- 
nue Code of 1954. The amendment is intended to clarify the appli- 
cation of title 49, United States Code, chapter 11, to the provisions 
of chapter 53 of the Internal Revenue Code of 1954 


SUBCHAPTER C—UNLAWFUL ACTS 


Section 6851. Pos ses sung firear ms lle gally 

Your committee’s bill adopts the House amendment to section 5851 
of the 1954 Code. 

Existing law (sec. 5851) specifically defines as an unlawful act the 
receipt or possession of any firearm which has been transferred or made 
in violation of law, but fails to so define the possession of an unregis- 
tered firearm. The amendment of this section specifically defines such 
possession of an unregistered firearm as an unlawful act and makes 
applicable to such possession the presumption contained in the section. 
The primary purpose of this change is to simplify and clarify the law 
and to aid in prosecution. 


_~ 
) 


Section 5854. Failure to register and pay special tax 

Your committee’s bill adopts the House amendment to section 5854 
of the 1954 Code. 

The amendment of section Oy is solely for the purpose of rear- 
rangement in more logical order by dividing the existing section into 
two sections (secs. 5854 and 5855) with more descriptive titles. Seec- 
tion 5854 is the same as section 5854 (a) of existing law. 


Section 5855. Unlawful transportation in interstate commerce 


Your committee’s bill adopts the House amendment to the 1954 
Code 
This section is the same as section 5854 (b) of existing law. 


SECTION 204. AMENDMENTS TO SUBTITLE F OF 
THE INTERNAL REVENUE CODE OF 1954 


This section corresponds to section 204 of the House bill and is the 
Same as that section except that your committee has stricken amend- 
ments (14 15), and (16), as contained in the House bill, and sub- 
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stituted new amendments in lieu thereof. The stricken amendments 
were conforming changes in cross references. New amendment (14) 
restates the provisions of section 5558, as contained in the House 
bill, relating to the authority of alcohol and tobacco tax enforcement 
officers, and makes such provisions applicable to all internal revenue 
enforcement officers. Your committee restated these provisions to 
delete certain obsolete phraseology carried over from existing law 
(sec. 5313 (a)) and to provide greater uniformity with comparable 
provisions relating to the authority of officers of the Bureau of 
Narcotics and Bureau of Customs contained in section 7607, as 
added to the code by the act of July 18, 1956 (70 Stat. 570). 

These provisions are intended to clarify the authority of internal 
revenue officers who are charged by the Secretary or his delegate 
with the duty of enforcing any ‘of the criminal or forfeiture provisions 
of this title or any other law for the enforcement of which the Secre- 
tary or his delegate is responsible. 

Internal revenue enforcement officers are presently charged with 
the duty of enforcing criminal and forfeiture provisions of certain laws 
not contained in this title, such as the Federal Firearms Act (15 
1. oe * 18), Federal Alcohol Administration Act (27 U. S. C 
ch. 8), title 18, United States Code, section 1262-1265, ete., and it is 
intended that the authority provided in this section shall extend to 
internal revenue officers enforcing any such provisions. 

Internal revenue officers whose duty it is to enforce criminal and 
forfeiture provisions perform an important law enforcement function, 
and it is desirable that specific statutory authority be provided for 
all such officers ge ar to the existing statutory authority provided in 
the case of other law enforcement officers who perform comparable 
duties (for cane the authority granted to agents of the Bureau 
of Narcotics and to Customs officers under section 7607. 

The authority of internal revenue officers to make searches and 
seizures without warrant under certain circumstances is well recog- 
nized, and it is not intended that this section be construed as limiting 
any such existing authority. 

New amendment (15) redesignates present code section 7608 as 
section 7609 and makes conforming changes in the cross references 
contained therein 

New amendment (16) makes conforming changes in the table of 
sections for subchapter A of chapter 78. 

ose committee has adopted amendments (1) through (13) and 
(17) through (19) as contained in the House bill. 

Amendments (1), (2), (3), (4), (5), (7), and (19) are conforming 
changes in cross references relating to subtitle E. 

Amendment (6) is a clarification of existing law which specifically 
exempts persons required to register under subtitle E, or persons en- 
gaging in a trade or business on which a special tax is imposed by 
subtitle E, from the provisions of section 7272 (a). Such failures to 
register are covered by specific penalties under subtitle E. 

Amendment (8) restores the provisions of the Internal Revenue 
Code of 1939 with respect to forfeiture of property used to transport, 
r for the deposit or concealment of property which is intended to be 
used in the making or packaging of the taxable articles described in 
section 7301 (a 
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Amendment (9) clarifies the applicability of section 7324 to the dis 
position of property seized under section 7301. 

Amendment (10) increases from $1,000 to $2,500 the maximum ap- 
praised value of personal property, seized under the provisions of the 
internal revenue laws, which may be disposed of by administrative 
action. This change provides consistency in maximum appraised 
value of seized personal property subject to administrative disposition, 
whether such disposition is uider the customs laws or the internal 
revenue laws 

Suede 11), (17), and (18) are conforming changes 

Amendments (12) and (13) provide specific authority for the 
destruction of coin-operated gaming devices (such as slot machines 
forfeited due te their use in violation of the internal revenue laws 
Such devices are not disposed of by sale since their sale is not al 
mitted in many States and would be generally contrary to publi 
policy. It is intended that these provisions will permit the destruc- 
tion of substantial numbers of such forfeited devices now being stored 
at Government expense, as well as the destruction of such devices 
forfeited in the future. 


SECTION 205. REPEAL OF ACT OF MARCH 3, 1877, 
ETC. 


T ais. section is identical with section 205 of the House bill. 
T - t entitled ae Act relating to the production of fr ult brandy, 
and t a0 ‘anieh frauds connected with the same’’, approved March 3 


1877 (ch. 114, 19 Stat. 393), and the act en ~e- d “‘An Act to provide 

for warehousing fruit brandy”’, arto es October 18, 1888 (ch. 1194 

25 Stat. 560), were not codified in the Internal Revenue Code of 1939 
{ 


or of 1954 and were not Coaatel by the enactment of such codes 
The provisions of pies 51 are intended to supersede the presentl) 
effective provisions of such acts, and such acts are repealed because 


they no longer serve any purpose 
SECTION 206. EXTENSION OF BONDING PERIOD 


This section corresponds to section 206 of the House bill lt 
provi des for an interim extension vf the bonding period between th« 
date of enactment of the act and the effective date of the revision of 
chapter 51. The extension of the bonding period as to distilled 
spirits in any internal revenue bonded warehouse would only be 
applicable where the transportation and warehousing bond covering 
the spirits has been conditioned to cover the extension. 

Your committee has added clarifying language at the end of sub 


paragraph (A) of paragraph (1) of subsection (f). This change will 
clarify the intent of this section by removing an inadvertent incon 


sistency between the language of this s ubparagraph and paragraph (2 


It is clear from paragraph (2) that the provisions of this section are 
intended to apply only with regard to distilled spirits in respect of 
which the 8- -year bonding period will not expire before the enactment 
of this act, since a grace period is provided in such paragraph fo1 
conditioning bonds in respect of distilled spirits for which the bonding 
period expires within the 10-day period starting with the date of 
enactment. 
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SECTION 207. BEER LOST BY REASON OF FLOODS 
OF 1951 OR HURRICANES OF 1954 


This section corresponds to section 207 of the House bill, and is the 
same as that section except for clarification of language in respect to 
the effective date of its provisions. 

The section makes provision for relief in the case of beer lost, 
rendered unmarketable, or condemned by a duly authorized health 
official by reason of the floods of 1951 or the hurricanes of 1954. This 
relief is substantially the same as was provided in the case of distilled 
spirits by section 498 of the Revenue Act of 1951, and in the case of 
distilled spirits and wines by the act of August 11, 1955 (69 Stat. 685). 


SECTION 208. LOSSES OF ALCOHOLIC LIQUORS 
CAUSED BY DISASTER 


This section corresponds to section 208 of the House bill. Your 
committee has made changes in paragraph (2) of subsection (b) and 
in subsection (e). 

The section contains relief provisions in respect to losses caused 
by disaster, similar to the provisions of section 5064 of the Internal 
Revenue Code as contained in section 201 of this bill. However, 
the provisions of this section are retrospective and apply to disasters 
occurring after December 31, 1954, and not later than the date of 
enactment of this act. 

Such section 5064 provides that payments shall be made only to 
the person holding the distilled spirits, wines, rectified products, or 
beer for sale at the time of the disaster. This section as contained in 
the House bill provided for the making of payments to the possessor 
as referred to in subsection (a), or to any distiller, winemaker, brewer, 
rectifier, importer, wholesale liquor dealer, or wholesale beer dealer 
who replaced (or to any distiller, winemaker, brewer, rectifier, or 
importer who has given credit or made replacement to a wholesale 
dealer who replaced) for the possessor the full equivalent of distilled 
spirits, wines, rectified products, or beer so lost or rendered unmar- 
ketable or condemned, without compensation, remuneration, or 
credit of any kind in respect of the tax, or tax and duty, on such spirits, 
wines, rectified products, or beer. 

Your committee has found that in some instances wholesale liquor 
dealers and wholesale beer dealers, such as those operating as sales 
agents for manufacturers, have made replacements of liquors to other 
wholesale liquor dealers and wholesale beer dealers. Your committee 
has amended subsection (b) (2) to include such wholesalers within 
the provisions of this section. 

The provisions for payment provided in this section are necessary 
to conform to industry practices of replacing products lost or damaged 
in the disasters of 1955 and 1956, which practices were consistent with 
special relief legislation in connection with prior disasters. 

Subsection (e) as contained in the House bill provided for the 
application of this section to products of Puerto Rican manufacture 
brought into the United States and subsequently lost, rendered un- 
marketable, or condemned. Your committee has changed the sub- 
section to specifically provide that its provisions shall not be applicable 
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with respect to such Puerto Rican products. Your committee has 
made this change in view of the fact that after the bill was reported 
by the Committee on Ways and Means the Commonwealth of Puerto 
Rico enacted legislation authorizing the Secretary of the Treasury of 
Puerto Rico to make refunds with respect to such Puerto Rican 
wroducts. ‘Therefore, the application of this section in respect to 
Puacko Rican products brought into the United States would be 
duplicative of the relief already afforded under the laws of the Com- 
monwealth of Puerto Rico. 

It is intended that this section apply to products of the Virgin 
Islands brought into the Umted States. Under the provisions of 
section 7652 (b) (3) of the Internal Revenue Code of 1954, refunds 
or credits would be deductible from amounts collected in respect of 
articles from the Virgin islands brought into the United States. 

For provisions in respect to disasters which may occur after the 
date of enactment of this act and before the effective date of section 
201 of this act, see section 210 (a) (3). 


PUERTO RICAN LIQUORS LOST IN HURRICANES OF 1954 


Section 209 as contained in the House bill contained relief provi- 
sions in respect of taxes on distilled spirits and wines of Puerto Rican 
manufacture brought into the United States and thereafter lost, 
rendered unmarketable, or condemned by a duly authorized health 
official, by reason of the hurricanes of 1954. Your committee has 
deleted that section inasmuch as the Commonwealth of Puerto Rico 
has already provided by legislation relief provisions in respect of such 
ysroducts so lost, rendered unmarketable, or condemned. (See Law 
No. 61, approved June 14, 1957.) 


SECTION 209. LOSSES OF TOBACCO PRODUCTS 
CAUSED BY DISASTER 


This section is identical with section 210 of the House bill. 

This section contains relief provisions in respect to losses caused by 
disaster, similar to the provisions of section 5708 of the Internal 
Revenue Code as contained if) section 202 of this bill However, the 
provisions of this section are retrospective and apply to disasters 
occurring after December 31, 1954, and not later than the date of 
enactment of this act. 

While such section 5708 provides that payments shall be made to 
the person hoiding the tobacco products or cigarette papers or tubes 
for sale at the time of the disaster, this section provides that payments 
may be made to the possessor, as referred to in subsection (a), or to 
any manufacturer, importer, or wholesaler who replaced (or to any 
manufacturer or importer who has given credit or made replacement 
to a wholesaler who replaced) for the possessor the full equivalent of 
the tobaeco products or cigarette papers or tubes so lost or rendered 
unmarketable or condemned, without compensation, remuneration 
or credit of any kind in respect of the tax, or tax and duty, on such 
tobacco products or cigarette papers or tubes. Such provision for 
payment is necessary to conform to industry practices of replacing 
products lost or damaged in the disasters of 1955 and 1956, which 
practices were consistent with special relief legislation in connection 
with liquors lost or damaged in prior disasters. 
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SECTION 210. EFFECTIVE DATE AND RELATED 
PROVISIONS 


This section corresponds to section 211 of the House bill. 

The purpose of this section is to specify the effective dates of various 
provisions of title Il and to effectuate orderly administration in the 
transition from existing law to the provisions of the general revision 
of subtitle E. 

As contained in the House bill, paragraph (1) of subsection (a) pro- 
vided that the amendments made by sections 201 and 205 and by para- 
graphs (5), (15), (16), (17), and (18) of section 204 should take effect 
on July 1, 1958. The bill also stated that, except as provided in sec- 
tion 206 (f), all other provisions of title II should sas effect on the 
day following the date of enactment of this act. Your committee has 
changed the effective date of the general revision of chapter 51 from 
July 1, 1958, to July 1, 1959, in order to provide sufficient time for the 
promulgation of regulations. However, your committee has provided 
that any provision of sections 201 and 205 may be made effective at 
an earlier date if the regulations which are promulgated to effectuate 
the provision so provide. (This provision is not intended to authorize 
any advance by the Secretary or his delegate in the effective date of 
any provision imposing tax, or refunding or crediting tax.) In such 
case, the earlier effective date (i. e., a date between the date of enact- 
ment of this act and July 1, 1959) would be prescribed by such regula- 
tions. Your committee has also provided that the provisions of 
paragraphs (14), (15), and (16) of section 204, relating to the authority 
of enforcement officers, shall take effect on the day following the date 
of enactment of this act. 

Your committee changed the year ‘'1957” to “1958” in subsection 
(g), and the year “1958” to ‘‘1959”’ wherever it appears in the section 
to effect the change in the effective date of the general revision of chap- 


ter 51 and to conform the related provisions of the section to such 
change. 





V. CHANGES IN EXISTING LAW 


In the opinion of the committee, it is necessary, in order to expedite 
the business of the Senate, to dispense with the requirements of sub- 
section 4 of rule X XIX of the Standing Rules of the Senate (relating 
to the showing of changes in existing law made by the bill, as reported). 
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Mr. Ropsertson, from the Committee on Banking and Currency, 
submitted the following 


REPORT 
together with 
INDIVIDUAL VIEWS 


[To accompany S. 4162] 


The Committee on Banking and Currency, to whom was referred 
the bill (S. 4162) to further amend the Defense Production Act of 


1950, as amended, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


GENERAL STATEMENT 


Title III of the Defense Production Act authorizes borrowing up 
to $2.1 billion from the Treasury, for use in programs authorized under 
that title for the purpose of increasing productive capacity and supply 
in the interest of the national defense. This provision was among those 
extended for 2 years by Public Law 85-471, signed into law on June 
28, 1958. 

The Office of Defense Mobilization has asked that the provisions of 
the Defense Production Act relating to the borrowing authority be 
amended by writing off all losses sustained and all nonrecoverable 
expenses incurred, prior to July 1, 1958, by the Government in carrying 
out these functions with funds borrowed under the provision. The 
amount involved is approximately $300 million. The amendment 
is urged on the ground that the recent reduction in the national 
stockpile goals, and the recent recession, have increased the amounts 
of materials received under existing contracts, and have reduced the 
amounts expected to be disposed of, with the result that the agencies 
will in the near future not be able to meet commitments made under 
the authority, and are reluctant to enter re any new contracts. 

The proposed amendment was supported by the General Services 
Administration (GSA) and the Departments of the Interior and 
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Agriculture, which are carrying out programs under the provision 
The Treasury Department has advised that it has no objection. 

A hearing was held at which representatives of the Office of Defense 
and Civilian Mobilization (OQDCM) and GSA testified in support of 
enactment of the amendment. Both agencies urged that this action 
be taken at this session. 


STATUTORY BACKGROUND 


The original Defense Production Act of 1950 (64 Stat. 798, 800-802) 
authorized borrowing up to se million from the Treasury and author- 
ized appropriations up to $1.4 billion, for the purpose of expanding 
productive capacity and ae 

The Third Supplemental Appropriation Act, 1951 (65 Stat. 52, 
60-61), increased this borrowing authority from $600 million to $1.6 
billion. The Committee on Appropriations of the House of Repre- 
sentatives, in its report recommending this increase (H. Rept. No. 298, 

82d Cong. 2d sess., pp. 34-36) took note that this $1 billion increase 
represented the probable need for the then current fiscal year, and that 
the maximum need based on applications received amounted to almost 
$4 billion. 

The borrowing authority provision was amended by the Defense 
Production Act Amendment of 1951 (65 Stat. 131, 134). This in- 
creased the maximum borrowing authority to $2.1 billion; it provided 
that, when contracts under the provision imposed contingent labil- 
ities, only the probable ultimate net cost to the Government need be 
considered ; and it eliminated the previous authorization for appropria- 
tions up to $1.4 billion. 


ACTIVITIES UNDER THE BORROWING AUTHORITY 


Under the operation of the borrowing authority, programs involving 
eross transactions estimated at $8,296,905 ,000 : and gen le net costs 
to the Government estimated at $1,019,273,000 had, by March 31, 
1958, been certified by the Office of Defense Mobilization (and the 
Defense Production Administration) for operations by five delegate 
agencies, General Services Administration, Department of the Treasury 
(Reconstruction Finance Corporation), Department of Agriculture 
(Commodity Stabilization Service), oadiaei Bank, and Depart- 
ment of the Interior (Defense Minerals Exploration Administration) 
The estimated value of gross transactions consummated by these 
agencies through March 31, 1958. amounted to $7,.758,275,000 and the 
probable ultimate net cost of these transactions was estimated at 
$949 493.000. 

A list of the gross transactions consummated in the 10 largest pro- 
grams, and the probable ultimate net cost of each, as stated in the 
ODM Report on the Borrowing Authority for the quarter ended 
March 31, 1958, is given below: 


unin: Ev STATES uNEE PRODUCTION BORROWING AUTHORITY 3 
AMERICA 
[In thousands] 


Gross Probable ulti- 
transactions mate net cost 
} 
| 


Aluminum... -.....-.. wie bak wie $1, 551, 111 $17, 543 
Machine tools on order and lease) _...- ‘ 1, 385, 595 | 10, 788 
Rubber i 8 od Ce EE ee ee oe ee oe ec s8 882, 671 | 17,182 
CEE nicicamas ee i alata ai . 788, 016 | 20, 722 
Nickel . pete = oa ‘ 784, 327 114, 948 
Manganese. . bi i this va ‘ ad 482, 406 109, 972 
Tungsten pad mae hing ‘ sestatg ; E 373, 263 217, 558 
Titanium catalina cohen dlatiain wa chdan giloedtic : 227, 944 110, 122 
Tin Bs jo s ; es 221, 553 5, 158 
Cobalt ; eae dawon 130, 612 | 7, 437 
1 Profit 


By March 31, 1958, GSA had bought materials costing $2,041 
million, and it had sold materials costing $1,013 million, at a gross 
loss of $73 million. The total DPA inventory had cost $1,027 million. 
This inventory included the following: 


Cost 

woah ies 
Tungsten. 325, 411 
Aluminum... -—- 4 ‘ a 810 
Titanium. Sct . - 152, 585 
Manganese (contained units) - _ Sere 78, 673 
Columbium-tantalum, pentoxides__- 54, 399 
Nickel ee wes 51, 718 
( sopper i - 2 o 7 - . i 329 
Chromite, metallurgical 21, 558 


One of the principal reasons for the wide divergence between the 
total of gross transactions ($8 billion), the total of materials acquired 
($2 billion), and the probable ultimate net cost ($1 billion) is the kind 
of option contract entered into with individual producers in order to 
bring about increases in productive capacity and supply. These con- 
tracts provide that the Government will accept up to specified quan- 
tities of a material, at market or at a fixed price, over the coming 
5- or 10-year period (not extending beyond June 30, 1965). The 
domestic purchase programs for tungsten, manganese, and other ma- 
terials were comparable, and were open to domestic producers gen- 
erally. Under present conditions such contracts are not being made. 
GSA testified that none had been made since March 1957, and only 
one had been made in the last 2 years. 

The probable ultimate net costs of these programs depend on a 
variety of estimates—the amounts which the Government will be 
required to take, in some cases the market price the Government will 
reste to pay, and the price which the Government will be able to get 
for the material from the national stockpile or on the market. “In 
addition, interest has to be paid the Treasury on the money borrowed 
to carry these materials, and the length of time before they can be 
disposed of affects the amount of interest paid on them. In view 
of the many factors involved, computing these probable ultimate costs 
is difficult, the estimates are far from firm, and they vary widely as 
business conditions change. 

Two factors have affected the borrowing authority recently. 

The first is the recent revision in the policies with respect to the 
national stockpile under the Strategic and Critical Materials Stock- 
Piling Act of 1939. Following the recommendations of the Special 
Stockpile Advisory Committee in its report submitted to ODM on 
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January 28, 1958, Stockpiling for Defense in the Nuclear Age, and a 
review of these recommendations in the Government, the policy has 
been established, effective June 30, 1958, to set 3-year stockpile goals, 
instead of the earlier 5-year goals. This change in policy has reduced 
the quantities which were expected to be transferred from the DPA 
inventories to the national stockpile, with reimbursement. 

The second factor is the recent recession and the consequent 
lowered demand for many materials. This has caused producers of 
aluminum, copper, nickel, and other materials, to offer their output 
to the Government under their incentive contracts, instead of selling 
it on the market. And at the same time the weakened markets and 
lowered prices have made it impracticable, as a matter of responsible 
policy, for the Government to sell its increasing supplies of these 
materials on the market. 

The effect of these factors during the quarter ending March 31 
1958, was that materials costing $149,778,248 were accepted and paid 
for by GSA, while only $3.1 million worth of materials were sold by 
GSA during the same quarter. 

The result is that on June 30, 1958, the amount available for 
borrowing within the $2.1 billion ceiling was about $426 million; by 
June 30, 1959, according to GSA estimates, all but $66.1 million of 
the $2.1 billion borrowing authority will have been drawn down; and 
by June 30, 1960, the borrowing authority will be overdrawn by $178.6 
million. GSA points out that these estimates may prove too opti- 
mistic, and that the $2.1 billion maximum may be reached long before 
June 30, 1960. 

The change in the national stockpile policies and the recent recession 
also may make it necessary to revise the estimates of the probable 
ultimate net costs of the programs, which as of March 31, 1958, 
were estimated at $1,017 million. 

In view of the probability that the demands on the borrowing 
authority, on the basis of existing contracts, will soon exceed the 
$2.1 billion maximum, and in view of the likelihood that the ultimate 
net cost may exceed the $2.1 billion ceiling, the contracting agencies 
have indicated that they would hesitate to enter into new commitments 
under the Defense Production Act; even though on June 30, 1958, the 
balance available for borrowing from the Treasury was over $400 
million. 

THE NEED FOR CONTINUED AUTHORITY 


* The remaining powers of the Defense Production Act were e xtended 
on June 29, 1958, for 2 years. This extension was granted in the 
belief that the continued existence of these powers was needed in the 
present condition of international affairs, even though extensive use of 
these powers was not thought likely in the absence of a change of con- 
ditions for the worse. 

This expectation applied to the extension granted to title III. It 
was recognized that it was necessary to honor contracts which had 
already been executed. It was also recognized that the changing 
demands of the defense program might well call for a few new contracts 
either to build up the supply of the few materials where the national 
stockpile is now inadequate, or to supply new requirements for such 
programs as nuclear weapons, synthetic mica, rocket fuels and the 
space program. A few examples of this kind of project are contained 
in the GSA report set forth in the hearings. And, of course, if inter- 
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national conditions should change for the worse, the agencies admin- 
istering this program should be in a position to take prompt and 
effective action. 

S. 4162 would provide ample funds for payments necessary under 
outstanding contracts for the next year or two, and it would make it 
entirely clear that the agencies would have the authority to enter into 
new contracts which was intended by the extension of the Defense 
Production Act, though it was expected that this power would be 
exercised rarely and with great caution under present conditions. 


EFFECT OF THE BILL 


S. 4162 would write off all losses sustained and all nonrecoverable 
expenses incurred, prior to July 1, 1958, by the Government in carry- 
ing out functions under sections 302 and 303 of the Defense Produc- 
tion Act through the use of funds borrowed from the Treasury under 
section 304 of the act. The notes and other obligations representing 
these items would be canceled. 

The amount which would be written off is estimated at $300 
million. This figure is broken down by GSA into the following items: 


General Services Administration: Thousands 
Net operating loss, all programs ._. $84, 798 
(Administrative expense : —_ 19, 656 
Custodial expense : 5, 049 
Treasury interest 88, 534 
Other income (9) 

Net loss through Mar. 31, 1958 : 198, 028 


Estimated ¢ xpenses to June 30, 1958 
Department of Agriculture: 


7, 000 


Operating loss on programs $59, 108 
Treasury interest 3, 481 

62, 589 

Department of Interior: Minerals exploration grants 32, 500 


300, 117 
The major programs on which largest losses were incurred up to 
March 31, 1958, are listed below: 


Thousands 


Linseed oil $43, 686 
Nickel _ 20. 655 
Magnesium 11, 894 
An ericatl | gvpti in cotton oS, 571 
Manganese 8, 27 
Mica hs 802 
Columbium-tantalum 4, OF 
Tungsten 6, 914 
Zine 6, 049 


Several programs, on the other hand, resulted in net profits up to 


Thousands 
Rubber $13, 587 
Copper 3 667 


Machine tools 1, 549 
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As S. 4162 would leave unchanged the $2.1 billion ceiling on the 
borrowing authority, the result of writing off approximately $300 mil- 
lion of losses and expenses would be to restore $300 million of borrow- 
ing authority, available for carrying out contracts already executed or 
for carrying out new contracts which may be executed in the future. 

According to GSA estimates, this would provide sufficient funds for 
the operation of the borrowing authority through fiscal year 1960. 
If these expectations are realized, it will accordingly be necessary to 
review this matter at the expiration of the present 2-year extension 
of the Defense Production Act. 





INDIVIDUAL VIEWS OF MR. DOUGLAS 


[ am not convinced from my brief review of the record of the 
hearings on S. 4162 that it is either necessary or desirable at this 
time to write off these losses and thus increase the borrowing authority 
under this law by $300 million. GSA reported that there was $426 
million borrowing authority remaining on June 30, 1958, and esti- 
mated that there would be $66.1 million remaining on June 30, 1959. 
I would have preferred, therefore, to postpone consideration of this 
measure until January 1959 so that a more complete study of the 
programs might be made. I raise no objection, however, to the com- 
mittee’s decision to report the bill out to permit Senate consideration 
in this session. 

Paut H. Dovauas. 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman). 


Tue Derrensrt Propuction Act or 1950, as AMENDED 


* * > * * * * 
TITLE ITII—EXPANSION OF PRODUCTIVE CAPACITY AND SUPPLY 
* * * * * * * 


Sec. 302. To expedite production and deliveries or services to aid 
in carrying out Government contracts for the procurement of mate- 
rials or the performance of services for the national defense, the 
President may make provision for loans (including participations in, 
or guarantees of, loans) to private business enterprises (including 
research corporations not organized for profit) for the expansion of 
capacity, the development of technological processes, or the produc- 
tion of essential materials, including the exploration, development, 
and mining of strategic and critical metals and minerals, and manu- 
facture of newsprint. Such loans may be made without regard to the 
limitations of existing law and on such terms and conditions as the 
President deems necessary, except that financial assistance may be 
extended only to the extent that it is not otherwise available on 
reasonable terms. 

Sec. 303. (a) To assist in carrying out the objectives of this Act 
The President may make provision (1) for purchases of or commit- 
ments to purchase metals, minerals, and other materials, for Govern- 
ment use or resale; and (2) for the encouragement of exploration, 
development, and mining of critical and strategic minerals and metals: 
Provided, however, That purchases for resale under this subsection shall 
not include that part of the supply of an agricultural commodity 
which is domestically produced except msofar as such domestically 
produced supply may be purchased for resale for industrial uses or 
stockpiling, and ho com nod 1b\ pure hs ise “ under this subsec tion shall 


be sold at less than the established ceiling yr price for such commodity 


(except that minerals and metals shall not be sold at less than the 
established ceiling price, or the current domestic market price, which- 
ever is lower), or, if no ceiline price has been established, the higher 
of the following: (i) the current doinestic market price for such com- 
modity, or (ii) the minimum sale price established for agricultural 
commodities owned or controlled by the Commodity Credit Corpora- 
tion as provided in section 407 of Public Law 439, Eighty-first Con- 
oress: Provided further. howe er, That ho purchase or commitment to 
purchase any imported agricultural commodity shall be made calling 
for delivery more than one year after the expiration of this Act. 

(b) Subject to the limitations in subsection (a), purchases and com- 
mitments to purchase and sales under such subsection may be made 
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without regard to the limitations of existing law, for such quantities, 
and on such terms and conditions, including advance payments, and 
for such periods, but not extending beyond June 30, 1965, as the 
President deems necessary, except that purchases or commitments to 
purchase involving higher than established ceiling prices (or if there 
be no established ceiling prices, currently prevailing market prices) or 
anticipated loss on resale shall not be made unless it is determined 
that supply of the materials could not be meee increased at 
lower prices or on terms more favorable to the Government, or that 
such purchases are necessary to assure the availability to the United 
States of overseas supplies. 

(c) If the President finds 

(1) that under generally fair and equitable ceiling prices for any 
raw or nonprocessed material, there will result a decrease in supplies 
from high-cost sources of such material, and that the ee of 
such supplies is necessary to carry out the objectives of the Act; 

(2) that an increase in cost of transportation is ientpicary in 
character and threatens to impair maximum production or supply 
in any area at stable prices of any materials, 
he may make provision for subsidy payments on any such domestically 
produced material other than an agricultural commodity in such 
amounts and in such manner (including purchases of such material 
and its resale at a loss without regard to the limitations of existing 
law), and on such terms and conditions, as he determines to be 
necessary to insure that supplies from such high-cost sources are 
continued, or that maximum production or supply in such area at 
stable prices of such materials is maintained, as the case may be. 

(d) The procurement power granted to the President by this 
section shall include the power to transport and store and have 
processed and refined, any materials procured under this section. 

(e) When in his judgment it will aid the national defense, the 
President is authorized to install additional equipment, facilities, 
processes, or improvements to plants, factories, and other industrial 
facilities owned by the United States Government, and to install 
Government-owned equipment in plants, factories, and other industrial 
facilities owned by private persons. 

(f) Notwithstanding any other provision of law to the contrary, 
metals, minerals, and materials acquired pursuant to the provisions 
of this section which, in the judgment of the President, are excess to 
the needs of programs under this Act, shall be transferred to the na- 
tional stockpile established pursuant to the Act of June 7, 1939, as 
amended (50 U.S. C. 98-98h), when the President deems such action 
to be in the public interest. 

Transfers made pursuant to this subsection shall be made without 
charge against or reimbursement from funds available under such Act 
of June 7, 1939, as amended, except that costs incident to such transfer 
other than acquisition costs shall be paid or reimbursed from such 
funds, and the acquisition costs of such metals, minerals, and materials 
transferred shall be deemed to be net losses incurred by the transferring 
agency and the notes payable issued to the Secretary of the Treasury 
representing the amounts thereof shall be canceled. Upon the cancel- 
lation of any such notes the aggregate amount of borrowing which 
may be outstanding at any one time under section 304 (b) of this 
Act, as amended, shall be reduced in an amount equal to the amount 
of any notes so canceled. 
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(g) When in his judgment it will aid the national defense, and upon 
a certification by the Secretary of Agriculture or the Secretar y of the 
Interior that a particular strategic and critical material is likely to 
be in short supply in time of war or other national emergency, the 
President may make provision for the development of substitutes for 
such strategic and critical materials. 

Sec. 304. (a) For the purposes of sections 302 and 303, the Presi- 
dent is hereby authorized to utilize such existing departments, agen- 
cies, officials, or corporations of the Government as he may deem 
appropriate, or to create new agencies (other than corporations). 

(b) Any agency created under this section, and any department, 
agency, official, or corporation utilized pursuant to this section is 
authorized, subject to the approval of the President, to borrow from 
the Treasury of the United States, such sums of money as may be 
necessary to carry out its functions under sections 302 and 303: 
Provided, That the amount borrowed under the provisions of this 
section by all such borrowers shall not exceed an aggregate of 
$2,100,000,000 outstanding at any one time: Provided further, That 
when any contract, agreement, loan, or other transaction heretofore 
or hereafter entered into pursuant to section 302 or 303 imposes con- 
tingent liability upon the United States, such liability shall be con- 
sidered for the purposes of section 3679 and 3732 of the Revised 
Statutes, as amended, as an obligation only to the extent of the 
probable ultimate net cost to the United States under such trans- 
action; and the President shall submit a report to the Congress not 
less often than once each quarter setting forth the gross amount of 
each such transaction entered into by any agency of the United 
States Government under this authority and the basis for determining 
the probable ultimate net cost to the United States thereunder. For 
the purpose of borrowing as authorized by this subsection, the bor- 
rower may issue to the Secretary of the Treasury its notes, debentures, 
bonds, or other obligations to be redeemable at its option before 
maturity in such manner as may be stipulated in such obligations. 
Such obligations shall bear interest at a rate determined by the Secre- 
tary of the Tre sasury, taking into consideration the current average 
rate on outstanding marketable obligations of the United States as of 
the last day of the month preceding the issuance of the obligations. 
The Secretary of the Treasury is authorized and directed to purchase 
such obligations and for such purpose the Secretary of the Treasury is 
authorized to use as a public-debt transaction the proceeds from the 
sale of any securities issued under the Second Liberty Bond Act, as 
amended, and the purposes for which securities may be issued under 
the Second Liberty Bond Act, as amended, are extended to include 
any purchases of obligations hereunder. 

(c) All losses sustained, and all nonrecoverable expenses incurred, prior 
to July 1, 1958, by departments, agencies, officials, and corporations of the 
Government in carrying out functions under sections 302 and 303 of this 
Act through the use of funds borrowed from the Treasury of the United 
States pursuant to this section shall, with the approval of the Director of the 
Bureau of the Budget, be written off by such departments, agencies, 
officials, and corporations, and the vg debentures, bonds, or other 
obligations issued to the Secretary of the Treasury shall be canceled to the 
extent of the respective amounts so written off. 


O 
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Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 
[To accompany H. R. 10277] 


The Committee on Finance, to whom was referred the bill (A. R. 
10277) to reduce from 15 to 13 inches the minimum width of paper 
in rolls which may be imported into the United States free of duty 
as standard newsprint paper, having considered the same, report 
favorably thereon with amendments and recommend that the bill as 
amended do pass. 

AMENDMENTS 


The Finance Committee added two amendments to the bill. The 
first would clarify and establish as law the present Bureau of Customs 
classifications of “rayon and other synthetic textile.” Articles of 
noncellulose manmade fiber unknown when the 1930 law was written, 
will be given specific classifications without any changes in tariff rates. 

The second amendment would provide for the temporary free im- 
portation of certain extracts of eucalyptus (myrobalan) whether or 
not used chiefly for tanning purposes. The law presently provides 
for the temporary free importation of tanning extracts, including 
those from myrobalan or eucalyptus. However, in recent years it 
has been found that this extract is useful as an additive to the mud 
used in oil drilling and, should the chief use be in other than tanning, 
all imports would become dutiable. The amendment would provide 
for duty-free status on the same temporary basis even though the 
chief use might be for other than tanning. 


PURPOSE 


The purpose of H. R. 10277 is to provide a new minimum of 13 
inches (the present minimum is 15 inches) for the free importation 


of Hntandund newsprint paper.” 
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GENERAL STATEMENT 
Newsprint 

Paragraph 1772 of the Tariff Act of 1930 provided that ‘standard 
newsprint paper” should be entered free of duty. No specifications 
defining ‘‘standard newsprint paper’ were adopted. It was held to 
be limited to the class of paper which was chiefly used in printing 
newspapers on or before the date of enactment of the 1930 act. 

The Treasury Department in establishing specifications for standard 
newsprint paper, to guide customs offic ials in dete rmining the kind of 
paper which was entitled to duty-free treatment, established a mini- 
mum width specification for such p: aper in rolls. Prior to Fe ‘bruary 6, 
1944, the minimum width specification was 16 inches. Section 507 of 
the Revenue Act of 1943 temporarily established a minimum width 
specification of 15 inches, as a wartime measure and the 16-inch specifi- 
cation was restored July 1, 1946. However, effective August 1, 1947, a 
minimum width specification of 9 inches was temporarily established 
by legislation with provision that the minimum width specification be 
increased to 15 inches, effective July 1, 1948 (Public Law 315, 80th 
Cong., approved August 1, 1947). Thus. at the present time para- 
graph 1772 specifies a minimum width of 15 inches. H. R. 10277 
would simply reduce this minimum width specification from 15 to 13 
inches. 

At present newsprint paper of a width less than 15 inches is dutiable 
under the provision of paragraph 1401 of the Tariff Act of 1930 as 
uncoated printing paper, not specifically provided for, at 0.18 cent 
per pound and 4% percent ad valorem. 

There is a trend toward the use of narrower width paper in the 
printing of newspapers. In particular the narrower width rolls are 


used by small newspapers, in the printing of comic pages and other 
Sunday supplement sections. They are also used for the printing 
of single sheets. The existence of a duty on such narrower width 
rolls has restricted their use by newspapers even where it is more 
convenient to use such newsprint. 

The Finance Committee recommends the adoption of H. R. 10277, 
as amended. 


Synthetic fibers 

When the tariff act of 1930 was adopted, Congress provided sepa- 
rately for synthetic textiles. At that time, however, the only synthetic 
textiles known were those such as rayon and acetate, derived from 
cellulose and Congress did not specifically provide for the new families 
of synthetic te xtiles not derived from cellulose which began to enter 
the market in about 1938 and 1939. These new fibers have acquired 
substantial importance in commerce and a wide range of application 
within recent vears. 

In 1951 the United States Customs Court (27 Cust. Ct. 176), ruled 
that Congress had intended for the synthetic-textile schedule of the 
Tariff Act to embrace all synthetics and not merely those derived from 
cellulose. Since that time the Bureau of Customs has so classified 
imports. 

Recently the development of such heavy fibers as fishing line and 
tennis racket strings have been held by the courts not to be classifiable 
as synthetic fibers and now some uncertainty arises as to future 
classification of the various types of filaments and fibers which are 
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being or may be developed. The amendment has been so framed that 
existing tariff rates will not be altered nor interfered with in the 
establishment of the new classification. It merely ratifies existing 
customs practices and prevents the great complexities which could 
otherwise arise in the future. 
fucalyptus extract 
| These extracts were formerly used almost exclusively for tanning 
purposes which, since the destruction of most chestnut trees in the 
| United States (almost the sole source of domestic tanning materials) 
have been granted temporary free-entry. Science has discovered that 
certain euc valy ptus extracts added to the mud used in drilling for oil 
greatly facilitate the operation. Inasmuch as there are no domestic 
. sources for this material, it must be imported, and its increased use in 
drilling indicates that its chief use may sometimes lie in that area, 
| rather than as a tanning material. 

The Customs Bureau is obliged to withdraw the free-entry privilege 
unless, as the law states, the chief use is in the tanning process. If 
imports are chiefly used otherwise then all of the imports, regardless 
of usage, must be held dutiable. This amendment would not only 
provide for a continuation of the duty-free entry for tanning purposes, 
but would allow its continued importation for use in drilling without 
payment of the duty. 

The free-entry privilege would be extended to imports until the time 
of the expiration of the 3-year temporary period provided for in 1957 
with regard to this and other tanning extracts, and would cover all 
entries unliquidated at the time of passage of the bill. 


| CHANGES IN EXISTING LAW 


In compliance with subsection 4 of Rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Tarire Act or 1930 
TITLE I—DUTIABLE LIST 
(19 U.S. C. 1001) 


[Par. 1313. Whenever used in this chapter the terms “rayon” and 
“other synthetic textile’ mean the product made by any artificial 
process from cellulose, a cellulose hydrate, a compound of cellulose, 
or a mixture containing any of the foregoing, which product is solidi- 
| fied into filaments, fibers, bands, strips, or sheets, whether such prod- 

ucts are known as rayon, staple fiber, visca, or cellophane, or as arti- 
| ficial, imitation, or synthetic silk, wool, horsehair, or straw, or by any 





other name whatsoever. 

| Par. 1318. As used in this title, the term “rayon or other synthetic 

tertile’, means any fiber, filament, or fibrous structure, and any band 
or strip (suitable for the manufacture of textiles) not over one inch in 
width, all the foregoing whether formed by eatrusion or by other processes 
from substances derived by man from cellulosic or noncellulosie materials 
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by chemical processes, such as, but not limited to, polymerization and 
condensation, but the term does not include fibers, filaments, fibrous 
structures, or bands and strips of glass or other nonmetallic mineral, or 
of metal, paper, or natural rubber. 


TITLE II—FREE LIST 


(19 U.S. C. 1201) 

Par. 1670 

(a) *x* * * 

(b) Extracts, tanning: Chestnut, cutch, divi-divi, hemlock, man- 
grove, myrobalan, oak, quebracho, sumac, valonia, wattle, and other 
extracts, decoctions, and preparations of vegetable origin used for 
tanning, and combinations and mixtures of the foregoing; and extracts, 
decoctions, and preparations of eucalyptus (irrespective of their chief use) 
suitable for use for tanning; all the foregoing not containing alcohol 
and not specially provided for. 

4 * * * * * x 

Par. 1772. Standard newsprint paper. [For the purposes of this 
paragraph (but only until July 1, 1949, in the case of paper in rolls of 
less than 15 inches in width) paper which is in rolls not less than 9 
inches in width shall be deemed to be standard newsprint paper insofar 
as width of rolls is concerned.] For the purposes of this paragraph, 
paper which vs in rolls not less than thirteen inches in width shall be 
deemed to be standard newsprint paper insofar as width of rolls is 


conce rned. 
O 
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Mr. Carroui, from the Committee on Judiciary, submitted the 


following 


RikPORT 
[To accompany H. R. 13] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 13) to amend sections 323, 331, 334, 335, 336, 337, 363. and 
876 of, and to add a new section to, the Bankruptcy Act, having 
considered the same, reports favorably thereon, with amendments, 
and recommends that the bill, as amended, do pass. 


AMENDMENTS 


On page 2, in lines 22 and 23, strike the words “as shown by the 
schedules”. 
On page 2, in lines 24 and 25, strike the words “as shown by the 
schedules”. ; 


PURPOSE OF AMENDMENTS 


The purpose of the amendments, which are minor ones of a perfect- 
| : I 

ing nature, is to bring the operations of the amended section 334 
and the amended section 335 in harmony, as is set forth below. 


PURPOSE 


The purpose of the proposed legislation is to enact technical amend- 
ments designed to improve the procedures of chapter XI of the 
Bankruptey Act. 

STATEMENT 


A similar bill in the 84th Congress was approved by the House of 
Representatives but was not acted upon by the Senate. 
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2 AMENDING CHAPTER 11 OF THE BANKRUPTCY ACT 


The proposed legislation was the subject of a hearing before a 
subcommittee of the Committee on the Judiciary of the Senate on 
May 21, 1958. 

Chapter XI of the Bankruptcy Act deals with arrangements. An 
arrangement is defined as any plan of a debtor for the settlement, 
satisfaction, or extension of the time of payment of his unsecured 
debts, upon any terms. A proceeding under chapter XI is a vol- 
untary one on the part of the debtor. The chapter is designed to 
provide an avenue of reorganization and rehabilitation, rather than 
liquidation, for a debtor. 

The proposed legislation embodies recommendations for the im- 
provement of chapter XI made by the National Bankruptcy Confer- 
ence, a voluntary organization established in 1932 and composed of 
persons and members of representative groups interested in the im- 
provement of ance law and practice. (The participating or- 
ganizations in the National Bankruptcy Conference are the Ameri- 
san Bankers Association, the American Bar Association, the American 
Institute of Accountants, the Commercial Law League of America, 
the National Association of Credit Men, the National Association 
of Referees in Bankruptcy, and the New York Credit and Financial 
Management Association.) The proposed legislation also embodies 
an amendment recommended by the Judicial Conference of the United 
States which would permit the clerk of the court, in the absence from 
the district of the district judge or judges, to refer chapter XI pro- 
ceedings to a referee. 

The principal change made by the proposed legislation is to permit 
a petition to be filed to invoke bankruptcy jurisdiction for a deasiee 
XI proceeding without the petition being accompanied by a plan of 
arrangement. 

The language of section 323 of chapter XI now makes it manda- 
tory that a plan of arrangement be filed with the petition. The pro- 
posed legislation would make this permissive rather than mandatory 
and thus permit a plan of arrangement to be filed subsequently. 

The present language of section 323 is— 


A petition filed under this chapter shall state that the 
debtor is insolvent or unable to pay his debts as they mature, 
and shall set forth the provisions of the arrangement pro- 
posed by him. 


This would be amended by the addition of— 


or, that he intends to propose an arrangement pursuant to 
the provisions of this chapter. 


In its favorable report on the proposed legislation, the committee on 
the Judiciary of the House of Representatives has commented as 
follows on the desirability of this change: 


The present requirement that the plan of arrangement be 
filed along with the chapter XI petition has been found to 
be unrealistic and has resulted in either pro forma compliance 
by the filing of a hastily drafted plan, or the adoption by some 
judges of extralegal practices permitting filing of the petition 
without an accompany plan. It takes time and careful study 
to work out a realistic appropriate plan for a debtor. When 
a petition must be filed speedily to hold off marshals or 
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sheriffs, pro forma compliance with the requirement is the 
inevitable result, and the proceedings are then often encum- 
bered with a poorly drafted, unworkable, or inequitable plan. 
H. R. 18 adopts a more flexible procedure by permitting the 
filling of a petition alone, allowing time for the careful draft- 
ing of an effective and fair plan of ar rangements which can be 
filed later. 


The proposed legislation would also make more specific the present 
requirement that the first meeting of creditors be called “promptly” 
by requiring in lieu of “promptly” that notice be given within 10 days 
after the filing of the petition, for a meeting to be held not less than 
15 days nor more than 30 days after the date of the mailing of such 
notice. The proposed legislation provides that if a plan of : arrange- 
ment is not filed prior to the first meeting of creditors, the court, at 
the first meeting of creditors, must fix a time within which the plan 
shall be filed. 

The proposed legislation would also allow the court to work out a 
modification of a plan of arrangement, after it has been confirmed by 
the court, if the plan becomes unworkable. Under the existing law, 
if a plan of arrangement becomes unworkable after it has been con- 
firmed by the court there is no alternative for the debtor but bank- 
ruptcy liquidation. 

The Administrative Office of the United States Courts in a letter, 
dated June 13, 1957, printed in full below, has advised the committee 
that 


Inasmuch as the Bankrupty Act makes no provision for 
the reference of a chapter XI proceeding by the clerk of the 
court to a referee in the absence of all of the district judges 
from the district or division in which the proceeding 1s filed 
as is provided in the case of a voluntary straight bankruptcy 
proceeding, and in order to conform chapter XI to the pro- 
cedure in ordinary bankruptcy cases, the committee recom- 
mended to the Conference at its meeting in March 1956, that 
section 331 of the Bankruptcy Act be amended to read sub- 
stantially as follows: 

“Sec. 331. The judge may at any stage of a proceeding 
— ‘r this chapter refer the same toa referee either generally 

r specially. If the judge or all the judges are absent from 
die district, or the division of the district in which a petition 
under this ¢ hanes r is filed, at the time of the filing, the clerk 
shall forthwith refer the case to the referee.” 

The committee further recommended that the Administra- 
tive Office be directed to undertake to obtain enactment of the 
legislation proposed either in an amendment to pending legis- 
lation or in a separate bill. The recommendations of the 
committee were approved by the Conference. 


The proposed legislation embodies this recommendation of the Ju- 
dicial Conference. 

The proposed legislation also embodies perfecting changes to allow 
the court, with the debtor’s consent, to enter an order adjudicating 
the debtor a bankrupt without a hearing if no plan of arrangement 
is possible; to include in the expenses of the proceedings the fees and 
expenses of attorneys, accountants, and agents of creditors’ commit- 
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tees, which is a statutory recognition of the existing practice; and to 
dispense with a notice prior to adjudication where the debtor fails to 
propose a plan in the manner and within the time fixed by the court. 

The amendments which the committee has made in the bill as ap- 
proved by the House of Representatives are for the purpose of recon- 
ciling the operations of the amended section 334 and the amended sec- 
tion 335 of the Bankruptcy Act. Section 334 as amended by the pro- 
posed legislation requires that the court shall give notice “within 10 
days after the petition is filed” of a meeting of creditors. Section 335 
as amended by the proposed legislation requires that notice shall be 
accompanied by “a summary of the liabilities as shown by the sched- 
ules” and a “summary of the appraisal, if one hi as been made, or, if 
not made, a summary of the assets as shown by the schedules.” How- 
ever, section 324 of the Bankrupte V Act, whic h i is not amended by this 
proposed legislation, does not require thi ut the petition, when filed, be 

companied by the schedules of asse ‘ t di: abilities, und the court 
may, for cause Pca permit the ein to be filed later than the 
petition. In the event that the court has permitted such a postpone- 
ment for the filing of the schedules it would be impossible to comply 
with the requirement in the revised section 335. The National Bank- 
ers y ¢ onfe rence has recommended, after a meeting of the Confer- 
ence at which the matter was considered, that this difficulty be solved 


by the elimination of the phrase “as shown by the schedules” in the 
two places where the p! lrase appears. The Chairman of the Confer- 
ence has commented that the en hay statement of linbilities and 
the list of creditors which must oe with the petition will provid 
an adequate basis for determi ining ‘ persons to whom the notice 


should be sent and the proceedings can be gotten underway promptly. 
The committee believes that these minor perfecting amendments, to 
eliminate the phrase “as shown by the schedules” in the two places 
where if appears in the revised section 335, are meritorious and the 
committee has amended the propos sed le oish: ation : accordingly. 

The committee believes that the proposed legislation, as amended, is 
meritorious and recommends it favorably. 

Attached and made a part of this report are (1) a letter, dated 
May 16, 1957, from Charles A. Horsky, Chairman, National Bank- 
ruptey ¢ ‘onferenc e, (2) a letter, dated December 3 4 LOGT, from Charles 
A. Horsky, Chan man, N ational Bankrupté v ( ‘onference, (3) a letter, 
dated June 13. 1957. from Edwin L, Covey, Chiet of the Division of 
ail A Aiiiiekeadine Office of the U nited States Courts. and 
(4) astatement, by W. Randolph Montgomery, for the National Bank 
ruptey Conference, before a subcommittee of the Committee on the 


Judiciary, May 21, 1958. 


NATIONAL BANKRUPTCY CONFERENCE, 
Washinaton. zy: 1 May 16. 1957. 
Hon. James QO. Eastianpn, 
United States Senate. Washington. mG. 

Dear Senaror Eastnanp: On behalf of the National Bankruptcy 
Conference I should like to urge favorable action by the Senate Judi- 
ciary Committee on H. R. 13. containing a number of amendments 
to chapter XI of the Bankruptcy Act. 

The National Bankruptcy Conference, on whose behalf I write, is 
a national group organized in 1932 and composed of represent: itives 
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of national organizations, namely, the American Bar Association, the 
American Bankers Association, the American Institute of Account- 
ants, the Commercial Law League of America, the Nationa] Associa- 
tion of Credit Men, the National Association of Referees in Bank- 
ruptcy, and the New York Credit and Financial Management Asso- 
ciation. Its membership includes also otherwise unaffiliated profes- 
sors of law, lawyers and others recognized as experts in various aspects 
of bankruptcy law and procedure. 

During its 25 years existence the conference has been active in ex- 
ploring, developing, and supporting improvements to achieve a better 
and more efficient operation and administration of the bankruptcy 
law. Among other things it was active in connection with the Chand- 
ler Act, the revision by the Supreme Court of the general orders and 
official forms in bankruptcy in 1946, the Referees Act putting the 
referees on a salary basis, and in the 1952 general amendments to a 
number of provisions of the act which needed strengthening and 
conforming. 

H. R. 13 represents an effort by the National Bankruptcy Confer- 
ence to improve the procedures of chapter XI of the Bankruptcy Act 
dealing with arr: aann ments. <A similar bill (H. R. 6681), which was 
approved by the House of Representatives in the 84th Congress on 
July 16, 1956, was received by your committee in that Congress too 
late for action. 

The Y incipal change proposed by this bill concerns the procedures 
for filing a plan of arrangement with the petition invoking the bank- 
ruptcy jurisdiction, See the present act the petition must be 
accompanied by il Since petitions are frequently filed, indeed 

ually filed, in haste ks meet a critical situation such as a threatened 
seizure or akeaiee, the plans which now accompany petitions are 
usually pro forma at best and wholly misleading and unworkable at 
worst. Hf. R. 13 permits the petition to be filed aaa an accom- 
panving plan and provides that the plan may be filed later when 
a well drafted and realistic proposal can actually be worked out and 
presente “ by the debtor. 

H.R. 13 also clarifies the present requit rements for calling the first 
meeting of creditors. It also authorizes the bankruptcy court under 
adequate safeguards to work out modifications of a plan of arrange- 
ment after it has been confirmed by the court, if the plan becomes 
unworkable. At the present time if a plan becomes unworkable after 
confirmation by the court there is no alternative for the debtor but 
bankrup CV and liquidation. 

One other change which should be noted is the provision which 
authorizes the clerk to refer to a referee any chapter XI petition 
if the judge or judges are absent from the district or division. The 
absence of such authority in the clerk has on occasion caused difficulty 
and has led the Judicial Conference of the United States to recom- 
mend to the Congress this change. 

There is one minor provision of H. R. 13 which has been called to 
my attention by several members of the National Bankruptey Con- 
ference, And which I am authorized to recommend to vour committee. 
In section 3 of the bill amending section 334 of the Bankruptey Act 
we would recommend that the first few words be changed from 
“within 10 days after the petition is filed the court shall * * *” to 
read “within 10 days after the schedules are filed the court sh: ne — 
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The reason for this proposal can be stated simply. Section 324 pro- 
vides that if a debtor files with the petition a list of his creditors the 
court may extend the time for filing the schedules for a period of 10 
days. In practice this list of creditors is often a very sketchy one, 
prepared in a hurry and with the thought that the schedules when 
filed will finally disclose the true and actual list of creditors. Under 
section 354 as presently amended by H. R. 13 the bankruptcy court 
would usually be required to give notice by mail to the creditors which 
are on the list filed with the petition and would be unable to await 
the true and « ~omplete list contained in the schedules, and in any event 
would certainly mean a very large amount of extra clerical work on 
the referee’s office, resulting from the preparation of new lists of 
names and addresses. The amendment which is suggested would 
make the time for mailing out notices to creditors run from the time 
that the schedules are filed rather than from the time the petition is 
filed. This would undoubtedly in some cases delay the hearing by a 
very short time, but it seems far preferable to have a hearing with 
all creditors notified than to have a prompt hearing with only a scat- 
tering of creditors notified. 

I hope that your committee will approve H. R. 18 and the minor 
change suggested above, and will favorably report it to the Senate. 

Very truly yours, 
Crares A. Horsky. Chairman. 


NATIONAL BANKRUPTCY CONFERE NCE, 
Wash ington, D.C... December 3, 1957. 
Hon. James O. Eastianp. 
United States Senate. Washington, TP). 

Dear Senator Eastitanp: On May 16, last, I wrote you at some 
length with respect to H. R. 13, which is pending bapore the Senate 
Committee on the Judiciary. That letter expressed the full support 
- the National Bank cruptey Conference for the amendments to 
chapter XI of the Bankruptey Act which would be made by that bill. 

Since my letter of May 16, the conference has held its annual meet- 
ing (on November 1 and 2) and has again endorsed the bill. At this 
last meeting. howe ver, the conference « li d authorize me to modify the 
position which I had earlier expresed to you with respect to a minor 
amendment which I had su ooe Bed 1 in section 3 of the bill. 

The bill, as presently drafted, creates diffic aes in reconciling the 
operations of the amended section 334 and the amended section 335 
of the act. The for mer (as amended by sec. 5 of the bill ) requires the 
giving of notice “within 10 day vs after the petition is filed.” The latter 
(as amended by sec. 4) requires that the notice be accompanied by a 
summary of the liabilities and a summary of the assets, both “as 
shown by the schedules.” The diffic ulty is that section 324, which is 
not proposed to be amended, does not impose a firm requirement that 
the petition, when filed, be accompanied by the schedules of assets 
and liabilities; the court may, for cause shown, permit them to be filed 
10 days or even more later than the petition itself. If there has been 
such a postponement of the filing of the schedules, it is literally im- 
possible to comply with the mi and: ate of the ame ae sec ‘tion 335. 

In my letter of May 17, I suggested one way in w hic h this difficulty 
could be resolved by changing the amended section 334 from “within 
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10 days after the petition is filed the court shall * * *,” to read 
“wT ithin 10 days after the schedules are filed the court shall * * *.” 
This would, of course, avoid the problem, but at the expense of some 
delay in giving the notice. 

At the recent meeting of the conference after considerable dis- 
cussion, we came to the conclusion—unanimously—that this delay was 
inadvisable, and that the difficulty should accordingly be resolved in 
a different way. We now withdraw, with your permission, our earlier 
proposed change and recommend, instead, that instead of changing 
the proposed section 304, the change should be made in the proposed 
section 335, by eliminating the phrase “as shown by the schedules,” 
at both places where it now appears. The proposed section 335 (sec. 
4 of the bill) would then read as follows: 

“Sec. 335. (1) The notice of such meeting of creditors shall be 
accomp: anied by a copy of the proposed arrangement, if filed, a 
summary of the liabilities and a summary of the appraisal, if one 
has been made, or, if not made, a summary of the assets.” 

The summary statement of liabilities and the list of creditors, which 
must be filed with the petition under section 324, will afford a sufficient 
basis for determining the persons to whom the notice shall be sent, and 
the proceedings can be gotten under way promptly. 

May I take this occasion to urge, again, your prompt and favorable 
action on H. R. 13. It will materially strengthen and improve a 
chapter of the Bankruptcy Act which is of very great importance. 

Very truly yours, 
Cuarues A. Horsky, Chairman. 


ADMINISTRATIVE OFFICE OF THE UNITED STATES CourRTS, 
Washington, D.C ., June 13,1967. 
Senator JAmMEs O. EAsTLANpb, 
Chairman, ( ‘ommittee on the Judiciary, 
United States Senate. Wash ington, D.C. 


Dear SENATOR Easrianp: In the absence of Mr. Elmore Whitehurst, 
Acting Director of this office I am replying to your letter of June 5, 
1957, requesting a report on the bill H. R. 13 which passed the House 
of Representatives on March 19, 1957 and is now pending before the 
Judiciary Committee of the Senate. The bill would amend chapter 
XI of the Bankruptcy Act relating to arrangements. 

‘T ne general purpose of this bill is to permit the ling of an arrange- 
ment proceeding unaccompanied by a plan as is now required by 
‘aid 323; to make mandatory the aoe of a first meeting of 
creditors within 10 days after a petition is filed in such cases instead 
of “promptly” as now provided in section 334, such meeting to be 
held not less than 15 days nor more than 30 days after the date of the 
mailing of such notice; and to make the necessary conforming changes 
in sections 335 and 336 for adjoining the first meeting; for mailing a 
copy of the plan to creditors and receiving acceptances where a copy 
of the plan te been so mailed. Other proposed changes would allow 
modification of the plan after it is confirmed and allow the clerk of 
the court to refer chapter XI petitions to a referee in bankruptcy if 
the judges are absent from the district. 
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The bill also contains perfecting changes as follows: 

(1) In section 337 (2) to specifically include in the expenses of the 
proceeding, fees and expenses of attorneys, accountants and agents of 
a creditors’ committee ; 

(2) In section 376 to dispense with a notice prior to adjudication 
where the debtor fails to propose a plan in the manner and within the 
time fixed by the court; and 

(3) In section 376 (2) to specifically provide in a proceeding under 
section 322 of the act, that an order adjudicating the debtor a bank- 
rupt may be entered with the debtor’s consent without a hearing. 

The Judicial Conference of the United States has not considered this 
bill and I am not therefore in a position to express an official opinion 
on it. I understand, however, the proposals are the result of con- 
siderable study by the National Bankruptcy Conference which is spon- 
soring th 1e measure. 

Although the Judicial Conference of the United States has not taken 
any action on the bill H. R. 13, it referred to the Committee on Bank- 
ruptey Ac en for consideration and report. the following 
resolution adopt ted by the Judicial Conference of the Ninth Circuit: 

“Resolved, That thi iis conference refer to the Judicial Conference of 
the United States the question as to the need for amending section 7, 
section 324, and section 331 of the Bankruptcy Act, and to recommend 
to Congress an amendment providing for adequate procedure for 
filing a chapter XI proceeding without schedules and statements of 
affairs where the judge or judges are absent from the district, and 


y 
further providing for an order of reference under chapter XI by 


the clerk under the same circumstances.” 

Inasmuch as the Bankruptcy Act makes no provision for the ref- 
erence of a chapter Al proceeding by the clerk of the court to a 
referee in the absence of all of the district judges from the district o 
division in which the proceeding is filed as is provided in the case of a 
voluntary straight bankruptcy proceeding, and in order to conform 
chapter XI to the procedure in ordinary bankruptcy cases, the com- 
mittee recommended to the conference at its meeting in March 1956, 
that section 331 of the Bankruptcy Act be amended to read substan- 
tially as follows: 

“Sec. 331. The judge may at any stage of a proceeding under this 
chapter refer the same to a referee either generally or specially. If 
the judge or all the judges are absent from ~ district, or the division 
of the district in which a petition under this chapter is filed, at the 
time of the filing, the clerk shall Horthwith refer the case to the 
referee.” 

The committee further recommended that the Administrative Of- 
fice be directed = undertake to obtain enactment of the legislation 
proposed either in an amendment to pending legislation or in a sep- 
arate bill. The recommendations of the committee were approved by 
the Conference. (Judicial Conference Report, March session 1956, 
p. 16.) The Conference reaffirmed its approval of this proposed 
amendment at its meeting in September 1956. (Judicial Conference 
Report, September session 1956, p. 28.) 

Section 2 of H. R. 13 would amend section 331 of the Bankruptcy 
Act in accordance with the recommendation of the Judicial Confer- 
ence. 
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H. R. 13 is identical with H. R. 6681, 84th Congress which passed 
the House on July 16, 1956. No action was taken thereon by the 
Senate before adjournment. 

Sincerely yours, 
Epwin L. Covey, 
Chief of the Dwision of Bankruptey. 


STATEMENT BY W. RanpotpH Mon tcoMery, ror THE NATIONAL BAnxK- 
RUPTCY CONFERENCE, BEFORE A SUBCOMMITTEE OF THE COMMITTEE 
ON THE JupIcraRY, Unirep States Senate, May 21, 1958 


Senator Carroity. Will you state your name, please. 

Mr. Montcomery. My name is W. Randolph Montgomery. 

Senator Carroty. What is the nature of your business? 

Mr. Monrcomery. I am a lawyer, a member of the firm of Gerdes, 
Montgome ny & Miller, 1 Wall Street, New York City. I am a mem- 
ber of the National Bankruptcy Conference and have been since the 
conference was organized, and am general counsel for the National 
Association of C redit Men. 

I have had a great dea] to do with chapter 11 from its very incep- 
tion. I served on a subcommittee of the National Bankruptcy Con- 
ference that drafted the section as it was incorporated into the Chand- 
ler Act in 1938. And I have had some experience and practice un- 
der it and have had good opportunity to observe it. 

[ might say that in business asset cases, in metropolitan centers, 
at least, chapter 11 is sina to more frequently than straight bank- 
ruptcy for business cases. An attempt is almost always made to re- 
habilitate the debtor under chapter 11 before plunging it into bank- 
ruptey and liquidating it, and a great many businesses have been sal- 
vaged through the operations of chapter 11 that otherwise would 
have been liquidated under the general provisions of the Bankruptcy 
Act. 

[ think the chapter has justified its existence many times over since 
it was originally incorporated in the act. There is nothing very 
radically wrong, I might say, with ¢ hapt 11 the way it stands today. 
But there are several features of the chapter which we believe can be 
improved. 

A proceeding under chapter 11, I might say, in the first place is 
purely voluntary on the part of a debtor. You cannot put a debtor 
ngttaosnons arily into a chapter 11 arrangement proceeding as you can 

separate reorganization proceeding under chapter 10. The reason 
ot the chapter is voluntary is because it is designed primarily for 
the relief of the individual, the partnership, and the closely held 
family acer ation that gets into financial di flic ulties. 

We do not believe that there is any outside interest that could com- 
pel the reorganization of such a private enterprise if the managers 
and owners of it did not wish themselves to have it rehabilitated. That 
is the reason why this chapter is limited to voluntary proceedings. 

Now, under the present provisions of the act, a petition for relief 
under chapter 11 is required to be accompanied by a copy of the pro- 
posed arrangement. ‘That was written into the act in the hope that 
it would speed up the administration of cases brought under chapter 
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11. It hasn’t worked out that way. It has been found, as a matter 
of experience, that it is very rarely that a debtor or debtor’s attorney 
can formulate a satisfactory and definitive plan of arrangement ex 
parte without consultation with his creditors or within the time which 
may be permitted when speedy action is necessary to avoid any tax 
or levy. 

The result has been that in view of the fact that the act makes the 
filing of a copy of arrangement with the petition mandatory, that lip 
service has been given to that requirement where the requirement has 
been met at all. So-called plans of arrangement accompany petitions 
in those cases which the debtor himself has no serious expectation of 
ever consummating. In other instances the courts having found that 
it is not practical to have a definitive plan of arrangement accompany 
the petition, have closed their eyes and ears to the mandatory require 
ment of the statute that the arrangement accompany the petition and 
have allowed a time for the filing of a plan of arrangement. 

Of course, that is entirely extralegal and there is no authority for 
it in the act. 

After mature consideration, it was the judgment of the National 
Bankrupicy Conference that the situation might well be remedied 
by making it permissible but not mandatory to file a copy of the ar- 
rangement with the petition and if the arrangement does not accom- 
pany the petition, to allow the court at the first meeting of creditors 
to fix a time after hearing what the situation is within which the plan 
of arrangement shall be filed. 

Now, that is the principal amendment that is incorporated in H. R. 
13, allowing time to the debtor, if he wants it, to formulate and file 
a plan of arrangement, rather than making it mandatory that the 
plan accompany the petition. 

Another change that—— 

Senator Carroti. While we are on that, if you will permit an 
interruption, I will read from the House report on H. R. 13, and 
ask if you agree that this states what the situation is that you have 
just explained— 

“The primary change proposed by this legislation concerns the 
filing with the petition of a plan of arrangement. H. R. 13 would 
make the filing of this plan with the petition in chapter 11 proceed- 
ings permissive rather than mandatory.” 

Do you agree with that up to this point ? 

Mr. Montcomery. That is exactly correct. 

Senator Carrot. I will continue to read from the House report: 

“This would bring the procedure under chapter 11 into line with 
present procedure under chapter 13 which provides for wage earners 
relief similar to that provided by chapter 11.” 

Is that statement correct ? 

Mr. Montcomery. That is correct. 

Senator Carroti. Continuing— 

“Tn chapter 135 proceedings the petition may be filed by the wage 
earner without an accompanying plan, although the plan must be 
filed later.” 

Mr. Montcomery. That is correct. 

Senator Carrotu. Continuing- 

“The present requirement that the plan of arrangement be filed 

along with chapter 11 petition has been found to be unrealistic and 
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has resulted in either pro forma compliance by the filing of a hastily 
drafted plan or the adoption by some judges of extralegal practices 
permitting filing of the petition without an accompanying plan.” 

Mr. Monrcomery. That is correct. 

Senator Carroiu. Those are all clear statements and they pretty 
well explain the purpose of the amendment ? 

Mr. Monrcomery. That is exactly right. That is what I testified to. 

Senator Carroiy, I know that you had so testified and I wanted to 
wrap it into a few sentences. 

Are there any questions along this line, Senator Ervin? 

Senator Ervin. No. I think the witness has made it very clear. 

Senator Carrott. Do you want to proceed now to another amend- 
ment ¢ 

Mr. Montcomery. The next amendment that is incorporated in this 
bill isa very minor one. The statute now prov ides that the first meet- 
ing of creditors sh: ull be called promptly. ‘There is no definition of 
the word ‘ ‘promptly” and, depending upon the particular referee, that 
meeting is sometimes held in 10 days and sometimes it is held in 6 
months. This is not satisfactory from the point of view of creditors. 

This bill would require that notice of a first meeting of creditors 
be sent out to the creditors within 10 days after the arrangement pe- 
tition is filed, and that the meeting be held within 30 days ‘thereafter. 
That is to make definite and certain what the word “promptly” in 
the present statute means. 

That is covered in the House committee report in the middle of 
page 2. 

Senator Carrot. In other words, I observe in that report that the 
House Judiciary Committee was of the opinion that if we had more 
flexible filing as provided by the first amendment, and then more 
precise requirements by virtue of this amendment which you are now 
discussing, this would strengthen the Bankruptcy Act. 

Mr. Montcomery. That is correct. As a matter of fact, the first 
amendment wouldn’t work if you didn’t have a precise time fixed for 
the calling of this first meeting because it is at the first meeting that 
the referee fixes the time within which the arr angement plan shall be 
filed if the plan has not accompanied the petition. And you can’t 
leave that open indefinitely the way it is under the present Act. 

Senator Carrot. Are ee. the amendments to the Bankruptcy 
Act, then, that comprise H. R. 1 

Mr. Monreomery. There area oe more. 

There is one correction that should be made in this bill as it passed 
the House. On page 2, beginning in line 13, the bill provides that 
section 334 of the Bankruptcy Act is amended to read: 

“Within 10 days after the petition is filed the court shall give notice 
by mail to the debtor, the creditors and other parties in interest of a 
meeting of creditors to be held not less than 15 days nor more than 30 
days afte : the date of the mailing of such notice.” 

Then, beginning in line 20 on : the same page, section 335 (1) of the 
B: ankrupte} y Act is amended to read : 

“The notice of such meeting of creditors shall be accompanied by 
a copy of the proposed arrangement, if filed, a summary of the liabil- 
ities as shown by the schedules and a summary of the appraisal, if 
one has been made, or, if not made, a summary of the assets as shown 
by the schedules.” 
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Now, it may be that the schedules will not have been filed by that 
time because section 224 of the act permits the court, upon application 
and for cause shown, to permit a delay in the filing of schedules pro- 
vided the debtor files a list of his creditors. So there is an inconsist- 
ency here which it might not be possible to comply with, which can 
be easily corrected by eliminating from line 22 to the first word of line 
23, and lines 24 and 25, the words “as shown by the schedules.” It 
appears twice. And if those words are taken out, there will be no diffi- 
culty about compliance with this procedure as outlined in this bill. 

That proposed change has been cleared with Mr. Drabkin, the attor- 
ney for the Bankruptcy Subcommittee of the House Judiciary Com- 
mittee, and he has assured us that, so far as he can tell, the House 
will concur in that change if the change is made by the Senate. 

Senator Carroii. Now, has that change also been studied and dis- 
cussed with the Judicial Conference ? 

Mr. Horsxy. Yes; ithas. They are in accord with it as well. 

Mr. Monrcomery. Now, there is one other rather important change 
in chapter 11 which is proposed by the bill; namely, that in certain 
types of arrangement proceedings, that is, where the plan provides 
for an extension of time for the payment of debts, even after the plan 
has been confirmed, if the court has retained jurisdiction of the case, 
the plan of arrangement may even after confirmation be modified if 
it is found necessary to do so. 

Now. for example the plan of arrangement nicht proy ide that 


the debtor will pay all of his debts in full in installments of 10 percent 


4 


ery 6 months. After that has bee) FoOINneg On Tor a number of 
periods, the debtor finds that 10 percent is too much, He could pay 
) percent but he can’t pay LQ), 

Under this bill, under those circumstances, the debtor can petition 
the court to modify and ame! d the arrangement, which has already 
been accepted, to change the amount of the pavments or the time 
when the pay ments are to be made, subject to all the same safeguards 
that the original arrangement itself was subjected to. In other words, 
it must have the Same cre li ors’ consent and it must be on the same 
notice. It just injects into the statute a degree of flexibility which 
does not presently exist. 


oO 


* Be * * + % * 


Mr. Monrcomery. One other important change. The bill permits 
the clerk of the court to refer any chapter 11 petition to a referee 
automatically if there is no judge present in the district at the time 
the petition is filed. In the absence of that provision, the proceeding 
must be held up waiting for the judge to come back from his vacation 
before the proceeding can be gotten underway. It is a mere pro 
forma order referring the proceeding to a referee to handle. It has 
happened in some districts that the proceedings have been held up 
because there has been no judge there to sign an order of reference. 

Senator Carron. In other words, if we should include this in the 
law, the court could establish by rule, its own rule, having this statu- 
tory authority, the right of the clerk to appoint a referee in the 
count’: absence. 

Mr. Montcomery. That is right. 

Senator Carroti. But that would not take away from the court 
its power to appoint referees. 

Mr. Monreomery. That is correct. 
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Senator Carroiy. It is not conferring on the referee the right to 
make this. 

Mr. Monvcomery. That is right. 

The only other change of any significance I think in this bill, and 
it is not a very imports int one, is that there is a clarifying amendment 
providing that the expenses of creditors’ committees in a chapter 11 
proceeding may include the payment of the fees and expenses of at- 
torneys, accountants, and agents of the committee. That is the law 
as it is practiced today, but it is not spelled out in the statutes. And 
this bill will spell it out as it was before a recent amendment when 
those words were inadvertently dropped out of the section. 

Senator Carroti. Will you state that again for me so I understand 
its implication ? 

Mr. Monvrcomery. It is in the very last sentence of the report of 
the House which reads: 

“A final provision authorizing payment of fees and expenses of 
attorneys, account: ants, and agents, as included within expenses of 
the committee of creditors, is declaratory of existing practice. 

That is at the top of page 3 in the House report on the bill. 

Senator Carrot. And what is your comment on the bill? 

Mr. Monrcomery. What is my comment on that particular provi- 
sion 4 

Senator Carroti. No. Tmean onall the bill. 

Mr. Monreomery. I think the bill is meritorious and it is very 
desirable that it be enacted. 


CHANGES IN EXISTING LAW 


In compliance with a subsection (4) of rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no changes is proposed is shown in roman) : 


Cuarrer XI or tue Bankruprcy Acr Approvep Juny 1, 1898, As 
AmeENDED (11 U.S. C. Secs. 701-799) 


a * * * * * * 


Sec. 323. A petition filed under this chapter shall state that the 
debtor is insolvent or unable to pay his debts as they mature, and 
shall set forth the provisions of the arrangement proposed by him, 
»r. that he intends to propose an arrangement pursuant to the provi 
870NS of th a8 chapte r. 


* * “* * * 


Sec. 331. [The Judge may refer the proceeding to a refe ‘ree. ] The 
qud qe may at any § hage of a proceeding under this chapter re Ter the 
same to a referee either gene rally Or spe cially. If the judge or all the 
judaqes are absent from the district. or the division of the district in 
which a petition under this chapter is filed, at the time of the filing, the 
clerk: shall forthwith re fe r the case to the referee. 


* * * * Ba * * 


Sec. 354. [The court shall promptly call a meeting of creditors, 
upon at least ten days’ notice by mail to the debtor, the creditors, and 
other parties in interest. 

Within ten days after the petition is filed the court shall give notice 
by mail to the debtor, the creditors and other partic s in interest of a 
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meeting of creditors to be held not less than fifteen days nor more than 
thirty days after the date of the mailing of such notice. 
% * * * ok ok * 

Sec. 335. [The notice of such meeting of creditors shall be accom- 
panied by a copy of the proposed arrangement, a summary of the 
liabilities as shown by the schedules and a summary of the appraisal, 
if one has been made, or, if not made, a summary of the assets as 
shown by the schedules. Such notice may also name the time for 
the filing of the application to confirm the arrangement and the time 
for the hearing of the confirmation and of such objections as may be 
made to the confirmation.] 

(1) The notice of such mee ting of creditors shall be ace ompanied by 
a Copy of the Propose d Arrangeiiee nt, if file d,a summar Y of the liabil- 
ities and a SUMMATY of the ap praisal, if One has been nude (OF. af not 
made, a summary of the assets. 

(2) If the notice of such meeting is not accompanie d by acopy of the 
Propose d arrange ment, the court, at such mee ting, shall fix atime with- 
in which the proposed arrangement shall be filed and shall adjourn the 
mee ting for at least fifteen days after the date so fime d, or, if the pro- 
posed arrangement is filed at or be fore such meeting, shall adjourn 
the meeting for at least fifteen days. At least ten days before such ad- 
journed date, the court shall mail notice of the adjourned meeting, 
together with ac opy of the proposed arrangement, to the creditors and 
other part ies in interest. 

(3) The notice of such mee ting of creditors as hereinhefore prov vided 
may also name the time for the filing of the applic ation to confirm the 
arrangement and the time for the hearing of the confirmation and of 
such obj jections as may be made to the confirmation. 

* * * * x * * 

Sec. 336. At such meeting, or at any adjournment thereof, the 
judge or referee 

(1) shall preside; 

(2) may receive proofs of claim and allow or disallow them; 

3) shall examine the debtor or cause him to be examined and 
hear witnesses on any matter relevant to the proceeding; and 

(4) shall receive and determine the written acceptances of 
creditors on the proposed arrangement, [which acceptances may 
be obtained by the debtor before or after the filing of a petition 
under this chapter.] if a copy thereof shall have accompanied the 
notice of such meeting or adjourned meeting. Such acceptances 
may be obtained by the de btor be fore or after the filing of a peti- 

tion under this ¢ hapte r. 

Src. 337. * * * 

(2) fix a time within which the debtor shall deposit, in such place 
as shall be designated by and subject to the order of the court, the 
consider: ation, if any, to be distributed to the creditors, the money 
necessary to pay all debts which have priority, unless such priority 
creditors shall have waived their claims or such deposit, or consented 
in writing to any provision of the arrangement for otherwise dealing 
with such claims, and the money necessary to pay the costs and ex- 
penses of the proceedings, and the actual and necessary expenses, 
including fees and e L Penses of attorne ys . accountants and age nts, 1n 
such [amount] amounts as the court may allow, incurred after its 
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appointment by a committee appointed pursuant to section 338 of this 
Act, or incurred before or after the filing of the petition under this 
chapter by a committee designated in writings, filed with the court 
and signed and ac knowledged by a majority in amount of unsecured 
creditors whose claims have been scheduled otherwise than as con- 
tingent, unliquidated or disputed and who would not be disqualified 
by section 44 of this Act to participate in the apointment of a trustee: 
Provided, however, That in fixing any such allowances the court shall 
give consideration only to the services which contributed to the ar- 
rangement confirmed or to the refusal of confirmation of an arrange- 
ment, or which where beneficial in the administration of the estate, 
and the proper costs and expenses incidental thereto; and 


a 2K Bd * Bs * ok 
Sec. 363. Alterations or modifications of an arrangement may be 


proposed in writing by a debtor, with leave of court, at any time before 
the arrangement is confirmed [.]; 07 where the court has retained 
jurisdiction pursuant to the provisions of section 368 of this Act, an 
arrangement providing for an extension of time for the payment of 
debts in whole or in part may be altered or modified after it has been 
confirmed to the extent and subject to the limitations set forth in sec- 
tion 387 of this Act. 
* * * * * * * 


Src. 376. If the statement of the executory contracts and the 
schedules and statement of affairs, as provided by paragraph (1) 
section 324 of this Act, are not duly filed, or ¢f an arrangement is not 
proposed in the manner and within the time fixed by the court, or if an 
arrangement is withdrawn or abandoned prior to its acceptance, or is 
not accepted at the meeting of creditors or within such further time 
as the court may fix, or if the money or other consideration required 
to be deposited is not deposited or the application for confirmation 
is not filed within the time fixed by the court, or if confirmation of 
the arrangement is refused, the court shall— 

(1) where the petition was filed under section 321 of this Act, 
enter an order dismissing the proceeding under this chapter 
and directing that the bankruptcy be proceeded with pursuant 
to this provision of this Act; or 

(2) where the petition was filed under section 322 of this Act, 

enter an order, upon hearing after notice to the debtor, the 
creditors, and such other persons as the court may direct, 
either adjudging the debtor a bankrupt and directing that bank- 
ruptcy be proceeded with pursuant to the provisions of this Act 
or dismissing the proceeding under this chapter, whichever in the 
opinion of the court may be in the interest of the creditors [LJ]: 
Provided, however, That an order adjudging the debtor a bank- 
rupt may be entered without such hearing upon the debtor's 
consent. 
* * eo + * 


Src. 387. Where an arrangement which has been confirmed provides 
for an extension of time for payment in whole or in part of the debts 
affected by the arrangement, and the court has retained jurisdiction 
pursuant to se ction 368 of this Act— 
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(1) A proposal to alter or modify the arrangement by chang- 
ing the time of payment of defe rred installments of the considera- 
tion, or by reducing the amount of such payments, or to accom- 
plish both of such alterations or modi ifications, may be filed by the 
debtor with leave of court after the arrangeme nt has been con- 
firmed, hut be fore the de fe rye d conside ration has been fully paid, 
or af SUC hy de fe rre d conside ration is Ve pre sente d by Tle gotiable 
PrOMISSOTY note 8. the 7 be fore SULC h notes have be ell de liv ere d to 
the ere ditors. 

(2) The proposal to alter or modify the arrangement shall set 
forth the proposed alterations o7 modifications, shall state 
whe th r the def Terre d payne nts prov ade d for by the arrange ment 
are ¢€ vide 71CE¢ d by nego tiable promissory notes and. if SO. whe ther 
such PrOMISSOTY 10TEeS ha ve bee n de live Ve d to the CT ditors. and 


the TRASOTNS why SUC h alte rations or modifications ays proposed. 


Ti} /lé proposal shu wl | De ACCOMM pantie d by ai list of the TVAMNES and. ad- 
/ I] li J 1 extended credit to the debtor 
Garesses of Ait creditors awho have extended credi Oo the deodto7 
Since the ATTANG CIENT WAS ¢ ontirme d. 
> . . , ‘ . y* , 

(9) I} the court pe PMNS the proposed ali PatIONS OF modifica- 
tions / be tile d. it shall eall Wee ting oT the Cre dito) Ss Ov at le ast 
te Lavy iu itt ji notice to the de htor. the Cre ditors and other 
pul fy ; } Ferest, in ludina creditors who CU nie d Cre dit dur- 
ing t }; ] ¢ eding or atte? ' the APTANGECTINE nt was CONTIN d. and 
shall Tyan: mit math SUC h notice a COPY oft he alte / 1ti0NnS8 O07 modi- 
fle ation $ Propose d. 
J ; / f ‘A 

{ 4) Tf Ot such VLCC Ling the arrange ment as alti re d or modified 
8 CCE pte ad G8 VCQUI red for confir mation by sect 10N 5628 oT this Act 

f 7° > . 

by the eredit Ors afected by euch alteration or modification, the 
Court. subject rf the provisions oO} section 566 of this Act. shall 


7 


conn mm The arrangemen fs as alt ere d or modi hie da. 
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Mr. Ervin, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8943] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 8943) to amend titles 10, 14, and 32, United States Code, to 
codify recent military law, and to improve the code, having considered 
the same, reports favorably thereon with amendments and recom- 
mends that the bill, as amended, do pass. 


I. AMENDMENTS TO H. R. 89438 TO CORRECT ERRORS OR 
OMISSIONS 


(1) Section 1 (25) is amended by inserting the words ‘‘, under the 
authority of this section,” after the word “contract” in the first 
sentence of section 1079 of title 10. 

Explanation.—These words are inserted to reflect the words ‘‘pur- 
suant to the provisions of this subchapter’ in the source statute 
(sec. 201 (a) of the Dependents’ Medical Care Act, 37 U.S. C. 411 
(a)), to make it clear that this provision is an additional, independent 
authority to contract. See opinion of the Judge Advocate General of 
the Army, JAGT 1957/6172, September 27, 1957. 

(2) Section 1 (28) (A) is amended by striking out the words ‘‘active 


duty”’’. 
irplanation.—The change corrects a typographical error in H. R. 
8943. 


(3) Section 1 is amended by inserting the following new clauses 
after clause (31): 
31A) Section 1405 is amended by inserting the figures 
“6323 (e),” and “6391 (h),” after the figures “6151 (b),” 
and ‘6390 (b) (2),”, respectively. 
1 
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(31B) Section 1441 is amended by inserting the words 
“except section 1115 of title 38” after the word ‘‘Admin- 
istration’’. 


Exrplanation.—The change made by new clause (31A) reflects sec- 
tion 11 of the act of May 20, 1958, Public Law 85-422 (72 Stat. 130). 
The change made by new clause (31B) is made to reflect the amend- 
ment made by section 501 (1) of the Servicemen’s and Veterans’ 
Survivor Benefits Act (70 Stat. 884) to section 11 of the Uniform 
Services Contingency Option Act of 1953 (restated in section 1441 
of title 10 

(4) Section 1 Is amended by Inserting the following new clause 
after clause (43): 


(43A) Sections 2302 (3) and 2356 (b) are amended by 
striking out the words ‘‘(a) and (b)’’. 


Krplanation.—The changes reflect the changes made by section 
| (44) of H. R. 8943. 
| 


51) is amended by renumbering sections 2671, 
2672, 2673, 2674, 2675, 2676, and 2677 of title 10 as sections ‘‘2672” 
"2673", ‘2674’, “2675”, “2676”, ““2677”’, and ‘2678’, respectively, 
and by striking out the word “replaeement” in the catchline of 


seclion 2673, as so renumbered, and inserting the word ‘‘replacement”’ 
in place thereof. 


2) section 


Krplanation.—Renumbering is necessary because of the enactment 
of a new section 2671 by section 4 of the act of February 28, 1958, 
Public Law 85—337 (72 Stat. 29 The change in the catehline corrects 


a typographical error. 
(6) Section 1 (52) is amended by renumbering items 2671, 2672, 


2673, 2674, 2675, 2676, and 2677 of chapter 159 of title 10 as items 
[een . eee .  moee . “s6c0 , “sore, “2677. and “2678"’, 
respectively. 

Explanation.—Renumbering is necessary because of the enactment 


of a new section 2671 by section 4 of the act of February 28, 1958, 
Public Law 85-337 (72 Stat. 29 
(7) Sec 


( tion 1 (55) is amended by redesignating subclauses (C), 
(D), and (E) as subclauses ‘‘(D)"’. “(E)"’, and “‘(F)”’ and by inserting 
after subclause (B) the following new subclause: 

(C) by striking out the words “that country” in sub- 


sections (a) (1) and (a) (2) and inserting the words “a 
foreign country” in place thereof; 
explanation The change makes clear that damage LO a politica 


subdivision or an inhabitant of a foreign country need not have oc- 


curred in that country. 

(8) Sections 1 (69) and 1 164) are amended yy adding lines to the 
tables in sections 3219 (b) and 8219 (b) of title 10 to make them 
conform to the stvle of the table in section 3369 of title 10. 

Explanation. The change is made for consistency of style. 


(9) Seetion 1 (72) is amended by insertine the words “and except 


Aas provided in section 4353 (b) of this title.’ after the words “Dental 
Corps,” 1n section 3285 of title 10. 

Erplanation —The change is made to reflect the fact that a cadet 
may be appointed in the Regular Army under section 4353 (b) of title 
10 even though he is under 21 years of age and not a citizen of the 
United States. 
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10) Section 1 (80) is amended 
(A) by striking out the words “, (2), or (3)”’ in section 3360 (b) 
of title 10 and inserting the words “or (2)”’ in place thereof; and 
B) by striking out the words ‘distribution of officers as- 
signed to units’? in section 3383 (a) of title 10 and inserting the 
words ‘numbers authorized for that unit under sections 3217 and 
3219 of this title’ in place thereof. 
lcplanation. The change in section 3360 (b) is made to conform 
to the source statute (sec. 302 (f) of the Reserve Officer Personnel 
Act of 1954, 50 U.S. C. 1222 (f)). The change in section 3383 (a) 
is made to conform more closely to the wording of the source statute 
(sec. 317 (a) of the Keserve Officer Personnel Act of 1954, 50 U.S.C. 
1242 (a)). 

11) Seetion 1 (81) (A) is amended by striking out the words 
“service authorized under” in section 3444 (d) of title 10 and inserting 
the words “constructive service authorized by” in place thereof. 

E-rplanation.—The change is made to reflect the changes made in 
sections 3888 (2) and 3927 (a) (1) of title 10. 

12) Sections 1 (85) and 1 (183) are amended by striking out the 
word “reserve’’ wherever it appears in. subclauses (A)—(D) of sections 
3571 (a) (3) and 8571 (a) (3) of title 10. 

Lerplanation.—The change is necessary for accuracy since a Reserve 


officer may, for the purpose of determining date of rank, count service 
in any grade and not merely service in a Reserve grade. See opinion 
of the Judge Advocate General of the Army, JAGA 1957/6821, 
\ugust 20, 1957. 

13) Seetions 1 (96) and 1 (98) are amended by inserting the word 
“constructive” after the words “except the’ in sections 3888 (2) and 
3927 (a) (1) of title 10 and striking out the words “‘of this title,’’ in 
those sections and inserting the words ‘or 3294 (b) of this title or 
under section 506 (ec) of the Officer Personnel Act of 1947 (61 Stat. 
890),’’ in place thereof. 

[e-rplanation.—The change reflects the opinion of the Judge Advo- 
cate General of the Army, JAGA 1957/5648, August 13, 1957, con- 
struing the source statute (see. 105 of the Armed Forces Regular 
Officer Augmentation Act of 1956, 10 App. U. S. C. 506e—6) as ex- 
cluding all credit for professional education, including that obtained 
under section 506 e of the Officer Personnel Act of 1947 (61 Stat. 
SUD). 

14) Section 1 is amended by inserting the following new clause 
after clause (101 


LOLA) The table in section 3991 is amended 
A) by striking out the figure 3962 (d)” in footnote 
and inserting the figure ‘3962 (c)’’ in place thereof; 
and 
(B) by striking out the figures ‘3962 (e), 3963 (3 
in footnote 2 and inserting the figure “3963 (a)’”’ in place 


Lhereol, 


Ierplanation.—The changes reflect the changes made by section 
| (99) of H. R. 8948. 

(15) Section 1 (113) is amended by striking out the word ‘ad”’ in 
section 5458 (b) (5) of title LO and inserting the word ‘“and”’ in place 
thereol 
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Explanation.—The change corrects a typographical error in H. R. 
8943. 

(16) Section 1 (133) is amended by inserting the designation ‘‘(c)’ 
before the words ‘‘A woman officer of the Naval Reserve”’ in section 
5899. 

Explanation.—The change corrects a typographical error in H. R 
8943. 

(17) Section 1 (167) is amended by inserting the words “and except 
as provided in section 9353 (b) of this title,”’ after the words ‘‘dental 
officer,”’ in section 8285 (a) of title 10. 

Explanation.—TVhe change is made to reflect the fact that a cadet 
may be appointed in the Regular Air Force under section 9353 (b) of 
title 10 even though he is under 21 years of age and not a citizen of the 
United States. 

(18) Section 1 (180) (A) is amended by striking out the words 
service authorized under” in section 8444 (d) of title 10 and inserting 
the words ‘‘constructive service authorized by” in place thereof. 

Explanation.—The change is made to reflect the changes made 
sections 3444 (d), 3888 (2), and 3927 (a) (1) of title 10. 

(19) Section 1 (193) is amended by amending the item to be inserted 
to read as follows: 


’ 


ce 


863. Separation or transfer to Retired Reserve : __.8841. 

Explanation.—The change corrects a typographical error in H. R. 
$943 

(20) Section 1 (198) is amended by striking out t the words “‘See tions 
8963 (a) and 8964 are’’ and inserting the words ‘Section 8963 (a) is’ 
in place thereof. 

Explanation.—The change deletes the reference to section 8964 of 
title 10, since the words ‘‘in the Army’’, which this section strikes out, 
appear in section 8963 (a) of title 10 but not in section 8964 of that 
title. 

(21) Section 1 is amended by inserting the following new clause 
after clause (198 


(198A) Section 8964 is amended by striking out the 
words “‘, after September 8, 1940, and before July 1, 1946” 


Explanation.—The insertion is necessary because of the change 
made in clause (198) 

(22) Section 1 is amended by inserting the following new clause 
after clause (199 


199A) The table in section 8991 is amended by striking 
out the figures ‘‘8962 (b), 8963 (a),’’ in footnote 2 and insert- 
¢ the figure “8963 (a)’’ in place thereof. 


Expla oye The change reflects the change made by section 
1 (197) of H. R. 8943. 


99 ‘ ‘ 1 é r ] ‘ 
a) See 2 (2) is amended to read as follows: 


(2) Section 109 is amended 
(A) by striking out the words “State defense forces’’ in 
subsections (a) and (b) and inserting the following in 
place thereof: “defense forces authorized by subsection 
(c)”’: and 


| 
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(B) by adding the following new subsections: 

“(c) In addition to its National Guard, if any, a State or 
Territory, Puerto Rico, the Virgin Islands, the Canal Zone, or 
the District of Columbia may, as provided by its laws, organ- 
ize and maintain defense forces. A defense force established 
under this section may be used within the jurisdiction con- 
cerned as its chief executive (or commanding general in the 
case of the District of Columbia) considers necessary, but it 
may not be called, ordered, or drafted into the armed forces. 

“(d) A member of a defense force established under sub- 
section (c) is not, because of that membership, exempt from 
service in the armed forces, nor is he entitled to pay, allow- 
ances, subsistence, transportation, or medical care or treat- 
ment, from funds of the United States. 

“(e) A person may not become a member of a defense 
force established under subsection (c) if he is a member of a 
reserve component of the armed forces.”’ 

Explanation.—The change is necessary to correct several typo- 
graphical errors and to reflect in the language used the fact that the 
defense forces referred to include those of the Territories and other 
jurisdictional units of the United States that are not technically 
States 

(24) Section 3 is amended to read as follows: 


PARTS OF TITLE 10 ADOPTED FOR COAST AND GEODETIC SURVEY 


Sec. 3. Section 3 (a) of the Act of August 10, 1956, ch. 
1041 (70A Stat. 619), is amended— 
(1) by amending clause (2) to read as follows: 
““(2) Chapter 69, Retired Grade, except sections 
1374, 1375, and 1376 (a).”; 
(2) by amending clause (5) to read as follows: 
“(5) Chapter 75, Death Benefits.” ; 
(3) by renumbering clause (6) as clause ‘‘(7)’’; and 
(4) by inserting the following new clause after clause 


(6) Section 2771, Final settlement of accounts: 
deceased members.”’ 


Erplanation.—The exception made by the new clause (1) of section 
3 reflects the fact that the source statute for section 1374 of title 10 
(sec. 206 of the Reserve Officer Personnel Act of 1954, 50 U.S. C. 
1196), relating to members of the armed forces who have been 
transferred to the Retired Reserve, does not apply to members of the 
Coast and Geodetic Survey. The change made in clause (1) of sec- 
tion 3, renumbered clause (2), by deleting reference to sections 1475- 
1480, is necessary to preserve the applicability of the remainder of 
chapter 75 of title 10 (sec. 1481-1488) to the Coast and Geodetic 
survey. 
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: , : , sae 
95) Section 4 is amended to read as follows: 


ARTS OF TITLE 10 ADOPTED FOR PUBLIC HEALTH SERVICII 


Sec. 4. Section 221 of the Public Health Service Act is 
cl Evie nded 
| by striking out the word ‘chapters’ and inserting 


the word “provisions” in place thereof; 


2) by striking out clause (1 
3) bv renumbering clauses (2), (3). (4), (5), anc 
5) anempes Oy. eh. Fa eae end 5). 


respectively; 
1) by amending clause (1), as so renumbered, to 
read as follows: 
] Chapter 61, Retirement or Separation for 
Physical Disability, except that seetions 1201, 
1202. and 1203 do not apply to commissioned 
officers of the Publie Healt} ery ice who have been 
ordered to active duty fo) raining for a period of 


more than 30 davs.’’: 


5) by amending clause (2), as so renumbered, to 
read as follows: 
2) Chapter 69, Retired Grade, except lons 
1374, 1375, and 1376 (a).”’ 
()) by amending clause (5), as so renumbered, to 
read as follows: 
5) Chapter 75, Death Benefits.”’; and 
7) by inserting the following new clause’ before 
clause (7 
(6) Section 2771, Final settlement of accounts: 
deceased members.” 
Krplanation. The exception made I) the new clause (4) reflects 
the fact that the source statute for sections 1201, 1202, and 1203, 
affected by the act of \pril 23, 1956, ch. 209 (70 Stat. 115 see 


opinion of Comp. Gen., B—-130269, March 18, 1957, and sec. 1 (28)(A) 
relating to the physical disability of members of the armed forces 
who are on extended active duty for training, does not apply to 
members of the Public Health Service. The exception made by the 
new clause (5) reflects the fact that the source statute for seetion 1374 
of title 10 (sec. 206 of the Reserve Officer Persennel Act of 1954, 50 
U.S.C. 1196), relating to members of the armed forees who have been 
transferred to the Retired Reserve, does not apply to members of the 
Public Health Service. The change made in clause (4), renumbered 
clause (6), by striking out reference to sections 1475-1480, is necessary 
to preserve the applicability of the remainder of chaptei 75 of title 10 
sees. 1481-1488) to the Public Health Service. 

26) Section 5 1s amended by Inserting at the end of section 787 


Ol title 14 the following new subsectiou: 


c) Notwithstanding subsection au), a reserve com 
missioned officer, other than a commissioned warrant officer, 
who is assigned to the Selective Service System may be 
retained in an active status 10 that assignment until he 
becomes 60 vears of ave. 
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Krplanation—The change is made to preserve the application of 
section 212 of the Reserve Officer Personnel Act of 1954 (50 U.S. C 
1202) to officers of the Coast Guard Reserve. 

(27) Section 21 is amended by inserting the following new subsection 
at the end thereof: 


(f) Notwithstanding subsections (a) and (b), a reserve 
officer of the Army who is assigned to the Selective Service 
System may be retained in an active status in that assign- 
ment until he becomes 60 years of age. 


[rplanation.—The change is made to preserve the application of 
section 212 of the Reserve Officer Personnel Act of 1954 (50 U.S. C 
1202) to officers covered by section 21. 

(28) Section 27 (a) is amended by striking out the word ‘“‘proviison”’ 
and inserting the word ‘provision’ in place thereof. 

Haplanation.—The change corrects a typographical error in title 10. 

(29) The following clauses of section 33 (a) listed in the left-hand 
column are renumbered as shown in the right-hand column: 


Old number New number 
1) (3) 
2 (4) 
3 (5 
{ (6) 

} \é 
1) (Y 

7 (10 
oS (11 
Y (32) 
10 (13 
1] (16 
12 (17 
he (19) 
14 (2] 
15 (24 
Lt (25 
\7 (27 
1s (28 
1o (30) 
»() (32) 
21 (3:3 ) 
ae 34 
ZS 35 
24 36 
oo (37 
26 (38) 
oa 
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{*) ) 


(30) Seetion 33 (a) is amended by inserting the following new 
clauses before clause (1), renumbered clause (3): 


(1) Section 101 is amended by inserting the following new 
clause at the end thereof: 

5) ‘Original’, with respect to the appointment of a 
member of the armed forces in a regular or reserve com- 
ponent, refers to his most recent appointment in that 
compone nt that is neither a promotion nor a demotion. 

(2) Section 280 is amended by striking out the figures 
}” and “8353” — inserting the figures ‘3354’ and 
354”, respectively, in place thereof. 


Explanation.—The word “original” is defined to make clear that 
when used in relation to an appointment it refers to the member’s 
first appointment in his current series of appointments and excludes 
any appointment made before a lapse in service. The change in 

ection 280 corres ‘ts a typogr: iphical error in title 10. 

(31) Section 33 (a) is amended by inserting the following new clause 
after clause (5), renumbered clause (7 


8) Section 1331 (a) (3) is amended to read as follows: 
(3) he performed the last eight years of eee 
service while a member of any category named in 
section 1332 (a) (1) of this title, but not ar i a member 
of a regular component, the Fleet Reserve, or the Fleet 
Marine Corps Reserve; and” 


Explanation. The change makes clear that in the determination 
of eligibility for retired pay for non-regular service, the service of a 
Regular serving in a temporary grade (that is, without component) 
may not be counted, Hee opinion of the Judge Advocate General of 
the Army, JAGA 1957/4463, May 13, 1957. 

32) Clause (6) of section 33 (a), renumbered clause (9), is amended 
to read as follows: 


(9) Section 1332 (a) (2) (A) (ii) is amended by inserting 
the word “full-time” before the word ‘‘service”’ and insert- 
ing the figure ‘‘502,” after the figure ‘316,”’ 


Explanation.—The change reflects the opinion of the Judge Advo- 
cate General of the Army (JAGA 1956/1908, Feb. 13, 1956) that 
duty performed under section 92 of the National Defense Act, the 
source statute for section 502 of title 32, was creditable in determin- 
ing entitlement LO retired Day under section 302 of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948 (62 
Stat. 1087), the source statute for section 1332 of title 10. 

(33) Clause (7 B) of section 33 (a), renumbered clause (10) (J 
is amended by inserting the figure “£502,” after the figure 8316,” 

Explanation.—The change reflects the opinion of the Judge Advocate 
General of the Army (JAGA 1956/1908, Feb. 13, 1956) ~~ duty 
performed under section 92 of the National Defense Act, the source 
statute for section 502 of title ne was creditable in eae retired 
pay under section 303 of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948 (62 Stat. 1088), the source 


ew 
ie 


statute for section 1333 of title 
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(34) Section 33 (a) is amended by inserting the following new 
clauses after clause (10), renumbered clause (13): 


(14) Section 2663 (a) is amended by striking out the last 
sentence. 
(15) Section 2664 is amended— 
(A) by striking out the last sentence of subsection (a) ; 
(B) by inserting the words ‘, including temporary 
use,” after the words “subsection (b)”’ in subsections 
(a) and (f); and 
(C) by inserting the words “named in subsection 
(b), including temporary use,” after the word ‘‘prop- 
erty -. 


Explanation.—The deletion of the last sentence of section 2663 (a) 
and the last sentence of section 2664 (a) reflects their implied repeal 
by rule 71A of the Rules of Civil Procedure for the United States 
District Courts (see 28 U. S. C. 2072). (See letter from Assistant 
Attorney General (Lands Division), Department of Justice, August 
1957, to General Counsel, Department of Defense.) The other 
changes conform section 2664 to section 2663, both of which were 
based on the same source statute (sec. 8 of the act of July 9, 1918, 
ch. 143, subch. XV, 40 Stat. 888) and both of which include the 
temporary use of the kinds of property respectively covered. 

(35) Section 33 (a) is amended by inserting the following new clause 
after clause (12), renumbered clause (17): 


(18) The last sentence of section 3037 (a) is amended to 
“An officer appointed as the Judge Advocate 
General or Assistant Judge Advocate General normally holds 
office for four years. However, the President may terminate 
or extend the appointment at any time. If an officer who is 
SO appointed holds a lower regular grade, he shall be ap- 
pointed in the regular grade of major general.”’ 


read as follows: 


[xplanation.—The change corrects an inadvertence. The source 
statute for section 3036 (c) of title 10 (the third sentence of see. 513 (a) 
of the Officer Personnel Act of 1947, 61 Stat. 901), providing for a 4- 
vear term of office, applied also to the Judge Advocate General and the 
Assistant Judge Advocate General. As restated in section 3036 (ce) 
it now applies only to the officers named in section 3036 (b), which 
excludes the two officers named. For this reason, the effect of the 
source statute with respect to those officers is added to section 3037 (a), 


, 


relating to their appointment. 


36) Section 33 (a) is amended by inserting the following new clause 
after clause (13), renumbered clause (19): 


(20) Section 3261 (b) is amended by striking out the word 
“memeber” and inserting the word “member” in place 
thereof, 

Erplanation.—The change corrects a typographical error in title 10. 
37) Section 33 (a) is amended by inserting the following new clauses 
after clause (14), renumbered clause (21): 


(22) Sections 3355 (4) and 8355 (4) are amended by 
striking out the figure “21” and inserting the figure ‘‘18” in 
place thereof. 
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(23) Sections 3752 (b) and 8752 (b) are amended by 
striking out the word ‘‘may” and inserting the word “shall” 
place thereof. 


Erplanation.— The new clause (22) reflects the fact that section 47b 
of the National Defense Act (41 Stat. 778), which provided that the 
minimum age was 21 for appointment of graduates of the Reserve 
Officers’ Training Corps as commissioned officers of the Reserve, was 
impliedly repealed by section 217 (a) of the Armed Forces Reserve 
Act of 1952 (66 Stat. 487) (restated in sec. 591 (b) of title 10), which 
provided that the minimum age was 18 for appointment of persons 
as commissioned officers of the Reserve. See opinion of the Judge 
Advocate General of the Army, JAGA 1958/1068, January 8, 1958. 

The new clause (23) reflects the fact that the source statute for 
these sections (sec. 1 of the act of Ma vy 12, 1928, ch. 528, 45 Stat. 500) 
was mandatory and not mere Ly permissive. 

(38) Section 33 (a) is ammended by inserting the following new clause 
after clause (16), anes beled clause (25 


(26) Section 4342 (c) is amended by inserting a comma 
after the word ‘‘district”’ 


Exrplanation.—The change corrects a typographical error in title 
and conforms the section to its Air Force counterpart, section 9342 (c¢) 
(39) Clause (17) (B) of section 33 (a), renumbered clause (27) (B 
Dae 
is amended to read as follows: 


(B) by striking out the words ‘‘a commissioned”? wherever 
they appear in subsection (f) and by inserting the word “an”’ 
in pl: ice thereof. 


Explanation.—The change corrects a typographical error in H. R. 
8943. 

(40) Section 33 (a) is amended by inserting the following new 
clause after clause (18), renumbered clause (28 


(29) The eatechline of section 5785 is amended to read 
as follows: 


j 


Yo1ds0. S spension: preceding seclion 


Explanation.— The change corrects a typographical error in title 1 
(41) Section 33 (a) is amended by inserting the following new 
clause after las (19), renumbered clause (30): 


31) The eatehline of section 6115 is amended by striking 
out the word “unform’’ and inserting the word “uniform” 
place thereof. 


irplanation.—The change corrects a typographical error in title 
(42) Section 33 (a) is amended by inserting the following new 
clause after clause (26), renumbered clause (38): 
(39) Section 8448 (a) is amended by striking out the 
figure “8310 (a)’’, and inserting the figure ‘555 (a)”’ in place 
thereof. 


Explanation.—The change corrects a typographical error in title 10 
and conforms the section to its Army counterpart, section 3448 (a). 
Regular warrant officer grades are prescribed by section 555 (a) of 
title 10. not by section 8310 (a 
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(43) Section 33 (a) is amended by inserting the following new 
clause after clause (28), renumbered clause (41): 


(42) Section 8885 1s amended by striking out the figure 
“8923 (a) and inserting the figure “8923 (2)” in place 
thereof. 


[rplanation..-The change corrects a typographical error in title 10. 
(44) Clause (31) (B) of section 33 (a), renumbered clause (45) (B), 
is amended to read as follows: 


3) by striking out the words ‘a commissioned”’ 
wherever they appear in subsection (f) and by inserting 
the word “an” in place thereof. 
Erplanation.—The change corrects a typographical error in H. R. 
8945. 
(45) Section 33 (a) is amended by inserting the following new 
clause after clause (31), renumbered clause (45): 


(46) (A) Sections 4335 (b) and 9335 (b) are amended by 
striking out the word “regular” where it first appears in those 
sections. 

(B) Sections 4336 and 9336 are amended by striking out 
the word “regular”? the first, second, and fourth times it 
appears in each of those sections. 


E-rplanation.—-The word “regular” is deleted to make clear that 
a Dean or professor of the United States Military or Air Foree Academy 
holds only the office of “Dean” or ‘‘professor’ and not the office of 
“brigadier general” or “colonel’’, as the case may be, even though he 
is entitled to the pay and allowances of that grade. 
16) Section 33 is amended 
(1) by redesignating subsections (d) and (e) as subsections 
“(f)” and “(g)’”, respectively; and 
(2) by inserting the following new subsections after sub- 
section (¢): 


(d) The Armed Forces Leave Act of 1946 is amended— 
(1) by inserting the words “the United States 
Air Foree Academy,” after the words “Naval 
Academy,” in section 3 (c) (87 U.S. C. 31a (e)); 
and 
(2) by inserting the words “, the United States 
Air Force Academy,” after the words “Military 
Academy” in section 10 (37 U.S. C. 38). 
(e) The Act of August 10, 1956, ch. 1041 (70A Stat.) 
is amended by inserting the following new section after 
section 33: 


““WEARING OF CERTAIN DECORATIONS 


“Src. 33A. A member or former member of an armed 
force of the United States holding any office of profit 
or trust under the United States may wear anv decora- 
tion, order, medal, or emblem accepted (1) under the 
Act of July 20, 1942, ch. 508 (56 Stat. 662), or 
(2) before August 1, 1947, from the government of a 
cobelligerent or neutral nation oran American Republic.” 
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Explanation.—Section 5 of the Air Force Academy Act (68 Stat. 48) 
provided that the great bulk of the laws applic ‘able to the United 
States Military Academy applied also to the United States Air Force 
Academy. This section was repealed by the act of August 10, 1956, 
chapter 1041, section 53 (70A Stat. 683), on the assumption that all 
appropriate laws had been reflected in chapter 903 of title 10, relating 
to the Air Force Academy. However, this chapter did not reflect 
sections 3 (c) and 10 of the Armed Forces Leave Act of 1946 (37 
U.S. C. 31 a (c) and 38). The change makes these two provisions 
expressly applicable to the Air Force Ac ademy. 

The change made by the new subsection (f) reenacts the substance 
of the proviso to section 1 of the act of July 20, 1942, chapter 5OS8 
(61 Stat. 716), which was repealed by section 53 of the act of August 
10, 1956, chapter 1041 (70A Stat. 672, 676), as having been executed. 
Section 1 of the act of July 20, 1942, authorized members of the 
armed forces, during World War [I and for 1] year thereafter, to 
accept foreign decorations. The proviso to that section was perma- 
nent authority for those members to wear decorations accepted 
under that otherwise temporary act. See opinion of the Judge Ad- 
vocate General of the Army, JAGA 1957/6988, Se ptember 3, 1957. 

(47) Section 34 (a) is amended by striking out the words “May 1,’ 
and inserting the words “December 31,” in place thereof. 

Explanation.—The change reflects the inclusion in H. R. 8943 of 
laws effective after May 1, 1957, and before January 1, 1958. 

(48) The repeal table in section 36 is amended 

(A ys inserting the word “App” after the figures ‘10’, “32” 
and ‘34’’ wherever those figures appear without the word “App” 
in the column entitled ‘Tit 

(B) by striking out the 4 figure “506f (d) (3 
entry for June 15, 1956, and inserting the figure ‘306f (d) (3 
in place thereof; 

‘C) by inserting the words “(as applic ‘able to military depart- 
ments)’ after the figures ‘‘106 (b) (9)”’ and ‘2205 (b) (9)” in the 
entry for July 31, 1956; 

D) by inserting the figures ‘501 (1),” and “1115,” after the 
fircures 501 (f Ist par. a9 ewes td (Po). respectively, in the 
second entry for August 1, 1956; and 

E) by adding the following new column headings and entry 
at the end thereof: 


in the second 


» 


ee The changes correct typographical errors in H. R. 
8943 and reflect the inclusion of 1957 law. 
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Il. AMENDMENTS TO H. R. 8943 TO REFLECT CERTAIN 
LAWS ENACTED IN 1957 OR 1958 


(1) Section 1 (60) is amended by striking out the words and figures 
3070 (a) and (b),’’, 8207 (a) and (b),’’, 8291 (a), 3296 (a) and (b) 

), 3304 (a)—-(ec),’’, and “3881, 3882, 3887, 3912, 3928,’’. 

Explanation.—The changes reflect sections 101 (2), (5), (8), (10), 
and (14) and 401 (1) of the act of August 21, 1957, Public Law 85-155 
(71 Stat. 375-378, 390). 

(2) Section 1 is amended by striking out clause (61). 

Explanation.—The ee reflects sections 101 (3), (6), (9), and 
(15) and 401 (2) and (3) of the act of August 21, 1956, Public Law 
85-155 (71 Stat. 376, 377. 379, 390). 

(3) Section 1 is amended by striking out clause (76). 

Explanation.—The change reflects section 101 (8) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 376). 

(4) Sections 1 (96) and 1 (98) are amended 

(A) by striking out the words “credited to him in computing 
his basic pay” in sections 3888 (1) and 3927 (b) (1) of title 10 and 
inserting the words ‘‘that may be credited to him under section 
1405 of this title’ in place thereof; and 

(B) by inserting the words ‘‘, except in the Army Nurse Corps 
or Army Medical Specialist Corps,” after the words “Regular 
Army” where they first appear in sections 3888 (3) (B) and (C) 
and 3927 (a) (2) (B) and (C) of title 10. 

Explanation.—The changes in clause (A) reflect section 11 of the act 
yf May 20, 1958, Public Law 85-422 (72 Stat. 130). The changes in 
clause (B) reflect section 101 (18) and (22) of the act of August 21, 
1957. Public Law 85-155 (71 Stat. 379, 380). 

5) Section 1 33) is amended 

A) by striking out the words “commander or lieutenant” in 
section 5896 (a) (5) of title 10 and inserting the words ‘‘captain 
or’ in place thereof; 

(B) by inserting the words “lieutenant commander or’’ before 
the word “leutenant” in section 5896 (a) (6) of title 10; 

(C) by inserting the word “commander” after the word “lieu- 
tenant”? in section 5897 (b) (5) of title 10; and 

(D) by inserting the words “‘lieutenant or’’ before the word 
“lieutenant” in section 5897 (c) (2) of title 10. 

[eu planati Hh. The ( has ves re f] ect title [| of the act of Aucust Zi; 
1957, Public Law 85-155 (71 Stat. 381). 

(6) Sections 1 (142) and 1 (144) are amended by striking out the 
words “creditable for basic pay” in sections 6323 (e) and 6391 (h), 
respectively, and inserting the words “that may be credited to him 
under section 1405 of this title,” in place thereof. 

Explanation.—The changes reflect section 11 of the act of May 20, 
1958, Public Law 85-422 (72 Stat. 130). 

7) Section 1 (144) (D) is amended by striking out the words 
“retirement or discharge, because of age or failure of selection for 
promotion,” in section 6397 (a) of title 10 and inserting the words 
“Separation from the active list”’ in place thereof. 

Leplanation.—The change reflects section 201 (21) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 385). 
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(8) Section 1 (156) is amended by striking out the figures ‘‘8207,’ 
‘8291 (a),’”, “8305 (g),”’, and “8881, 8882, 8912, 8916 (a), 8928, 

Explanation.—The changes reflect sections 301 (2), (14), and (19) 
and 401 (1) of the act of August 21, 1957, Public Law 85-155 (71 Stat. 
386, 388, 389, 390 

(9) Section 1 (163) is amended by striking out the figure “8304,” 
In section 8212 of title 10. 

Explanation.—The change reflects section 301 (3) of the aet of 
August 21, 1957, Public Law 85-155 (71 Stat. 386). 

(10) Section 1 (167) is amended by adding the following new sen- 
tence flush at the end of section 8285 (a) of title 10: 


” 


In addition, to be eligible for original appointment with a 
view to designation as an Air Force nurse, a person must be 
a graduate of a hospital or university school of nursing and 
a registered nurse. 


Kxplanation.—Vhie ch mes reflects section 301 (4) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 386 

(11) Section 1 (169) . amended by redesignating subsections (b) 
and (c) of section 8287 of title 10 as subsections ‘(e)’? and “(d)” 
respectively, and inserting the following new subsection: 


(b) For the purposes set forth in subsection (a), a person 
originally appointed in a commissioned grade in the Regular 
Air Force with a view to designation as an Air Force nurse or 
medical specialist shall be credited, at the time of her ap- 
pointment, with all active commissione d service in the armed 
forces after December 6, 1941, that she performed after be- 


coming 21 vears of age and before her appointment. How- 
ever, not more than 14 vears of service may be so credited 
For the same purposes, a person who is originally appointed 


in the grade of first lieutenant under section 8288 (b) of this 
title and who has not pe ‘formed at least three years of active 
commissioned service in the armed forces after December 6, 
1941, shall be credited with that amount of service. 


Explanation. The changes reflect section 301 (6) (B) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 386). 
(12) Section 1 (170) is amended 
(A) by striking out the figure “8288” where it first appears and 
inserting the figure “8288 (a)”’ in place thereof; 
(B) by striking out the catchline of sec ction 8288 of title 10; 
(C) by inserting the designation “(a)” before the word “Ex- 
cept” in section 8288 of title 10; and 
(D) by striking out the figure ‘‘8287” in section 8288 of title 10 
and inserting the figure ‘8287 (a)’’ in place thereof. 
Hxplanation.—_-The changes reflect section 301 (7) (D) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 387). 
(13) Section 1 is amended by striking out clauses (171) and (172) 
Erplanation.—-The changes reflect sections 301 (15), (17), and (21) 
and 401 (1) of the act of August 21, 1957, Public Law 85-155 (71 Stat. 
388, 389, 390). 
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(14) Section 1 is amended by striking out clause (176). 
eh. ogee geo The change reflects section 301 (12) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 388). 
(15) Section 1 (194) is amended 
(A) by striking out the words ‘credited to him in computing 
his basic pay” in section 8888 (1) of title 10 and inserting the 
words “that may be credited to him under section 1405 of this 
title” in place thereof; 
(B) by striking out the words “or (G),” where they first appear 
in section 8888 (2) of title 10 and inserting the words ‘‘(G), or 
H),”’ in place thereof; 
(C) by redesignating clauses (D), (2), (F), and (G) of section 
S888 (2) of title 10 as clauses ‘(KE)’, ““(F)’’, ““(G)’’, and “(H)” 
respectively, and inserting the following new clause: 


ee 


(D) Foran Air Force nurse or medical specialist, the 
period of service credited to her under the Army-Navy 
Nurses Act of 1947, as amended, or credited to her under 
section 8287 (b) of this title at the time of her appoint- 
ment, plus her vears of active commissioned service in 
the Regular Air Force after her appointment in the 
Regular Air Force. ; 

I) by striking out the words ‘‘or (C),’’ in section 8888 (2) (E) 
of title 10, as so redesignated, and inserting the words ‘‘(C), or 
),”’ in place thereof; 

(Ef) by striking out the word ‘Officers’ in section 8888 (2) (F) 
of title 10, as so redesignated, and inserting the word “Officer”’ 
in place thereof; 

(Ff) by striking out the words “(I), or (G),” in section -8888 
(2) (G) of title 10, as so redesignated, and inserting the words 
“(D), (fF), or (H),” in place thereof; and 

(G) by striking out the designation ‘‘(K)” and the words “‘or 
as an Air Force nurse or medical specialist”’ in section 8888 (2) (H) 
of title 10, as so redesignated, and inserting the words ‘(D) 
or (F)’ in place of the designation. 

Explanation.—The change in clause (A) reflects section 11 of the 
act of May 20, 1958, Public Law 85-422 (72 Stat. 130). The change 
in clause (E) corrects a typographical error. The other changes 
reflect section 301 (16) of the act of August 21, 1957, Public Law 
85-155 (71 Stat. 388). 

(16) Section 1 (196) is amended 

(A) by amending clause (A) 

t) by redesignating clauses (4), (5), (6), and (7) of section 
8927 (a) of title 10 as clauses ‘‘(5)’’, "16 a ey)" ae Sy” 
reape ctively, and inserting the ielliwing new clause: 


(4) For an Air Force nurse or medical specialist, 
the period of service credited to her under the Army- 
Navy Nurses Act of 1947, as amended, or credited to 
her under section 8287 (b) of this title at the time of 
her appointment, plus her years of active commis- 
sioned service in the Regular Air Force after her 
appointment in the Regular Air Foree.; 
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Gi) by striking out the words ‘‘or (3),”’ in section 3927 (a) 
(5) of title 10, as so redesignated, and inserting the words 
‘*. (3), or (4),” in place thereof; 
Gil) by striking out the words ‘‘(5), or (7),” in section 
3927 (a) (7) of title 10, as so re “aces and inserting the 
words “‘(4), (6), or (8),” in place thereof; and 
iv) by striking out the designation ‘(5)’ and the words 
“or as an Air Force nurse or medical specialist” in section 
3927 (a) (8) of title 10, as so redesignated, and inserting the 
words “‘(4) or (6)” in place of the designation; and 
B) by amending clause (B) by striking out the words “or (7)’ 
and inserting the words ‘‘(7), or (8)” in place thereof. 
Explanation. The changes reflect section 301 (20) of the act of 
August 21, 1957, Public Law 85-155 (71 Stat. 389 
17) Section 16 is amended by striking out the figure ‘$500,000,000” 
and inserting’ the figure 580.000.0000” in place thereof. 
Explanation.—The change reflects section 2 of the act of August 29, 
1957, Publie Law 85-215 (71 Stat. 490). 
(18) Section 27 (a) is amended by striking out the figures “8888 (2) 
(A)-(F)” and “8927 (a) (1)-(6)” and inserting the figures “8888 (2) 


A)-—(C) and (E)-(G)”’ and ‘8927 (a ] 3) and (5 7)’, respec- 
tively, in place thereof. 
Explanation.—The changes are made to reflect those made in 


sections 8888 and 8927 of title 10 by changes (15) and (16). 

(19) Section 33 (a) is amended by amending clause (14), re- 
numbered clause (21), by orient out the words ‘3299 (g¢) and 
8299 (g)” and inserting the words “3299 (h) and $299 (h)’’ in place 
thereof. 

Explanation—The changes reflect sections 101 (13) (C) and 301 
10) (D) of the act of August 21, 1957, Public Law 85-155 (71 Stat. 


344,988). 
III. CONSIDERATION BY THE COMMITTEE 


The committee has carefully considered H. R. 8943 and at the 
hearing held on May 27, 1958, the foregoing amendments were ap- 
proved. Except for those amendments, the committee approves 
H. R. 8943 in the form in which it was passed by the House of Repre- 
sentatives. With technical corrections and with changes intended to 
reflect the foregoing amendments, House Report No. 930 is adopted 
as the report of the committee. 

Because of the small number of clauses that these amendments 
add to or delete from the 203 clauses now in section 1, and because 
renumbering would greatly complicate the mechanics of amendment, 
with an attendant risk of error, those clauses have not been renum- 
bered. Instead, the new clauses have been designated by additional 
letters (e. g., ‘(31A)’’) and the deleted clauses have been so indicated 
in the text. 

The committee has carefully considered the contention of Com- 
missioner George H. Foster of the Court of Claims, that the source 
law for section 1333 of title 10 (sec. 303 (i) of the Army and Air Force 
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Vitalization and Retirement Equalization Act of 1948 (62 Stat. 1088)) 
did not permit the crediting of regular service in the computation 
of retired pay for persons entitled to such pay under that law. Be- 
cause the contention runs counter to a long-established administrative 
interpretation that has the support both of the Judge Advocates 
General of the three military departments (JAGA 1958/2601, March 
31, 1958) and of the Comptroller General (32 Comp. Gen. 225), 
and because a controversial and important substantive issue of this 
kind is more appropriately resolved in the Committee on Armed 
Services, it is believed unwise to accept the contention, at least at 
this time. If further, thorough study of the question reveals that 
the source law should have been otherwise interpreted, the matter 
may be rectified in a later improvement bill. If it reveals that the 
established administrative interpretation is correct but that the inter- 
pretation produces an undesirable result, the matter should be handled 
as new, corrective legislation by the committee having primary juris- 
diction over such matters, the Committee on Armed Services. Ac- 
cordingly, the amendment to section 1333, relating to another matter, 
is approved for codification in this respect in the form in which it 
was passed by the House of Representatives. 

The committee deemed it advisable to receive the views of the 
Committee on Interstate and Foreign Commerce in regard to the 
provisions relating to the Coast Guard and, therefore, submitted 
copy of the bill and report to that committee. The following is the 
reply received from Senator Warren G. Magnuson, chairman of the 
Committee on Interstate and Foreign Commerce: 


Hon. James O. EAsTuANn, 
Chairman, Judiciary Committee. 
United States Senate, Washington, D. C. 


Dear Mr. CHarrMAN: Lreturn herewith the confidential committee 
print of H. R. 8943, the hearings and the report. Our interest in this 
matter is restricted to the revision of title 14, United States Code, 
“Coast Guard.” 

We find no objection to this title as it appears in the bill. Further, 
we have been advi ised by the Coast Guard that it is accepts able to that 
organization. 

Sincerely vours, 
WarrREN G. Maanuson, Chairman. 


The committee believes that favorable consideration of H. R. 8948 
is necessary to maintain and keep current titles 10, 14, and 32 of the 
United States Code. ea proposals are now pending that 
would affect laws codified in H. R. 8948. Delay in enacting H. R. 
8943 would either delay skieanian of those proposals or require 
that they be prepared twice, once in terms of the source laws and once 


in terms of their restatement in titles 10, 14, and 32. 
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IV. EXPLANATION 


The act of August 10, 1956, chapter 1041, enacted into law title 10 
of the United States Code, ‘‘Armed Forces,” and title 32 of the United 
States Code, ‘National Guard’. The titles so enacted restated laws 
that had become effective on or before March 31, 1955, and thus did 
not include laws that became effective after that date. 

The purpose of this bill is to incorporate in titles 10 and 32 the laws, 
relating to subjects covered by those titles, that became effective after 
March 31, 1955, and before January 1, 1958. It also includes several 
earlier laws that had been omitted from the earlier act through in- 
advertence. Laws effective on or after January 1, 1958, will be included 
in a later bill. The bill also amends title 14, “Coast Guard’’, to 
include a restatement of the relevant provisions of the Reserve Officer 
Personnel Act of 1954. Section 33 also corrects a small number of 
errors in the earlier act. 

This bill has been prepared on the same basis as the original military 
codification act of August 10, 1956, chapter 1041. The purpose, 
history, scope, arrangement, nature of the revision, and methods of 
preparation of the original military codification act are explained in 
detail in House Report No. 970 and Senate Report No. 2484, 84th 
Congress. Like that act, this bill makes no change in the substance 
of existing law, except so far as necessary to correct the errors noted 
above. The corrections, which are explained in part V below (see 
explanation of section 33), have been made retroactive to August 10, 
1956, the effective date of the original military codification act. 

Because it is necessary in most cases to account only for source laws 
efiective after March 31, 1955, for the most part no other laws are 
shown as source credits in the revision notes, even in instances where 
for clarity the entire section has been restated. Persons interested in 
tracing the original sources for language repeated from titles 10 and 
32, as enacted on August 10, 1956, should examine the revision notes 
for the original military codification act in Senate Report No. 2484. 

The bill has been drafted by the staff of the codification group of 
the Department of Defense. 


V. REVISION NOTES 


The following revision notes for each section of the bill show the 
source of the section in the United States Code and in the Statutes at 


Large, and indicate any changes made by their reenactment in this bill. 


1. REVISION NOTES FOR AMENDMENTS TO TITLE 10, ARMED 
FORCES 


SECTION 1 (1) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


101 (25) 50:1181 (6) Sept. 3, 1954, ch. 1257, § 102 (6), 68 
Stat. 1150. 


ei 


The words ‘“, other than a commissioned warrant officer,” are 
inserted to reflect 50:1181 (1). 


AMENDMENTS TO TITLES 10, 14, AND 82, U. S. CODE 19 
SECTION 1 (2) (A) 
Section of 
title 10 Source (U. S. Code Source (Statutes at Large) 
122 10 App.:20b July 24, 1956, ch. 677, § 1, 70 Stat. 623. 
34 App.:609 
Section of 
title 1 Source (U.S. Code) Source (Statutes at Large) 
123 50:1199 (less applicability Sept. 3, 1954, ch. 1257, § 209 (less ap- 
to National Guard) plicability to National Guard), 68 


Stat. 1152. 


In subsection (b), the words “the same as’ are substituted for the 
word “comparable”, since any necessary differences in the recom- 
mended legislation between Reserves and Regulars are fully taken 
account of in the words ‘So far as practicable’. 


SECTION 1 (3) 


S 


title if . Source (U. 8. Code) Source (Statutes at Large) 
268 50:925 (b Aug. 9, 1955, ch. 665, § 2 (a), 69 Stat. 
598. 
50:925 (b) (less Ist sentence) is omitted as executed on July 1, 1957. 
SECTION 1 (4) (A) 
title 10 Source (U, 8S. Code Source (Statutes at Large) 
269 (¢ 50:928 (g) Aug. 9, 1955, ch. 665, § 2 (c), 69 Stat. 


5Y8. 
[n subsection (e) (2), the words “at least’’ are substituted for the 
words ‘‘not less than’’, 


SECTION |] (5) (A) 


section ol 


title 1 souree (U, S, Code) Source (Statutes at Large) 
270 (a 1): 928 (f) (1st sentence) Aug. 9, 1955, ch. 665, § 2 (b), 69 Stat. 
270 (b 50:92S8 (f) CUess Ist sen- 5Y8, 

tence 


In subsection (a), the words ‘‘or any component thereof” are omitted 
as covered by the words “armed force’. The words ‘when it is not 
operating as a service in the Navy” are inserted for clarity, since the 
Secretary of the Treasury has no jurisdiction over the Coast Guard 
when it 1s operating as a service in the Navv. The word “under” is 
substituted for the words “‘by reason of”. 50:928 (f) (2) is omitted 
as covered by section 263 of the Armed Forces Reserve Act of 1952 
(69 Stat. 602). 

In subsection (b). the words “until he performs” are substituted for 
the words “for such time . . . as may be required for the per- 
formance by such member’’. 


Section of 
title 1 uree (U, 8, Code) Source (Statutes at Large) 
271 50:928 (1 Aug. 9, 1955, ch. 665, § 2 (d) (less last 


par.), 69 Stat. 599. 


The words ‘Reserve Forces” are omitted as surplusage, since they 
are unidentified in the source statute and since the revised section 
covers all members of the Ready Reserve. 

Section of 

title 10 Source (U, 8, Code) Source (Statutes at Large) 

272 90:928 (1 Aug. 9, 1955, ch. 665, § 2 (d) (last par.), 
69 Stat 599. 

The words “when it is not operating as a service in the Navy” are 
inserted for clarity, since the Secretary of the Treasury has no juris- 
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diction over the Coast Guard when it is operating as a service in the 
Navy. 


Section 1 (5) (B) 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large 
275 (b 50:1011 (a) Aug. 9, 1955, ch. 665, § 2 (h) (less last 


par.), 69 Stat. 599. 


In subsection (b), the words “prepare and maintain” are substituted 
for the words ‘‘cause to be prepared and maintained”’, 


SECTION 1 (5) (C 


Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 
279 50:1011 (b) Aug. 9, 1955, ch. 665, § 2 (h) (last 


par.), 6Y Stat. 599. 


The words “shall report’? are substituted for the words “shall 
transmit ...a report”. The words “which shall contain an 
account”’ are omitted as surplusage. 


SECTION 1 (7 


Section of 
title 10 ource (U. S. Code) Source (Statutes at Large) 
311 (a 32 App.:1 July 30, 1956, ch. 789, § 1, 70 Stat. 729. 
The words “appointed as . . . under section 4 of this title” are 
omitted as surplusage. 
SECTION 1 (8 A 
title 1 Source (U. S. Code Source Statutes at Largé 
511 (b 50:1012 Aug. 9, 1955, ch. 665, § 2 (i) (Ist 2 


pars.), 69 Stat. 600. 


In subsection (b), the words “respectively, pursuant to the provi- 
sions of this section’? are omitted as surplusage. The words “as a 
Reserve for service” are inserted LO refiect section 010 of this title. 
The last six words of the first sentence are substituted for 50:1012 (b) 
(Ist sentence 

SECTION 1 (9 


Section of 

title 10 Source U.S. Code Sour tatutes at Large) 

516 (a 50:1411 June 25, 1956, ch. 439, §§ 1, 2, 70 Stat. 
516 (b) 50:1412 333. 


In subsection (a), the words “on or after June 25, 1956” are omitted 
as executed. The words ‘Regular, Reserve’ and “during the con- 
tinuation of the cadet or midshipman status of such member”’ are 
omitted as surplusage. The words “if he is a midshipman in the 
Naval Reserve Sas of a midshipman in the Naval Reserve” are 
substituted for the words “accruing to such reserve midshipman by 
virtue of his status in the Naval Reserve’’. 

In subsection (b), the words ‘‘a person covered by subsection (a)’ 
are substituted for 50:1412 (1st 84 words of Ist sentence). The 
words “‘his appointment as a commissioned officer of” are substituted 
for the words ‘‘the acceptance of a commission in’. The words “and 
shall complete the period of service for which he was enlisted or for 
which he has an obligation, unless he is sooner discharged’”’ are sub- 
stituted for 50:1412 (2d sentence). The words “promoted or’’ are 
omitted as unnecessary, since the only kind of promotion involved is 
that to officer, in which case the member is discharged from his en- 
listed status. The words ‘‘as service under that enlistment’’ are sub- 
stituted for the words “‘as time served under such contract’’. 


’ 
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SecTION 1 (10) (A) 


Section of 
title 10 Source (U, 8. Code) Source (Statutes at Large) 
591 (c) 50:941 (b) July 30, 1956, ch. 789, § 4 (a), 70 Stat, 


729. 

The words ‘Subject to section 946 (a) of this title’ are omitted, 
since that section is restated in subsection (a) of the revised section 
and is applicable to all reserve appointments. 50:941 (b) (last 2 
sentences) is omitted as covered by sections 510 and 591 of this 
title. 

SectTion 1, (10) (B) 


Section of 
title 10 Source (U, S. Code) Source (Statutes at Large) 
592 50:1181 (1) (as appli- Sept. 3, 1954, ch. 1257, §§ 102 (1) (as 
cable to 50:1201) applicable to § 211), 211, 68 Stat. 
50:1201 1149, 1153. 


The words “including those heretofore or hereafter transferred to 
the Retired Reserve’, ‘“permanent’’, and ‘‘pursuant to the Officer 
Personnel Act of 1947, as amended” are omitted as surplusage. ‘The 
rule as to the Coast Guard is consolidated with the rule applicable 
to the other armed forces, since 14:754 prescribes the same substan- 
tive result as that prescribed by 50:1201 for the other armed forces. 


SECTION 1 (10) (C) 
Section of 
title 1 Source (U. 8. Code) Source (Statutes at Large) 
593 (a) [No source] [No source] 
The exception is inserted to reflect section 3352 (b) of title 10, 
United States Code. 
SECTION 1 (12) 


itl 10 Source (U. 8S. Code) Source (Statutes at Large) 
651 (a) 50 App.: 454 (d) (3) (2d Aug. 9, 1955, ch. 665, § 3 (a) (last 
sentence) sentence), 69 Stat. 603. 

In subsection (a), the word “male” is inserted, since the source 
statute applies only to male persons. The words ‘‘subsequent to the 
date of enactment of the Reserve Forces Act of 1955” are omitted as 
executed. The words “becomes a member” are substituted for the 
words “‘is inducted, enlisted, or appointed ... in”. The last sen- 
tence is substituted for the words ‘‘on active training and service 
and in a reserve component’. The requirement of transfer to and 
service in a reserve component, after active training and service, is 
covered by subsection (b) of this section. The words ‘under any 
provision of law” and “including the reserve components thereof’’ are 
omitted as surplusage. 

SECTION 1 (138) 


title 10 Source (U.S. Code Source (Statutes at Large) 
72 (a) 50:961 (a) Aug. 9, 1955, ch. 665, § 2 (e), 69 Stat. 
599. 

The word “hereafter” is omitted as surplusage. The words ‘there 
are not enough . . . who are’ are substituted for the words “‘adequate 
numbers of ... are not’. The words ‘without the consent of the 
persons affected”? and “under the jurisdiction of that Secretary”’ are 
inserted for clarity. 
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SecTION 1 (14) (B) 


section 

title 10 source (U, S. Code Source (Statutes at Large 

673 (a 50:961 (b) (1) (less proviso) Aug. 9, 1955, ch. 665, § 2 (f), 69 Stat. 
673 (c 50:961 (b) (1) (proviso) 599 


In subsection (c), the words ‘fon active duty (other than for train- 
ing)’’ are substituted for the words ‘‘may be required to perform 
active duty” for clarity. The words “without their consent’ are 
substituted for the word “involuntarily”. The words “‘of all reserve 
components” and “unless the Congress shall have authorized the 
exercise of the authority contained in this subsection” are omitted as 
surplusags ; 


SrecTION 1 (15) 


Sectior 
title 10 Source (U. 8. Code Source (Statutes at Large 
684 (a 0 App.:369b (less proviso Aug. 2, 1946, ch. 756, § 10; restated 
ind last 3 sentences Sept. 27, 1950, ch. 1053, § 1, 64 Stat 
4 App.:853e-1 (less pro- 1067; July 12, 1955, ch. 337, §§ 1, 4, 
visos and last 3 sen- 69 Stat. 300, 301. 
tences) 
OH84 (b 10 App.:369b (proviso and Sept. 27, 1950, ch. 1053, § 2, 64 Stat. 
last 3 sentences) 1067; July 12, 1955, ch. 337, §§ 2, 4, 
34 App.:853e-1 (provisos 69 Stat. 301. 


and last 3 sentences 


In subsections (a) and (b), the words “‘retirement pay’’ are omitted 
as covered by the words ‘‘retired pay’’. 

In subsection (a), the words “Except as provided by subsection (b)”’ 
are inserted for clarity. The words “‘who performs duty for which he 
is entitled to compensation, may elect to receive for that duty” are 
substituted for the words “may elect, with reference to periods of 
active duty, active duty for training, drill, training, instruction, or 
other duty for which they may be entitled to receive compensation 
pursuant to any provisions of law’’. The words “Notwithstanding 
the provisions of any other law’’, in 10 App.:369b, and “or relinquish” 
are omitted as surplusage. 

Subsection (a) (1) is substituted for clause (2) of 10 App.:369b and 
clause (2) of 34 App.:853e-1. 

In subsection (a) (2), the words ‘‘pay and allowances authorized 
by law for the duty that he is performing” are substituted for clause (1) 
of 10 App.:369b and 34 App.:853e-1. 

In subsection (b), the word “‘extended’’, the next to the last sentence 
of 10 App.:369b and of 34 App.:8538e—1, and the first proviso of 34 
App.:853e-1 are omitted as surplusage. 


Section of 
title 10 Source (U, 8. Code) Source (Statutes at Large 


685 50:961 (h) (last sentence Aug. 9, 1955, ch. 665, § 2 (g) (last 
sentence), 69 Stat. 599. 
The words “active training and service, active duty for training” 
are omitted as covered by the words “active duty” as defined in 
section 101 (22) of this title. 


SECTION 1 (17) 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
716 22:1981 Mar. 14, 1955, ch. 11 (less last 2 pars.), 
22: 1982 69 Stat. 11. 


22:1983 


In subsection (a), the first 27 words are substituted for section 1 of 
the source statute. The reference to the Second Pan-American 
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Games, the Seventh Olympic Winter Games, and the Games of the 
XVI Olympiad are omitted as covered by clause (1) of the revised 
subsection. The words “subject to the limitation contained in sub- 
section (b) herein’’ are omitted as covered by revised subsection (b). 
The words “any other’ are substituted for the words “other . . . not 
specified in (1) above’”’ 

In subsection (b), the word “entry” is substituted for the word 
“commitment” for clarity. The words “or the Secretary of the 
Treasury, as the case may be” are inserted since, under subsection (a), 
the Secretary of the Treasury has the prescribed authority with respect 
to members of the Coast Guard when it is not operating as a service 
in the Navy. 

In subsection (c), the words “materiel, and equipment”’ are omitted 
as covered by the word “‘supplies” as defined in section 101 (26) of 
this title. 

SECTION 1 (20) 


t ie 10 Source (U.S. Code) ource (Statutes at Large) 
971 50:1414 June 25, 1956, ch. 4389, § 4, 70 St: 
333. 
ction of 
tle 10 Source (U.S. Code) Source (Statutes at Large) 
972 10 App.:629a July 24, 1956, ch. 692, § 1, 70 St: 
34 App.:183b 631. 
SECTION 1 (22) (A) 
ection o 
title 1( Source (U.S. Code) Source (Statutes at Large) 
1002 (a 90: 1192 (b) (1st sentence, Sept. 3, 1954, ch. 1257, §$§ 102 (1 us 
less llth through 29th applicable to § 202 (b)), 102 (4), 
words 202 (b), 68 Stat. 1149, 1150. 
OO: 1181 (4 
1002 (b 20: 1192 (b less Ist sen- 
tence 
1002 (ce 50:1181 (1) (as applicable 


to 50:1192 (b 
00:1192 b Lith through 
29th words of Ist 
sentence 
ln subsection (a), the word “minimum” is omitted as surplusage. 
‘The last sentence is substituted for the words ‘(not to exceed fifty)’. 


SECTION 1 (22 B 


title 10 “ irce (U, S. Code Source (Statutes at Large) 
LOO5 50: 1181 (1) (as applicabl Sept. 3, 1954, ch. 1257, §§ 102 (1 us 
to 50:1194 applicable to § 204), 204, 68 Siat. 
50:1194 1149, 1151. 


The word “subsequently” is omitted as surplusage. 


itle 1¢ Souree (U. S. Code) Source (Statutes at Larg 
LOO6 (a 50:1195 (a) (less last 30 se pt. . 1954, ch. 1257, §§ 102 (1 us 
word applicable to § 205), 205, 307 (¢), 
1006 (b 50:1195 (b) (ess last 30 503 (ce), 68 Stat. 1149, L151, 1155, 
words 1173; June 30, 1955, ch. 247, § 1 (b 
1006 (e 50: 1227 (e 69 Stat. 218. 
50:1333 (e 
L006 (d 5O: 1181 (1 as applicable 


to 50:1195 
50:1195 (a) (last 30 words 
50:1195 (b last 30 word 
LOOG ‘e 50:1195 (e 
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In subsections (a) and (b), the words ‘‘Notwithstanding any other 
provisions of this chapter, except as provided in sections 1265 and 
1279 of this title’ and “has been credited with, or’’ are omitted as 
surplusage. The words “entitled to be’’ in clause (1) are inserted for 
clarity. 

In subsection (e), the words “at the end of that period” are sub- 
stituted for the word ‘‘then”’ for clarity. The words ‘‘before the end 
of that period” are substituted for the word “earlier’’ for clarity. 


Section of 
title 10 Source (U. S. Code Source (Statutes at Large) 
1007 50:1181 (1) (as applicable Sept. 3, 1954, ch. 1257, §§ 102 (1) (as 
to 50:1202 applicable to § 212), 212, 68 Stat. 
50: 1202 1149, 1153. 


The words “this title’ are substituted for the words ‘‘this chapter’, 
since the provisions of this title requiring transfer from an active status 
are based on the source statute for this section (the Reserve Officer 
Personnel Act of 1954). 

SECTION 1 (24) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

1037 (a) 50:751 July 24, 1956, ch. 689 (less § 3), 70 
50:752 Stat. 630. 

1037 (b’ 50:754 

1037 (c) 50:755 


In subsection (a), the words “Under regulations to be prescribed 
by him” and the last sentence are substituted for 50:752. 

In subsection (b), the words “subject to the Uniform Code of 
Military Justice” are omitted as surplusage. 

In subsection (c), the words ‘‘the terms and provisions of” are 
omitted as surplusage. 

SECTION 1 (25) 

Section of 


title 10 Source (U.S. Code Source (Statutes at Large) 
1071 37:401 June 7, 1956, ch. 374, § 101, 70 Stat. 
250. 

The words “‘and certain former members’’ are inserted to reflect 
the fact that many of the persons entitled to retired pay are former 
members only. The words “and dental’ are inserted to reflect the 
fact that members and, in certain limited situations, dependents are 
entitled to dental care under sections 1071-1085 of this title. 


Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 

1072 (1 37:402 (a) (1 June 7s 1956, cn. 374, § 102 (a) (J > 
1072 (2 37:402 (a) (4 (4), 70 Stat. 250. 


In clause (1), the words “‘the armed forces’”’ are substituted for the 
words ‘‘the Army, the Navy, the Air Force, the Marine Corps, the 
Coast Guard” to reflect section 101 (4) of this title. 

[n clause (2), the words “or to a person who died while a member 
or retired member of a uniformed service” and “lawful” are omitted 
as surplusage. The word ‘former’ is substituted for the word “re- 
tired’’, since a retired member or a member of the Fleet Reserve or the 
Fleet Marine Corps Reserve is already included as a “‘member’’ of an 
armed force. 


Clause (2) (E) combines 37:402 (a) (4) (E) and (G). 
Section of 
itle 10 Source (U. S, Code) Source (Statutes at Large) 
1073 37:402 (b) June 7, 1956, ch. 374, § 102 (b), 70 


Stat. 251, 
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‘ 


The words “‘armed forces under his jurisdiction” are substituted 
for the words “Army, Navy, Air Force, and Marine Corps and for 
the Coast Guard when it is operating as a service in the Navy” to 
reflect section 101 (4) of this title. 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

1074 (a) 37:421 (a) June 7, 1956, ch. 374, §§ 102 (a) (8) 

1074 (b 37:402 (a) (3) (as ap- (as applicable to § 301 (b)), 301 (a), 
plicable to 37:421 (b)) (b), 70 Stat. 250, 253. 


37:421 (b) 

In subsection (a), words of entitlement are substituted for the 
correlative words of obligation. 

In subsection (b), the words “‘active duty (other than for training)” 
are substituted for the words ‘‘active duty as defined in section 901 
(b) of Title 50” to reflect section 101 (22) of this title. The words 
“and dental” are inserted before the word “staff? for clarity. The 
words “retirement” and “retirement pay” are omitted as surplusage. 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 

1075 37:422 June 7, 1956, ch. 374, § 302, 70 Stat. 
254. 

The word “officer” is substituted for the words ‘‘Commissioned 
officers and warrant officers” to reflect section 101 (14) of this title. 
The words “or former officer”? are substituted for the words “and 
retired”. The word “active” is omitted as surplusage. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
1076 (a 37:402 (a 2) (as appli- June 7, 1956, ch. 374, §§ 102 (a) (2) 
cable to 37:403 (a)) (as applicable to § 103 (a)), (3) (as 
37:403 (a) (1st sentence) applicable to § 301 (c)), 103 (a), (b), 
1076 (b) 37:402 (a) (3) (as appli- 301 (c), 70 Stat. 250, 251, 253. 


cable to 37:421 (c)) 
37:421 (c) (less last 28 


words) 
1076 (¢) 37:403 (a) (less Ist sen- 
tence) 
37:421 (c) (last 28 words) 
1076 (d) 37:403 (b) 


Appropriate references are made to dental care throughout the sec- 
tion to reflect the fact that in certain limited situations dependents 
are entitled to dental care under 37:403 (h) (4), restated as section 
1077 of this title. 

In subsection (a), the words ‘appointed, enlisted, inducted or called, 
ordered or conscripted in a uniformed service’ are omitted as sur- 
plusage, since it does not matter how a member became a member. 
The words “active duty for a period of more than 30 days’ are sub- 
stituted for the words “active duty or active duty for training pursu- 
ant to a call or order that does not specify a period of thirty days or 
less’’ to reflect section 101 (22) and (23) of this title. 

In subsection (b), the words “active duty (other than for train- 
ing)’ are substituted for the words ‘‘active duty as defined in section 
901 (b) of Title 50” to reflect section 101 (22) of this title. The words 
“retirement”? and “retirement pay’’ are omitted as surplusage. 

In subsection (c), 37:421 (c) (last 28 words) is omitted as unneces- 
sary, since this subsection and section 1077 of this title are written so 
as to apply to subsection (b) as well as subsection (a). 
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In subsection (d), the words “‘because the facility concerned is that 
of a uniformed service other than that of the member” is substituted 
for the words “‘because of the service affiliation of the service member’’, 


Sex f 
title 10 Source (U.S. Code) Source (Statutes at Large) 

1077 (a) 37:403 (f) June 7, 1956, ch. 374, § 103 (f), (2), th), 
LO77 (} 37:403 (2 70 Stat. 251, 252. 

1077 (ce 37:403 (h) (less clause (4 

1077 (d 37:403 (h) (clause (4) 


In subsection (a), clause (6) is inserted to reflect subsection (b 


Section of 
title 10 Source (U. 8. Cod Source (Statut t Large 

1078 (a 37:403 (ce June 7, 1956, ch. 374, § 103 (¢ qd 
1078 (b 37:403 (d (e), 70 Stat. 251. 

1078 (¢) 37:403 (e 


Appropriate references are made to dental care throughout the 
section to reflect the fact that in certain limited situations, dependents 
are entitled to dental care under 37:403 (h) (4), restated as section 
1077 (d) of this title. 

In subsection (b), the word “‘special”’ is omitted as surplusage 


Sectio f 
title 10 Source (U. 8. Code) Sour statutes at Lars 
1079 (a 37:402 (a) (2) (as applica- June 7, 1956, ch. 374, $§ 102 (a 
ble to 37:411 (a is applicable to § 201 (a)), 201 
37:411 (a b), 204, 70 Stat. 250, 252, 253 
1079 (b a7:411 (b 


37:414 


In subsection (a), the words ‘“‘appointed, enlisted, inducted or called, 
ordered or conscripted in a uniformed service’’, in 37:402 (a) (2) are 
omitted as surplusage, since it does not matter how a member became 
a member. The words “active duty for a period of more than 30 
days” are substituted for the words ‘‘active duty or active duty for 
training pursuant to a call or order that does not specify a period 


of thirty days or less’, in 37:402 (a) (2), to reflect section 101 (22) 
and (23) of this title The words ‘‘, under the authority of this sec 
tion,” are substituted for the words ‘“‘pursuant to the provisions of 
this title’ to make clear that the section provides independent pro- 
curement authoritr The words ‘all’, “by the hospital’, and ‘‘a 
period of”, in 37:411 (2), are omitted as surplusage 


> / 1 ] ‘<.. ? 7 eA . . 
In subsection (a) (1), the word “rooms’’, in 37:411 (a), is sub- 


stituted for the word “ace ommodations’”’ 
In subsection (a) | 


‘“noarformed "4S substituted for tl 


| he word 


2 The words “or sureveon’’ are inserted 


_the word “services” is substituted for the word 
és ” | } 
procedures and tie word 
a 
i 


4 
ri 


‘“aecomplished”’, in 37: 
for clarity 
I | t] I | ‘d “variances” is substituted for the rds 
in subsection (D), the wore variances is substituted for the words 
‘limitations, additions, exclusions’. The words “or care other than 
that provided for in sections 1076-1078 of this title’ are substituted 
i 
for a7 414. The words “definitions. and related provisions”, In 
37:411 (b), are omitted as surplusage, since the Secretary of an 


executive department has inherent authorit’ to interpret laws and 


issue reculat ions, 
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title 10 Source (U.S. Code Source (Statutes at Large) 
1080 37:411 (c) June 7, 1956, ch. 374, § 201 (c), 70 
Stat. 252 
The words ‘a plan contracted for under section 1079 of this title” 
are substituted for the words “such insurance, medical service, or 
health plan or plans as may be provided by the authority contained 
in this section”, The words “under the terms of this chapter” are 
omitted as surplusage 
10 Source (1 . Cod Source (Statutes at Large) 
1081 37:412 June 7, 1956, ch. 374, § 202, 70 Stat 
253. 
The words ‘Each plan under section 1079 of this title’ are substi- 
tuted for the words ‘‘Any insurance, medical service, or health plan 
r plans which may be entered into by the Secretary of Defense with 
respect to medical care under the provisions of this chapter”. The 
words “after the close of each year the plan is in effect” are substituted 
the words “after the first year the plan or plans have been in effect 
and each year thereafter’. The words ‘Not later than” are substi- 
tuted for the word “within” 


tle 10 Source (U, 5. Code Source (Statutes at Large) 
1082 37:413 June 7, 1956, ch. 374, § 203, 70 Stat. 
253. 
The word “organizations” is inserted for clarity. The words 
“consult” and ‘“‘or plans’ are omitted as surplusage. 


section of 


1 Source (U.S. Code Source (Statutes at Large 
1083 37:423 June 7, 1956, ch. 374, § 303, 70 Stat. 
254. 

The words “dependent covered by a plan under section 1079 of 
this title” are substituted for the words ‘‘person who is covered under 
an insurance, medical service, or health plan or plans, as provided in 
this chapter’. The words “period of’, ‘or plans’’, and “required by 
such person in a civilian facility” are omitted as surplusage. 


title 10 Source (U.S. Cod Source (Statutes at Large) 
1084 37:404 June 7, 1956, ch. 374, § 304, 70 Stat. 
254. 
The words “the General Accounting Office” are substituted for the 
words “any accounting officer of the ( rovernment”’ for clarity. The 
words “All” and ‘for all purposes” are omitted as surplusage. 


title 10 ource (U. 8, Cod Source (Statutes at Large) 
1085 37:421 (d June 7, 1956, ch. 374, § 301 (d), 70 


Stat. 253. 

The words ‘other than that of the member or former member 
concerned” are substituted for the words ‘‘that is not the service of 
which he is a member or retired member, or that is not the service of 
the member or retired member upon whom he is dependent’. The 

ord “medical” before the word “facility” is omitted to make clear 
that the provision also relates to dental care. The words “pursuant 
the provisions of this chapter” are omitted as surplusage. 
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SECTION 1 (27) 
Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
1162 (b) 50:961 (h) (less last sen- Aug. 9, 1955, ch. 665, § 2 (g)J(less last 
tence) sentence), 69 Stat. 599. 


The words ‘‘a Reserve” are substituted for the words ‘“‘any person 
who, while a member of a reserve component’. The words “his 
reserve enlistment or appointment” are substituted for the words ‘‘the 
reserve component of which he is a member” since, under sections 510 
and 591 of this title, enlistments and appointments are made as 
Reserves rather than in a particular reserve component. 


SECTION 1 (28) (A) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
1201, 1202, [No source] [No source] 
1203. 


The amendment reflects the Act of April 23, 1956, ch. 209 (70 Stat 
115). (See opinion of Comp. Gen., B-130269, March 18, 1957. 


SEcTION 1 (28) (B) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
1221 5:47a (b) Aug. 2, 1956, ch. 876, 70 Stat. 933. 


Clause (2) (A) is omitted as unnecessary since the revised section 
applies to the armed forces, and the revised section is made applicable 
to the other uniformed services by sections 3 and 4 of the Act enacting 
this revised section. Clause (2) (B) is omitted as covered by section 
101 (8) of this title and sections 3 and 4 of the Act enacting this 
revised section. 

SECTION 1 (29) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

1374 (a) 50:1196 (a) (less last Sept. 3, 1954, ch. 1257, §§ 102 (1) (as 
sentence) applicable to § 206), 206, 68 Stat. 

1149, 1152. 

1374 (b) 50:1196 (b) (less last 
sentence) 

1374 (c) 50: 1196 (c) Cess last 
sentence 

1374 (d) 50:1196 (a) (last sentence) 


50:1196 (b) (last sentence) 

50:1196 (ce) (last sentence) 

1374 (e) 50:1181 (1) (as applicable 
to 50:1196 

In subsection (a), the words “‘a higher reserve grade” are substituted 
for the words ‘any grade under this chapter’. The words “before 
being promoted” are substituted for the words ‘‘at any time prior to 
promotion”’. 

In subsection (b), the words ‘‘is entitled to be placed”’ are substi- 
tuted for the words “shall . . . be advanced’’, since the officer con- 
cerned is being placed on the retired list for the first time. The words 
‘in which he served”’ are substituted for the words “held by him’’, 
The words “permanent or temporary” are omitted as surplusage. 


SECTION 1 (31) 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
376 [Uncodified] July 24, 1956, ch. 677, § 2 (less clauses 
(a)—(i), as applicable to 10:1376), 


70 Stat. 628. 
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SECTION 
Section of 
title 10 
1405 


Source (U. S. Code) 


[No source] 


29 


14, AND 32, U. S. CODE 


(31A) 
Source (Statutes at Large 
[No source] 


The amendment reflects section 11 of the Act of May 20, 1958, 


Pub. L. 85-422 (72 Stat. 130). 


SECTION 1 (31B) 


Section of 


Source (Statutes at Large) 
1956, ch. 837, §501 
884. 


Aug. 1, 


Stat. 


(l), 70 


SECTION 1 (32) 


title 10 Source (U. 8. Code) 
1441 37:380 

Section of 

title 10 Source (U. 8S. Code) 


1475 (a) 38:1101 (2) (less last 
sentence, as applicable 
to death gratuity) 

38:1101 (4) (as applicable 
to death gratuity, less 
(D) (as applicable to 
38:1133 (a))) 

38:1101 (5) (as applicable 
to death gratuity, less 
(D) (as applicable to 
38:1133 (a))) 

38:1101 (6) (A) (less clause 
(3) of 2d sentence, as 
applicable to death 
gratuity) 

38:1001 (6) (B) (1st sen- 
tence, less last 32 
words, as applicable to 
death gratuity, and less 
(ii)) as applicable to 
38: 1133 (a))) 

38:1101 (11) (E) (less last 
27 words, as applicable 
to death gratuity) 

38:1131 (a) 

38:1101 (2) (last sentence 
as applicable to death 
gratuity under 38:1131 
(a)) 

38:1101 (6) (A) (clause (3) 
of 2d sentence, as ap- 
plicable to death gra- 
tuity under 38:1131 (a)) 


1475 (b) 


’ 


In subsection (a), the word “receiving”’ 


Source (Statutes at Large) 

Aug. 1, 1956, ch. 837, §§ 102 (2) (less 
last sentence, as applicable to death 
gratuity), 102 (2) (last sentence, as 
applicable to death gratuity), (4) 
(as applicable to death gratuity, less 
(D) (as applicable to § 303 (a))), 
(5) (as applicable to death gratuity, 
less (D) (as applicable to § 303 (a))), 
(6) (A) (as applicable to death gra- 
tuity), (B) (1st sentence, less last 32 
words, as applicable to death gra- 
tuity, and less (ii) (as applicable to 
§ 303 (a))), (11) (BE) (less last 27 
words, as applicable to death gra- 
tuity), 301 (a), 70 Stat. 858-861, 868. 


is inserted for clarity. 


Clause (1) is substituted for 38:1101 (2) (1st sentence, and clauses 
(A)-(C) of 2d sentence); 38:1101 (4) (A), (C), and (D); and 38:1101 


(5) (A), (C), and (D). 
duty training’’, in 38:1131 (a). 
is substituted for 


Clause (2) is based on the words “inactive 
Clause (3) (less words in parentheses) 
38:1101 (6) (B) (1st sentence, less last 32 words). 


38:1101 (6) (A) (1st sentence) is omitted as covered by section 101 (31) 


of this title. 


tuted for 38:1101 (2) 
(5) is substituted for 38:1101 (2) 


The words in parentheses in clause (3) are substituted for 
38:1101 (6) (A) (2d sentence, less clause (3)). 
(clause (D) of 2d sentence) and (5) (C). 
(E£), (11) (BE) (less last 27 words). 


Clause (4) is substi- 
Clause 


The words “active duty for training’’, in 38:1131 (a), are omitted as 
covered by the definition of ‘‘active duty” in section 101 (22) of this 


title. 
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tlor f 
tle 10 Source (1 Code Source (Statutes at Large) 
1476 (a 28:1133 (a Aug. 1, 1956, ch. 837, §§ 102 (2) (last 
1476 (b 98:1101 (4) (D) (as sentence, as applicable to death 
applicable to 38:1133 gratuity under § 303 (a)), 102 (4 
a)) (D) (as applicable to § 303 (a)), 102 
38:1101 (5) (D) (as 5) (D) (as applicable to § 303 (a)), 
applicable to 38:1133 102 (6) (A) (clause (3) of 2d sen- 
a) tence, as applicable to death gra- 
38:1101 (6) (B) (ii) (as tuity under § 303 (a)), 102 (6) (B 
applicable to 38:1135 (ii) (as applicable to § 303 (a)), 
(a)) 303 (a), (c), 70 Stat. 858, 859, 868, 
1476 (¢ $:1133 (Cc SOO 
176 (d s8: 1101 (2) Gast sentence, 
as applicable to death 


eratuity under 38:1133 


a 

38:1101 (6) (A) (clause (3 
of 2d sentence, as appli- 
cable to death gratuity 


under 38:1133 (a 

In subsection (a), the words “Except as provided in section 1480 
of this title” are inserted to reflect 38:1134 (a). The words “to the 
survivor prescribed by section 1477 of this title” are inserted for clarity. 
The words ‘‘on or after January 1, 1957” are omitted as executed. 
The words in parentheses in clause (2) are inserted to reflect 38:1101 
(6) (A) (2d sentence). The words ‘active duty for training’ are 
omitted as covered by the definition of “active duty” in section 101 
22) of this title. 

In subsection (c), the word ‘criteria’ is omitted as covered by the 
word “standards” 


tith ‘10 Source (U. 5. Code Source (Statutes at Large) 
L477 (a 38:1131 (c) (less words in Aug. 1, 1956, ch. 837, § 102 (7) (as 
parentheses in clause (2 applicable to death gratuity), 301 
$:1134 (d ce), (d), 304 (d), 70 Stat. 860, 868, 
SOY, 
{477 (b 38:1101 (7) (as applicable 
to children and as appli- 
cable to death gratuity 
38:1131 (c) (words in par- 
entheses in clause (2 
1477 (e 38:1101 (7) (less applica- 
bility to children, as ap- 
plicable to deat! 
gratuity 
1477 (d 38:1131 (d 


{n subsection (a), the words “hig 
substituted for the words “first listed below’’, in 38:1131 (c). The 
words “‘as prescribed by subsection (b)’’ are inserted in clause (2) to 
reflect that subsection. The words “or persons in loco parentis, as 
prescribed by subsection (c)’’ are inserted in clauses (3) (A) and (4) 


to reflect the fact that certain persons who are not parents in the 


rhest on the following list” are 


normal sense are meluded as eligible survivors. 


In subsection (d), the words “the death gratuity” are substituted 
for the words “the amount to which he is entitled under this sub- 
chapter”. The words “next in the order prescribed” are substituted 


ior the word ‘*Frst j ted mate er 
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Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
1478 (a) 38:1101 (6) (B) (last 32 Aug. 1, 1956, ch. 837, §§ 102 (6) (B) 
words of Ist sentence, as (last 32 words of Ist sentence, as 
applicable to death applicable to death gratuity), (10) 
gratuity) (B) (as applicable to death gratuity), 
38:1101 (10) (B) (as (11) (E) (last 27 words, as applicable 
applicable to death to death gratuity), (12) (as applie- 
gratuity) able to death gratuity), 301 (b), 
38:1101 (11) (E) (last 27 303 (d), 304 (c), 70 Stat. 859-861, 
words, as applicable to 868, 869. 


death gratuity) 
38:1131 (b) 
38:1133 (d) 
38:1134 (ce) 
1478 (b) 38:1101 (12) (as applicable 
to death gratuity) 

In subsection (a), the word “pay” is substituted for the words 
“basic pay (plus special-and incentive pays)”’, since the word ‘‘pay”’ 
as defined in section 101 (27) of this title, includes those types of pay. 
Clause (1) is inserted to reflect section 1475 (a) (1) of this title. 
Clauses (2) and (3) are substituted for 38:1101 (6) (B) (last 32 words 
of Ist sentence). Clause 4 is substituted for 38:1101 (10) (B). 
The words ‘‘to the pay prescribed by section 4385 (c) or 9385 (c) of this 
title’ are inserted to reflect those sections, which prescribe the training 
pay of members of reserve officers’ training corps units. Clause (5) is 
substituted for 38:1101 (11) (E) (last 27 ‘words). Clause (6) is sub- 
stituted for 38:1133 (d). In ae (6), the word “pay” is substituted 
for the words ‘ ‘basic pay (plus special and incentive pays)”’, since 
the word ‘‘pay’’, as defined in section 101 (27) of this title, includes 
those kinds of pay. Clauses (7) and (8) are substituted for 38:1134 
(c). In those clauses, the words “active duty for training’ are 
omitted as covered by the definition of ‘active duty” in section 101 
(22) of this title. In clause (8), the words ‘and who became entitled to 
basic pay”’ are substituted for the words “‘and is placed in a pay status”’ 
and the words ‘“‘is entitled to that pay” are substituted for the words 
“remains in a pay status” 

In subsection (b), the words “on or after January 1, 1957” are 
omitted as executed. The words ‘(other than for training)” are in- 
serted, since the words “active duty” in the source statute did not 
include active duty for training. The words ‘‘is considered to con- 
tinue on that duty” ere substituted for the words “shall be deemed 
to continue on active duty”. The last sentence is substituted for 
38:1101 (12) (last 14 words). 


Section of 

title 10 Source (U. 8. Code Source (Statutes at Large) 

1479 38:1132 Aug. 1, 1956, ch. 837, § 302, 70 Stat. 
S68. 


, 


‘ec 


The word “territorial” is substituted for the words “military or 
naval’’, since the subsection could only apply to that type of command, 
installation, or district. Clause (2) is substituted for 38:1132 (2). 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 
1480 (a 38:1134 (a Aug 1, 1956, ch. 837, §§ 102 (6) (B) 
1480 (b = :1133 (e) (less Ist sentence, as applicable to 
1480 (c :1101 (6) (B) (less Ist death gratuity), 303 (e), 304 (a), (b) 
sentence, as applicable 70 Stat. 859, 869. 
to death gratuity) 
1480 (d) 38:1134 (b 


29297—58 
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In subsection (a), the words ‘“‘was put to death” are substituted for 
the words ‘‘suffered death’. The words ‘or naval’ are omitted as 
covered by the word “‘military’’. 

In subsection (b), the words “last period . . . that he performed” 
are substituted for the words ‘‘such period”’. 


SECTION 1 (34) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
1581 (a) 5:171p (1st par.) July 31, 1956, ch. 804, §§ 117 (a) (as 
1581 (b) 5:171p (less Ist par.) applicable to Department of De- 


fense), 501 (a) (1st par.), 70 Stat. 
741, 761. 


SECTION 1 (35) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


1582 [No source] [No source] 


The amendment reflects the repeal of sections 4021, 7471, and 
9021 of this title. 
SECTION 1 (36) 
Section of 
title 10 Source (U. 8. Code Source (Statutes at Large) 


2232 50:886 Aug. 9, 1955, ch. 662 (g), (h), 69 Stat. 
594. 


The last sentence of 50:886 (b) is omitted as surplusage. 


SECTION 1 (37) AND (38) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

2233 (a) 50:882 (less 16th through Aug. 9, 1955, ch. 662 (b), (d), 692 Stat. 
36th words and (a)) 593. 

2233 (b) 50:883 (c) (2d sentence) 


In subsections (a) (2), (3), and (4), the words ‘Territory, Puerto 
Rico, or the District of Columbia”’ are inserted to reflect 50:886 (c) 


je 


SECTION 1 (39) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
9933 (d) 50:882 (a) (less last 12 Aug. 3, 1956, ch. 939, § 414 (less last 


words) 12 words), 70 Stat. 1018. 
50:882 (a) (1st 28 words) is omitted as covered by section 2233 
(a) (1) of this title. 
SECTION 1 (40) 


title 10 Source (U. 8. Code Source (Statutes at Large) 
2236 (a 50:883 (d) (1st sentence) Aug. 9, 1955, ch. 662 (e), 69 Stat. 593. 
2236 (b) 50:883 (d) (less Ist 


sentence) 


In subsection (a), the words ‘‘may be used jointly” are substituted 
for the words ‘shall be subject to joint utilization”. The words “and 
conditions” are omitted as surplusage. 


Section 1 (41) 


Section of 

title 10 Source (U. 8S. Cod Sour¢ tatutes at Large) 

2237 (a 50:885 (a) Aug. 9, 1955, ch. 662 (f),\69_ Stat. 594. 
2237 50:885 (less (a 


In subsection (b), the words “Territory, Puerto Rico, or the District 
of Columbia” are inserted to reflect 50:886 (¢ 
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SEcTION 1 (43) 


Section of : 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


2238 50:883 (b) Aug. 9, 1955, ch. 662 (c), 69 Stat. 593. 


The words “shall have been consulted” and “such withdrawal or 
change of location” are omitted as surplusage. 


SEcTION 1 (43A) 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 
2302 (3) [No source] [No source] 
2356 (b 


The amendments reflect section 1 (44) of the bill. 


= 
SECTION 1 (44) 

Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 


2305 41:152 (c) Aug. 9, 1955, ch. 628, § 15, 69 Stat. 551. 

Reference to bids is omitted as surplusage (see opinion of the Judge 
Advocate General of the Army (JAGT 1956/9122, 21 Dec. 1956)). 
The word ‘attachments’ is substituted for the words “material re- 
quired”, The words “‘the specifications in” are inserted in the second 
sentence for clarity. The word “available” is omitted as covered by 
the word ‘‘accessible.”” The words ‘‘no award may be made” are 
substituted for the words ‘‘and any award or awards made to any 
bidder in such case shall be invalidated and rejected”’’. 


SEecTION 1 (45) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

2387 (a) 5:174e (less words within July 13, 1955, ch. 358, § 614, 69 Stat, 
parentheses) 317. 

2387 (b) 5:174e (words within 


parentheses) 


In subsection (a), the words “may be used” are substituted for 
the words “shall be available’. The words “on account of’ are 
omitted as surplusage. The words ‘‘under his jurisdiction” are in- 
serted for clarity, since the Secretary of Defense has no jurisdiction 
over the Coast Guard when it is not operating as a service in the 
Navy. 

SEcTION 1 (46) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

2388 (a) 50:98i (1st sentence) Aug. 3, 1956, ch. 939, § 416, 70 Stat. 
2388 (b 50:98i (2d sentence) 1018. 

2388 (c 50:98i (less Ist and 2d 


sentences and proviso 
of last sentence 

2388 (d 50:981 (proviso of last 
sentence 


¢ 


In subsection (b), the words “section applies only” are substituted 
for the words “authority is limited’. The word “standards” is sub- 
stituted for the word ‘“‘criteria’’. 

In subsection (c), the words “A contract under this section” are 
substituted for the words ‘Such contracts’. The last 33 words are 
substituted for 50:98i (28 words before proviso of last sentence). 
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SECTION 1 (48) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

2543 (a) 36:726 (1st sentence) Aug. 6, 1956, ch. 974, §§ 1 (b) (1) (as 

2543 (b) 36:726 (less Ist and 2d applicable to § 6), 6, 70 Stat. 1049, 
sentences) 1050. 


2543 (c) 36:721 (b) (1) (as appli- 
cable to 36:726) 
36:726 (2d sentence) 


29) 


In subsection (a), the words “under section 721 of title 36” are 
inserted for clarity. The words “ensigns” and “Red Cross flags’ are 
omitted as covered by the word “‘flags’’. 

In subsection (b), the words ‘‘and the whole without expense to the 
United States” are omitted as surplusage. 

In subsection (c), the words “nine days after the date of the cere- 
mony inaugurating the President” are substituted for the words “‘five 
days after the end of the inaugural period’’, in 36:726 (2d sentence), 
and 36:721 (b) (1). 

SECTION 1 (49) 


Section of : 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


2571 (a) 14:640 June 15, 1955, ch. 142, 69 Stat. 134. 


In subsection (a), the first 12 words are substituted for 14:640 (last 
20 words). The words “may be transferred”’ are substituted for the 
words ‘‘The interchange . . . is authorized’’, since the words “‘with- 
out compensation” authorize a simple one-way transfer, while the 
word “interchange” normally means a mutual exchange. The words 
“military stores . . . and equipment of every character’ are omitted 
as covered by the word ‘‘supplies” as defined in section 101 (26) of 
this title. The words “armed force’’ are substituted for the enumera- 
tion of the armed forces. 

SECTION 1 (51) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


2672 50:171b Aug. 3, 1956, ch. 939, § 406, 70 Stat. 
1015. 

The word “land” is omitted as covered by the words “any interest 
inland’. The words ‘This section does not apply to the acquisition” 
are substituted for the words “The authority under this section may 
not, however, be used to acquire”. The words “‘as a part of the same 
project”’ are inserted for clarity. 


Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

2673 5:1712-5 Aug. 3, 1956, ch. 939, § 407, 70 Stat. 

1016. 

Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 

2674 (a) 5:171z—4 (a) (less 20th Aug. 3, 1956, ch. 939, § 408, 70 Stat. 
through 33d, and 78th 1016. 


through 89th, words; 
and less clauses (1)-(4)) 

2674 (b) 5:1712-4 (a) (78th through 
89th words and clauses 
(1) and (2)) 


2674 (c) 5:171z—4 (a) (3) 
2674 (d) 5:1712-4 (a) (4) 


2674 (e) :171z-4 (a) (20th through 
33d words) 

5:1712z-4 (b) 
2674 (f) 5:1712—4 (c) 


or 


AMENDMENTS TO TITLES 10, 14, AND 32, U. 8. CODE 35 


In subsection (a), the words “the establishment and development 
of military installations and facilities” and “for projects” are omitted 
as surplusage. 

In subsection (e), the last 11 words are substituted for 5:171z—4 (b) 
(last 24 words). 

In subsection (f), the last six words are substituted for 5:171z—4 (c) 
(last 12 words). 


Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 
2675 5:171z-3 Aug. 3, 1956, ch. 939, § 417, 70 Stat. 


1018. 


The words “that are not located on a military base’ are substituted 

for the words “‘off-base”’ 

Section o 1 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

2676 {Uncodified] July 27, 1954, ch. 579, § 501 (b) (less 
provisos), 68 Stat. 560. 

The word “property’’ is substituted for the word “estate”. The 
words ‘not owned by the United States” are substituted for the words 
‘not in Federal ownership”. The words “or shall be” are omitted 
as surplusace, 


Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 
2677 [Uncodified] July 27, 1954, ch. 579, § 501 (b) (pro- 


visos), 68 Stat. 560. 

In subsections (a) and (b), the word “‘property” is substituted for 
the word “estate” 

In subsection (a), the words ‘Before acquisition of a parcel of real 
property is authorized by law” are substituted for the words “prior 
to such authorization”. The word “acquire” is substituted for the 
word “procure”. The words “if heconsiders . . . likely to be needed” 
are substituted for the words “which in their judgment is . . . likely 
to be required”. The word “prospective”’ is omitted as surplusage. 

In subsection (b), the words “for each year the option is to con- 
tinue, and proportionately for any other period” are substituted for 
the words “per annum for clarity. The words ‘not more than 3 
percent” are substituted for the words “not in excess of 3 per 
centum”’. 


Section of 
title 10 Source (U. 8, Code) Source (Statutes at Large) 
2678 42:1502a July 15, 1955, ch. 368, § 509, 69 Stat. 


351. 

The words “may buy” are substituted for the words ‘‘are respec- 
tively authorized to acquire by purchase”. The words “members 
of the armed forces” are substituted for the words “military person- 
nel”. The words ‘‘by the Federal Housing Commissioner” and ‘out- 
standing” are omitted as surplusage. The last sentence is substituted 
for 42:1502a (last 11 words of first sentence, and last sentence). 


SECTION 1 (53) 
Section o 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
2732 (a) 31:222c (a) June 7, 1956, ch. 376, § 1, 70 Stat. 255. 
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SECTION 1 (54) 
Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
2733 31:223b Mar. 29, 1956, ch. 103, §§ 1-3, 70 Stat. 
60, 61. 
SECTION 1 (55) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


2734 (a) 31:224d July 28, 1956, ch. 769, § 1, 70 Stat. 703. 
2734 (d) 31:224d 

2734 (f) 31:224i 

2734 (h) 31:224i-1 

In subsections (a) (1) and (2), the words “a foreign country” are 
substituted for the words “that country” to make clear that damage 
to a political subdivision or an inhabitant of a foreign country need 
not have occurred in that country. 

In subsection (h), the word “settle” is substituted for the words 
‘consider, ascertain, adjust, determine,”’, since the word ‘“‘settle’’, as 
defined in section 2731 of this title, includes those actions. The 
words “as provided in this section” are substituted for the words ‘‘as 
described in section 224d of this title’? and 31:224i-1 (2d sentence). 


SECTION 1 (56) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

2771 (a) 37:361 July 12, 1955, ch. 328, §§ 1-3, 4 (less 
373362 proviso), 5 (first sentence), 69 Stat. 
37 :365 295, 296. 

2771 (b) 37:364 (less proviso 

2771 (c) 37:363 (less last sentence) 

2771 (d) 37:363 (last sentence) 


In subsection (a), the definition of the term “Department’’, in 
37:361, is omitted as unnecessary, since the particular departments 
referred to are spelled out in the revised text. The definition of the 
term “uniformed services’’, in 37:361, is omitted as covered by the 
word ‘‘member” in this revised section and by sections 3 and 4 of the 
Act enacting this revised section. Clauses (1)—(6) are substituted 
for the last 5 clauses of 37:362. The words ‘regulations to be pre- 
scribed by the Secretary concerned” are substituted for the words 
“regulations of the Department concerned”’, since the ‘‘Department”’, 
as such, cannot issue regulations. 

In subsection (a) (2), the words “Surviving spouse” are substi- 
tuted tor the words ‘“‘widow or widower’. As defined in section 
101 (32), “spouse” includes a widower. 

In subsection (b), the words “are subject to’”’ are substituted for 
the words “shall be made under’’. 

In subsection (c), the word “Under” is substituted for the words 
“Subject to”. The words “rules and” are omitted as surplusage. 


SECTION 1 (57) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
3012 (h) 5:2202 (b) (1) July 31, 1956, ch. 804, § 103 (b) (1), 
70 Stat. 736. 
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SEcTION 1 (58) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3013 (b) 5:2205 (a) (20), (42) July 31, 1956, ch. 804, § 106 (a) (20), 
(42), 70 Stat. 738. 


SECTION 1 (59) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3018 5:2205 (b) (9) July 31, 1956, ch. 804, § 106 (b) (9), 


70 Stat. 739. 


SECTION 1 (60) 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
3067 (8) 10 App.:81-1 Aug. 9, 1955, ch. 654, §§ 2 (1), 3 (a), 
(c), 69 Stat. 579. 
3205 (2) 
(a) 


3209 10 App.: 166e 

3311 

3357 

3579 (a), 10 App.:376 
(b) 


3963 (b) 10 App.: 1003 
The cited sections are amended to reflect the effect of the source 
statute in changing the name of the Women’s Medical Specialist 
Corps to “Army Medical Specialist Corps”’. 
SECTION 1 (62) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3201 50:1413 (as applicable to June 25, 1956, ch. 439, § 3 (as ap- 
10:3201) plicable to 10:3201), 70 Stat. 333. 


SECTION 1 (63) 
Section of 
title 10 Source (U. 8, Code) Source (Statutes at Large) 
3202 (c) [No source] [No source] 
The word “authorized” is inserted before the word “appointment” 
to make it clear that this subsection does not itself authorize original 
appointments or promotions, 


SECTION 1 (64) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

3203 50:1413 (as applicable to June 25, 1956, ch. 439, § 3 (as ap- 

3214 10:3203 and 3214) plicable to 10:3203 and 3214), 70 
Stat. 333. 


SECTION 1 (65) 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 
3205 (a) 10 App.:20j (b) July 20, 1956, ch. 646, §§ 109, 301, 70 
3205 (b) §:171ly-1 Stat. 584, 587. 


In subsection (b), the words ‘‘Subject to subsection (a)’’ and “‘each 
of” are inserted for clarity. The word “estimate” is substituted for 
the word ‘“‘project”. The words ‘‘on the active list’”’ are substituted 
for the words “‘active duty” to conform to subsection (a) of the revised 
section. 
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SECTION 1 (66) 


Section of 


title 10 Source (U.S. Code Source (Statutes at Large 
3210 (a 10 App.:506a (a) (1) (less July 20, 1956, ch. 646, § 302 (Ist par.), 
3d, 4th, 5th, and last 70 Stat. 587. 
sentences 
3210 (b) 10 App.:506a (a) (1) (3d 
and 4th sentences 
3210 (c) 10 App.:506a (a) (1) (5th 
sentence) 
3210 (d 10 App.:506a (a) (1) (last 


sentence 
In subsection (a), the words “Subject to section 3202 (a) of this 
title’ are inserted for clarity. 


SECTION 1 (67) 


Section of 
title 10 Source (U. S. Code Source (Statutes at Large 
3211 (a [No source] {No source] 


cc 


The word “authorized” is inserted before the word ‘‘appointment”’ 
to make it clear that this subsection does not itself authorize origina! 
appointments or promotions. 


SECTION 1 (68) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3212 10 App.:506ce—4 (ce) (2d Sept. 3, 1954, ch. 1257, § 310 (e), 68 
50: 1233 (e) sentence) Stat. 1154. 
50:1233 (¢ July 20, 1956, ch. 646, k 103 (ce) (2d 


sentence), 70 Stat. 583. 


The revised section consolidates various provisions permitting “tem- 
porary” strengths in grade in excess of strengths otherwise authorized. 

After 10:541 becomes effective (see section 52 (a) of the Act of 
August 10, 1956, ch. 1041 (70A Stat. 641)), it will cover the appoint- 
ment of graduates of a service academy of one armed force in any other 
armed force. Before that time, appointments in the Army of grad- 
uates of the United States Naval Academy or the United States Air 
Force Academy are governed by agreement between the armed forces 
concerned. Appointments in the Army of graduates of the United 
States Military Academy are already covered by the reference to 
section 4353. 

SECTION 1 (69) (A) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3217 50: 1227 (a) (less 3d Sept. 3, 1954, ch. 1257, § 307 (a) (less 
through last sentences) 3d through last sentences), 68 Stat. 
1155. 


The words “any law” are substituted for the words ‘‘of other laws 
or the provisions of this chapter’’. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large 
3218 50: 1227 (a) (4th sentence) Sept. 3, 1954, ch. 1257, § 307 (a) (4th 


sentence), 68 Stat. 1155. 


The words ‘‘in the Army Reserve and the National Guard of the 
United States” are omitted as covered by the word ‘“‘reserve’’. 





AMENDMENTS TO TITLES 10, 14, AND 32, U. 8. CODE 


Section of 
title 10 


3219 (a) 


Source (U. 8S. Code) 

50: 1227 (a) (1st 27 words 
of 3d sentence, and last 
sentence) 

3219 (b) 50: 1227 (a) (3d sentence, 

less Ist 27 words) 
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Source (Statutes at Large) 


Sept. 3, 1954, ch. 1257, § 307 (a) (3d 


and last sentences), 68 Stat. 1155. 


In subsection (a), the word “authorized”’ is inserted before the word 
“appointment” to make it clear that this subsection does not itself 
authorize original appointments or promotions. 


Section of 
title 10 


3220 


Source (U. S. Code) 
50:1227 (b) 
50: 1222 (h) (as applicable 
to 50:1227 (b)) 
“the total 


The words numbers’ 


Source (Statutes at Large) 
Sept. 3, 1954, ch. 1257, §§ 302 (h) (as 
applicable to § 307 (b)), 307 (b), 68 
Stat. 1154, 1155. 
and “authorized pursuant to 


’ 


section 1191 of this title’, in 50:1227 (b), are omitted as surplusage. 


SECTION 1 
Section of 
title 10 


3230 


Source (U. S. Code) 


ise 


The words “of the United States’’ 


(69) (B) 


Source (Statutes at Large) 
July 13, 1955, ch. 358, § 604, 69 Stat. 
314, 
are inserted for clarity. 


The 


word “‘strengths”’ is substituted for the word ‘‘numbers’’. 


SEecTION 1 (71) (A) 


Section of 


title 10 
3262 


Source (U.S. Code) 


[No source] 


Source (Statutes at Large) 
[No source] 


The amendment reflects the repeal of section 3638 of this title and 


the enactment of a similar provision 


SECTION 1 


Section of 

title 10 Source (U.S. Code) 

3263 (a) 10 App.: 628b (1st 54 
words) 

3263 (b) 10 App.: 628b (less Ist 54 
and last 36 words) 

3263 (c) 10 App.: 628b (last 36 


words) 


in section 972 of this title. 


(71) (B) 


Source (Statutes at Large) 
July 12, 1955, ch. 334, § 2, 69 Stat. 299. 


In subsection (a), the words ‘“‘with his written consent” are substi- 
tuted for the words ‘‘by his voluntary written agreement’’. 


In subsection (b), the words “W 
extended under this section” are substituted for the words 


ce 


to said date’. The words “as exten¢ 
ized in this section”’ 
larly” are omitted as surplusage. 

In subsection 
words “‘shall not operate to’’. 


extended”’ are substituted for the w« 


(c), 


SECTION 


Section of 


title 10 Source (U. 8. Code) 
3285 10 App. :506c—2 (b) 
10 App.:506e—7 (as 


applicable to 
10 App.:506ce—2 (b)) 


hile serving under an enlistment 
“subsequent 


1 the term of enlistment as author- 


, ‘and shall receive’, ‘‘in all respects’’, and “regu- 


the words ‘‘does not’’ are substituted for the 
The words ‘‘term, if it had not been so 


yrds ‘“‘former term of enlistment’’. 


1 (72) 
Source (Statutes at Large) 
July 20, 1956, ch. 646, §§ 101 (b), 106 
(as applicable to § 101 (b)), 70 Stat. 
582, 583. 
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The Army Nurse Corps and the Army Medical Specialist Corps are 
not included in the exception, since the applicability of this section, 
as originally enacted, to those corps was not based on section 506 of 
the Officer Personnel Act of 1947 (10:506c), which was cited in Senate 
Report No. 2484, 84th Cong., 2d Sess., p. 205, as the source for this 
section, and which was repealed by section 304 (b) of the source 
statute, but was based on 10:166 (c) (last 15 words of 1st sentence 
and last 27 words of 2d sentence) and 10:166a (c) (last 15 words of 
Ist sentence, and 2d sentence), which was unaffected by the source 
statute. (See Revision Note for section 3291 (op. cit., p. 208).) The 
word “original” is inserted since the source statute does not apply to 
promotions. The words ‘‘and except as provided in section 4353 (b) 
of this title,’ are inserted to make clear that a cadet may be appointed 
in the Regular Army under section 43538 (b) of title 10, even though 
he is under 21 years of age and not a citizen of the United States. 


SECTION 1 (73) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
3286 (a) 10 App.:506c-3 (a) July 20, 1956, ch. 646, §§ 102, 106 (as 
10 App.:506c—7 (as ap- applicable to § 102), 70 Stat. 582, 
plicable to 10 App.: 583. 
506ce-3 (a)) 
3286 (b) 10 App.:506ce-3 (b) 


10 App.:506c-7 (as ap- 
plicable to 10 App.: 
605¢e-3 (b)) 
In subsections (a) and (b), the word “‘originally”’ is inserted since 
the source statute does not apply to promotions. 
In subsection (b), the words “in the armed forces” are inserted for 
clarity. 
SECTION 1 (74) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3287 (a) 10 App. :506c—4 (a) (less July 20, 1956, ch. 646, §§ 103 (a) (less 
clause (4)) clause (4)), (b), (ec) (last sentence), 
10 App.:506c—7 (as ap- 106 (as applicable to § 103 (a) (less 

plicable to 10:506c—4 clause (4)), 70 Stat. 582, 583. 


(a) (less clause (4))) 
3287 (b) 10 App.:506c—4 (b) 
3287 (c) 10 App.:506c—4 (ce) (last 
sentence) 

In subsections (a), (b), and (c), the word “originally” is inserted 
since the source statute does not apply to promotions. 

In subsection (a), clause (C) is substituted for 10 App.:506c—4 
(a) (3), and clause (D) is substituted for 10 App.:506c—4 (a) (5), for 
clarity. 

SECTION 1 (75) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3288 10 App.: 506c—5 (less last July 20, 1956, ch. 646, §§ 104 (less last 
18 words) 18 words), 106 (as applicable to § 104 
10 App.: 506c-7 (as appli- (less last 18 words)), 79 Stat. 583. 


cable to 10 App.: 506c—5 
(less last 18 words)) 


The word “originally” is substituted for the words ‘under sections 


506c-2 to 506c—9 of this title’, since the title referred to does not 
apply to promotions. The words “Based on” are omitted as 
surplusage. 
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SECTION 1 (77) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

3294 (a) 10 App.: 9la (a) Apr. 30, 1956, ch. 223, § 1 (1st 2 pars.), 
10 App.: 9la (g) 70 Stat. 119, 120; July 24, 1956, ch. 
10 App.: 121a (a) 675, § 1 (a), (b) (as applicable to 

3294 (b) 10 App.: 91a (b) service credit), (c), 70 Stat. 608. 


10 App.: 121a (b) 


In subsection (a), the words ‘Subject to any limitation on the 
commissioned strength of the Army . . . prescribed by law’’, in 10 
App.: 91a (a) and 121a (a), are omitted, since unless otherwise specified 
all appointments must be within the authorized strength. The words 
“the President, by and with the advice and consent of the Senate’’ 
in 10 App.: 91a (a) and 121a (a), are omitted as covered by section 
3284 of this title. The words ‘‘as the needs of the Army require” 
are substituted for the words “in such numbers as the needs of the 
services may require’’, in 10 App.: 91a (a) and 121a (a). Clause (4) 
is substituted for 10 App.: 9la (g) (8). The words ‘‘possess such 
qualifications as the Secretary concerned may prescribe for his service” 
are omitted as covered by the last 14 words of the second sentence of 
the revised subsection. 

In subsection (b), the words ‘‘but not less than four years’ are 
substituted for the words “but not less than the minimum prescribed 
below” and 10 App.: 91a (b) (2d sentence) and 121la (b) (2d sentence). 


SECTION 1 (78) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3295 10 App.: 506¢c—5 (last 18 July 20, 1956, ch. 646, §§ 104 (last 18 
words) words), 106 (as applicable to § 104 
10 App.: 506c-7 (as appli- (last 18 words)), 70 Stat. 583. 


cable to 10 App.: 506¢e—-5 
(last 18 words)) 

The words “who is originally appointed in a commissioned grade 
in the Regular Army”, in 10 App.: 506c-5, are substituted for the 
words “so appointed”. The words ‘and whose name is to be carried 
on a promotion list”’ and “of the same grade”’ are inserted for clarity. 
The last 46 words are substituted for the words “such officer’’, in 
10 App.: 506c—5. 

SECTION 1 (79) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3314 10 App.: 506c—7 (as appli- July 20, 1956, ch. 646, §§ 106 (as ap- 
cable to 10 App.: 506¢e—9) plicable to § 108), 108, 70 Stat. 583, 
10 App.: 506¢c-9 584. 


The word “commissioned” is inserted since the source statute applies 
only to commissioned officers. The word “original” is inserted since 
the source statute does not apply to promotions. The words ‘on a 
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recommended list awaiting promotion” are substituted for the words 
“ec ne ion . : ”? . oe rT rardea ‘4 2a 
otherwise eligible for promotion” for clarity. The words “‘under sec- 
tions 506c—2 to 506c—9 of this title’, in 10 App.: 506c—9, are omit- 
ted as surplusage. The words “or delayed” are inserted for clarity. 


SECTION 1 (80) (A) 
Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
3352 (a)  50:1254 Sept. 3, 1954, ch. 1257, § 322, 68 Stat. 
1161. 


Section 1 (80) (B) 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

3353 (a) 50:1191 (less last sentence) Sept. 3, 1954, ch. 1257, § 201, 68 Stat 

3353 (b) 50:1191 (last sentence, less 1150; June 30, 1955, ch. 247, § 1 (a) 
last 67 words) 69 Stat. 218. 

3353 (c) 50:1191 (last 67 words of 


last sentence 


In subsection (a), the words ‘“‘For the purposes of chapters 337 and 
363 of this title, a person who is appointed as a reserve commissioned 
officer of the Army” are substituted for 50:1191 (1st 28 words of Ist 
sentence). 

In subsection (b), the words ‘‘A person covered by subsection (a)’ 
are substituted for the words “ Any such person”. The words ‘ a 
for the purposes of subsection (a)’”’ are substituted for the words 
“for the purpose of this chapter only’. The words ‘‘for the purpose 
of or’ are omitted as surplusage. 

In subsection (c), the first 19 words are substituted for the words 

“and a person ... if appointed for assignment as an officer 
in a comparable assignment in another Armed Force’. The words 
“may be” are omitted as surplusage. 


Section 1 (80) (C) 
Section of 
title 10 Source (U. 8. Code Source (Statutes at Large) 


3354 (b) {Uncodified] Sept. 3, 1954, ch. 1257, § 702 (e), 68 
Stat. 1189. 

In subsection (b), the first 19 words are substituted for the twenty- 
first through the fiftieth words of the source statute. The words “is 
not” are substituted for the words “shall not be deemed”. The words 
“active duty for training” are omitted as covered by the words ‘‘active 
duty” as defined by section 101 (22) of this title. The words “ordered 
to’”’ and “‘by competent authority” and the last 32 words of the source 
statute are omitted as surplusage. 


Section 1 (80) (D) 
Section of 
title 10 Source (U.S. Code Source (Statutes at Large) 


3357 10 App.:376 Aug. 9, 1955, ch. 654, § 2 (2), 69 Stat. 
579. 
The words “‘a woman” are omitted, since the source statute author- 
izes the appointment of males as reserve officers of the Corps con- 
cerned. 
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SEcTION 1 (80) (E) 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
225 (a) Sept. 3, 1954, ch. 1257, § 305 (a), 68 
Stat. 1154. 


The words ‘Based upon the service credited under section 3353 of 
this title’’ are inserted for clarity. 


3359 50: 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 
3360 (a) 50:1192 (a) Sept. 3, 1954, ch. 1257, §§ 202 (a), 
3360 (b) 50: 1222 (f) 302 (f), (g) (as applicable to promo- 
50:1225 (b) tion), 305 (b), 68 Stat. 1150, 1153, 
3360 (c) 50: 1222 te) (as applica- 1154; June 30, 1955, ch. 247, § 6, 
ble to promotion) 69 Stat. 221. 


In subsections (b) and (c), the introductory clause is inserted to 
confine the applicability of the formulas set forth in those revised 
subsections to the revised sections of this chapter that are based on 
sections of the source statutes containing the words “promotion serv- 
ice”’ or ‘‘total years of service’’, as the case may be. 


Section of 


Ute 10 Source (U, 8S. Code Source (Statutes at Large) 
3362 (a) 50:1193 (a) Sept. 3, 1954, ch.1257, §§ 203, 303 (e) (as 
3362 (b) 50:1193 (b) applicable. to promotion}, 68 Stat. 
50:1193 (d) (1st sen- 1150, 1154. 
tence) 
3362 (c) 50:1193 (c) 
3362 (d) 50:1193 (d) (less Ist and 
last sentences) 
3362 (e) 50:1193 (d) (last sen- 
tence) 
3362 (f) 50:1193 (e) 
3362 (g) 50: 1223 (e) (as applica- 


ble to promotion) 


In subsection (a), the words “and other boards of officers appointed 
under this chapter” are omitted, since only selection boards are men- 
tioned in this revised chapter. The words ‘to consider reserve com- 
missioned officers’’ are inserted for clarity. The words “competent” 
and “appointed il are omitted as surplusage. 

In subsection (b), the words ‘‘are senior in regular or reserve grade 
to, and who outrank” are substituted for the words “shall be senior 
in permanent grade and temporary rank to” 

In subsection (c), the words “board upon which he served” are 
omitted as surplusage. 

In subsection (d), the words “his duties” are substituted for the 
words “the duties imposed on him as a member of such board’. The 
words “officer who is appointed” are omitted as surplusage. The 
words “or affirm’ are omitted as covered by the word “oath” as 
defined in section 1 of title 1. 

In subsection (f), the words ‘is entitled to send” are substituted 
for the words “shall have the right to forward’. The word “letter” 
is substituted for the words “written communication”. The last 
sentence is substituted for 50:1193 (e) (last 15 words of 1st sentence). 
The words “‘to his consideration” are omitted as surplusage. 

In subsection (g), the words “not inconsistent with the provisions 
hereof” are omitted as surplusage. 
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Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

3363 (a) 50: 1226 (a) Sept. 3, 1954, ch. 1257, §§ 302 (h) (as 
3363 (b) 50: 1226 (less (a)) applicable to § 303 (c)), 303 (less (a) 
3363 (c) 50: 1223 (d) and (e)), 306, 68 St: * 1154, 1155; 


3363 (d) 50: 
3363 (e) 50: 


] (b) June 30, 1955, ch. 247, § 7, 69 Stat. 

1 
3363 (f) 50:1 

1 

] 


3 
3 (f) 221. 
3 (g) 
3363 (g) 50: 3 (c) 
50: 2 (h) (as applicable 
): 1223 (c)) 

In subsection (b), the last sentence is substituted for the words 
“other than an adjutant general or assistant adjutant general of a 
State, Territory, or the District of Columbia” 

In subsection (c), the words ‘“‘before the date on which it is antici- 
pated that he will be promoted” are substituted for the words “prior 
to the anticipated date of his promotion”. The words ‘under this 
chapter” and “if recommended by the selection board” are inserted 
for clarity. 

In subsection (d), the words “under this chapter’ are substituted 
for the words ‘“‘To carry out the provisions of this subchapter”. The 
words ‘“‘the grade to which he is promoted” are substituted for the 
words “the higher grade”. The words “the effective date of the pro- 
motion” are substituted for the words “such effective date’’. 

In subsection (g), reference in 50:1222 (h) to special branches 
“enumerated in the Army Organization Act of 1950” is omitted, since 
those branches are enumerated in section 3064 of this title. 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
3364 (a) 50:1237 (a) Sept. 3, 1954, ch. 1257, §§ 302 (h) (as 
50:1222 (h) (as applicable applicable to § 314 (less (b)), 314 
to 50:1237 (a)) (less (b)), 68 Stat. 1154, 1158: June 
3364 (b 50: 1237 (c) (less clause (2)) 30, 1955, ch. 247, § 8, 69 Stat. 222. 


50:1222 (bh) (as applicable 
to 50: 1237 (c) (less clause 


9 
3364 (c 50:1237 (c) (clause (2)) 
50:1222 (h) (as applicable 
8) 
2 


to 50:1237 (c) (clause 
3364 (d) 50: 12387 (d) 

In subsections (a), (b), and (c), reference in 50:1222 (h) to the 
special branches ‘‘enumerated in the Army Organization Act of 1950” 
is omitted, since the branches are enumerated in section 3064 of this 
title. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at u arfe 
3365 (a) 50:1231 Sept. 3, 1954, ch. 1257, §§ 308, 331 (as 
50:1271 (less Ist 35 words applicable to § 308), 68 Stat. 1155, 
of 2d sentence, as appli- 1164, 
eable to 50: 123 1) 
3365 (b 50:1271 (1st 35 words of = 
sentence, as apy plical le to 
50: 123 


In subsection (a), the words “Without regard to vacancies” are 
substituted for the words “regardless of a vacancy in the grade of 
first lieutenant’’, in 50:1231. 

Subsection (b) is substituted for the words “‘in lieu of examination 
for Federal recognition’”’, in 50:1271. 
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Section of 
title 10 


3366 (a) 


Source (U. 
50: 1233 (a) 
50: 1271 (less 29th through 
35th words of last sen- 
tence, as applicable to 
50: 1233 (less (e))) 
50: 1233 (c) 
50: 1233 (d) 
50: 1237 (b) (as applicable 


8. Code) 


3366 (b) 
3366 (c) 
3366 (d) 


to 50: 1233) 
3366 (e) 50: 1274 
3366 (f) 50: 1233 (b) 


3366 (g) 50:1271 (29th through 
35th words of last sen- 
tence, as applicable to 
50: 1233 (less (e))) 


In subsection (a), 


the words ‘Without regard to vacancies” 
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Source (Statutes at Large) 

Sept. 3, 1954, ch. 1257, §§ 310 (less 
(e)), 314 (b) (as applicable to § 310), 
331 (as applicable to §310 (less (e))), 
334, 68 Stat. 1156, 1158, 1164, 


are 


substituted for the words “Regardless of a vacancy in the next higher 


grade”’ 


will complete”’ 


The words “for promotion to the next higher reserve grade” 
are substituted for the words “by a selection board”, 
are substituted for the words ‘‘he has’’. 


The words ‘the 
The table is 


substituted for the words “four, seven, or seven years of promotion 


service, — ss ly, 
section 1238 (a) of this title’’ 

In viclidaati (b), the words 
substituted for the words 
which recommended”’ 

In subsection (c 
substituted for the words 
‘‘whichever is later’’ 

In subsection (d), the words 


eration”’ 
percent” 
per centum 
In subsection (e), 
surplusage. 


”) 


“without regard to vacancies 
“regardless of a vacancy in the grade for 


), the words ‘becomes subject to this section”’ 
‘‘hecomes 
on the later of the following dates”’ 


“‘a number specified by him” 
stituted for the words ‘‘a specified number” 
are omitted as surplusage. 
are substituted for the words ‘shall 


the words “by a selection board” 


and the total years of service required by 


9 


are 


are 
The words 
are substituted for the words 


a nonunit officer’ 


are sub- 
The words “‘for consid- 
The words “must be at least 80 
a minimum of 80 


are omitted as 


Subsection (g) is substituted for 50:1271 (29th through 35th words 


of last sentence). 


Section of 
title 10 Source (U. S. Code) 
3367 (a) 50: 1232 (a) 

50:1271 (less 29th through 
35th words of last sen- 
tence, as applicable to 
50: 1232) 

3367 (b 50 1232 (b 
3367 (c) 50: 1237 (b) (less appli- 
cability to 50: 1233) 
67 (d) 50: 1232 (c 
3367 (e) 50:1271 (29th through 
35th ade of last 


sentence, 
to 50: 


as applicable 


1232) 


In subsection (a), the words 
B02 7282 (8), 


board” 


“appoint 
are omitted as surplusage. 
are substituted for the words 


Source (Statutes at Large) 

Sept. 3, 1954, ch. 1257, §§ 309, 314 (b) 
(less applicability to § 310), 331 (as 
applicable to § 309), 68 Stat. 1156, 
1158, 1164. 


and’ and “for more’’, in 


The words “a selection 
one or more selection boards” 


e 
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The words ‘for promotion to those grades” are substituted for the 
words “‘to fill the vacancies’’. 

In subsection (b), the words ‘Upon attaining the total years of 
service required by section 1238 (a) of this title’ are omitted as 
surplusage. 

In subsection (c), the words ‘‘must be at least 80 percent’’ are 
substituted for the words “shall . . . a minimum of 80 per centum”’, 

Subsection (e) is substituted for 50:1271 (29th through 35th words 
of last sentence). 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


3368 50: 1234 Sept. 3, 1954, ch. 1257, § 311, 68 Stat. 
1157. 

The last 12 words of the last sentence are inserted to reflect section 
3846 of this title. The words ‘under either section” are inserted for 
clarity. The word “nonunit”’ is omitted since sections 3366 and 3367 
cover only that kind of officer. 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 
3369 50: 1238 (c) Sept. 3, 1954, ch. 1257, §§ 315 (c), 
50:1271 (as applicable to 331 (as applicable to § 315 (c)), 
50:1238 (c)) 68 Stat. 1159, 1164. 


The table is substituted for the words ‘service prescribed in sub- 
section (a) of this section’’, in 50:1238 (c). 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large 
3370 (a) 50: 1235 (1st sentence) Sept. 3, 1954, ch. 1257, §§ 312, 331 (as 
50:1271 (less 29th through applicable to § 312), 68 Stat. 1157, 
35th words of last sen- 1164. 


tence, as applicable to 


50: 1235) 


3370 (b) 50: 1235 (2d and 3d sen- 
tences) 

3370 (c) 50: 1235 (4th sentence 
3370 (d 50:1235 (less Ist 4 sen- 
tences 
3370 (e) 50:1271 (29th through 


35th words of last sen- 
tence, as applicable to 
50: 1235) 
In subsection (b), the words “for consideration under this section’”’ 
are inserted for clarity. 
In subsection (c), the words ‘‘among those on the zone of considera- 
tion list’’ are omitted as surplusage. 
Subsection (e) is substituted for 50:1271 (29th through 35th words 
of last sentence). 


‘ 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
3371 (a) 50: 1236 (1st sentence) Sept. 3, 1954, ch. 1257, §§ 313, 331 (as 
50: 1271 (less 29th through applicable to § 313), 68 Stat. 1157 
35th words of last 1164, 


sentence, as applicable 
to 50: 1236) 


3371 (b 50:1236 (2d sentence 

3371 (c) 50: 1236 (less lst and 2d 
sentences) 

3371 (d 50:1271 (29th through 


35th words of last sen- 
tence, as applicable to 
50: 1236) 
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In subsection (a), the last sentence is substituted for the words 
‘‘who fulfill the requirements of section 1226 of this title and who 
meet minimum standards to be prescribed by the Secretary’’, in 
50:1236 (1st sentence). The words “appoint and” are omitted as 
surplusage. 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
3375 50: 1266 Sept. 3, 1954, ch. 1257, § 329, 68 Stat. 


1163. 


The words ‘‘a reserve general officer grade”’ are substituted for the 
words “a grade above colonel”. The words “as the officer elects” are 
substituted for the words ‘at the option of the officer’. The words 
“require that one of the following actions” and 50:1266 (last 19 
words) are omitted as surplusage. 


Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
3378 (a) 50:1198 (less last 39 Sept. 3, 1954, ch. 1257, § 208, 68 Stat. 


words) risa’ 
3378 (b) 50:1198 (last 39 words) 

In subsection (b), the words “shall be treated as if he had not” 
are substituted for the words “‘and shall not be deemed to have been”’ 
The words ‘‘that found him qualified for that Federal recognition’’ 
are substituted for the words “which last . . . examined him prior 
to the time he is returned to an active status’’. 


Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

3380 (a 50:1273 (a) Sept. 3, 1954, ch. 1257, § 333, 68 Stat. 
3380 (b 50:1273 (less (a)) 1164; June 30, 1955, ch. 247, §§ 2, 


10, 69 Stat. 218, 222. 
In subsection (a), the words “If he elects not to” are substituted 
for the words ‘“‘If he does not desire to”’ 
In subsection (b), the words “may not elect to be relieved” are 
substituted for the words “shall not have the election of relief’’. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 


3382 50: 1241 Sept. 3, 1954, ch. 1257, § 316, 68 Stat. 
l 


— 
or 
- 

Noe 


The words ‘‘Without regard to vacancies” are substituted for the 
words “irrespective of the existence of a vacancy in such grade” 
The words ‘“‘designated by him” are substituted for the words “acting 
under his discretion’’, 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3383 (a) 50: 1242 (a) Sept a 1954, ch. 1257, § 317, 68 Stat. 
3383 (b) 50: 1242 (b) (1st and 2d 11 
sentences) 
3383 (ce) 50: 1242 (b) (3d sentence) 
3383 (d) 50:1242 (b) (less Ist 3 


sentences) 
In subsection (a), the words “that is organized to serve as a unit” 
are inserted for clarity. 
In subsection (b), the last 10 words of the last sentence are substi- 
tuted for the words “provided the officer has not previously been 
promoted under this provision” 
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Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3384 (a) 50: 1243 (a) Sept. 3, 1954, ch. 1257, § 318, 68 Stat. 
3384 (b) 50: 1243 (b) 1159. 


3384 (c) 50: 1243 (c) 

3384 (d) 50: 1243 (d) (less last sen- 
tence) 

3384 (e) 50: 1243 (d) (last sen- 
tence) 

In subsection (a), the words “that is organized to serve as a unit” 
are inserted for clarity. 

In subsection (b), the words ‘‘At any time’ are omitted as sur- 
plusage. 

In subsection (c), the words ‘In order” and ‘‘by a selection board” 
are omitted as surplusage. The words “under this section” are 
inserted for clarity. 

In subsection (e), the words “for which considered’”’ are omitted as 
surplusage. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3385 50:1253 Sept. 3, 1954, ch. 1257, § 321, 68 Stat. 
1160. 


The words ‘‘as of the date”’ are substituted for the words “effective 
on the date’’. 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 
3386 50:1278 Sept. 3, 1954, ch. 1257, § 338, 68 Stat, 
1165. 
The words “shall be promoted . . . that is equal” are substi- 
tuted for the words “‘shall be appointed . . . equal’. The words 
| 


“who is promoted under this section” are inserted for clarity. The 
words “‘completes the service prescribed under section 3369 of this 
title for promotion to the grade concerned” are substituted for the 
words “‘is qualified under section 1238 (a) of this title’. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3388 50: 1272 Sept. 3, 1954, ch. 1257, § 332, 68 Stat. 
1164. 


The words “under section 3383 of this title’ are substituted for the 
words ‘“‘under part 3 of this subchapter’. The words ‘under sec- 
tion 3383 or 3384 of this title’ are substituted for the words ‘‘under 
that part”. The words “treated as if he had not” are substituted for 
the words ‘‘deemed not to have been’. No reference to section 3382 
of this title, relating to the promotion of second lieutenants assigned 
to units of the Army Reserve, is made, since no zone of consideration 
lists are maintained for the promotion of those officers. 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 

3389 (a) 50:1275 (less last 29 Sept. 3, 1954, ch. 1257, § 335, 68 Stat. 
words, as applica le to 1165. 
Army Reserve) 

3389 (b) 50:1275 (less last 29 


words, as applicable to 

Army National Guard 

of the United States 
3389 (c) 50:1275 (last 29 words) 
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In subsections (a) and (b), the words “an appropriate higher reserve 
grade that is not higher than his temporary grade” are substituted for 
the words “an appropriate higher grade . . . equal to or lower than 
his temporary grade’’. 

In subsection (b), the words ‘‘who is on active duty in a temporary 
gerade that is higher than his reserve grade” are substituted for the 
words “on active duty who holds an appointment in a temporary 
grade higher than his current grade’. 


Section of 


‘ 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3390 (a), 50:1276 Sept. 3, 1954, ch. 1257, § 336, 68 Stat. 
(b) 1165. 


In subsection (a), the last sentence is substituted for the words 
“specially created for that purpose, if necessary’. The words “of 
the State or Territory, Puerto Rico, the Canal Zone, or the District 
of Columbia, as the case may be”’ are substituted for the word “State” 
for clarity. The words “automatically” and “unit” are omitted as 
surplusage. 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


3391 50:1224 Sept. 3, 1954, ch. 1257, § 304, 68 Stat. 
1154. 

The words ‘‘A reserve officer” are substituted for the words “Reserve 

officer’. 

Section of 

title 10 Source 'U. 8. Code) Source (Statutes at Large) 

3392 50:1255 Sept. 3, 1954, ch. 1257, § 323, 68 Stat. 
1161. 

The words ‘upon being extended Federal recognition” are substi- 
tuted for the words ‘effective upon the date of extension of Federal 
recognition”’, 

Section of 

title 10 Source (U, 8. Code) Source (Statutes at Large) 

3393 50: 1200 Sept. 3, 1954, ch. 1257, § 210, 68 Stat. 
1152. 

The words “may not be made a condition to” are substituted for the 
words ““There shall be no requirement for’’. 


Srecrion 1 (81) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3444 (d) 10 App.: 91a (d) Apr. 30, 1956, ch. 223, § 1 (4th par.), 
10 App.:121a (d) 70 Stat. 120. 


34 App.:21e (d) 
34 App.:51b (d) 

The first 19 words are inserted for clarity. The words ‘“‘after the 
effective date of this amendatory Act” are omitted as executed. The 
words ‘‘to be credited to officers appointed under this section” are 
omitted as surplusage. 


Section of 
title Source (U. S, Code) Source (Statutes at Large) 
3445 [No source] [No source] 


The amendment reflects the repeal of section 3443 of this title. 


title 1 Source (U. 8. Code) Source (Statutes at Large) 


3446 10 App.:499 June 15, 1956, ch. 388, 70 Stat. 282. 
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The words ‘“‘commissioned officers and warrant’’ are omitted as 
covered by the definition of the word “officer” in section 101 (14) of 
this title. The words ‘‘condition is such that’’ are substituted for 
the words “reconstruction has reached a point where’’. 


Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 


3447 [No source] {No source] 
The amendment reflects the repeal of section 3443 of this title. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3452 10 App.: 91a (e) Apr. 30, 1956, ch. 223, § 1 (5th par.), 
10 App.:121a (e) 70 Stat. 120; July 24, 1956, ch. 675, 


§ 1 (b) (less applicability to service 
credit), 70 Stat. 608. 

The words “including those relating to selection for promotion” are 
omitted as covered by the words “Notwithstanding any other pro- 
vision of law”. The words “who is appointed under this section or 
any other provision of law” are omitted as surplusage. The words 
“the first anniversary of the date upon which he graduated from” are 
substituted for the words “one year after completion of”’ 


SEecTION 1 (82) (A) 


f 


Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

3494 50:1197 Sept. 1954, ch. 1257, § 207, 68 Stat. 
] aD 


The words “reserve grade”’ are substituted for the words ‘ 


‘crades 
held by them as Reserve officers”’ 


SEecTION 1 (83) 


Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
3504 (c) (2) {No source] [No source] 


The insertion is made to reflect the change in name of the Women’s 
Medical Specialist Corps to Army Medical Specialist Corps made by 
section 2 (1) of the Act of August 9, 1955, ch. 654 (69 Stat. 579). 
Reference to the old name is retained, since service before the change 
in name is also taken into account. 


SECTION 1 (85) 


Section of 

title 1( Source (U. 8S. Code) Source (Statutes at Large 

3571 (a) 10 App.: 511 (1st sentence) Sept. 3, 1954, ch. 1257, § 702 (b), 68 
3571 oe 10 App.: 511 (2d sentence) Stat. 1188. 

3571 (c) 10 App.: 511 (less Ist and 


2d se nte neces) 


In subsection (a), the words ‘‘Unless special assignment is made by 
the President under the provisions of section 507 of this title” are 
omitted as surplusage, since they relate to command and not to rank. 
The substance of the omitted words is covered by section 3578 of this 
title. The seventh through the twentieth words are substituted for 
10 App.:511 (26th through 45th words of Ist sentence). 

In subsection (a) (1), the words “serving in his regular grade”’ are 
inserted, since clause (2) covers regular officers serving in a temporary 
grade. 
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Subsection (a) (2) is inserted as a necessary implication of the words 
‘is that stated in his commission or letter of appointment”’. 

In subsection (a) (3), the words “his date of entry on active duty”’ 
are substituted for the words ‘that on which he enters the active 
military service of the United States’. The words ‘‘computed by 
adding’’ are substituted for the words “equal to the total of’. 

Subsection (a) (3) (B) is substituted for 10 App.:511 (clause (2) 
of Ist sentence, less last 44 words). 

Subsection (a) (3) (C) is substituted for 10 App.:511 (last 44 words 
of clause (2) of Ist sentence). 

Subsection (a) (3) (D) is substituted for 10 App.:511 (clause (3) of 
Ist sentence). 

In subsection (b), the words “rank is’”’ are substituted for the words 
“precedence shall be’. ‘The words “which shall include all time 
served on active duty or active duty for training as defined by section 
901 of Title 50 as a commissioned officer in the Federal service” are 
omitted as surplusage. The last twelve words are substituted for 
10 App.:511 (last 22 words of 2d sentence). 

In subsection (c), the introductory clause is substituted for the 
words ‘“‘When length of such service is the same’ to reflect revised 
subsections (a) and (b). Clause (2) is substituted for the words 
“Shall take rank among themselves according to their places on the 
promotion list’, since rank among regular officers is covered by 
sections 3573 and 3574 of this title. The words ‘rank before’’ are 
substituted for the word ‘‘preceding’’. The words “of the same date 
of rank and length of service” are omitted as covered by the intro- 
ductory clause. 


’ 


SECTION 1 (86) 


Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 
3574 (c) 10 App.:506ce—4 (¢c) (3d July 20, 1956, ch. 646, § 103 (c) (3d 
sentence) sentence), 70 Stat. 583. 
SECTION 1 (87) 
Section of 
title 10 Source (U. 8, Code) Source (Statutes at Large) 
3579 [No source] {No source.] 


This amendment reflects the authority contained in section 3357 of 
this title to appoint males as reserve officers of the Corps concerned. 


SecTion 1 (89) 


Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
3685 (b) 50:1125 July 30, 1956, ch. 789, § 4 (b), 70 Stat. 


729. 


50:1125 (1st sentence) is omitted as executed by this revised title, 
since distinctions between the applicability of law to men and women 
are omitted except where the context requires otherwise, 


SECTION 1 (90) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
3687 (1) 50:1015 (as applicable to Apr. 23, 1956, ch. 209, § 2 (as appli- 
10:3687 (1)) cable to 10:3687 (1)), 70 Stat. 115. 
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SECTION 1 (92) (A) 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
3721 (1) 50:1015 (as applicable Apr. 23, 1956, ch. 209, § 2 (as applicable 
to 10:3721 (1)) to 10:3721 (1)), 70 Stat. 115. 


Section 1 (92) (B), (C), (D) 


) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3722 10 App.:455ce Aug. 1, 1956, ch. 830, § 2, 70 Stat. 
805. 


SecTion 1 (93) (A) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3819 50:1261 (as applicable to Sept. 3, 1954, ch. 1257, § 324 (as 
Army Reserve) applicable to Army Reserve), 68 


Stat. 1161. 


The words “if he is not promoted” are substituted for the words 
“whose promotion to the next higher grade is not accomplished”’, 


SEcTION 1 (93) (B) 


Section of 

title 10 Source (U. S. Code Source (Statutes at Large) 

3820 (c) 50:1261 (as applicable to Sept. 3, 1954, ch. 1257, § 324 (as 
Army National Guard applicable to Army National Guard 
of United States of United States), 68 Stat. 1161. , 


In subsection (c), the words ‘from his reserve appointment” are 
inserted, since discharge from the Army National Guard is contingent 
upon other factors. 

SECTION 1 (94) 
Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 

3841 50:1263 (f) (as applicable Sept. 3, 1954, ch. 1257, § 326 (f) (as 
to 2d lieutenants; Ist applicable to 2d lieutenants; Ist 
lieutenants; and captains lieutenants; and captains not on a 
not on a recommended recommended list), 68 Stat. 1162. 


’ 


list) 
The words “After July 1, 1960” are substituted for the words 
“Effective after that date which is five years after July 1, 1955”’. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

3842 50: 1263 (f) (less applica- Sept. 3, 1954, ch. 1257, § 326 (f) (less 
bility to 2d lieutenants; applicability to 2d lieutenants; Ist 
Ist lieutenants; and cap- lieutenants; and captains not on a 
tains not on a recom- recommended list), 68 Stat. 1162. 


mended list 
The words ‘After July 1, 1960” are substituted for the words 
mes 


“Effective after that date which is five years after July 1, 1955 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

3843 (a) 50: 1263 (a) (1st par., as Sept. 3, 1954, ch. 1257, § 326 (a) (1st 
applicable to brigadier par., as applicable to brigadier gen- 
generals not on a recom- erals not on a recommended list, and 
mended list) as applicable to grades below briga- 

3843 (b) 50: 1263 (a) (1st par., as dier general), 68 Stat. 1161. 


applicable to grades 
below brigadier general) 
In subsection (b), the words “after July 1, 1960” are inserted to 
reflect 50:1263 (words of 2d paragraph (before colon)). 
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Section of 
title 10 


3844 


Source (U. 8S. Code) 

50:1263 (a) (1st par., as 
applicable to major 
generals other than 
Chief of National Guard 
Bureau, adjutants 
general, and command- 
ing generals, and as ap- 
plicable to brigadier 
generals on a recom- 
mended list) 

50:1263 (b) (as applicable 
to 50:1263 (a) (as appli- 
cable to brigadier 
generals on a recom- 
mended list) ) 


Source (Statutes at Large) 

Sept. 3, 1954, ch. 1257, § 326 (a) (1st 
par., as applicable to major generals 
other than Chief of National Guard 
Bureau, adjutants general, and com- 
manding generals, and as applicable 
to brigadier generals on a recom- 
mended list), (b) (as applicable to 
§ 326 (a) (as applicable to brigadier 
generals on a recommended list)), 
68 Stat. 1161, 1162. 


The words “in an active status’’ 
‘‘who is not removed from an active 
other provisions of law’’. 


are substituted for the words 
status at an earlier date under 


Section of 
title 10 


3845 


Source (U. 8S. Code) 

50: 1263 (a) (1st par., as 
applicable to Chief of 
National Guard Bureau, 
adjutants general, and 
commanding generals) 


Source (Statutes at Large) 
pt. 3, 1954, ch. 1257, § 326 (a) (1st 
par., applicable to Chief of 
National Guard Bureau, adjutants 
general, and commanding generals), 
68 Stat. 1161. 

The words “Except as provided hereafter in this section’ and 
“who is not removed from an active status at an earlier date under 
other provisions of law” are omitted as surplusage. The words 
“An officer of the Army National Guard of the United States who is” 
are inserted for clarity, since the Chief of the National Guard Bureau 
might be a member of the Air Force and be covered by section 8845 


TP 


as 


of this title. 


Section of 
title 10 


3846 


Source (U. 8. Code) 
50: 1262 


Se 


Source (Statutes at Large) 
pt. 3, 1954, ch. 1257, § 325, 68 Stat. 
1161; June 30, 1955, ch. 247, § 9, 
69 Stat. 222. 


The words “but not recommended” are substituted for the words 


“and not recommended for promotion 


Section of 
title 10 Source (U. 8. Code) 
3847 50: 1264 (d) (2) (less last Se 


sentence) 

50: 1264 (e) (as applicable 
to Women’s Army Corps 
majors) 


by either board’’. 


Source (Statutes at Large) 
pt. 3, 1954, ch. 1257, § 327 (d) (2) 
(less last sentence), (e) (as applicable 
to Women’s Army Corps majors), 
68 Stat. 1163. 


The words “After July 1, 1960” are substituted for 50:1264 (e). 


Section of 
title 10 


3848 (a) 


Source (U. 8. Code) 

50: 1264 (b) 

50: 1264 (e) (as applicable 
to Ist lieutenants, cap- 
tains, majors, and lieu- 
tenant colonels) 

50: 1264 (c) (as applicable 
to lieutenant colonels) 
50: 1263 (d) (as applicable 

to 50: 1264 (b)) 


3848 (b) 
3848 (c) 


Source (Statutes at Large) 


Sept. 3, 1954, ch. 1257, §§ 326 (d) (as 


applicable to § 327 (b)), 327 (b), (ce) 
(as applicable to lieutenant colonels), 
(e) (as applicable to Ist lieutenants, 
captains, majors, and lieutenant 
colonels), 68 Stat. 1162, 1163. 


In subsection (a), the words “After July 1, 1960” are substituted 


és 


for 50:1264 (e). 


The words “‘in an active status’ 


’ 


are substituted for 
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the words “not removed from an active status at an earlier date under 
other provisions of law’’, in 50:1264 (b). 

In subsection (b), 50:1264 (c) (last 33 words) is omitted as sur- 
plusage. 

In subsection (c), the words “‘in the grade of colonel or below” are 
omitted as surplusage. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3849 (a) 50: 1264 (d) (1) (less last Sept. 3, 1954, ch. 1257, § 327 (d) (1), 
sentence) (2) (last sentence), (e) (as applicable 
50: 1264 (d) (2) (last sen- to Women’s Army Corps lieutenant 
tence) colonels and to Women’s Army 
50: 1264 (e) (as applicable Corps majors on a recommended 
to Women’s Army Corps list), 68 Stat. 1163. 


lieutenant colonels and 
to Women’s Army Corps 
majors on a recommend- 
ed list) 

3849 (b) 50: 1264 (d) (1) (last sen- 
tence) 

In subsection (a), the words “After July 1, 1960” are substituted 
for 50:1264 (e). The words “in an active status” are substituted for 
the words “not removed from an active status at an earlier date 
under other provisions of law’’, in 50:1264 (d) (1). The words “and 
each officer in the reserve grade of major . . . who has been 
recommended for promotion to the reserve grade of lieutenant colonel 
and has remained in an active status since that recommendation” are 
substituted for 50:1264 (d) (2) (last sentence). 

Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

3850 50: 1267 Sept. 3, 1954, ch. 1257, § 330, 68 Stat. 
1163. 

The words “The board shall . . . in the number specified by the 
Secretary” are inserted for clarity. The words “and transfer to the 
Retired Reserve or discharge” are omitted as surplusage. The word 
“may” is substituted for the words “‘in his discretion, is authorized”’. 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 

3851 (a) 50: 1264 (a) (less applica- Sept. 3, 1954, ch. 1257, §§ 326 (d) (as 
bility to major generals applicable to § 327 (a)), 327 (a) (less 

50:1264 (e) (as applicable applicability to major generals), (c) 

to colonels and brigadier (less applicability to lieutenant 
generals colonels), and (e) (as applicable to 

3851 (b) 50:1264 (c) (less applica- colonels and brigadier generals), 68 
bility to lieutenant Stat. 1162, 1163. 
colonels 

3851 (c 50:1263 (d) (as applicable 


to 50: 1264 (a 


In subsection (a), the words “After July 1, 1960” are substituted 
tor 50:12€4 (e). The words “who is not removed from an active 
status at an earlier date under other provisions of law’ are omitted as 
covered by the words “‘in an active status’’, in 50:1264 (a). 

In subsection (b), 50:1264 (c) (last 33 words) is omitted as sur- 
plusage. 

In subsection (c), the words ‘‘or below” are omitted as surplusage. 


Section of 


title 10 Source (U.S. Code Source (Statutes at Large) 
3852 50:1264 (a) (as applicable Sept. 3, 1954, ch. 1257, § 327 (a) (as 
to major generals applicable to major generals), (e) 
50: 1264 (e) (as applicable (as applicable to major generals), 68 


to major generals) Stat. 1162, 1163. 
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The words “After July 1, 1960” are substituted for 50:1264 (e). 
The words ‘‘who is not removed from an active status at an earlier 
date under other provisions of law’’, in 50:1264 (a), are omitted as 
covered by the words “in an active status” 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
3853 50:1222 (g) (less appli- Sept. 3, 1954, ch. 1257, § 302 (g) (less 
eability to promotion) applicability to promotion), 68 Stat. 
1153. 


The introductory clause is inserted to confine the applicability of 
the formula set forth in the revised subsection to those revised sections 
which are based on sections of the source statute containing the words 
“total years of service” 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3854 50:1223 (e) (less appli- Sept. 3, 1954, ch. 1257, § 303 (e) (less 
cability to promotion) applicability to promotion), 68 Stat. 
1154 


The words “‘not inconsistent with the provisions hereof’ are omitted 
as surplusage. 
SECTION 1 (96) 


Section o 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

3888 10 App.: 506c-6 (as appli- July 20, 1956, ch. 646, § 105 (as appli- 
cable to mandatory cable to mandatory retirement for 
retirement for age) age), 70 Stat. 583. 


Clauses (2) (A) and (B) of section 3888 of title 10 are omitted as 
covered by clause (2) of the revised section. The words “or 3294 (b) 
of this title or under section 506 (c) of the Officer Personnel Act of 
1947 (61 Stat. 890),” are inserted to reflect the opinion of the Judge 
Advocate General of the Army, JAGA 1957/5648, August 13, 1957, 
construing the source statute as excluding all credit for professional 
education, including that obtained under section 506 (c) of the Officer 
Personnel Act of 1947 (61 Stat. 890), 


SEcTION 1 (97) 
Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3925 [No source] [No source] 


The amendment reflects the repeal of section 3638 of this title and 
the enactment of a similar provision in section 972 of this title. 


SECTION 1 (98) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

3927 10 App.: 506ce—6 (less appli- July 20, 1956, ch. 646, § 105 (less 
cability to mandatory applicability to mandatory retire- 
retirement for age) ment for age), 70 Stat. 583. 


Subsections (a) (1) and (2) of section 3927 of title 10 are omitted 
as covered by subsection (a) (1) of the revised section. The words 
“or 3294 (b) of this title or under section 506 (c) of the Officer Person- 
nel Act of 1947 (61 Stat. 890),” are inserted to reflect the opinion of 
the Judge Advocate General of the Army, JAGA 1957/5648, August 
13, 1957, construing the source statute as excluding all credit for ay 
fessional education, including that obtained under section 506 (c) 
the Officer Personnel Act of 1947 (61 Stat. 890). 
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SECTION 1 (99) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
3962 {No source] [No source] 


The amendment reflects section 1 of the Act of May 31, 1956, ch. 
348 (70 Stat. 222), which in effect amended section 3963 of this title 
to cover regular officers covered by section 3962 (c). 


SEcTION 1 (100) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
3963 (a) 10 App.: 1002 May 31, 1956, ch. 348, § 1, 70 Stat. 222. 
3964 10 App.: 1004 


SecTIOoNn 1 (101) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


3966 (a) 10 App.: 1001 July 24, 1956, ch. 677, § 2 (f), (g), 70 
Stat. 623. 
3966 (b) 10 App.:1036 
SECTION 1 (101A) 
Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 


3991 [No source] [No source] 
The amendment reflects section 1 (99) of the bill. 


SECTION 1 (103) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
4353 (b) 10 App.: 506c—4 (c) (1st July 20, 1956, ch. 646, § 103 (c) (1st 
sentence) sentence), 70 Stat. 583. 


It is unnecessary to include a reference to section 541, since that 
section does not derogate from the authority granted in this section. 


SECTION 1 (104) 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 
4384 10 App.:385 Aug. 1, 1956, ch. 830, §§ 1 (1), 6, 70 
{[Unecodified: Aug. 1, Stat. 804, 806. 


1956, ch. 830, § 6, 70 
Stat. 806] 
SECTION 1 (105) 
Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 


4780 (a) 40:37 July 9, 1918, ch. 143 (3d _ proviso 
under “Barracks and Quarters’’), 40 
Stat. 861. 

4780 (b) 40:41 July 8, 1918, ch. 139 (2d par. under 
“War Department’), 40 Stat. 826. 

In subsection (a), the words “‘may acquire by lease”’ are substituted 
for the words ‘‘is authorized, in his discretion, to rent or lease”. The 
word ‘‘needed”’ is substituted for the word “required”’. 

In subsection (b), the words “‘At any time”’ are inserted for clarity. 
The word “may” is substituted for the words “is authorized”. ‘The 
word “agency” is substituted for the word ‘“‘branch’”. Clause (3) is 
inserted for clarity. The word ‘determine”’ is substituted for the 
word “ascertain”. The words “out of funds appropriated for the 
payment of rent by” are substituted for the words ‘‘within the limits 
of the appropriations for rent made by any act making appropriations 
for’. The word ‘‘is’”’ is substituted for the word “be”. The words 
“so ascertained” and ‘in the manner provided by sections 41 (20) 
and 250 of Title 28” are omitted as surplusage, since those sections 
were repealed in 1948 and replaced by sections 1346, 1491, 1496, 1501, 
1503, 2401, 2402, and 2501 of that title. 
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Section 1 (106) 
Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 


5014 5:2205 (b) (9) July 31, 1956, ch. 804, § 106 (b) (9), 70 
Stat. 739. 


Srecrion 1 (107) 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
5031 (d) : 2202 (b) (2) July 31, 1956, ch. 804, § 103 (b) (2), 70 
Stat. 736. 


on 


SECTION 1 (108) 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
5033 (c) 5:2205 (a) (43) July 31, 1956, ch. 804, § 106 (a) (48) 
70 Stat. 738. 


SECTION 1 (109) 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
5034 (d) 5:2205 (a) (21) July 31, 1956, ch. 804, § 106 (a) (21), 
70 Stat. 738. 


~ 


SEecTION 1 (110) (A) 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
5414 50:1181 (1), (3) Sept. 3, 1954, ch. 1257, §§ 102 (1), (3) 


50:1302 (a) 402 (a), 68 Stat. 1149, 1166. 


In subsection (c), the words ‘The authorized strengths prescribed 
by this section” are substituted for the words “The actual number of 
Reserve officers in an active status at any time’’, in 50:1302 (a). 


Section of 


title 10 Source (U. S. Coae) Source (Statutes at Large) 
5415 50:1413 (as applicable to June 25, 1956, ch. 439, § 3 (as appli- 
10:5415) cable to 10:5415), 70 Stat. 333. 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
5416 5:171s July 13, 1955, ch. 358, § 604, 69 Stat. 
314. 


The words “of the United States” and “numbers in grade” are 
inserted for clarity. 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


5417 5:171ly-1 July 20, 1956, ch. 646, § 301, 70 Stat. 
587. 

The words ‘each of” are inserted for clarity. The word “estimate’’ 

is substituted for the word “project”. The words ‘‘on the active 


, 


list”? are substituted for the words “active duty”’. 


SEcTION 1 (111) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


5452 34 App.:105b June 15, 1956, ch. 393, § 1 (1), 70 Stat. 
285. 

In subsection (a), the first sentence of 34 App.:105b is omitted as 
unnecessary, since there is no provision of law whereby a woman 
officer appointed under section 5590 of this title may be promoted to 
a permanent grade above commander. The word ‘Regular’ is 
omitted to conform to the definition of ‘active list of the Navy” in 
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section 5001 (a) (9) of this title. The words ‘at any one time’ are 
omitted as surplusage. The fourth and seventh sentences of 34 
App.:105b are omitted as covered, respectively, by sections 5454 and 
5455 of this title. The sentences in the revised section that provide 
that the computed numbers are the prescribed numbers unless the 
Secretary determines other numbers, in which case the latter become 
the prescribed numbers, are inserted because of section 5441 of this 
title. 

Subsection (b) is the same as the last sentence of present section 
5452. The source statute for that sentence was not amended, 


SECTION 1 (112) 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 


5453 34 App.:625h (a), (d) June 15, 1956, ch. 393, § 1 (7), 70 
Stat. 286. 

In codifying Title II of the Women’s Armed Services Integration 
Act of 1948 (62 Stat. 363), the application to the Marine Corps of 
provisions relating to women officers of the Navy (as provided in 34 
App.:625h (a)) was spelled out. Hence, the new subsections added 
by the Act of June 15, 1956, ch. 393, § 1 (7) (70 Stat. 286) are already 
reflected in title 10 and the only amendment required is to reflect the 
change in the time when computations are made. 

34 App.:625h (a) is omitted as executed. 

In the revised section, the first sentence of 34 App.:625h (d) is 
omitted as unnecessary, inasmuch as there is no law whereby a woman 
officer of the Marine Corps may be promoted to a permanent grade 
above lieutenant colonel. 

The fourth and sixth sentences of 34 App.:625h (d) are omitted as 
covered by sections 5454 and 5455 of this title. 


SECTION 1 (113) (A) 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 

5457 50:1181 (3) Sept. 3, 1954, ch. 1257, §§ 102 (3), 
50: 1302 (b) 402 (b), 68 Stat. 1149, 1166. 

Section of 

title 10 Source (U. 8. Code Source (Statutes at Large 

5458 50:1181 (3 Sept. 3, 1954, ch. 1257, §§ 102 (3), 
50: 1302 (ce) 102 (c), 68 Stat. 1149, 1166. 


SECTION 1 (114) (A) 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 

5506 50:1301 (b) Sept. 3, 1954, ch. 1257, §§ 401 (b), 
50:1307 (a) (Ist sentence) 407 (a) (Ist sentence), 410, 68 Stat. 
50:1310 1166, 1169. 


ao > 
SECTION 1 (116) 
Section of 
title 10 Source (U.S. Code Source (Statutes at Large) 


5539 (a) 34 App.:184 July 12, 1955, ch. 334, § 1, 69 Stat. 299. 


SECTION 1 (117) 
Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 


5572 [No source] [No source] 
The exception is inserted because section 5573a provides that 
appointments thereunder shall be made by the President alone. 
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Section 1 (118) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
5573a (a) 34 App.:17 (a) (less appli- Aug. 9, 1955, ch. 668, §§ 2, 69 Stat. 
cability to appointment 606. 


by President) 
5573a (b) 34'App.:17 (a) (as appli- 
cable to appointment by 
President) 
34 App.:17 (b) 
3a (ec) 34 App.:17 (c) 


557 
5573a (d) 34 App.:17 (d), (e) 
5573a (e) 34 App.:17 (f) 


In subsection (a), the words “active list of the Navy” and “active 
list of the Marine Corps” are substituted for the words ‘Regular 
Navy” and ‘‘Regular Marine Corps’’, in the first place in which they 
occur in 34 App.:17 (a), to conform to the definitions in section 
5001 (a) (9) and (10) of this title. The word “commissioned”’ is 
omitted as unnecessary in view of these definitions. The words 
“subject to the conditions and limitations in the following subsections 
of this section’”’ are omitted as surplusage. 

In subsection (b), the words ‘‘among other provisions’, in 34 
App.:17 (b), are omitted as unnecessary in view of the definition in 
section 101 (30) of this title. The words “in each grade in which 
appointments are authorized under subsection (a)’’ are substituted for 
the words “to the grades specified herein” for clarity. The words 
“and precedence” are omitted as surplusage, since lineal position 
determines precedence. The words “of the Regular Navy” are 
omitted as unnecessary because all appointments of staff corps officers 
under this section are in the ps Navy. The words “notwith- 
standing the provisions of other laws’’ are omitted from this section, 
and a new section 5652c is inserted in chapter 541, Running Mates, of 
this title to provide that officers appointed under this section shall have 
running mates assigned to them under regulations to be prescribed by 
the President. 

In subsection (c), the words “To be eligible for an appointment 
under this section, an officer must’ are substituted for the words 
“Persons appointed under this section shall’. The words “be citi- 
zens of the United States” are omitted because they are covered by 
section 5571 of this title. 

In subsections (c), (d), and (e), the word “officer” is substituted 
for the word ‘‘persons” or “person’’ because only officers are eligible 
for appointment under this section. 

In subsection (e), the words ‘‘permanently appointed to the Regular 
Navy or the Regular Marine Corps pursuant to sections 17—17c of 
this title’? are omitted as unnecessary. The words “under this sec- 
tion”’ are substituted for the word “such’’. 


SECTION 1 (119) 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

5574 (b) 34 App. :21e (a) Apr. 30, 1956, ch. 223, § 1 (1st, 2d, 
34 App.:21d and last pars.), 70 Stat. 119-121; 

5574 (c) 34 App.:21le (g) July 24, 1956, ch. 675, § 1 (a), (b) 

5574 (d) 34 App.:21e (b) (as applicable to service credit), and 


(c), 70 Stat. 608, 


” -y = a 
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In subsection (c), the words “Subject to any limitation on the com- 
missioned strength . . . prescribed by law” are omitted as unneces- 
sary, since unless otherwise specified all appointments must be within 
the authorized strength. The words “the President, by and with the 
advice and consent of the Senate” are omitted as covered by section 
5572 of this title. The words “in such numbers” are omitted as sur- 
plusage. The words ‘‘who are citizens of the United States and” are 
omitted as covered by section 5571 of this title. Clause (4) is sub- 
stituted for 34 App.:21c (g) (3). In clause (4), the words “possess 
such qualifications as the Secretary concerned may prescribe for his 
service” are omitted as covered by subsection (b) (2). 

In subsection (d), the words “but not less than four years” are sub- 
stituted for the words “but not less than the minimum prescribed 
below” and the second sentence of 34 App.:21e (b). 


SECTION 1 (120) 


Section 


title 10 Source (U. S. Code) Source (Statutes at Large) 
5578 (b) 34 App.:51b (a) Apr. 30, 1956, ch. 233, § 1 (Ist, 2d, 
34 App.:5l1ce and last pars.), 70 Stat. 119-121 l, 
5578 (c) 34 App.:51b (b) 
In subsection (b), the words “Subject to any limitation on the 
commissioned strength . . . prescribed by law” are omitted as un- 


necessary because, unless otherwise specified, all appointments must 
be within the authorized strength. The words ‘the President, by 
and with the advice and consent of the Senate’ are omitted as covered 
by section 5572 of this title. The words ‘in such numbers” are 
omitted as surplusage. The words “who are citizens of the United 
States and” are omitted as covered by section 5571 of this title. 

In subsection (c), the _— “but not less than four years” are sub- 
stituted for the words “but not less than the minimum prescribed 
below” and the second sentence of 34 App.:51b (b 


SECTION 1 (121) (A) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

5600 50:1191 Sept. 3, 1954, ch. 1257, § 201, 68 Stat. 
1150; - une 30, 1955, ch. 247, § 1 (a), 
69 St é aa. 

Section of 

title 10 Source (U. S. Code Source (Statutes at Large) 

5601 34 App.:43c-1 Aug. 9, 1955, ch. 654, § 1, 69 Stat. 579. 

Section 204 of the Army- Navy Nurses a of 1947 (34 U. . 43¢c) 


requires that appointees in oe Regular Navy in the Nurse C st be 
women. Section 603 of the Naval Reserve Act of 1938, added by 
section 210 of the Army-Navy Nurses Act of 1947 (61 Stat. 51) pro- 
vided that the Nurse Corps Reserve should also be composed of mem- 
bers “‘who are female citizens”. The latter provision was repealed by 
section 803 of the Armed Forces Reserve Act of 1952 (66 Stat. 505) how- 
ever, so that, at the time the source statute was enacted, there was no 
bar to the appointment of men as reserve officers in the Nurse Corps. 
The source statute was therefore unnecessary, so far as the Navy was 
concerned, and has no effect except to give positive rather than 
negative authority for the appointment of men as Reserves in a tradi- 
tionally female corps. Since both male and female Reserves are 
appointed under the Armed Forces Reserve Act of 1952 (50 U.S 
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901 et seq.), the words ‘‘under the same provisions of law as are appli- 
cable to women, except as may be necessary to adapt such provisions 
to male persons’, in 34 App.:43c-1, are unnecessary and are omitted 
from the revised section. The words “as Reserve commissioned 
officers’ are omitted as surplusage, since the appointments are stated 
to be in the Naval Reserve and since there are no noncommissioned 
grades in the Nurse Corps. 


SECTION 1 (122) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
5652 (a) 34 App.:306f (d) (3) (1st Apr. 30, 1956, ch. 223, § 4 (1), 70 
sentence) Stat. 121; June 15, 1956, ch. 389, 


§ 1 (a), 70 Stat. 283 


SECTION 1 (12 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
5652a 10 App.:91a (f) Apr. 30, 1956, ch. 223, § 1 (6th par.), 
10 App.:121a (f) 70 Stat. 120. 


34 App.:21e (f) 
34 App.:51b (f) 


‘ 


The words “serving on active duty” are inserted to make clear that 
a reserve officer on inactive duty may not be assigned as a running 
mate and to conform to the usage in the other sections of this chapter. 


Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 

5652b 34 App.:306f (d) (3) (last June 15, 1956, ch. 389, § 1 (b), 70 
proviso) Stat. 283. 

Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

5652¢ [No source] [No source] 


This section is inserted to reflect 34 App.:17 (b) (3). (See new 
section 5573a of this title and the revision note thereon.) 


SecTION 1 (124) 


title 10 Source (U. S. Code) Source (Statutes at Large) 
5653 [No source] [No source] 

This amendment is necessary since section 5652c¢ provides a different 
method for assigning running mates to officers appointed in the grade 
of lieutenant. 

SECTION 1 (125) (A) 


010 Source (U. S. Code) Source (Statutes at L — 
5665 50: 1304 Sept. 3, 1954, ch. 1257, §§ 404, 407 (a) 
50: 1307 (Ist sente nce), 68 Stat. 1167, 1169. 


In subsection (d), the words ‘‘except an officer in the Nurse Corps 
or an officer appointed under section 5581 of this title’ are inserted 
because these officers, although of the female sex, are not ‘‘women 
officers” within the meaning of the Reserve Officer Personnel Act of 
1954. Several sections of the source statute contain separate provi- 
sions for women officers and for officers of the Nurse Corps Reserve, 
and section 405 (a) recognizes the fact that the latter, like Regular 
Navy nurses, have lineal list line officers (all of whom are male) as 
running mates. The legislative history of the source statute and its 
amendments shows clearly that “women officers” and “officers of the 
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Nurse Corps Reserve’”’ were considered as two distinct categories 
“Officers appointed under section 5581 of this title’ constitute an 
additional category. There is no indication in the legislative history 
of the source statute that Congress had any intention to supersede 
as to Reserves, the Act of June 24, 1952, ch. 457 (66 Stat. 155; 34 
U.S.C. 21e) (codified in section 5581 of this title). That Act made 
applicable to women all laws authorizing the appointment of men as 
officers in the Medical, Dental, and Medical Service Corps, and pro- 
vided that all laws relating to male officers in these corps should also 
apply to women. Accordingly, women appointed in the Regular 
Navy pursuant to that Act have male line officers as running mates 
and are considered for promotion with their male contemporaries. 
To provide the same treatment for women appointed in the Naval 
Reserve in these corps, it is necessary to exclude them from the pro- 
visions of the Reserve Officer Personnel Act of 1954 relating to 
“women officers”. Throughout the latter Act, it is apparent that 
Congress intended reserve officers in each category to be administered 
in a manner as similar as possible to the administration of regular 
officers in the same category. 


SECTION 1 (126 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large 


5752 (a) 34 App.:307 (d June 15, 1956, ch. 393, § 1 (3), 70 
Stat. 286. 
The second sentence of 34 App.:307 (d) (formerly part of the first 
sentence) is omitted as covered by section 5754 (a) of this title. 


SECTION 1 (127) 
Section of 
title 10 Source (U. 8. Code Source (Statutes at Large) 
5763 34 App.:307 (k) (less last June 15, 1956, ch. 393, § 1 (5) (less last 
sentence sentence), 70 Stat. 286. 


The words “furnish the board with’’ are substituted for the word 
“prescribe” 
SECTION 1 (128) 


Section of 

title 10 Source (U. 8. Code Source (Statutes at Large) 

5787a (a 34 App.:21e (e Apr. 30, 1956, ch. 223, § 1 (Sth and last 
34 App.:51b (e pars.), 70 Stat. 120, 121; July 24, 

5787a (b 34 App.:21d 1956, ch. 675, § 1 (b) (less applica- 
34 App.:5le bility to service credit), 70 Stat. 608. 


In subsection (a), the words “including those relating to selection 
for promotion” are omitted as covered by the words “Notwithstand- 
ing any other provision of law’. The words “‘who is appointed under 
this section or any other provision of law”’ are omitted as surplusage 
The words ‘from the first anniversary of the date upon which he 
graduated from’”’ are substituted for the words ‘‘one year after com 
pletion of”’. 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 
5787b 34 App.:307 (b) June 15, 1956, ch. 393, § 1 (2), 70 Stat. 
34 App.:625h (a) 285. 


The first sentence of 34 App.:307 (b) is omitted as covered by 
section 5788 (a) of this title. The word ‘‘Navy” is substituted for 
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the words ‘‘Regular Navy or the Naval Reserve’’ inasmuch as the 
Navy includes both of these components. The words “promoted”’ 
and ‘“‘promotion” are substituted for the words “appointed” and 
“appointment” 

SECTION 1 (129) 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


5861 34 App.:271 July 24, 1956, ch. 688, § 1, 70 Stat. 629. 
34 App.:665 

The source statute applies not only to officers on the active lists of 
the Navy and the Marine Corps as defined in section 5001 (a) (9) 
and (10) of this title, but also to officers of the Regular Navy and the 
Regular Marine Corps whose permanent grade is warrant or enlisted 
and who are serving under temporary appointments in higher com- 
missioned grades. ‘Accordingly, the language of the source statute, 
“officer of the Regular Navy or the Regular Marine Corps”, is retained. 
(Cf. section 5862 (a), the source for which cannot be interpreted as 
loaivins to temporary officers in the grade of ensign, because tem- 
porary Officers cannot be “promoted permanently to the next higher 
grade’’.) 

SECTION 1 (131) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
5862 34 App.:274 June 15, 1956, ch. 392, § 1, 70 Stat. 284. 


R. S. 1496 applied to the Marine Corps as well as to the Navy, 
and the legislative history of the source statute clearly shows that its 
application to the Marine Corps was intended to continue. This 
section is worded accordingly. 

In subsection (a), the words “on the active list of the Navy” are 
substituted for the words ‘‘in the Regular Navy” to conform to the 
definition in section 5001 (a) (9) of this title. The words “officer 
promoted permanently to the grade of lieutenant (junior grade)” 
are substituted for the words “officer in the grade of ensign 
promoted permanently to the next higher gr ade” to preserve the 
intended application of this provision to permanent ensigns serving 
under temporary appointments in the grade of lieutenant (junior 
grade). Under section 5001 (b) of this title, such officers would not 
be considered to be ensigns. 

The source statute contains the words ‘‘board of examining officers”’ 
in the first and second sentences, and the words “examining boards” 
in the third. The words “examining board” are used throughout 
this section for uniformity. 

Subsection (c) is worded to show positively the Secretary’s authority 
to convene examining boards and to incorporate provisions of present 
section 5862 (d), the source for which was not repealed by the Act of 
June 15, 1956, ch. 392 (70 Stat. 284). 

Subsection (d) is substantially the same as former section 5862 (e), 
the source for which was not repealed by the Act of June 15, 1956, 
supra. 

SECTION (132) 


Section of 
title 10 Source (U, S. Code Source (Statutes at Large) 
5867 50:1181 (4) Sept. 3, 1954, ch. 1257, §§ 102 (4), 


50: 1308 408, 68 Stat. 1149, 1 169. 
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SECTION 1 (133) 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

5891 50:1192 (a) Sept. 3, 1954, ch. 1257, §§ 202 (a), 
50:1301 (a) 401 (a), 407, 68 Stat. 1150, 1166, 
50: 1307 1169, 


Senate and House of Representatives reports on the Reserve 
Officer Personnel Act of 1954 state, with reference to section 407 of 
the Act: 

“Promotions under this title would include Reserve officers not 
on active duty but in an active status in the Reserve and Reserve 
officers on continuous active duty under the Reserve program, but 
Reserve officers on active duty and on the lineal list would be pro- 
moted under other law, as they are at the present time. Officers of 
the Naval and Marine Corps Reserve selected for promotion under 
any provision of law would not be penalized by virtue of a change 
in status with respect to active duty prior to their promotion.” 
(Senate Report No. 2010, July 29, 1954, 83d Congress, 2d Session; 
House Report No. 1026, July 29, 1953, 83d Congress, 1st Session; 
both to accompany H. R. 6573). 

For clarity, the general rule that this chapter does not cover the 
promotion of lineal list officers is set out in subsection (b), and the 
exceptions, to protect officers going on or coming off the lineal list 
shortly before they are due for consideration for promotion or for 
promotion, are covered in subsections (c), (d), and (e) 

It should be noted that women officers of the Naval and Marine 
Corps Reserve (other than women reserve officers in the Nurse Corps 
and women reserve officers appointed under section 5581 of this title) 
may not be placed on lineal lists, considered for promotion, or pro- 
moted under Title III of the Officer Personnel Act of 1947 because 
section 215 of the Women’s Armed Services Integration Act of 1948 
made Title IIT of the Officer Personnel Act inapplicable to them. 
These women officers, therefore, whether or not they are on active 
duty, are considered for promotion and promoted under the pro- 
visions of the Reserve Officer Personnel Act of 1954, codified in this 
chapter. Women officers in these categories may also be promoted 
(but only if they are on active duty) under the Act of July 24, 1941, 
ch. 320 (55 Stat. 603, as amended; 34 U.S. C. 350-350k) (codified in 
section 5787 of this title). The latter Act authorizes temporary 
promotions during war or emergency of regular and reserve officers 
on active duty. 


. 

title 10 Source (U. 8. Cod Source t Large) 

5892 50:1181 (3 Sept. 3, 1954, ch. 1257, §§ 102 (3), 
50:1301 (b) (2 101 (b 2), 402 (¢ 403 (2d sen- 
50: 1302 (d) tence), 68 Stat. 1149, 1166, 1167. 
50:1303 (2d ( 

Section of 

title 10 Source (U. 8, Code Souret tatutes at Large) 

5893 50:1193 (a), (b), (ce), (d Sept. 3, 1954, ch. 1257, § 203 (a), (b), 

less 2d sentence) (c), (d) (less 2d sentence), 68 Stat. 
1150 

50:1301 Sept. 3, 1954, ch. 1257, §§ 401, 403 
50:1303 (1st sentence (1st sentence), 68 Stat. 1166, 1167. 
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Section 403 of the Reserve Officer Personnel Act of 1954 (50 U.S.C. 
1303) provides that the laws relating to the selection for promotion 
of officers in the regular components apply to Reserves, except as 
otherwise provided. Laws governing the promotion of ensigns and 
second lieutenants and officers in the grade of rear admiral or major 
general in the regular components do not provide for consideration 
of these officers by selection boards. Officers in these grades in the 
reserve components are therefore excepted from the groups to be 
considered by boards convened under subsection (a). 

In subsection (a), the words “and other boards of officers appointed 
under this chapter’, in 50:1193 (a), are omitted as without application 
to the Navy or the Marine Corps. Boards to consider reserve officers 
for involuntary separation from an active status are the only other 
boards appointed under the Reserve Officer Personnel Act of 1954, 
and the convening of these boards is specifically provided for in sec- 
tion 411 (f) of that Act. (See sections 6389, 6397, and 6403 of this 
title. ) 


10 Source (U. S. Code) Source (Statutes at Large) 
5894 50:1193 (d) (2d sentence) Sept. 3, 1954, ch. 1257, § 203 (d) (2d 
sentence), 68 Stat. 1151. 


The words “‘or affirm” are omitted as unnecessary under the author- 
ty of 1 U.S.C. 1. 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
5895 50:1303 (1st sentence Sept. 3, 1954, ch. 1257, § 403 (1st 


sentence), 68 Stat. 1167. 

Section 403 of the Reserve Officer Personnel Act of 1954 (50 U.S.C. 
1303) makes applicable to non-lineal list reserve officers provisions of 
law relating to the selection for promotion of regular officers. The 
House and Senate reports cited in the revision note on section 5891 
of this title contain a detailed explanation of the effect of this sec- 
tion. Among other things, the reports state that the section prescribes 
“the information which shall be furnished selection boards, viz: 

(1) The names and records of all officers eligible for consider- 
ation. 
(2) The number of officers that may be recommended for 
promotion oe 
The provisions of law relating to regular officers incorporated by this 
rection are codified in section 5706 of this title. 


10 Source (U. 8, Code Source (Statutes at Large) 
5896 50:1303 (1st sentence) Sept. 3, 1954, ch. 1257, § 403 (lst 


sentence), 68 Stat. 1167. 

The House and Senate reports cited in the revision note on section 
5891 of this title state that section 403 of the Reserve Officer Personnel 
Act of 1954 (50 U.S. C. 1303), “by making applicable to Naval and 
Marine Corps Reserve officers those provisions of law .. . which 
relate to the selection for promotion of officers of the Regular com- 
ponents, would . . . prescribe the duties of selection boards, viz.:” 
within the numbers furnished it, to select officers in certain specified 
categories as best fitted, those in certain other categories as fitted, 
and those in two other categories as qualified for promotion. The 
provisions of law relating to regular officers incorporated by this 
section are codified in section 5707 of this title. 
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Subsection (f) of this section differs from subsection (i) of section 
5707 because section 203 (d) of the Reserve Officer Personnel Act of 
1954 (50 U. S. C. 1193 (d)) requires that a majority of the total 
membership of a board concur in each recommendation, whereas 
section 309 (c) (1) of the Officer Personnel Act of 1947 (34 U.S. C. 
306d (c) (1)) requires concurrence of two-thirds of the acting members, 
or of a majority if there are five or less acting members. 


Section of ; 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


5897 50: 1303 (1st sentence) Sept. 3, 1954, ch. 1257, § 403 (1st sen- 
tence), 68 Stat. 1167. 

The House and Senate reports cited in the revision note on section 
5891 of this title state that section 403 of the Reserve Officer Personnel 
Act of 1945 (50 U.S. C. 1303), ‘by making applicable to Naval and 
Marine Corps Reserve officers those provisions of law . . . which 
relate to the selection for promotion of officers of the Regular com- 
ponents, would . . . prescribe the reports of selection boards’. The 
provisions of law relating to regular officers incorporated by this sec- 
tion are codified in section 5708 of this title. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large 
5898 50:1303 (1st sentence) Sept. 3, 1954, ch. 1257, § 403 (1st sen- 


tence), 68 Stat. 1167. 


The House and Senate reports cited in the revision note on section 
5891 of this title a ~ section 403 of the Reserve Officer Personnel 


Act of 1954 (50 U. 1303), “by making applicable to Naval and 
Marine Corps sian rve ih onc those provisions of law . . . which 
relate to the selection for promotion of officers of the aces: com- 
ponents, would . . . prescribe the reports of selection boards’’. 


Submission of the reports to the President is not specifically mentioned. 
However, this is an integral part of the law relating to the re ports of 
boards convened to consider regular officers for promotion and it was 
presumably the intent of Congress that reports of reserve boards 
should be handled in the same way. The Judge Advocate General 
of the Navy has so held in a letter to the Chief of Naval Personnel, 
JAG II: 1: CPV:mac, August 20, 1955. 

The provisions of law relating to regular officers incorporated by 
this section are codified in section 5710 (b) and (ce) of this title. 


Section of 
title 10 Source (U. 8. Code Source (Statutes at Large) 
5899 50:1303 (1st sentence) Sept. 3, 1954, ch. 1257, § 403 (lst 
sentence), 60 Stat. 1167. 
50:1305 (a), (b), (d) (1st Sept. 3, 1954, ch. 1257, § 405 (a), (b), 


sentence, less applica- (d (1st sentence, less ; applicability 
bility to (c)) to (c)), 68 Stat. 1168: June 30, 1955, 
ch. 247, § 3 (c), (d), 69 Stat. 218. 
50:1307 (a) (less Ist sen- Sept. 3, 1954, ch. 1257, § 407 (a) (less 
tence) Ist sentence), 68 Stat. 1169. 


9 


Women officers “appointed under section 5581 of this title’ are 
included in subsection (a) and excluded from subsection (c) for the 
reasons stated in the revision note on section 5665 of this title. 

Reference to grades above ensign and second lieutenant is omitted 
as unnecessary. Section 5893 of this title provides for selection 
boards to be convened only for officers in higher grades. Also, reserve 
officers do not have running mates until they attain a grade higher 
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than ensign or second lieutenant, so that this section could not apply 
to them while they remain in those grades. 

In subsection (d), the words “or any woman Reserve officer junior 
to that woman Reserve officer’, in 5021305 (b), are omitted as sur- 
plusage. Similar language is needed with respect to male officers of 
the Marine Corps Reserve because there are male reserve officers on 
the lineal list. Women officers of the Marine Corps Reserve cannot 
be placed on the lineal list because the Women’s Armed Services 
Integration Act of 1948 made Title IIL of the Officer Personnel Act of 
1947 inapplicable to them. 

The provision relating to the continuation of a woman officer’s 
eligibility for consideration for promotion is omitted from subsection 
(c) and is stated in subsection (f) as applicable to all officers. The 
corresponding provision relating to regular officers and other officers 
on the lineal lists is codified in section 5754 of this title. It is con- 
sidered that section 403 of the Reserve Officer Personnel Act of 1954 
(50 U.S. C. 1303), by making laws relating to regular officers appli- 
cable to reserve officers, provides for the continuation of reserve 
officers’ eligibility for consideration for promotion as stated in sub- 
section (f). 


Section of 


title 10 Source (U. 8, Code Source (Statutes at Large) 
5900 50:1193 (e) Sept. 3, 1954, ch. 1257, § 203 (e) 


68 Stat. 1151. 


The words ‘‘convened under this chapter’ are inserted for clarity 
and accuracy. A corresponding but slightly different provision 
relating to regular officers and lineal-list Reserves is codified in section 
5755 of this title. The word ‘written’ is omitted as surplusage. 
The words ‘‘considers important in his case” are substituted for the 
words “deems important to his consideration” for clarity. 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
5901 50: 1303 Sept. 3, 1954, ch. 1257, § 403, 68 Stat. 


1167; June 30, 1955, ch. 247, § 3 (b), 
69 Stat. 218. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

5902 50:1306 (less applica- Sept. 3, 1954, ch. 1257, § 406 (less 
bility to pay and applicability to pay and allowances), 
allowances) 68 Stat. 1168. 


Section 406 of the Reserve Officer Personnel Act of 1954 (50 U.S. C. 
1306) makes applicable to reserve officers on a promotion list the laws 
relating to promotion and eligibility for promotion of regular officers 
on a promotion list, except that non-lineal-list officers in the line of the 
Naval Reserve and non-lineal-list officers of the Marine Corps Re- 
serve, instead of being promoted to fill vacancies in the higher grade, 
are promoted when their lineal-list contemporaries are promoted. 
Staff corps officers, both in the Regular Navy and in the Naval 
Reserve, are promoted with their running mates. Provisions relating 
to the eligibility for promotion of regular and lineal-list staff corps 
officers are codified in sections 5773 and 5774 of this title. 

Officers of the Marine Corps Reserve not on a lineal list have regular 
officers as running mates. It is possible for a number of lineal-list 
reserve officers to rank below a non-lineal-list Reserve and above his 
running mate. In such a case, the non-lineal-list Reserve’s eligibility 
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for consideration for promotion and for promotion is made to depend, 
not on his running mate, but on the lineal-list Reserve next junior 
to him (sections 405 and 406 of the Reserve Officer Personnel Act of 
1954 (50 U. S. C. 1305, 1306)). The result is the same as that pro- 
duced in the N: avy by assigning lineal-list officers as running mates 
of non-lineal-list Reserves, but differences in phraseology are required 
to describe the process. 

Women officers of the Naval Reserve and the Marine Corps Re- 
serve (except officers in the Nurse Corps and officers appointed under 
section 5581 of this title) have women regular officers as running 
mates. However, there are no women line officers of the Naval 
Reserve and no women officers of the Marine ( Corps Reserve on the 
lineal lists, since section 215 of the Women’s Armed Services Inte- 
gration Act of 1948 (34 U. S. C. 105j}) made Title III of the Officer 
Personnel Act of 1947 inapplicable to such women officers. The 
problem of tying a woman reserve officer’s eligibility for promotion to 
someone other than her running mate does not, therefore, exist either 
in the Navy or in the Marine Corps. 


Sectior 

title Source (U.S. Cod Source (Statutes at Large 

5903 (a 50: 1303 (1st sentence Sept. 3, 1954, ch. 1257, § 403 (1st sen- 
tence), 68 Stat. 1167. 

§903 (b 50:1305 (d) (2d sen- Sept. 3, 1954, ch. 1257, § 405 (d) (2d 


tence sentence); added June 30, 1955, ch. 

247, § 3 (d), 69 Stat. 219. 
The House and Senate reports cited in the revision note on section 
5891 of this title state that section 403 of the Reserve Officer Personnel 
Act of 1954 (50 U.S. C. 1303), “by making applicable to Naval and 


t< 
ue 


Marine Corps Reserve officers those provisions of law . . . which 
ee ee eae ea 

relate to the selection for promotion of officers of the Regular com- 

ponents, would . . . provide a definition of failure of selection’’ 


The definition of “failure of selection’’ for regular officers and lineal- 
list Reserves is codified in section 5776 of this title. Differences be- 
tween that section and this section are due to differences between the 
Officer Personnel Act of 1947 and the Reserve Officer Personnel Act 
of 1954. (1) Under the former Act, officers who are eligible for con- 
sideration for promotion include officers above the promotion zone, 
in the zone, and below the zone, whereas under the latter Act, the zone 
of eligibility and the promotion zone are identical, because no one is 
above the zone and no one below the zone is eligible for consideration. 
(2) There are no reserve officers who are restricted in the performance 
of duty. Therefore, this section has no counterpart for section 
5776 (b). (3) In section 5776, subsection (a) covers male line officers, 
subsection (c) covers staff corps officers except certain officers in the 
Nurse ee and women officers appointed under section 5590 of this 
title, and subsections (d) and (e) cover the officers excepted from sub- 
section (¢c). This breakdown is not necessary in the present section. 
The Reserve Officer Personnel Act of 1954 provides for promotion 
zones for male line and staff corps officers of the Naval Reserve and 
male officers of the Marine Corps Reserve, but none for “women 
officers” or officers in the Nurse Corps Reserve. The latter two classes 
cannot be considered as having failed of selection, since promotion 
zones are essential to that concept. The others can, and the rule is the 
same as to all of them. 
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The source for subsection (b) has no counterpart in the laws relating 
to regular and lineal-list reserve officers. 

The words ‘‘a woman officer appointed under section 5581 of this 
title” are inserted in this section as required by the Act of June 24, 
1952, ch. 457, 66 Stat. 155 (34 U.S. C. 21e). These officers are not 
‘women officers” within the meaning of the Reserve Officer Personnel 
Act of 1954, but are required to be promoted and retired as if they were 
men. See the revision note on section 5665 of this title. 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


5904 50:1305 (d) (last sentence) Sept. 3, 1954, ch. 1257, § 405 (d) (last 
sentence); added June 30, 1955, ch. 
247, § 3 (d), 69 Stat. 219. 
Although officers in categories for which promotion zones are estab- 
lished are the only ones that may be considered as “having failed of 
selection’’, this section is not limited to officers in these categories. 
The source was clearly intended, not only to protect those officers 
from the consequences of failure of selection, but also to protect them 
and all other reserve officers, including ‘“‘women officers” and officers 
in the Nurse Corps, from loss of precedence, pay, and allowances 
through administrative error. 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
5905 50:1309 Sept. 3, 1954, ch. 1257, § 409, 68 Stat. 


1169. 

The corresponding provision applicable to regular officers and lineal- 
list reserve officers is codified in section 5777 of this title. The reason 
for the difference in language in subsection (b) of this section and sec- 
tion 5777 (b) is that Senate confirmation is required for appointments 
of regular officers in all grades but is not required for appointments of 
reserve officers in grades below flag and general officer grades. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
5906 50:1198 Sept. 3, 1954, ch. 1257, § 208, 68 Stat. 
1152. 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
5907 50:1306 (as applicable to Sept. 3, 1954, ch. 1257, § 406 (as appli- 
pay and allowances) cable to pay and allowances), 68 


Stat. 1168. 


The source states that an officer of the Naval Reserve is entitled 
to the pay and allowances of the grade to which promoted for duty 
performed “from the date of the vacancy that [his] running mate was 
promoted to fill’. That date is the date on which the running mate 
is eligible for promotion and consequently the date on which the re- 
serve officer is so eligible. Therefore, the provision in the source as 
to the Naval Reserve is the same as-that relating to the Marine 
Corps Reserve, although different language was used to express it. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
5908 50:1305 (ec), (d) (1st sen- Sept. 3, 1954, ch. 1257, § 405 (ce), (d) 
tence, as applicable to (Ist sentence, as applicable to (c)), 
(c)) 68 Stat. 1168. 
50: 1306 (less exceptions) Sept. 3, 1954, ch. 1257, § 406 (less 


exceptions), 68 Stat. 1168. 
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The statement as to pay and allowances is derived from the law 
relating to regular officers. That law is codified in section 5788 of 
this title. 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 

5909 50: 1200 Sept. 3, 1954, ch. 1257, § 210, 68 Stat. 
1152. 

Section of 

title 10 Source (U. 8, Code) Source (Statutes at Large) 

5910 50:1313 (a), (b) Sept. 3, 1954, ch. 1257, § 413 (a), (b), 


68 Stat. 1171 

Section of 

title 10 Source (U. 8, Code Source (Statutes at Large 

5911 50:1313 (c) Sept. 3, 1954, ch. 1257, § 413 (c), 68 
Stat. 1171. 

Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 


5912 [No source] {No source] 
This revised section reflects sections 218 and 219 of the Armed 
Forces Reserve Act of 1952 (formerly 50 U.S. C. 942 and 943). 


Section 1 (137) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
6148 (b) 50:1015 (as applicable to Apr. 23, 1956, ch. 209, § 2 (as applicable 
10:6148 (b to 10:6148 (b)), 70 Stat. 115. 
6148 (c), [No source] [No source] 
(e) 


The source statute for present subsection (c) was repealed, except 
for the last two provisos of 34 App. *855c. by the Act of August 1, 1956, 
ch, 837, § 501 (f) (1st par.) (70 Stat. 883). The next to last proviso 
had been omitted from section 6148 (c) as executed (see Senate Report 
No. 2484, 84th Cong., 2d sess., p. 455). The last proviso, providing 
that sickness or disease may not be considered an “injury” in the case 
of Naval Reservists, applied only to the repealed provisions of 34 App.: 
855c relating to compensation under laws administered by the Sec- 
retary of Labor. Under those laws, certain occupational diseases are 
classed as injuries. Since the proviso has no further application to the 
Naval Reserve, it is omitted from the revised section. 

The revised text of subsection (c) is inserted to make clear that, as a 
result of the repeal of the Act of June 20, 1949, ch. 225 (63 Stat. 201), 
by the Act of June 7, 1956, ch. 374, § 306 (5) (70 Stat. 254), “to the 
extent it authorizes hospital benefits for dependents of members of 
reserve components of the Armed Forces’’, the latter Act is the sole 
authority for providing medical care for the dependents of members of 
the Naval Reserve, the Fleet Reserve, the Marine Corps Reserve, or 
the Fleet Marine Corps Reserve. This result was intended even for 
the Fleet Reserve and the Fleet Marine Corps Reserve, which are 
not technically “reserve components’’. 

Subsection (e) is revised to reflect the repeal of 34 App.:855e (1st 
proviso) by the Act of August 1, 1956, ch. 837, § 501 (f) (1st par.) 
(70 Stat. 883). The revised subsection reflects that part of the original 
subsection that was based on 24 App.:855c-1 (proviso). 
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SECTION 1 (138) 
Section of 
title 10 Source (U. 8. Code) Source oo. at Large) 
6151 (a) 34 App.:350i (b) (2) May 31, 1956, ch. 348, § 3, 70 Stat. 222. 
Reference to the provisions of law under which temporary appoint- 
ments in officer grades were made is omitted as unnecessary, since the 
provisions cited comprise all existing authority for such appointments. 


SECTION 1 (140) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

6222 (a) 34 App.:701 July 24, 1956, ch. 686, 70 Stat. 628. 
6222 (b 34 App.:701—1 (a) 

6222 (c) 34 App.:701—1 (b) 

6222 (d) 34 App.: 701-2 

6222 (e) 34 App.: 701-3 

6222 (f) 34 App.:701—4 

6222 (g) 34 App.: 701-5 


‘ 


In subsection (a), the words ‘‘and appropriate’”’ are omitted as cov- 
ered by the word ‘‘necessary’’. The words ‘‘and ranks” are omitted 
as covered by the word “grades”. The second sentence of 34 App.:701 
is omitted as covered by section 6224 of this title. 

In subsection (b), the words “United States” and ‘‘or the United 
States Marine Corps Reserve”’ are omitted as unnecessary in view of 
the definition of ‘‘Marine Corps” in section 5001 (a) (2) of this title. 
The words ‘as authorized by sections 701 to 701-5 of this title” are 
omitted as surplusage. 

In subsection (e), the words “from the United States . . . as pro- 
vided by law” are omitted as surplusage. 

In subsection (f), the words ‘‘a member who holds, or has held” 
are substituted for the words “Directors and assistant directors of 
the Marine Band and former directors and assistant directors who 
have held” 

SECTION 1 (142) 


title 10 Source (U.S. Code) Source (Statutes at Large) 

6323 (a), 34 App.:410b Aug. 4, 1955, ch. 553, § 1, 69 Stat. 493; 
(b) Aug. 9, 1955, ch. 678, § 1 (a), (b), 69 

Stat. 614. 

6323 (c), [No source] [No source] 
e 

6323 (d [No source] [No source] 

6323 (f {No source] [No source] 


In subsection (b), the words ‘farmed forces” are substituted for 
the words ‘“‘Navy, Marine Corps, Army, Air Force, or Coast Guard, 
or the Reserve Components thereof’? because “armed forces’’, as 
defined in this title, is a collective term for these elements. 

Subsections (c) and (e) state rules, formerly stated in section 6325, 
with respect to officers retired under this section. 

Subsection (d) states a rule, formerly stated in section 6325, with 
respect to warrant officers retired under this section. 

In subsections (c) and (e), the words ‘‘Unless otherwise entitled to a 
higher grade’ and “Unless otherwise entitled to higher pay” are sub- 
stituted for 34 App.:410e (b). 

In subsection (d), the second and third provisos of 34 App.:410b, 
relating to officers whose basic pay is not based on years of service, is 
omitted as obsolete. Under the Career Compensation Act of 1949 
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(37 U.S. C. 231 et seq.), the basic pay of all officers is based on years 
of service. The subsection is worded to conform to the terminology 
of the Career Compensation Act of 1949 and to make clear the fact 
that the amount of retired pay is not permanently fixed at the time 
of retirement but is subject to change when rates of basic pay are 
changed, as provided in 34 App. :410q. 

Subsection (f) was formerly subsection (c). 


SECTION 1 (143) 
Section of 
title 10 Source (U. S. Code Source (Statutes at Large) 
6325 [No source] {No source] 


> 


The reference to section 6323 is deleted, since it is no longer appro- 
priate to include in this section officers retired under section 6323. 


SecTION 1 (144) (A) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
6389 (a) 50:1311 (ce) (ist sentence Sept. 3, 1954, ch. 1257, § 411 (c) (1st 
sentence), 68 Stat. 1170. 
6389 (b) 50:1311 (a) (as applicable Sept. 3, 1954, ch. 1257, § 411 (a) (as 
to ei 311 (e)) ipplicable to 411 (c)), 68 Stat. 1169. 
6389 (c 50:1311 (e) (2d sentence) Sept. 3, 1954, ch. 1257, § 411 (ce) (2d 
sentence), 68 Stat. 1170. 
6389 (d 50:1311 (c) (less Ist and 2d Sept. 3, 1954, ch. 1257, § 411 (c) (less 
sentences) Ist and 2d sentences), 68 Stat. 1170. 
6389 (e) [No source] [No source] 


In subsection (a), the words “who is considered as having twice 
failed of selection for promotion” are substituted for the words “‘after 
failing of selection for promotion . . . a second time” to conform to 
similar statements in this title. (See the revision note on section 
5776.) The words ‘‘may be retained in’”’ are omitted as surplusage, 
since the authority to eliminate such officers from an active status is 
discretionary with the Secretary. 

Subsection (e) is added to avoid conflict with 50:1311 (d) and (e), 
codified in sections 6397 and 6403 of this title. 50:1311 (d) and (e) 
contain special provisions for “women officers” and officers in the 
Nurse Corps, respectively, so that officers in these categories must be 
excepted from this section. Women officers appointed under the Act 
of June 24, 1952, ch. 457 (66 Stat. 155; 34 U.S. C. 21e) (codified in 
section 5581 of this title), are not “women officers’”’ within the mean- 
ing of 50:1311 (d), however, but are required to be promoted, retired, 
or eliminated from active status as if they were men. (See the revi- 
sion note on section 5665 of this title.) The application of this section 
to these officers is therefore made explicit. 

Both men and women are eligible for appointment as reserve officers 
in the Nurse Corps and are subject to the special provisions relating to 
that corps. 

SECTION 1 (144) (B) 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 

6391 (a) 50:1312 (a) (1st sentence) Sept. 3, 1954, ch. 1257, § 412 (a) (Ist 
sentence), 68 Stat. 1171. 

6391 (b) 50:1312 (b) Sept. 3, 1954, ch. 1257, § 412 (b), 68 


_ Stat. 1171. 
6391 (c) 50:1312 (a) (2d sentence) Sept. 3, 1954, ch. 1257, § 412 (a) (2d 
sentence) , 68 Stat. 1171. 
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In subsection (c), the words ‘‘20 years of service computed under 
section 1332 of — title” are substituted for the words “twenty years 
of satisfactory Federal service for retirement purposes” for clarity and 
accuracy. 

SrecTIon 1 (144) (C) 
Section of 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
6394 (g), (h) [No source] [No source] 


Subsections (g) and (h) restate former subsection (g) to pt the 
repeal, by section 1 (c) of the Act of August 9, 1955, ch. 678 (69 Stat. 
615), of limitations on the grade in which an officer may retire under 
this section. 

Section 1 (144) (D) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


6397 (a 50:1311 (e) Sept. 3, 1954, ch. 1257, § 411 (e), 
68 Stat. 1170. 


6397 (b 50:1311 (a) (as applicable Sept. 3, 1954, ch. 1257, § 411 (a) (as 
to 1311 (e)) applicable to § 411 (e)), 68 Stat. 

1169. 
6397 (¢ 50:1311 (f) (as applicable Sept. 3, 1954, ch. 1257, § 411 (f) (as 
to 1311 (e) applicable to § 411 (e)), 68 Stat. 

1170. 


The Act of August 9, 1955, ch. 654, section 1 (69 Stat. 579) authorized 
the appointment of men as commissioned officers in the Nurse Corps 
of the Naval Reserve. Even though it is assumed that men will be 
a small minority in the corps, the masculine pronoun is used through- 
out, since under 1 U.S. C. 1 words importing the masculine gender 
include the feminine. The converse is not true. 


Section 1 (144) (E) 


Section of 


title 10 Source (U. 8S. Code Source (Statutes at Large) 
6403 (a), 50:1311 (d Sept. 3, 1954, ch. 1257, § 411 (d), 
b), (c 68 Stat. 1170. 
6403 (d) 50:1811 (a) (as applicable Sept. 3, 1954, ch. 1257, § 411 (a) (as 
to 1311 (d) applicable to § 411 (d)), 68 Stat. 
1169. 
6403 (e 50:1311 (f) (as applicable Sept. 3, 1954, ch. 1257, § 411 (f) (as 
to 1311 (d)) applicable to § 411 (d)), 68 Stat. 
1170. 


In subsection (a), the words “other than an officer in the Nurse 
Corps” are substituted for the words “Except as otherwise provided 
in this chapter’. The words “or an officer appointed under section 
5581 of this title’? are inserted to except from the operation of this 
section women appointed in the Medical, Dental, and Medical Service 
Corps under the Act of June 24, 1952, ch. 457 (66 Stat. 155; 34 U.S.C. 
21e). These women are not ‘women officers” within the meaning of the 
Reserve Officer Personnel Act of 1954 (see the revision note on section 
5665 of this title), and are therefore subject to elimination from an 
active status under section 6389, rather than under this section 

In subsections (a) and (b), the words “retained in or’’ are omitted 
as surplusage, since the Secretary has discretion as to whether officers 
are to be eliminated from an active status. The word “discharge” is 
substituted for the words “separation from the active list” to conform 
to the language used in sections 6401 and 6402 of this title. The 
words “under the conditions prescribed by this chapter for the retire- 
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ment ... of a woman line [the word “line” is omitted in subsection 
(b)] officer in the same grade on the active list’”’ are substituted for 
the words ‘‘at the times prescribed by law for the retirement . . . of 
the woman line officer . . . next junior to her’ for clarity. The 
source is ambiguous and subject to misinterpretation, as is shown 
by testimony before the Committee on Armed Services, United States 
Senate, on May 5, 1955. 

Bills to maak the Reserve Officer Personnel Act of 1954, intro- 
duced in the 84th Congress, Ist Session, contained a proposed amend- 
ment to section 411 (d) that would have provided that women reserve 
officers could be eliminated from an active status under the same 
relative conditions as would require the retirement or discharge of a 
contemporary male officer on the active list. The proposed amend- 
ment was rejected by the Committee on Armed Services, United 
States Senate, and was not incorporated in the bill as sent to the House 
and enacted (Act of June 30, 1955, ch. 247, 69 Stat. 218). During 
the hearings, however, it was brought out that certain reserve officers 
and others had interpreted section 411 (d) as authorizing the elimina- 
tion of a woman reserve officer from active status upon the happening 
of some event to the woman regular officer who chanced to be her 
running mate at the moment, regardless of the reserve officer’s own 
age, length of service, or promotion status. That this is not the 
intended meaning is shown by the provision that all commissioned 
service is considered active commissioned service for the purpose of 
this subsection, a provision that would be meaningless if the reserve 
officer’s status were dependent on that of her running mate. The 
interpretation placed on the subsection by the Department of the 
Navy was explained by the Assistant Secretary of the Navy (Personnel 
and Reserve Forces) as follows: “Under the present language of this 
section, women Reserve officers may be retained in or eliminated from 
active status, in the discretion of the Secretary, under conditions 
similar to those prescribed for the separation or retirement of a woman 
Regular officer.’’ In addition, information furnished to the Com- 
mittee by the Department of the Navy contained the following 
comments on specific questions: 


‘Under section 411 (d) as now contained in Public 
Law 773, 83d Congress, could a woman officer of the Naval 

Marine Corps Reserve become ineligible to earn credit 
toward retirement as provided by title ILI of Public Law 810, 
80th Congress, at the time that the female Regular officer 
next junior to her is separated for statutory reason—or at 
any time thereafter?’ 

“Comment.—No; unless by sheer coincidence the rules 
which prescribe the time of separation of the woman Regular 
officer would produce exactly the same date when applied to 
the facts pertaining to the woman Reserve officer. This 
provision assimilates the rules applying to contemporary 
women regulars, rather than the mere fact of separation for 
any statutory reason. 

“23 ‘Would the loss of retirement opportunities by a naval 
or Marine Corps Reserve officer under the provision of sec- 
tion 411 (d) . . . as now contained in Public Law 773 be 
for any reason related to her own age, performance, quali- 
fications, or availability?’ 


— 


~I 
qn 
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“OComment.—Yes; under section 411 (d) as contained in 
Public Law 773, the facts of the woman Reserve officer’s own 
situation would determine liability for elimination from active 
status.”’ (Hearings on S. 1718 before the Committee on 
Armed Services, United States Senate, May 5, 1955, pp. 5, 9). 

The revised section is accordingly worded so as to make this meaning 

clear. 
SecTION 1 (144) (F) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

6410 (a) 50:1311 (b), (f) (less Sept. 3, 1954, ch. 1257, § 411 (b), (f) 
applicability to 1811 (d) (less applicability to § 411 (d) and 
and (e)) (e)), 68 Stat. 1170. 

6410 (b) 50:1311 (a) (less applica- Sept. 3, 1954, ch. 1257, § 411 (a) (less 
bilitv to 1311 (ce), (d), applicability to § 411 (c), (d), and 
and (e)) (e)), 68 Stat. 1169. 


In subsection (a), the words “Notwithstanding any other provision 
of this chapter” are omitted as unnecessary. 


SECTION 1 (146) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


6901 (d 34 App.:821 (b) Aug. 1, 1956, ch. 830, §§$ 3 (1), 6, 70 
Stat. 805, 806. 
6901 (f {Uncodified: Aug. 1, 1956, 
ch. 830, § 6] 

The source statute, by striking out the words “who suffer dis- 
ability, including members” in 34 App.:821 (b), made that provision 
applicable only to members who became disabled before October 13, 
1942. As the provision authorized treatment only until the dis- 
ability could not be materially improved thereby, it is unlikely that 
the treatment in any case is continuing after more than 14 years. 
Accordingly, subsection (d) of section 6901, which was based on 34 
App.:821 (b), is stricken from the revised section as having been 
executed. Subsections (e) and (f) are redesignated accordingly. 


SECTION 1 (147) (A) 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
6912 [No source] [No source] 


Section 6912 is amended by eliminating subsections (a) (less clause 
(4)) and (b) and by substituting a reference to section 301 of the 
Career Compensation Act of 1949 for the reference to subsection (a) 
in former subsection (c). The substance of former subsections (a) 
(less clause (4)) and (b) is covered by the Career Compensation Act, 
as amended by the Act of March 31, 1955 (69 Stat. 19) and section 
10 of this Act. 

SECTION 1 (148) 
title 10 “ Source (U. S. Code) Source (Statutes at Large) 


7043 34 App.:1076c (less last Aug. 9, 1955, ch. 669, § 1 (less last 
sentence) sentence), 69 Stat. 607. 
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Secrion 1 (149) 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


7081 (c) [No source] [No source] 

Subsection (ce) is added to reflect the effect on chapter 607 of this 
title of the Act of July 31, 1956, ch. 804, § 402 (a) (70 Stat. 760) 
which brought the civilian faculties of the Naval Academy and Naval 
Postgraduate School under the Civil Service Retirement Act. effec- 
tive October 1, 1956, and provided that on and after that date the 
Act of January 16, 1936, ch. 3 (49 Stat. 1092) would no longer apply 
to civilians employed at those schools on or after that date. 


SECTION 1 (152) 
Section of 
title 10 Source (U.S. Code Source (Statutes at Large) 
8012 (g) 5:2202 (b) (3) July 31, 1956, ch. 804, § 103 (b) (3), 
70 Stat. 736. 


‘ 


SECTION 1 (153) 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
8013 (b) 5:2205 (a) (19), (44) July 31, 1956, ch. 804, § 106 (a) (19), 


(44), 70 Stat. 738. 


SECTION 1 (154) 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 


8018 5:2205 (b) (9) July 31, 1956, ch. 804, § 106 (b) (9), 


70 Stat. 739. 


SECTION 1 (156) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8067 (e), (f) 10 App.:166b-3 Aug. 9, 1955, ch. 654, §§ 1, 3 (b), (c), 
10 App.:1837 69 Stat. 579. 

8209 


8296 (a), (c) 
8579 (b) 
8683 (4) (B) 
8963 (b) 10 App.:1003 

The cited sections are amended to reflect the authority contained 
in the source statute to appoint male reserve officers with a view to 
designation as Air Force nurses or medical specialists. 


SECTION 1 (157) 


Section of 

title 10 Source (U. S. Code Source (Statutes at Large) 

8201 50:1413 (as applicable to June 25, 1956, ch. 4389, § 3 (as appli- 
10:8201 cable to 10:8201), 70 Stat. 333. 

SEcTION 1 (158) 

Section of 

title 1 Source (U. S. Code) Source (Statutes at Large) 

$202 (ec [No source] [No source] 


The word “authorized” is inserted before the word ‘appointment’ 
to make it clear that this subsection does not itself authorize original 
appointments or promotions, 


EOE 
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SrcTion 1 (159) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8203 50:1413 (as applicable June 25, 1956, ch. 439, § 3 (as appli- 

8214 to 10:8203 and 8214) cable to 10:8203 and 8214), 70 Stat. 
333. 


SECTION 1 (160) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8205 (a) 10 App.: 20s (b) July 20, 1956, ch. 646, §§ 210, 301, 
8205 (b) 5:17ly—1 70 Stat. 587. 


In subsection (b), the words “Subject to subsection (a)’’ and 
“each of” are inserted for clarity. The word “estimate” is sub- 
stituted for the word ‘“‘project’’. The words ‘on the active list’ 
are substituted for the words “active duty” to conform to subsection 
(a) of the revised section. 


SEecTION 1 (161) 
Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 

8210 (a) 10 App.: 506a (a) (2) July 20, 1956, ch. 646, § 302 (less Ist 
(less 4th and last par.), 70 Stat. 587. 
sentences) 

8210 (b) 10 App.: 506a (a) (2) 
(4th sentence) 

8210 (c) 10 App.: 506a (a) (2) 


(last sentence) 


In subsection (a), the words “Subject to section 8202 (a) of this 
title” are substituted for 10 App.: 506a (a) (2) (3d sentence). 


SECTION 1 (162) 


Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
8211 (a) [No source] {No source] 


The word “authorized”’ is inserted before the word ‘‘appointment” 
to make it clear that this subsection does not itself authorize original 
appointments or promotions. 


) 


SECTION 1 (163) 


Sa f 
title 10 Source (U. 8S. Code) Source (Statutes at Large) 
8212 10 App.: 1850e (e) (2d Sept. 3, 1954, ch. 1257, § 503 (b), 68 
sentence, as applicable Stat. 1172. 
to 10:541) July 20, 1956, ch. 646, § 203 (e) (2d 
50:1333 (b sentence, as applicable to 10:541), 


70 Stat. 585. 


rv 


he revised section consolidates various provisions permitting 
“temporary” strengths in grade in excess of authorized strengths. 
The reference to sections 8365, 8366, 8375, 8376, 8380, and 8381, all 
of which are in chapter 837 of this title, is limited to those sections to 
reflect the opinion of the Judge Advocate General of the Air Force 
(OP. JAGAF 82-53.1, 8 Mar. 1956) holding that 50:1333 (b) applies 
only to the mandatory promotion system set out in those sections. 
After 10:541 becomes effective (see section 52 (a) of the Act of 
August 10, 1956, ch. 1041 (70A Stat. 641)), it will cover the appoint- 
ment of graduates of a service academy of one armed force in any 
other armed force. Before that time, appointments in the Air Force 
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of graduates of the United States Military Academy or the United 
States Naval Academy are governed by agreement between the armed 
forces concerned. Appointments in the Air Force of graduates of the 
United States Air Force Academy are already covered by the refer- 
ence to section 9353. 

SECTION 1 (164) (A) 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 
8217 50:1333 (a) (less3d through Sept. 3, 1954, ch. 1257, § 503 (a) (less 
last sentences) 3d through last sentences), 68 Stat. 
1172. 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
8218 50:1333 (a) (4th sentence) Sept. 3, 1954, ch. 1257, § 503 (a) (4th 


sentence), 68 Stat. 1172. 
The words ‘‘reserve general officers in an active status” are sub- 
stituted for the words ‘‘Reserve officers of the Air Force in an active 
status in general officer grades’’. 


Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

8219 (a) 50:1333 (a) (Ist 25 words Sept. 3, 1954, ch. 1257, § 503 (a) (3d, 
of 3d sentence; 5th and 5th, and last sentences), 68 Stat. 
last sentences) 1172. 


8219 (b) 50:1333 (a) (3d sentence, 
less Ist 25 words 

In subsection (a), 50:1333 (a) (last sentence) is omitted as sur- 
plusage, since the term “authorized strength” is defined as only a 
maximum strength by section 101 (21) of this title. The word 
“authorized” is inserted before the word “appointment” to make it 
clear that this section does not itself authorize original appointments 
or promotions. 

SecTIon 1 (164) (B) 


Section of ae 
title 10 Source (U, S. Code) Source (Statutes at Large 
8230 5:171s July 13, 1955, ch. 358, § 604, 69 Stat. 


314. 
The words “of the United States” are inserted for clarity. The 
word “‘strengths” is substituted for the word “numbers’’. 


SECTION 1 (166) (A) 


Section of : 
title 10 Source (U, S. Code) Source (Statutes at Large) 


8262 [No source] [No source] 
The amendment reflects the repeal of section 8638 of this title and 
the enactment of a similar provision in section 972 of this title. 


Section 1 (166) (B) 


Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 

8263 (a) 10 App.: 628b (1st 54 July 12, 1955, ch. 334, § 2, 69 Stat. 299. 
words) 

8263 (b) 10 App.: 628b (less Ist 54 

eu and last 36 words) 

8263 (c) 10 App.: 628b (last 36 

words) 


In subsection (a), the words “with his written consent” are sub- 
stituted for the words “by his voluntary written agreement’. 
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In subsection (b), the words ‘‘While serving under an enlistment 
extended under this section’”’ are substituted for the words “‘subse- 
quent to said date”. The words “as extend the term of enlistment 
as authorized in this section’, ‘‘and shall receive’’, “‘in all respects’, 
and “regularly” are omitted as surplusage. 

In subsection (c), the words “does not” are substituted for the 
words “shall not operate to”. The words “‘term, if it had not been so 
extended” are substituted for the words ‘former term of enlistment’’. 


SEecTION 1 (167 


tit ie 10 Source (U. 8. Code) Source (Statutes at Large) 
8285 (a) 10 App.:1850a (b) July 20, 1956, ch. 646, §§ 201 (b), (c), 
10 App.:1850j (as appli- 211 (as applicable to § 201 (b), 
cable to 10 App.:1850a (c)), 303 (less applicability to § 103 
(b)) (a) (4)), 70 Stat. 584, 587, 588. 
8285 (b) 10 App.:1850a (ce) (less 
last sentence) 
10 App.:1850j (as appli- 
cable to 10 App.:1850a 
(c)) 
8285 (c) 10 App.:1850a (ce) (last 


sentence) 
8285 (d) 10 App.:1850k 

In subsections (a) and (b), the word ‘‘original’”’ is inserted since 
the source statute does not apply to promotions. 

In subsection (a), persons appointed with a view to designation 
as Air Force nurses or medical specialists are not included in the 
exception, since the applicability of this section, as originally enacted, 
to those corps was not based on section 506 of the Officer Personnel 
Act of 1947 (10:506c), which was cited in Senate Report No. 2484, 
84th Cong., 2d Sess., p. 205, as the source for this section, and which 
was repealed by section 304 (b) of the source statute, but was based 
on 10:166 (c) (last 15 words of Ist sentence and last 27 words of 2d 
sentence) and 10:166a (c) (last 15 words of Ist sentence, and 2d 
sentence), which was unaffected by the source statute. See Revision 
Note for section 8291 (op. cit., p. 591). The words ‘‘and except as 
provided in section 9353 (b) of this title,” are inserted to make clear 
that a cadet may be appointed in the Regular Air Force under section 
9353 (b) of title 10, even though he is under 21 years of age and not 
a citizen of the United States. 


SECTION 1 (168) 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 
8286 (a) 10 App.:1850b (less last 33. July 20, 1956, ch. 646, §§ 202, 211 (as 
words of last sentence) applicable to § 202), 70 Stat. 584, 
10 App.:1850j (as applica- 587. 


ble to 10 App.:1850b 

(less last 33 words of last 
sentence) ) 

8286 (b) 10 App.:1850b (last 33 

words of last sentence) 

10 App.:1850j (as applica- 
ble to 10 App. :1850b 
(ast 33 words of last 
sentence) ) 


29297—58——_6 
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In subsections (a) and (b), the word “originally” is inserted since 
the source statute does not apply to promotions. 
In subsection (b), the words “in the armed forces” are inserted for 
clarity. 
SECTION 1 (169) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8287 (a) 10 App.:1850a (d) July 20, 1956, ch. 646, §§ 201 (d), 203 (a) 
10 App.:1850c¢ (a) (less (less applicability to retirement), (b), 
applicability to retire- (c) (less applicability to retirement), 
ment) (d), (e) (last sentence), 211 (as ap- 
10 App.:1850c (b) plicable to § 203 (a) (less applica- 
10 App.:1850c¢ (c) (less ap- bility to retirement)), 70 Stat. 584, 
plicability to retirement) 585, 587. 


10 App.:1850j (as applica- 
ble to 10 App.:1850c (a) 
(less applicability to re- 
tirement) ) 
8287 (c) 10 App.:1850e (d) 
8287 (d) 10 App.:1850c (e) (last 
sentence) 

Subsection (a) is arranged to parallel section 3287 (a) of this title. 
Clauses (2) and (3) are substituted for 10 App.:1850c (b) and (c). 
Clause (4) is substituted for 10 App.:1850c (a) (2). The words ‘a 
total of” are omitted as surplusage. Clause (5) is substituted for 10 
App.:1850c (a) (1). 

SECTION 1 (170) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8288 (a) 10 App.:1850d (less last July 20, 1956, ch. 646, §§ 204 (less last 
sentence) sentence), 211 (as applicable to § 204 
10 App.:1850j (as applica- (less last sentence)), 70 Stat. 585, 
ble to 10 App.:1850d 587. 


(less last sentence) ) 
The word “originally” is inserted since the source statute did not 
apply to promotions. 
SECTION 1 (173) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

8294 (a) 10 App.:91a (a) Apr. 30, 1956, ch. 223, § 1 (1st 2 pars.), 
10 App.:91a (g) 70 Stat. 119, 120; July 24, 1956, ch. 
10 App.:121a (a) 675, § 1 (a), (b) (as applicable to 

8294 (b) 10 App.:91a (b service credit), and (c), 70 Stat. 608. 


10 App.: 121a (b) 


In subsection (a), the words ‘‘Subject to any limitation on the com- 
missioned strength of the . . . Air Force prescribed by law’’, in 10 
App.:9la (a) and 121a (a), are omitted, since unless otherwise speci- 
fied all appointments must be within the authorized strength. The 
words “the President, by and with the advice and consent of the 
Senate’, in 10 App.:91la (a) and 121a (a), are omitted as covered by 
section 8284 of this title. The words “as the needs of the Air Force 
require” are substituted for the words “in such numbers as the needs 
of the services may require”, in 10 App.:91a (a) and 121la (a). Clause 
(4) is substituted for 10 App.:9la (g) (3). The words ‘possess such 
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qualifications as the Secretary concerned may prescribe for his service’’ 
are omitted as covered by the last 15 words of the second sentence of 
the revised subsection. 

In subsection (b), the words “but not less than four years’ are 
substituted for the words ‘‘but not less than the minimum prescribed 
below” and 10 App.:91a (b) (2d sentence) and 121a (b) (2d sentence). 


SECTION 1 (174) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
8295 10 App.:1850d (last sen- July 20, 1956, ch. 646, §§ 204 (last 
tence) sentence), 211 (as applicable to § 204 
10 App.:1850j (as appli- (last sentence)), 70 Stat. 586, 587. 


cable to 10 App.:1850d 
(last sentence) ) 
The words ‘‘who is originally appointed in a commissioned grade in 
the Regular Air Force” are substituted for the words “appointed under 
such sections”, in 10 App.:1850d (last sentence). The words ‘on 
that list’’ are inserted for clarity and to conform to section 3295 of 
this title. 

SECTION 1 (175) 
Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


8296 (b) 10 App.:166b-3 Aug. 9, 1955, ch. 654, § 1, 69 Stat. 579. 


Section 1 (177 
Section of 


title 10 Source (U. 8, Code) Source (Statutes at Large) 
8314 10 App.: 1850f July 20, 1956, ch. 646, §§ 206, 211 (as 
10 App.:1850j (as appli- applicable to § 206), 70 Stat. 586, 
cable to 10 App.:1850f) 587. 


The word ‘“‘commissioned”’ is inserted, since the source statute 


applies only to commissioned officers. The word “original” is in- 
serted since the source statute does not apply to promotions. The 
words ‘fon a recommended list awaiting promotion” are substituted 
for the words ‘otherwise eligible for promotion”. The words “under 
sections 1850a—1850j of this title’, in 10 App.:1850f, are omitted as 
surplusage. 

SECTION 1 (178) (A) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

8353 (a) 50:1191 (less last sentence) Sept. 3, 1954, ch. 1257, § 201, 68 Stat. 

8353 (b) 50:1191 (ast sentence, less 1150; June 30, 1955, ch. 247, § 1 (a), 
last 67 words) 69 Stat. 218. 

8353 (c) 50:1191 (last 67 words of 


last sentence 

In subsection (a), the words “For the purposes of chapters 837 and 
863 of this title, a person who is appointed as a reserve commissioned 
officer of the Air Force” are substituted for 50: 1191 (1st 28 words of 1st 
sentence). 

In subsection (b), the words “‘A person covered by subsection (a)’’ 
are substituted for the words ‘Any such person’”’. The words “and 
for the purposes of subsection (a)” are substituted for the words 
“for the purpose of this chapter only’. The words ‘for the purpose 
of or” are omitted as surplusage. 
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In subsection (c), the first 19 words are substituted for the words 
“and a person . . . if appointed for assignment as an officer . . . in 
a comparable assignment in another Armed Force’. The words “may 
be” are omitted as surplusage. 


SecTION 1 (178) (B) 
Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 


8354 (b) {Uncodified] Sept. 3, 1954, ch. 1257, § 702 (e), 68 
Stat. 1189. 

In subsection (b), the first 19 words are substituted for the twenty- 
first through the fiftieth words of the source statute. The words 
‘fs not” are substituted for the words ‘‘shall not be deemed”. The 
words “active duty for training” are omitted as covered by the words 
“active duty’’, as defined by section 101 (22) of this title. The 
words “ordered to”? and “by competent authority” and the last 32 
words of the source statute are omitted as surplusage. 


SEecTION 1 (178) (C) 
Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 
8358 50:1335 (b) Sept. 3, 1954, ch. 1257, § 505 (b), 68 
Stat. 1173. 
The words “as a Reserve officer” are omitted as surplusage. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8359 50: 1335 (a) Sept. 3, 1954, ch. 1257, § 505 (a), 68 
Stat. 1173. 


Clause (6) is substituted for 50:1335 (a) (last 23 words). 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

8360 (a) 50:1331 (a) Sept. 3, 1954, ch. 1257, §§ 202 (a), 
50:1192 (a) 501 (a), (b) (1), (4), 502 (b), (c), 68 

8360 (b 50:1331 (b) (4) Stat. 1150, 1171, 1172; June 30, 
50:1332 (b) 1955, ch. 247, § 4 (a), 69 Stat. 219. 


8360 (c 50: 1332 (c) (1) 
8360 (d) 50:1332 (ce) (2 
8360 (e) 50:1331 (b) (1) 

In subsection (a), 50:1331 (a) is omitted as covered by the context 
of this revised title. 

In subsection (b), the words ‘“‘have credited to him”’ are substituted 
for the word “attain”, in 50:1332 (b). The words “prescribed in 
subsection (c) or (d)”’ are substituted for the words ‘‘of twelve con- 
secutive months applicable to him’’, in 50:1332 (b). 50:1331 (b) (4) 
is omitted as executed throughout this revised title. 

In subsection (c), the words “‘continued in” are substituted for the 
words “‘has not been removed from”. 50:1332 (c) (1) (last 17 words) 
is omitted as surplusage. 


Section of 

title 10 Source (U.S. Code) Source (Statutes at Large) 

8361 (a) 50:1334 (a) (less (2)) Sept. 3, 1954, ch. 1257, § 504, 68 Stat. 
8361 (b) 50:1334 (a) (2) (A) 1173; June 30, 1955, ch. 247, § 4 (c), 
8361 (c) 50:1334 (a) (2) (B) 69 Stat. 219. 


8361 (d) 50: 1334 (a) (2) (C) 
8361 (e) 50: 1334 (b) 
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In subsection (e), the words “are reduced” are substituted for the 
words “‘suffer . . . and a reduction in his’. The words “he will not 
have” are substituted for the words “the years of . . . with which he 
is entitled to be credited for promotion purposes shall not be”. The 
words “‘loss of precedence” are omitted as surplusage. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8362 (a) 50:1193 (a) Sept. 3, 1954, ch. 1257, §§ 203, 508 (a), 
50:1338 (a) 68 Stat. 1150, 1174. 


8362 (b)  50:1193 (b) 
50:1193 (d) (1st sentence) 
8362 (c) 50:1193 (c) 
8362 (d) 50:1193 (d) (less Ist and 
last sentences) 
8362 (e) 50:1193 (d) (last sentence) 
8362 (f) 50:1193 (e) 

Subsection (a) is substituted for 50:1193 (a) and 1338 (a). The 
word “competent”, in 50:1193 (a), is omitted as surplusage. 

In subsection (b), the words “‘are senior in regular or reserve grade 
to, and who outrank,” are substituted for the words ‘‘shall be senior in 
permanent grade and temporary rank to’’, in 50:1193 (b). 

In subsection (c), the words ‘board upon which he served” are 
omitted as surplusage. 

In subsection (d), the words “his duties’ are substituted for the 
words “‘the duties imposed on him as a member of such board”. The 
words “officer who is appointed” are omitted as surplusage. The 
words ‘or affirm” are omitted as covered by the word “oath” as 
defined in section 1 of title 1. 

In subsection (f), the words “is entitled to send’ are substituted 
for the words “shall have the right to forward’. The word “letter” 
is substituted for the words ‘“‘written communication”. The last sen- 
tence is substituted for 50:1193 (e) (last 15 words of 1st sentence). 
The words ‘‘to his consideration” are omitted as surplusage. 


’ 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8363 (a) 50:1331 (b) (2) Sept. 3, 1954, ch. 1257, §§ 501 (b) (2), 
50:1336 (a) 502 (d), 506 (a), 507, 508 (less (a)), 
8363 (b) 50:1337 68 Stat. 1171, 1173, 1174; June 30, 
8363 (c) 50:1338 (b) 1955, ch. 247, § 4 (b), (d), (e), 69 
8363 (d) 50:1838 (c) (less last sen- Stat. 219. 
tence) 


8363 (e) 50:1338 (ec) (last sentence) 
8363 (f) 50:1332 (d) 

In subsection (a), 50:1331 (b) (2) and the words “by a Federal 
recognition board’’, in 50:1336 (a), are omitted as surplusage. 

In subsection (c), the words ‘‘for officers being considered” are sub- 
stituted for the words ‘‘when it is considering officers”. The words 
“an... may not be considered. . . unless” are substituted for the 
words ‘whenever . . . is being considered . . . the board shall 
consider’. The words ‘‘in his reserve grade”’ are inserted for clarity. 

In subsection (d), the words “‘of their grade”’ are inserted for clarity. 
The last sentence is substituted for 50:1338 (c) (last 27 words of 1st 
sentence). 

In subsection (f), the words “under this chapter” are substituted 
for the words ‘“To carry out the provisions of this subchapter”. The 


‘ 
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words ‘“‘the grade to which he is promoted” are substituted for the 
words “the higher grade’. The words ‘‘the effective date of the 
promotion” are substituted for the words “such effective date’’. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8365 (a 50:1339 (a) Sept. 3, 1954, ch. 1257 §§ 509 (less 
8365 (b) 50:1339 (ce (b)), 520 (less (b)), 68 Stat. 1174, 
8365 (ce) 50: 1350 (less (b)) 1179; June 30, 1955, ch. 247, § 4 (f), 


69 Stat. 219. 

In subsection (a), the words ‘‘Except as provided in subsections 
(b) and (c) of this section” are omitted as unnecessary since the sub- 
sections referred to are not in fact exceptions to 50:1339 (a). 

In subsection (c), the word ‘‘authorized”’ is omitted as surplusage. 
The words “or promoted to” are omitted as covered by the words 
‘appointed in’’. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
8366 (a) 50: 1340 (a) Sept. 3, 1954, ch. 1257, §§ 501 (b) (5) 
8366 (b) 50:1340 (b) (as applicable to promotion), 510, 
8366 (c) 50:1351 511 (a), 521, 68 Stat. 1172, 1174, 
8366 (d) 50:1341 (a 1175, 1179; June 30, 1955, ch. 247, 
8366 (e) 50:1331 (b) (5) (as appli- § 4 (g), 69 Stat. 220. 

cable to promotion) 
8366 (f) 50: 1340 (ce) 


In subsection (a), the words “‘Witbout regard to vacancies’”’ are 
substituted for the words “Irrespective of the existence of a vacancy”’. 
The words ‘for promotion by the selection board’’ are omitted as 
surplusage. 

In subsection (b), the words ‘“‘Having in view” are substituted for 
the words ‘Based upon”’. 

In subsection (c), the words “‘or promoted to” are omitted as covered 
by the words “appointed in”. The word “authorized” is omitted as 
surplusage. The words “of a State, a Territory or the District of 
Columbia” are omitted as surplusage. 

In subsection (f), the words ‘“‘who is not designated under section 
8067 ef this title or appointed in the Air Force with a view to desig- 
nation under that section” are substituted for the words ‘‘appointed 
under section 310 of the Women’s Armed Services Integration Act 
of 1948’’, since that section was repealed by section 803 of the Armed 
Forces Reserve Act of 1952 (66 Stat. 506). ‘The quoted words were 
intended to refer to those female reserve officers who were appointed 
with a view to performing general duties and were not intended to 
refer to those appointed with a view to performing professional duties. 
such as medical, dental, nursing, and legal duties. 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 
8367 (a) 50: 1342 (b) Sept. 3, 1954, ch. 1257, § 512, 68 Stat. 
8367 (b) 50: 1342 (a) 1175. 


8367 (c) 50:1342 (ec), (d) 

In subsection (a), the words “‘in the reserve grade of first lieutenant, 
captain, or major. . . under section 8366 of this title’ and ‘‘to the 
next higher grade”’ are inserted for clarity. The words ‘is recom- 
mended” are substituted for the words ‘‘is obtained”. The words 
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‘considered’, “for promotion’, in clause (3), and ‘to be recom- 
mended”’ are omitted as surplusage. 

In subsection (b), the words ‘“‘under section 8366 (a) of this title for 
promotion because of length of service” are substituted for the words 
“by a selection board for promotion because he will complete the 
prescribed number of years of promotion service in grade and total 
years of service’. 

In subsection (c), the words “specified by him” are substituted for 
the word ‘specific’. 50:1342 (c) (Ist 18 words of last sentence) is 
omitted as surplusage. 50:1342 (d) is omitted as covered by section 
8366 (f) of this title. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8368 (a) 50:1331 (b) (3) Sept. 3, 1954, ch. 1257, §§ 501 (b) (3), 
8368 (b) 50:1352 (a) 522 (a)—-(d), (e) (1) (1st 44 words), 
8368 (c) 50:1352 (b), (ce) (2) (1st 64 words), 68 Stat. 1171, 
8368 (d) 50: 1352 (d) (1) 1180, 1181. 
8368 (e) 50:1352 (d) (2) 
8368 (f) 50:1352 (e) (1) (ist 44 

words) 
8368 (g) 50: 1352 (e) (2) (1st 64 

words) 


In subsection (a), the words “than his current reserve grade”’ are 
inserted for clarity. In clauses (2) and (3), the word “female’’ is 
inserted before the words “‘Air Force nurse or medical specialist’’, since 
the source text applied only to women. (See opinion of The Judge 
Advocate General of the Air Force dated February 1, 1956 (4th par. 
on page 3).) In clause (3), the words “or a female officer who is not 
designated under section 8067 of this title or appointed in the Air 
Force with a view to designation under that section” are substituted 
for the words ‘“‘female Reserve officers appointed under section 310 of 
the Women’s Armed Services Integration Act of 1948’, since that 
section was repealed by section 803 of the Armed Forces Reserve 
Act of 1952 (66 Stat. 506). The quoted words were intended to refer 
to those female officers who were appointed with a view to performing 
general duties and were not intended to refer to those appointed with 
a view to performing professional duties. 

In subsection (b), 50:1352 (a) (1) (A) is omitted, since officers who 
are recommended by a previous promotion board must be promoted, 
under section 8363 of this title, before officers recommended by a later 
board. Clause (2) is substituted for 50:1352 (a) (2) (B). 

In subsection (d), the words “or promoted to’ are omitted as 
covered by the words ‘“‘appointed to’’. 

In subsection (f), the words ‘‘by that selection board” are omitted 
as surplusage. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
8370 (a) 50:1345 (a), (c) Sept. 3, 1954, ch. 1257, § 515, 68 Stat. 
8370 (b) 50:1345 (d) 1177. 


8370 (c) 50:1345 (b) 


In subsection (a), the words ‘‘other than an officer designated under 


section 8067 of this title or appointed in the Air Force with a view to 








i 
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designation under that section” are substituted for the words 
“appointed under section 310 of the Women’s Armed Services 
Integration Act of 1948’’, since that section was repealed by section 
803 of the Armed Forces Reserve Act of 1952 (66 Stat. 506). The 
quoted words were intended to refer to those female reserve officers 
who were appointed with a view to performing general duties and 
were not intended to refer to those appointed with a view to per- 
forming professional duties, such as medical, dental, nursing, and 
legal duties. The last 16 words are substituted for 50:1345 (c). 

In subsection (c), the word “authorized” is omitted as surplusage. 


Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 


8371 (a) 50:1346 (1st sentence) Sept. 3, 1954, ch. 1257, § 516, 68 Stat. 
8371 (b) 50:1346 (2d sentence) 1177. 
8371 (c) 50:1346 (3d sentence) 
8371 (d) 50:1346 (less Ist 3 sen- 
tences) 

In subsection (a), the words “lists of’ are substituted for the 
words “names of” to conform to revised subsection (b). 

In subsection (b), the words “in that reserve grade”’ are inserted 
for clarity. The words ‘for promotion” are omitted as surplusage. 

In subsection (c), the words “ot those named for consideration” 
are omitted as surplusage. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8372 (a 50: 1343 (a Se pt. 3, 1954, ch. 1257, § 513, 68 Stat. 
8372 (b) 50:1343 (b 1176. 
8372 (c) 50: 1343 (c) 
8372 (d) 50: 1343 (d 
8372 (e 50:1343 (e) (less last 
17 words 

8372 (f 50:1343 (e) (last 17 words 

50:1348 (f) 


In subsection (a), the words “In addition to the method prescribea 
in sections 8367 and 8371 of this title’’ are inserted to reflect those 
revised sections. 

In subsection (b), the words “the Secretary considers” are sub- 
stituted for the words ‘‘in the opinion of the Secretary”’. 

Subsection (f) is substituted for 50:1343 (e) (last 17 words) and 
50:1343 (f). 


Section of ’ 
title 10 Source (U.S. Code) 


8373 (a 50:1347 (a) (1st sentence) 
8373 (b 50: 1347 (a) (2d and 3d 
sentences 
50: 1347 (a) (less Ist 3 
sentences 
50:1347 (b 
In subsection (a), the words “Having in view” are substituted for 
the words ‘‘Based upon’’. The words “‘in the grade of brigadier general 
or colonel, respectively” are omitted as covered by subsection (b). 
In subsection (b), the words ‘‘in the Air Force Reserve in that reserve 
grade”’ are inserted for clarity. 
In subsection (c), the words ‘for promotion to the grade con- 
cerned” are omitted as surplusage. 


Source (Statutes at Large) 
Sept. 3, 1954, ch. 1257, § 517 (less (c)), 
68 Stat. 1177, 1178. 
8373 (ce 


8373 (d 
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Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 

8374 50: 1349 (e) Sept. 3, 1954, ch. 1257, § 519 (c), 
68 Stat. 1179. 


ce 


The words ‘‘upon which” are omitted as surplusage. 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8375 (a) 50:1347 (c) (less last 36 Sept. 3, 1954, ch. 1257, § 517 (c), 68 
words of clause (2)) Stat. 1178. 

8375 (b) 50:1347 (c) (last 36 words 


of clause (2)) 


In subsection (a), the words ‘‘under this section, or any other pro- 
vision of law’ are omitted as surplusage. 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8376 (a 50: 1344 (a) (1st sentence) Sept. 3, 1954, ch. 1257, § 514, 68 Stat. 
8376 (b 50: 1344 (a) (less Ist sen- 1176. 
tence) 
8376 (c 50:1344 (less (a)) 


In subsection (b), the words “‘is eligible and”’ are inserted for clarity. 
The words “in the Air National Guard of the jurisdiction concerned”’ 
are substituted for the words “in the State or Territory, or in the 
District of Columbia’’, to conform to the last sentence of the revised 
subsection. The words “he applies” are substituted for the words 
“his application therefor’. The word ‘therein’ is inserted for 
clarity. 

In subsection (c), the words “‘who was promoted to that temporary 
grade under any procedure” are omitted as surplusage. The words 
“When he completes that amount of service’ are substituted for the 
words ‘‘After completing that prescribed promotion service in grade’’. 
The words “grade . . . which is equal to his temporary grade” are 
substituted for the words “the same grade in’. 50:1344 (d) is 
omitted as surplusage, since the revised section is prospective and 
does not authorize retroactive promotions. 


‘ 


Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

8377 (a) 50: 1348 (a) Sept. 3, 1954, ch. 1257, § 518, 68 Stat. 
8377 (b 50:1348 (less (a)) 1178. 


In subsection (a), the words ‘does not” are substituted for the 
words “refuses to”. The words “on the recommendation of that 
board” are inserted for clarity. The words “in the grade to which 
oromoted”’ are substituted for the words “in the higher grade’’. 
The words ‘for consideration for promotion” and “for that grade by 
the selection board which recommended him” are omitted as sur- 


plusage. 
Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 
8378 (a) 50:1198 (less last 39 words) Sept. 3, 1954, ch. 1257, § 208, 68 Stat. 
1152. 
8378 (b) 50:1198 (last 39 words) 
In subsection (b), the words “shall . . . be treated as if he had 


not’’ are substituted for the words ‘‘and shall not be deemed to have 
been”. The words “that found him qualified for that Federal recog- 
nition before his return to an active status’’ are substituted for the 
words “which last . . . examined him prior to the time he is returned 
to an active status’’. 
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Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
8379 50:1349 (a) Sept. 3, 1954, ch. 1257, § 519 (a), 68 


Stat. 1179. 
The words “and promotion” are omitted as covered by the word 
“‘appointment”’. 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

8380 (a) 50:1341 (d) Sept. 3, 1954, ch. 1257, § 511 (less (a)); 
8380 (b) 50:1341 (b) restated June 30, 1955, ch. 247, 
8380 (c) 50:1341 (c) § 4 (h), 69 Stat. 220. 


In subsection (a), the words “while on that period of active duty” 
are omitted as surplusage. 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 

8381 (a) 50:1356 (less last 36 words Sept. 3, 1954, ch. 1257, § 526, 68 Stat. 
of clause (2) (B)) 1183. 

8381 (b) 50:1356 (last 36 words of 
clause (2) (B)) 

Section of 

title 10 Source (U. S. Code) Source (Statutes at Large) 

8392 50:1349 (d) Sept. 3, 1954, ch. 1257, § 519 (d), 68 

Stat. 1179. 
The words “grade in which . . . is extended to him” are substi- 


tuted for the words “in any grade if he is extended. . . in that 
grade’, 


Section of 
title 10 Source (U. S, Code) Source (Statutes at Large) 


8393 50:1200 Se 3, 1954, ch. 1257, § 210, 68 Stat 


The words ‘‘may not be made a condition to” are substituted for 
the words ‘‘There shall be no requirement for’. 


SEecTION 1 (180) 
Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8444 (d) 10 App.: 9la (d) Apr 30, 1956, ch. 223, § 1 (4th par.), 
10 App.:121a (d) 70 Stat. 120. 


34 App.:21c¢ (d) 
34 App.:51b (d) 

The first 19 words are inserted for clarity. The words ‘after the 
effective date of this amendatory Act’ are omitted as executed. The 
words “‘to be credited to officers appointed under this section” are 
omitted as surplusage. 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 


8445 [No source] [No source] 
The amendment reflects the repeal of section 8443 of this title. 


Section of , 
title 10 Source (U. S. Code) Source (Statutes at Large) 


8446 10 App.:499 June 15, 1956, ch. 388, 70 Stat. 282. 


The words “‘commissioned officers and warrant” are omitted as 
covered by the definition of the word “officer” in section 101 (14) of 
this title. The words ‘‘condition is such that’ are substituted for 
the words “reconstruction has reached a point where’’. 
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Section of 
title 10 Source (U.S. Code) Source (Statutes at Large) 


8447 [No source] [No source] 


The amendment reflects the repeal of section 8443 of this title, 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 
8452 10 App.:91a (e) Apr. 30, 1956, ch. 223, § 1 (5th par.), 
10 App.:121a (e) 70 Stat. 120; July 24, 1956, ch. 675, 


§ 1 (b) (less applicability to service 
credit), 70 Stat. 608. 

The words “including those relating to selection for promotion”’ 
are omitted as covered by the words “Notwithstanding any other 
provision of law’’. The words ‘‘who is appointed under this section or 
any other provision of law’ are omitted as surplusage. The words 
“the first anniversary of the date upon which he graduated from” 
are substituted for the words “one year after completion of”’. 


SecTION 1 (181) (A) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
8494 50:1197 Sept. 3, 1954, ch. 1257, § 207, 68 Stat. 
1152. 


The words “reserve grade” are substituted for the words “grades 
held by them as Reserve officers”. 


SECTION 1 (183) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8571 (a) 10 App.: 511 (1st sen- Sept. 3, 1954, ch. 1257, § 702 (b), 68 
tence) Stat. 1188. 

8571 (b) 10 App.: 511 (2d sentence) 

8571 (c) 10 App.: 511 (less Ist and 


2d sentences) 


In subsection (a), the words ‘Unless special assignment is made 
by the President under the provisions of section 507 of this title” are 
omitted as surplusage, since they relate to command and not to rank. 
The substance of the omitted words is covered by section 8578 of 
this title. The seventh through the twentieth words are substituted 
for 10 App.:511 (26th through 45th words of 1st sentence). 

In subsection (a) (1), the words “serving in his regular grade” are 
inserted, since clause (2) covers regular officers serving in a temporary 
grade. 

Subsection (a) (2) is inserted as a necessary implication of the words 
‘is that stated in his commission or letter of appointment”’. 

In subsection (a) (3), the words “his date of entry on active duty” 
are substituted for the words ‘that on which he enters the active mili- 
tary service of the United States’. The words “computed by adding” 
are substituted for the words “equal to the total of’. 

Subsection (a) (3) (B) is substituted for 10 App.:511 (clause (2) of 
lst sentence, less last 44 words). 

Subsection (a) (3) (C) is substituted for 10 App.:511 (last 44 words 
of clause (2) of Ist sentence). 

Subsection (a) (3) (D) is substituted for 10 App.:511 (clause (3) of 
Ist sentence). 

In subsection (b), the words “‘rank is” are substituted for the words 
“precedence shall be’. The words “which shall include all time 
served on active duty or active duty for training as defined by section 
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901 of Title 50 as a commissioned officer in the Federal service” are 
omitted as surplusage. The last twelve words are substituted for 
10 App.:511 (last 22 words of 2d sentence). 

In subsection (c), the introductory clause is substituted for the 
words ‘‘When length of such service is the same’’ to reflect revised 
subsections (a) and (b). Clause (2) is substituted for the words “shall 
take rank among themselves according to their places on the promo- 
tion list’’, since rank among regular officers is covered by sections 8573 
and 8574 of this title. The words “rank before” are substituted for 
the word ‘preceding’. The words “of the same date of rank and 
length of service” are omitted as covered by the introductory clause. 


SECTION 1 (184) 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
8574 (c) 10 App.:1850¢ (e) (3d July 20, 1956, ch. 646, § 203 (e) (3d 
sentence) sentence), 70 Stat. 585. 


SECTION 1 (185) 
Section of i 
title 10 Source (U. 8, Code) Source (Statutes at Large) 


8579 (b) [No source] [No source] 

This amendment reflects the authority contained in section 8067 (e) 
and (f) of this title to appoint male reserve officers with a view to 
designation as Air Force nurses or medical specialists. 


SECTION 1 (187) 
Section of 
title 10 Source (U. 8S, Code) Source (Statutes at Large) 


8685 (b) 50:1125 July 30, 1956, ch. 789, § 4 (b), 70 Stat. 
729. 
50:1125 (1st sentence) is omitted as executed by this revised title, 
since distinctions between the applicability of law to men and women 
are omitted except where the context requires otherwise. 


SECTION 1 (188) 


Section of 


title 10 Source (U. 8S. Code) Source (Statutes at Large) 
8687 (1) 50:1015 (as applicable to Apr. 23, 1956, ch. 209, § 2 (as appli- 
10:8687 (1)) cable to 10:8687 (1)), 70 Stat. 115. 


’ 


SecTION 1 (190) (A) 


Section of 


title 10 Source (U. 8. Code Source (Statutes at Large) 
8721 (1) 50:1015 (as applicable to Apr. 23, 1956, ch. 209, § 2 (as appli- 
10:8721 (1 cable to 10:8721 (1)), 70 Stat. 115. 


Section 1 (190) (B), (C), (D) 


Section of 7 
title 10 Source (U. S. Code) Source (Statutes at Large) 


8722 10 App.:455ce Aug. 1, 1956, ch. 830, § 2, 70 Stat. 805. 


SecTION 1 (191) (A) 


Section of 


title 10 Source (U. S. Code Source (Statutes at Large) 
8819 (a) 50:1339 (b) Sept. 3, 1954, ch. 1257, §§ 509 (b) 
8819 (b 50:1350 (b) 520 (b), 68 Stat. 1174, 1179. 


AMENDMENTS TO TITLES 10, 14, AND 32, U. 8. CODE 9] 


In subsection (a), the words “‘of the Air Force Reserve” are inserted, 
since the general rule for second lieutenants of the Air National 
Guard of the United States is contained in subsection (b). 


SECTION 1 (192) 


Section of 

title 10 Source (U. S. Code) Source alsa at Large) 

8841 50:1353 (d) (as applicable Sept. 3, 1954, ch. 1257, § 523 (d) (as 
to 2d lieutenants; Ist applicable to 2d lieutenants; Ist 
lieutenants; and captains lieutenants; and captains not on a 
not on a recommended recommended list), 68 Stat. 1181; 
list) June 30, 1955, ch. 247, § 4 (i) (2) (as 


applicable to 2d lieutenants; Ist 
lieutenants; and captains not on a 
recommended list), 69 Stat. 220. 


The words “and whose name is not on a recommended list for pro- 
motion to the reserve grade of major” are substituted for 50:1353 (d) 
(last sentence). 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8842 50:1353 (d) (less applica- Sept. 3, 1954, ch. 1257, § 523 (d) (less 
bility to 2d lieutenants; applicability to 2d lieutenants; Ist 
Ist lieutenants; and lieutenants; and captains not on a 
captains not on a recommended list), 68 Stat. 1181; 
recommended list) June 30, 1955, ch. 247, § 4 (i) (2) 


(less applicability to 2d lieutenants; 
Ist lieutenants; and captains not on 
a recommended list), 69 Stat. 220. 


The words ‘‘or whose name is on a recommended list for promotion 
to the reserve grade of major” are substituted for 50:1353 (d) (last 
sentence). 

Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

8843 50:1353 (a) Sept. 3, 1954, ch. 1257, § 523 (a), 
68 Stat. 1181; June 30, 1955, ch. 247, 
§ 4 (i) (1) (as applicable to § 523 (a) 
of the Act of Sept. 3, 1954, ch. 1257), 
69 Stat. 220. 


The word “Unless” is substituted for the words “who is not” 
Section of 
title 10 Source (U. S. Code) Source (Statutes at Large) 
8844 50:1353 (b) Sept. 3, 1954, ch. 1257, § 523 (pv), 
68 Stat. 1181; June 30, 1955, ch. 247, 
§ 4 (i) (1) (as applicable to § 523 (b) 
of the Act of Sept. 3, 1954, ch. 1257), 
69 Stat. 220. 
The words “except the Chief of the National Guard Bureau”’ are 
inserted to reflect section 8845 of this title, 


Section of 


title 10 Source (U.S. Code) Source (Statutes at Large) 

8845 50:1353 (c) Sept. 3, 1954, ch. 1257, § 523 (c), 
68 Stat. 1181; June 30, 1955, ch. 247, 
§ 4 (i) (1) (as applicable to § 523 (« ») 


of the Act of Sept. 3, 1954, ch. 1257), 
69 Stat. 220. 
The words ‘‘Notwithstanding subsections (a) and (b) of this section’”’ 
are omitted as covered by the words “except the Chief of the National 
Guard Bureau” in section 8844 of this title. 
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Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8846 (a) 50:1352 (e) (1) (less Ist 44, Sept. 3, 1954, ch. 1257, § 522 (e) (1) 
and 56th through 63d, (less Ist 44, and 56th through 63d, 
words) words), (2) (less Ist 64, and 78th 

8846 (b) 50:1352 (e) (2) (less lst through 85th, words), 68 Stat. 1181. 


64, and 78th through 
85th, words) 
In subsection (a), the word ‘applies’ is substituted for the words 
“makes application” 
In subsection (b), the word “applies 
“upon his application” 


”? 


is substituted for the words 


Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 
8847 50:1354 (d) (2) (1st sen- Sept. 3, 1954, ch. 1257, § 524 (d) (2) 
tence) (ist sentence), 68 Stat. 1182; June 


30, 1955, ch. 247, § 4 (j) (as applica- 
ble to § 524 (d) (2) of the Act of 
Sept. 3, 1954, ch. 1257), 69 Stat. 220. 
The words ‘an officer whose name is on a recommended list for 
promotion to the reserve grade of lieutenant colonel” are inserted to 
reflect section 8849 (a) of this title. The words “except an officer 
designated under section 8067 of this title’ are substituted for the 
words “appointed under section 310 of the Women’s Armed Services 
Integration Act of 1948”, since that section was repealed by section 
803 of the Armed Forces Reserve Act of 1952 (66 ney 506). The 
quoted words of the source statute were intended to refer to those 
female reserve officers who were appointed with a view to performing 
general duties and were not intended to refer to those Appoinic d with a 
view to performing professional duties such as medical, dental, nursing, 
and legal duties. The words “in an active status” are substituted for 
the words ‘‘and who is not removed from an active status at an earlier 
date”’ 


Section of 
title 10 Source (U. 8. Code) Source (Statutes at Large) 
8848 50:1354 (b) Sept. 3, 1954, ch. 1257, § 524 (b), 68 


Stat. 1182: June 30, 1955, « 
§ 4 (j (as applicable to § 524 (t 

the Act of Sept. 3, 1954, ch. 1257), 
69 Stat. 220. 

The words ‘“‘and who is not nee from an active status at an 
earlier date’’ are omitted as surplus sao The words ‘‘who is not on 
a recommended list for promotion to te reserve grade of colonel” 
are substituted for 59:1354 (b) (last sentence 


Section of 


title 1 Source (U.S. Code) Source (Statutes at Large 
8849 (a 50:1354 (d 1) (st Sept. 3, 1954, ch. 1257, § 524 (d) (1), 
sentence d) (2) (less 1st sentence), 68 Stat. 
50:1354 (d) (2) (less Ist 1182; Ji ine 30, 1955, ch. 247, § 4 (j) 
sentence (as applicable to § 524 (d) (1) of the 
8849 (b) 50:1354 (d) (1) (less Ist Act of apt. 3, 1954, ch. 1257), 69 


Stat. 220 


In subsection (a), the words “and each female officer whose name 
is on a recommended list for promotion to the reserve grade of lieuten- 
ant colonel” are substituted for 50:1354 (d) (2) (less lst sentence). 
The words ‘except an officer designated under section 8067 of this 
title” are substituted for the words “appointed under section 310 of 


the Women’s Armed Services Integration Act of 1948’’, sioce that 
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section was repealed by section 803 of the Armed Forces Reserve 
Act of 1952 (66 Stat. 506). The quoted words of the source statute 
were intended to refer to those female reserve officers who were ap- 
pointed with a view to performing general duties and were not intended 
to refer to those appointed with a view to performing professional 
duties such as medical, dental, nursing, and legal duties. The words 
“in an active status’ are substituted for the words ‘and who is not 
removed from an active status at an earlier date’’, in 50:1354 (d) (1). 

In subsection (b), the first 17 words are substituted for the words 

‘However, such an officer’. 

Section of 

title 10 Source (U. 8. Code) Source (Statutes at Large) 

8850 50:1355 Sept. 3, 1954, ch. 1257, § 525, 68 
Stat. 1183. 

The words “The board shall . . . in the number specified by the 
Secretary” are substituted for the words ‘The Secretary shall direct 
the board to. . . a specified number’. The words before clause 
(1) of the last sentence are substituted for 50:1355 (b) (words before 
clause (1)). 


Section of 


title 10 Source (U. 8, Code) Source (Statutes at Large) 

8851 (a) 50:1354 (a) (Ist sentence, Sept. 3, 1954, ch. 1257, § 524 (a) (less 
less applicability to applicability to major generals), (c) 
major generals) (less applicability to brigadier gen- 

50:1354 (ec) (less applica- erals on a recommended list), 68 
bility to brigadier gen- Stat. 1182; June 30, 1955, ch. 247, 
erals on a recommended § 4 (j) (as applicable to § 524 (a) 
list (less applicability to major generals), 

8851 (b 50:1354 (a) (less Ist sen- and (ec) (less applicability to briga- 
tence, and less applica- dier generals on a recommended list) 
bility to major generals) of the Act of Sept. 3, 1954, ch. 1257), 


69 Stat. 220. 


In subsection (a), the words ‘“‘After June 30, 1960” are substituted 
for the words ‘Effective five years after July 1, 1955”. The words 
“who is not removed from an active status at an earlier date and’’, in 
50:1354 (a), are omitted as surplusage. Reference to officers whose 
names are on a recommended list for promotion to the grade of brig- 
adier general, in 50:1354 (c), is omitted as covered by the word 
“colonel’’, since only colonels are on a recommended list for promotion 
to that grade and, under 50:1354 (a) and (c), the rule for colonels is 
the same whether they are on a recommended list or not. 


title 10 Source (U, 8, Code) Source (Statutes at Large) 
8852 (a 50:1354 (a) (Ist sentence, Sept. 3, 1954, ch. 1257, § 524 (a) (as 
as applicable to major applicable to major generals), (c) (as 
generals applicable to brigadier generals on a 
50:1354 (ce) (as applicable recommended list), 68 Stat. 1182; 
to brigadier generals on a June 30, 1955, ch. 247, § 4 (j) (as 
recommended list) applicable to § 524 (a) (as applicable 
8852 (b 50:1354 (a) Uess Ist sen- to major generals), and (c) (as ap- 
tence, as applicable to plicable to brigadier generals on a 
major generals recommended list) of the Act of Sept. 


3, 1954, ch. 1257), 69 Stat. 220. 

In subsection (a), the words ‘After June 30, 1960” are substituted 
for the words “Effective five years after July 1, 1955”. The words 
‘who is not removed from an active status at an earlier date and’’ 
are omitted as surplusage. 
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Section of 


title 10 Source (U. 8. Code) Source (Statutes at Large) 

8853 50:1331 (b) (5) (less Sept. 3, 1954, ch. 1257, § 501 (b) (5) 
applicability to promo- (less applicability to promotion), 
tion) 68 Stat. 1172. 


The introductory clause is inserted to confine the applicability of 
the formula set forth in the revised section to those revised sections 
which are based on sections of the source statute containing the words 
“total years of service”’ 

SECTION 1 (194) 


Section of 


title 10 Source (U.S Code) Source (Statutes at Large) 

8888 10 App.:1850e (a) (as July 20, 1956, ch. 646, § 203 (a) (as 
applicable to retirement applicable to retirement for age), 
for age) (c) (as applicable to retirement for 

10 App.:1850c (c) (as age), 70 Stat. 584, 585. 


applicable to retirement 
for age) 

Clauses (2) (A)-(B) and (D)-(E) are changed only so far as neces- 
sary to include the additional service provided by 10 App.: 1850h (a) 
and, where applicable, 10 App.: 1850g (a), which are respectively 
restated in sections 26 and 27 of this Act and which are not limited to 
officers appointed under the source statute. 

Clauses (2) (F) and (G) are substituted for the former clause (2) (F) 
Officers appointed under section 506 (c) of the Officer Personnel Act 
of 1947 (10 App.:506c (c)) and who are therefore covered by 10 App.: 
1850g (a) in addition to 10 App.:1850h (a), are covered by the new 
clause (2) (F). Officers who are appointed under other provisions, and 
who are therefore covered by 10 App.:1850h (a) but not 1850g (a), 
are covered by the new clause (2) (G). 

Clause (2) (H) is substituted for 10 App. : 1850c¢ (a) and (c), Clause 
(2) (H) (i) is inserted to cover service after appointment. Clause (2) 
(H) (ili) is substituted for 10 App.:1850e (a) (1) and (2) and 10 
App.:1850¢e (e 


SECTION 1 (195) 


Section of 
title 10 Source (U.S. Code Source (Statutes at Large) 


8925 {No source] [No source] 


The amendment reflects the repeal of section 8638 of this title and 
the enactment of a similar provision in section 972 of this title. 


SECTION 1 (196) 


Section of 


title 10 Source (U. S. Code) Source (Statutes at Large) 

8927 10 App.:1850c (a) (as ap- July 20, 1956, ch. 646, § 203 (a) (as 
plicable to retirement applicable to retirement for length 
for length of service) of service), (c) (as applicable to re- 
) App.:1850¢ (c) (as ap- tirement for length of service), 70 
plicable to retirement Stat. 584, 585. 


for length of service) 

In subsection (a), clauses (1)—(2) and (4)—(5) are changed only so 
far as necessary to include the additional service provided by 10 
App.:1850h (a) and, where applicable, 10 App. : 1850g (a), which are 
respectively restated in sections 26 and 27 of this Act and which are 
not limited to officers appointed under the source statute. 

Clauses (6) and (7) are substituted for the former clause (6). 
Officers appointed under section 506 (c) of the Officer Personnel Act 
of 1947 (10 App.: 506c (c)), and who are therefore covered by 10 
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App.:1850g (a) in addition to 10 App.:1850 (a), are covered by the 
new clause (6). Officers who are appointed under other provisions, 
and who are therefore covered by 10 App.:1850h (a) but not 1850g (a), 
are covered by the new clause (7). 

Clause (8) is substituted for 10 App.:1850¢ (a) and (c). Clause 
8) (A) is inserted to cover service after appointment. Clause (8) (C) 
is substituted for 10 App.:1850¢ (a) (1) and (2) and 10 App.:1850¢ (c). 


SECTION 1 (197 


“ection of 
title 10 Sonrce (U. 8. Code Source (Statutes at Large) 


8962 [No source] [No source] 

The amendment reflects section | of the Act of May 31, 1956, ch. 348 
70 Stat. 222), which in effect amended section 8963 of this title to 
cover regular and reserve officers covered by section 8962 (b). As to 
temporary officers, section 8962 (b) is obsolete. (See opinion of the 
Judge Advocate General of the Air Foree, May 2 19572) 


SECTION 1 (198), (198A) 


tle 10 , Source (1 Code Source (Statutes at Large 
8963 (a 10 App.: 1002 May 31, 1956, ch. 348, § 1, 70 Stat. 222. 
S964 10 App.: 1004 

SECTION 1 (199) 
Section of 
tle 10 Source (1 Code Source (Statutes at Large) 
8966 (a 10 App.:1001 July 24, 1956, ch. 677, § 2 (f), (g), 70 
8966 (b 10 App. : 1036 Stat. 623. 

SECTION 1 (199A 

U.S. Code Source (Statutes at Large 

SOQ] [No source} [No source] 


The amendment reflects section 1 (197) of the bill. 


SECTION 1 (201 


of 
10 yurce (U.S. Code Source (Statutes at Large) 
9353 (b 10 App.:1850e (e) (Ist July 20, 1956. ch. 646, § 203 (e) (1st 


sentence) sentence), 70 Stat. 585. 


It is unnecessary to include a reference to section 541 of title 10, 
since that section does not derogate from the authority granted in 


his section 


SECTION 1 (202 


title 10 Source (U. 8. Code Source (Statutes at Large) 
Q2R4 10 App.:385 (ug. 1, 1956, ch. 830, §§ 1 (1), 6, 70 
fUneodified: Aug. 1, 1956, Stat. 804, S06. 
ch. 830, §$ 6, 70 Stat. 
806] 
SECTION 1 (203) 
Section of 
title 10 Source (U. S. Code Source (Statutes at Large) 
9780 (; 10:37 July 9, 1918, ch. 148 (8d proviso under 
“Barracks and Quarters’’), 40 Stat. 
S61. 
9780 (b 40:4] July 8, 1918, ch. 139 (2d par. under 


“War Department’’), 40 Stat. 826. 
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In subsection (a), the words “may acquire by lease’”’ are substituted 
for the words “‘is authorized, in his discretion, to rent or lease’, The 
word ‘‘needed”’ is substituted for the word “required’’. 

In subsection (b), the words ‘“‘At any time” are inserted for clarity. 
The word ‘‘may”’ is substitutedfor the words “is authorized’. The 
word “agency”’ is substituted for the word “branch”. Clause (3) is 
inserted for clarity. The word “determine” is substituted for the 
word “ascertain”. The words “out of funds appropriated for the 
payment of rent by” are substituted for the words ‘“‘within the limits 
of the appropriations for rent made by any act making appropriations 
for’. The word “‘is’” is substituted for the word ‘‘be’”’. The words 
“so ascertained” and “in the manner provided by sections 41 (20) 
and 250 of Title 28” are omitted as surplusage, since those sections 
were repealed in 1948 and replaced by sections 1346, 1491, 1496, 1501, 
1503, 2401, 2402, and 2501 of that title. 


2. REVISION NOTES FOR AMENDMENTS TO TITLE 32, NATIONAL 
GUARD 


S oe eure 7 6 r ? 
SECTION 2 (1) (B) 
Section of 
title 32 Source (U. 8. Code Source (Statutes at Large) 


101 (2 [No source] [No source] 

In clause (2), the term ‘“‘armed forces” is defined for legislative 
convenience and is defined the same as that term is defined in section 
101 (4) of title 10, United States Code. 


SecTIon 2 (1) (C) 


Section of 
title 32 Source (U. 8S. Code Source (Statutes at Large 


101 (18) [No source] [No source] 

The definition in clause (18) reflects the adoption of terminology 
which, though undefined in the source statutes restated in this title, 
represents the closest practicable approximation of the ways in which 
the term has been commonly used. 


NECTION 2 (2 


title 32 Source (U. S, Code) Source (Statutes at Large 

109 (c 32 App.:194 (b) (less 4th Aug. 11, 1955, ch, 802, 69 Stat. 686. 
and last sentences 

109 (d 32 App.:194 (b) (4th sen- 
tence 

109 (« 32 App.:194 b) (ast sen- 
tenc 


In subsection (c), the words “heretofore authorized by this Act 
[sic]’’, ‘‘as such’”’, and “in any manner” are omitted as surplusage. 

In subsection (d), the words “under any Federal law”’ are omitted 
since only Federal law could require service in the armed forces. The 
word “military” is omitted as surplusage. 

In subsection (e). the words ‘‘defense force’’ are substituted for the 
words “organized militia” for accuracy and to conform to subsection 
\C). The words “reserve component of the armed forces’’ are sub- 


stituted for the words ‘‘Reserve Forces as defined in section 901 of 


1 


Title 50’’, since that term is not defined in the Armed Forces Reserve 


Act of 1952. 
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SECTION 2 (3) 


Section of 


title 32 Source (U. S. Code) Source (Statutes at Large) 
111 50:1199 (as applicable to Sept. 3, 1954, ch. 1257, § 209 (as ap- 
National Guard) plicable to National Guard), 68 Stat. 
1152. 


Reference to the exception in section 307 (a) is omitted as unneces- 
sary because a suspension of section 307 (e) of this title, or of section 
8365 or 8366 of title 10, will in effect suspend that exception so far as 
it refers to the suspended section. A reference to the remainder of 
section 307 (a) is omitted as unnecessary because the general rule 
that it states exists independently of that part of the source law for 
section 307 (a) that is suspendible under this section. A reference 
to section 307 (f) is omitted as unnecessary because a suspension of 
section 307 (e) will in effect suspend section 307 (f) so far as it applies 
to section 307 (e). 50:1199 (2d sentence) is omitted as inapplicable 
to the National Guard. 

SECTION 2 (5) 


Section of 
title 32 Source (U. 8S. Code Source (Statutes at Large) 
305 (b) 32 App.:4 (less applica- July 30, 1956, ch. 789, §§ 2 (less appli- 


bility to age) cability to age), 3, 70 Stat. 729. 


The words ‘‘who are citizens of the United States” are omitted as 


covered by section 313 (b) of this title. The words “‘with a view to 
serving’ are substituted for the words “to serve’. The words ‘‘and 
have the physical and other qualifications prescribed by the Secretary 
of the Army” and section 3 of the source statute are omitted as covered 
by section 307 (a) (2) of this title. The applicability of section 3 of 
the source statute to section 1 of the source statute is omitted as 
unnecessary. 
SECTION 2 (6) 


tle 32 : Source (U. 8. Code) Source (Statutes at Large 

307 (a 50:1349 (b) (1st sentence Sept. 3, 1954, ch. 1257, § 519 (b), 68 

307 (e 50:13849 (b) (less Ist sen- Stat. 1179. 
tence, and less 36th 
through 58th words of 
2d sentence 

307 (f 50:1349 (b) (36th through 
58th words of 2d sen- 
tence 

In subsection (e), the words ‘“‘to subsection (a) (1) and (2)” are 


inserted, since 50:1349 (b) was not an exception to that part of 50:1113 
relating to qui lifications prescribed by the Secretary, or to the require- 
ment that only members of federally recognized units can be federally 
recognized. The words ‘without the examination prescribed in section 
113 of Title 32”’ are omitted as covered by the words of exception in 
revised subsection (a). The last 37 words are substituted for 
50:1349 (b) (last 29 words of 2d sentence; and last sentence). 


SECTION 2 (7) 


d¢ yn of 
title 32 urce . 8S. Code) Source (Statutes at Large) 
309 50:1251 Sept. 3, 1954, ch. 1257, § 319, 68 Stat. 


1160. 


The words “authorized under section 1227 (a) of this title” are 
omitted as surplusage. 
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Section of 


title 32 Source (U. S. Code Source (Statutes at Larve) 

310 (a) 50: 1252 (less (2)) Sept. 3, 1954, ch. 1257, § 320, 68 Stat. 
1160. 

310 (b) 50: 1252 (2 


In subsections (a) and (b), the words “federally recognized” are 
inserted for clarity. 

In subsection (a), the words “or the date of the promotion, which- 
ever is later” are omitted as inconsistent with section 3820 (c) of title 
10, requiring the discharge of each second lieutenant who is not pro- 
moted by the time he has three vears of service. (See opinion of the 
Judge Advocate General of the Army (JAGA 1957/1019, Jan. 7, 1957).) 


SECTION 2 (9) 

Section ¢ 

title 32 Source (U.S. Code Source (Statutes at Large 

313 (b) 32 App.:4 (as applicabl July 30, 1956, ch. 789, § 2 (as applica- 
to age) ble to age), 70 Stat. 729 

SecTion 2 (10) 

Section of 

title 32 Source (U, 8. Corde) Source (Statutes at Large) 

321 (a 38:1101 (5) (D) (as appli- Aug. 1, 1956, ch. 837, §§ 102 (5) (D) (as 
cable to death gratuity, applicable to death gratuity), (6) (A) 
less (D) (as applicable to (less clause (3) of 2d sentence, as 
38:1133 (a)) applicable to death gratuity), (B) 

38:1101 (6) (A) (less clause (less last 32 words of Ist sentence, 
3) of 2d sentence, as ap- as applicable to death gratuity), (C) 
plicable to death gra- (as applicable to death gratuity), (7) 
tuity (as applicable to death gratuity), 
38:1101 (6) (B) (ist sen- 301, 302, 303 (less (b)), 304, 70 Stat. 
tence, less last 32 words, 859, 860, 868, 869. 
as applicable to death 
gratuity, and less (ii) (as 
applicable to 38:1133 
(a 
38:1101 (6) (C) (as appli- 
cable to death gratuity) 
38:1131 (a) 

S21 {b), 38:1101 (5 D) (as appli- 

cable to 38:1133 (a 


38:1101 (6) (B) (ii) (as ap- 
plicable to 38:1133 (a 
8:1133 (a) 

3:1133 (e 

8:1101 (7) (as applicable 
to death gratuity 


38 
321 (d 38 
321 (e) 3 


38:1131 (c) and (d 
38:1134 (d) 
321 (f 38:1131 (b 
38:1133 (d 
38: 1134 (¢ 
321 (g 38: 1132 
38:1101 (6 B) (less Ist 


sentence, as applicable to 
death gratuity 

321 (h 38: 1134 (a) 

38:1133 (e 

38:1134 (b 


In subsection (a), the word ‘receiving’ is inserted for clarity. 
Clauses (1) and (2) are substituted for 38:1101 (6) (C). Clause (3) 
(less words in parentheses) is substituted for 38:1101 (6) (B) (lst 
sentence, less last 32 words). The words in parentheses in clause (3) 
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are substituted for 38:1101 (6) (A) (2d sentence, less clause (3)). In 
clauses (2) and (3), the words ‘“‘or under section 301 of title 37” are 
substituted for 38:1101 (6) (A) (39th through 54th words of Ist 
sentence). 

In subsection (b), the words ‘‘Except as provided in subsection 
h)”’ are inserted to reflect 38:1134 (a). The words “to the survivor 
prescribed by subsection (e)”’ are inserted for clarity. The words 
‘on or after January 1, 1957’, in 38:1133 (a), are omitted as exe- 
cuted. The words in parentheses in clause (2) are inserted to reflect 
38:1101 (6) (A) (2d sentence). The words “or under section 301 of 
title 37” are inserted to reflect 38:110) (6) (A) (39th through 54th 
words of Ist sentence). 

In subsection (d), the word “criteria’”’ is omitted as covered by the 
word “standards’’. 

In subsection (f), the word “pay” in substituted for the words 
‘basic pay (plus special and incentive pays)’’, since the word ‘‘pay”’, 
as defined in 101 (16) of this title, includes those types of pay. In 
clause (3), the words ‘and who became entitled to basic pay” are 
substituted for the words “and is placed in a pay status’’, and the 
words “‘is entitled to that pay” are substituted for the words ‘‘remains 
In a pay status’’. 

SECTION 2 (11) 


Source (U. 8. Code) Source (Statutes at Large 
323 (d 50:1261 (as applicable Sept. 3, 1954, ch. 1257, §§ 324 (as 
to Federal recognition applicable to Federal recognition), 
323 (e 50:1352 (e) (1) (56th 522 (e) (1) (56th through 63d words), 
through 63d words) e) (2) (78th through 85th words), 
90: 1352 (e) (2) (78th 68 Stat. 1161, 1181. 


through 85th words) 


In subsection (d), the words ‘“‘notwithstanding section 115 of Title 
32” are omitted as surplusage. 

In subsection (e), the words “if appropriate” are omitted as sur- 
plusage. 


SECTION 2 (12) 


e 32 Source (lL S&. Code) Source (Statutes at Large) 
14 (a 37:361 July 12, 1955, ch. 328, §§ 1-3, 4 (less 
37: 362 proviso), 5 (Ist sentence), 69 Stat. 
37:365 295, 296 
(14 (1 37:364 (less proviso) 
(14 (¢ 37:363 (ess last sentence 
714 (d 37:363 Uast sentence) 


In subsection (a), the definition of the term “Department’’, in 
37:361, is omitted as unnecessary, since the particular departments 
referred to are spelled out in the revised text. The definition of the 
term “uniformed services”, in 37:361, is omitted as covered by the 
word “‘member”’ in this revised section. Clauses (1)—(6) are substituted 
for the last 5 clauses of 37:362. The words “regulations to be 
prescribed by the Secretary concerned” are substituted for the words 
‘regulations of the Department concerned”’, since the ““‘Department”’, 


as such, cannot issue regulations. 
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In subsection (a) (2), the words ‘‘Surviving spouse” are substituted 
for the words “widow or widower’’. As defined in section 101 (18) 
of this title, “spouse” includes a widower. 

In subsection (b), the words “are subject to’”’ are substituted for 
the words “shall be made under’’. 

In subsection (c), the word ‘‘Under” is substituted for the words 
“Subject to”. The words “rules and” are omitted as surplusage. 


3. REVISION NOTES FOR TECHNICAL SECTIONS OF BILL 
SECTION 3 


Section of Act 
of Aug. 10, 


1956, ch. 1041 Source (U.S. Code) Source (Statutes at Large) 
3 (a) 37:361 July 12, 1955, ch. 328, §§ 1-3, 4 (less 
37:362 proviso), 5 (1st sentence), 69 Stat. 
37:363 295, 296. 
37:364 (less proviso) Aug. 1, 1956, ch. 837, §§ 102 (2) (as 
37:365 applicable to death gratuity), (4) 
38:1101 (2) (as applicable (as applicable to death gratuity), (5) 
to death gratuity (as applicable to death gratuity), 
38:1101 (4) (as applicable (6) (A) (as applicable to death gra- 
to death gratuity) tuity), (B) (as applicable to death 
38:1101 (5) (as applicable gratuity), (C) (as applicable to death 
to death gratuity) gratuity), (7) (as applicable to death 
38:1101 (6) (A) (as appli- gratuity), (10) (B) (as applicable to 
cable to death gratuity death gratuity), (11) (E) (as appli- 
38:1101 (6) (B) (as appli- cable to death gratuity), (12) (as 
cable to death gratuity) applicable to death gratuity), 301, 
38:1101 (6) (C) (as appli- 302, 303 (less (b)), 304, 70 Stat. 858— 
cable to death gratuity) 861, 868, 869. 


38:1101 (7) (as applicable 
to death gratuity) 

38:1101 (10) (B) (as 
applicable to death 
gratuity) 

38:1101 (11) (E) (as 
applicable to death 
gratuity) 

38:1101 (12) (as appli- 
cable to death gratuity) 

38:1131 

38:1132 

38:1133 (less (b)) 

38:1134 


The cited section is amended to preserve the applicability of the 
source statutes to the Coast and Geodetic Survey. 
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SECTION 4 
Section of 
Public Health 


Service Act Source (U. 8. Code) Source (Statutes at Large) 
221 37:361 July 12, 1955, ch. 328, §§ 1-3, 4 (less 
37:362 proviso), 5 (1st sentence), 69 Stat. 
37:363 295, 296. 
37 :364 (less proviso) Aug. 1, 1956, ch. 837, §§ 102 (2) (as 
37:365 applicable to death gratuity), (4) (as 
38:1101 (2) (as applicable applicable to death gratuity), (5) (as 
to death gratuity applicable to death gratuity), (6) (A) 
38:1101 (4) (as applicable (as applicable to death gratuity), 
to death gratuity (B) (as applicable to death gratuity), 
38:1101 (5) (as applicable (C) (as applicable to death gratuity), 
to death gratuity (7) (as applicable to death gratuity), 
8:1101 (6) (A) (as appli- (10) (B) (as applicable to death 
cable to death gratuity) gratuity), (11) (E) (as applicable to 
1101 (6) (B) (as appli- death gratuity), (12) (as app icable 
cable to death gratuity to death gratuity), 301, 302, 303 
38:1101 (6) (C) (as appli- (less (b)), 304, 70 Stat. 858-861, 868, 
cable to death gratuity) 869. 


38:1101 (7) (as applicable 
to death gratuity 

38:1101 (10) (B) (as 
applicable to death 
gratuity 

38:1101 (11) (E) (as 
ipplicable to death 
wey, 

:1101 (12) (as appli- 


cable to death gratuity) 
38:1131 
38: 1132 
30: lisse (le ss (b j 
38:11: 34 


The cited section is amended to preserve the applicability of the 
source statutes to the Public Health Service. 


SECTION 5 
Section of 
title 14 Source (U.S. Code) Source (Statutes at Large) 


770 (1 50:1381 (a Sept. 3, 1954, ch. 1257, §§ 102 (less 
770 (2 50:1381 (b clauses (5) and (8)), 601, 68 Stat. 
770 (3 50:1181 (1), 1381 (c¢ 1149, 1183. 

770 (4 50:1181 (2 

770 (5 00:1181 (3 

770 (6 50:1181 (4) 

770 (7 50:1181 (6 

770 (8 50:1181 (7 

770 (9 {No source] 


sé 


The words ‘‘As used in sections 770 to 795, inclusive, of this title —’”’ 


are substituted for the words ‘‘When used in this chapter —” in 
50:1181 and for the words ‘‘As used in this subchapter —’” in 50:1381. 
Subsection (9) has been inserted to define “this subchapter” for the 
purpose of identifying the sections referred to when that term is used 
in the sections being codified. 


| titl ‘14 ource (U.S. Code) Source (Statutes at Large) 
771 50:1382 Sept. 3, 1954, ch. 1257, § 602, 68 Stat. 
1183. 
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Section of 


title 14 Source (U. 8, Code) Source (Statutes at Large) 
772 (a) 50:1383 (a Sept. 3, 1954, ch. 1257, § 603, 68 Stat. 
772 (b) 50:1383 (b) 1184, 
772 (c 50:1383 (¢e 
Section of 
title 14 Source (U.S. Code) Source (Statutes at Large) 
773 90:1191 Sept. 3, 1954, ch. 1257, § 201, 68 Stat. 
1150. 
Section of | 
title 14 Source (U.S. Code Source (Statutes at Large) 
774 50:1192 (a) Sept. 3, 1954, ch. 1257, § 202 (a), 68 


Stat. 1150. 


Section of 
title 14 Source (U.S. Code) Source (Statutes at 


Large) 
775 (a) 50:11 a Sept. 3, 1954, ch. 1257, § 203, 68 Stat. 
775 (b 50: b 1150 
775 (ce) 50: 


——p 


7175 (e) 50: 


] 

I 
775 (d) 50:11 

I 


Section of 


title 14 Source (U. 8. Code Source (Statutes at Large 
776 50: 1197 Sept 1954, ch. 1257, § 207, 68 Stat. 


1152. 
The word “appropriate” has been omitted as surplusage. 


Section of 


title 14 Source (U.S. Code Source (Statutes at Large 
777 50:1198 Sept. 3, 1954, ch. 1257, § 208, 68 Stat 
1152. 
Section of 
title 14 Source (U. 8. Code) Source (Statutes at Large 
778 50:1199 Sept. 3, 1954, ch. 1257, § 209, 68 Stat. 
9 


Section ol 


title 14 Source (U. S. Cod Source (Statutes at Large) 

779 50: 1200 Sept. 3, 1954, ch. 1257, § 210, 68 Stat. 
1152. 

Section of 

title 14 Source (U. 8. Code Source (Statutes at Large 

780 (a) 50:1384 (a) Sept 3, 1954, ch. 1257, § 604, 68 Stat. 


780 (b) 50: 
780 (c) 50: 
780 (d) 50: 


384 (b) 1184. 
384 (c) 
384 (d) 


780 (e) 50: 1384 (e) 

780 (f) 50:1384 (f) 

780 (g) 50: 1384 (g 

780 (h) 50:1384 (h) 

Section of 

title 14 Source (U. 8. Code Source (Statutes at Large) 

781 50: 1385 Sept. 3, 1954, ch. 1257, § 605, 68 Stat 
1185. 

Section of 

title 14 Source (U. S. Code) Source (Statutes at Large) 

782 (a) 50: 1386 (a Sept. 3, 1954. ch. 1257, § 606, 68 Stat. 

782 (b) 50:1386 (b) 1185; June 30, 1955, ch. 247, § 5 (a) 


(b), 69 Stat. 221. 


‘ 


In subsection (a), the words “section 781”’ are substituted for the 

words “section 1385”’. 

Section of 

title 14 Source (U.S. Code Source (Statutes at Large 

783 50:1387 Sept. 3, 1954, ch. 1257, § 607, 68 Stat. 
1186. 


The words “section 774 of this title —’’ are substituted for the 
words “‘section 1192 of this title 


9 
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title 14 . Source (U. 8. Code) Source (Statutes at Large) 

784 50:1388 Sept. 3, 1954, ch. 1257, § 608, 68 Stat. 
1182; June 30, 1955, ch. 247, § 5 (b), 
69 Stat. 221. 


’’ is substituted for the word “chapter’’. 


The word “subchapter 


Section o! 


title 14 Source (U. 8. Code) Source (Statutes at Large) 

785 50: 1389 Sept. 3, 1954, ch. 1257, § 609, 68 Stat. 
1186. 

Section of 

title 14 Source (U. 8. Code) Source (Statutes at Large) 

786 (a) 50: 1390 (a) Sept. 3, 1954, ch. 1257, § 610, 68 Stat. 

786 (b) 50:1390 (b) 1186. 

Section of 

title 14 Source (U.S. Code) Source (Statutes at Large) 

787 (a 5O: 1391 (a Sept. 3, 1954, ch. 1257, §§ 212, 611, 68 

787 (b 50: 1391 (b Stat. 1153, 1186 

TR7 (e 50: 1202 

Section of 

title 14 Source (U. 8. Code Source (Statutes at Large 

788 50: 1392 Sept. 3, 1954, ch. 1257, § 612, 68 Stat. 
1187. 

Section of 

title 14 Source (U. 8. Code) Source (Statutes at Large) 

789 (a) 50:1393 (a) Sept. 3, 1954, ch. 1257, § 613, 68 Stat. 

789 (b 50:1393 (b) 1187. 

789 (ec 50: 1393 (¢) 

Sectior 

title 14 Source (U.S. Code) Source (Statutes at Large) 

790 (a 50:1394 (a) Sept. 3, 1954, ch. 1257, § 614, 68 Stat. 

790 (b) 50: 1394 (b) 1187. 

title 14 j Source (U.S. Code) Source (Statutes at Large) 

791 50:1395 Sept. 3, 1954, ch. 1257, § 615, 68 Stat 


1188. 
‘The word “subchapter” is substituted for the word “chapter’’. 


title 14 Source (U. S. Code) Source (Statutes at Large) 

792 50:1396 Sept. 3, 1954, ch. 1257, § 616, 68 Stat. 
1188. 

Section ol 

title 14 Source (U.S. Code) Source (Statutes at Large) 

793 (a) 50:1397 (a) Sept. 3, 1954, ch. 1257, § 617, 68 Stat. 

793 (b) 50: 1397 (b) 1188. 


In subsection (b), the word “subchapter” is substituted for the word 
‘chapter’. 


He ( 
title 14 Source (U.S. Code) Source (Statutes at Large) 
794 50:1398 Sept. 3, 1954, ch. 1257, § 618, 68 Stat. 


1188, 


The word “subchapter” is substituted for the word “chapter’’. 


Section of 


title 14 Source (U.S, Code) Source (Statutes at Large) 
795 50:1182 (a) Sept. 3, 1954, ch. 1257, § 703 (a), 68 
Stat. 1189. 
SECTION 6 
Revised 
Section Source (U.S. Code) Source (Statutes at Large) 
6 { Uncodified] July 20, 1956, ch. 647, § 1, 70 Stat. 588. 


Section 16 of the Act of July 23, 1947, ch. 301 (61 Stat. 413) provided 
for the application to the Coast Guard of certain provisions of law 
relating to the temporary promotion of naval officers. These provi- 
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sions were repealed and reenacted in title 10 by the Act of August 10, 
1956, ch. 1041. Section 9 of the latter Act enacted these same provi- 
sions specifically for the Coast Guard, as sections 435 and 436 of title 
14. Section 27 of that Act revised section 16 of the Act of July 23, 
1947, to refer to these new sections of title 14, instead of to the replaced 
law. 

However, before enactment of the Act of August 10, 1956, section 
16 of the Act of July 23, 1947 was amended by the Act of July 20, 1956, 
ch. 647 (70 Stat. 588) to change the limiting date contained therein 
from January 1, 1957, to January 1, 1962. 

Because of section 49 of the Act of August 10, 1956, the amendment 
of July 20, 1956, supersedes the amendment of August 10, 1956, to 
the extent of the inconsistency. 

This revised section repeals both of the 1956 amendments and 
restates the amended provision with the date corrected to correspond 
to the amendment of July 20, 1956. 


SECTION 7 


Revised 
Section Source (U. 8. Code) Source (Statutes at Large) 
7 50:753 July 24, 1956, ch. 689, § 3, 70 Stat. 630. 


SECTION 8 


Revised 
Section Source (U. S. Code Source (Statutes at Large) 


8 34 App.:305g (e) (1) Apr. 30, 1956, ch. 2238, § 4 (1), 70 


Stat. 121. 


SECTION 9 


Revised 
Section Source (U. 8S. Code) Source (Statutes at Large 


9 [No source] [No source] 


The amendment restores two sentences to section 4 (d) (3) of the 
Universal Military Training and Service Act that were repealed by 
the original military codification act in connection with their codifica- 
tion as subsections (b) and (ce) of section 651 of title 10. As restated, 
they applied only to section 651 (a), which established the eight-year 
military obligation. Section 3 (a) of the Reserve Forces Act of 1955 
amended the original source statute for section 651 (a), which was 
the first sentence of section 4 (d) (3) of the Act cited, by replacing 
it with two sentences. The first of these continued the eight-year 
obligation for persons who were already members of the armed 
forces, and the second created a new six-year obligation for future 
members. ‘The latter is restated in this bill as revised section 651 (a) 
of title 10, while the former remains uncodified because it applies 
only to a closing class. Because, as restored to the Universal Mili- 
tary Training and Service Act, the amended eight-year obligation is 
no longer referred to by subsections (bh) and (¢@) of section 651. the 
original source provisions for those subsections are reenacted to pre- 
serve their effect with respect to persons who are still subject to the 
eight-year obligation. 

SECTION 10 


Section of 


Caree! Compe n- 


sation Act Source (U.S. Code) Source (Statutes at Large) 
301 (a) 10 App. :304 Mar. 31, 1955, ch. 20, §§ 3, 4, 69 Stat 
34 App.:850c 22. 
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10 App.:304 (last 12 words) and 34 App.:850c (last 12 words) are 
omitted as covered by sections 8257 (e) and 6912 of title 10, respec- 
tively. 10 App.: 304 (24th through 36th words) and 34 App. :850¢ 
(24th through 36th words) are omitted as unnecessary, since aviation 
cadets are enlisted members and are entitled to the benefits concerned 
in the same way as other enlisted members. 


SECTION 11 


Sect lon of 


Career Com- 
pens: ition Act Source (U.S. Code) Source (Statutes at Large) 
307 22:1984 Mar. 14, 1955, ch. 11 (last 2 pars.), 


2:1985 69 Stat. 12. 


The cited section is amended to allocate properly the allowances 
provisions of the source statute. 


SECTION 12 


section Source (U. 8. Code) Source (Statutes at Large) 
12 38:1133 (b Aug. 1, 1956, ch. 887, § 303 (b), 70 
Stat. 869. 


SECTION 13 
Section of 
Public Law 1028 Source (U. 8. Code) Source (Statutes at Large) 


29 (a) 10 App.:371la June 22, 1956, ch. 428, 70 Stat. 330. 
32 App.:76 
The words “(except a substitute employee in the postal field 
service)” are inserted for clarity. The words before the first semi- 
colon are omitted as surplusage. ‘The last sentence is substituted 
for the proviso. 
SECTION 14 


Revised 

section Source (U. 8. Code) Source (Statutes at Large) 

14 10 App.:1850c (e) (2d July 20, 1956, ch. 646, § 203 (e) (2d 
sentence, less diene sentence, less applicability to 
eability to 10:541) 10:541), 70 Stat. 585. 


After 10:541 becomes effective (see section 52 (a) of the Act of 
August 10, 1956, ch. 1041 (70A Stat. 641)), it will cover the appoint- 
ment of graduates of a service academy of one armed force in any 
other armed force. Before that time, appointments in the Air Force 
of graduates of the United States Military Academy or the United 
States Naval Academy are governed by agreement between the 
armed forces concerned. ‘The source statute is restated to conform 
to section 8212 of title 1 

SECTION 15 


Revised 

section Source (U. S. Code) Source (Statutes at Large) 

15 (a 10 App.:1036a (a) (less June 20, 1956, ch. 412, § 1, 70 Stat. 
proviso 297. 

15 (b 10 App.: 1036a (a (proviso) 


The revised section is temporary law and will expire since it applies 
to a limited and ever diminishing class. 

In subsections (a) and (b), the words ‘‘as active service” are inserted 
for clarity. 
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SECTION 16 
Revised 


section Source (U. 8. Code) Source (Statutes at Large) 
16 50:882 (16th through 36th Aug. 9, 1955, ch. 662 (a), 69 Stat. 593; 
words) Aug. 3, 1956, ch. 939, § 414 (last 12 
50:882 (a) (last 12 words words), 70 Stat. 1018; Aug. 29, 1957, 


Pub. L. 85-215, 71 Stat. 490. 


SECTION 17 
Revised ; 
section Source (U. 8S. Code Source (Statutes at Large) 


17 {Uncodified.] Mar. 29, 1956, ch. 103, § 4,70 Stat. 61. 


SECTION 18 
Revised 


section Source (U. S. Code) Source (Statutes at Large) 
18 10 App.:506¢c—4 (a) (4 July 20, 1956, ch. 646, §§ 103 (a) (4), 
10 Anp.:5(6e-7 (as ap- 106 (as applicable to § 103 (a) (4)), 
plicable to 10 App.: 303 (as applicable to § 103 (a) (4)), 
5U6c—4 (a) (4)) 70 Stat. 583, 588 


10 App. :506ce-10 (as ap- 
plicable to 10 App.: 
506c—4 (a) (4 

The word “originally” is inserted since the source statute does not 
apply to promotions. 

The words ‘‘and the names and grades of the remainder, and the 
justification for their appointment, shall be so reported before July 16, 
1959” are substituted for the words “and each year thereafter’, in 
10 App.:506c—10, since the source statute is limited to persons ap- 
pointed before July 20, 1958 (10 App.:506c-4 (a) (4) (B)). 


SECTION 19 


Revised 
Section Source (U. 8. Code Source (Statutes at Large) 
19 10 App.:91la (c) Apr. 30, 1956, ch. 223, § 1 (3d par.), 70 


10 App.:121a (c Stat. 120 
34 App. :21c (c) 
34 App.:51b (c) 


The words “under any provision of law” are omitted as surplusage. 


SECTION 20 
Revised 
section Source (U. S. Code Source (Statutes at Large) 
20 90: 1238 (less (ce Sept. 3, 1954, ch. 1257, § 315 (less (¢ 
OS Stat. 1158, 1159. 

The revised section is temporary law and will expire when al! 
Reserve officers of the Army in the listed grades on July 1, 1955, have 
received a Keserve promotion. 


SECTION 2] 


Revised 


section Source (U. 8. Code Source (Statutes at Large) 
21 (a), (b 90:1263 (a) (less Ist par. Sept. 3, 1954, ch. 1257, §§ 212, 326 (a 
90:1263 (b) (as applicable less Ist par.), (b) (as applicable to 

to 50:1263 (a) (less Ist § 326 (a less Ist par.)), (d) (as 
par. applicable to § 326 (a)), (e), 339 (b), 

21 (¢ 50:1263 (d) (as applicable 68 Stat. 1153, 1161, 1162, 1165 
to 50:1263 (a 

21 (d 50:1279 (b 

21 [ec 50: 1263 (e 

21 50: 1202 
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Reference to the Chief of the National Guard Bureau, adjutants 
general, commanding generals, major generals, and brigadier generals 
is omitted from the revised sec tion, since sections 3843, 3844, and 3845 
of title 10 prescribe the same age limitation, on a permanent basis, for 
those officers. 

In subsection (e), the applicability of 50:1263 (e) to officers dis- 
charged or transferred from an active status after July 1, 1960 
omitted, since the ages prescribed are the same as those prescribed in 
sections 3843, 3844, and 3845 of title 10. Reference to section 1006 
of title 10 [based on 50: 1195] is substituted for the reference to 50: 1196 
since the reference to maximum ages is contained in 50:1195 and not 
90:1196. 


SECTION 22 


Revised 
section Source (U. 8. Code) Source (Statutes at Large) 
22 50:1225 (ce) Sept. 3, 1954, ch. 1257, § 305 (ce), 


68 Stat. 1154. 


The words “or the Women’s Army Corps’ are inserted, since 
° . ° 7a . ° 1 ’ 
“special branch” as defined in 50:1222 (h) included that corps. 


SECTION 23 


a i “. Source (U. 8. Code) Source (Statutes at Large) 
23 (a 34 App.:307 (i) (last sen- June 15, 1956, ch. 393, § 1 (4), (5) 
tence) (last sentence), (6), 70 Stat. 286. 
4 App.:307 (k) last sen- 
tence 
23 (1 34 App.:410r (j) (59th 
through 84th words) 
23 (c 34 App.:410r (j) (last 


sentence 


In subsection (a), the provisions of 34 App.:307 (i) and (x), relat- 
ing to women line and staff corps officers, respectively, are combined, 
and the officers affected are identifie d by reference to section 5704 (a) 
and (b) of this title. The word “Navy” is substituted for the words 
“Regular Navy and the Naval Reserve” because the Navy includes 
both of these components. 

In subsection (c), the words “if not sooner selected for promotion 
to the next higher grade” are inserted for clarity. The pay provision 
is stated to conform to section 6401 (b) of title 10. 


SECTION 24 


Revised 
ection Source (U. 8. Code) Source (Statutes at Large) 
24 50: 1302 (c) (proviso Sept. 3, 1954, ch. 1257, § 402 (c) 


(proviso); added June 30, 1955, ch. 
247, § 3 (a), 69 Stat. 218. 


The revised section is temporary law and will expire on July 1, 1960. 


SrEcTION 25 
Revised 


section Source (U. S. Code) Source (Statutes at Large) 
25 50:1314 Sept. 3, 1954, ch. 1257, § 414; added 


June 30, 1955, ch. 247, § 3 (e), 
69 Stat. 219. 


The revised section is temporary law and will expire when the last 
officer selected for promotion before July 1, 1955, has been promoted. 








108 AMENDMENTS TO TITLES 10, 14, AND 32, U. S. CODE 


SECTION 26 
Revised 


section Source (U. S. Code) Source (Statutes at Large) 
26 (a) 10 App.:1850g (c) July 29, 1956, ch. 646, §§ 207 (c), 209 
26 (b) 10 App.:1850i (as appli- as applicable to § 207 (c)), 70 Stat. 


cable to 10 586, 587. 
App :1850g (ce 


SECTION 27 
Revised 


section Source (U. S. Code Source (Statutes at Large) 

27 (a) 10 App.:1850h (a) July 20, 1956, ch. 646, §§ 208, 209 (less 
27 (b 10 App.:1850h (b applicability to § 207 (c)), 70 Stat. 
27 (©) 10 App.: 1850i (less ap- 586, 587. 


plicability to 10 
App.: 1850¢g (c)) 


SECTION 28 


tevised 


section Source (U. S. Code) Source (Statutes at Large) 
28 50:1357 Sept. 3, 1954, ch. 1257, § 527; added 


June 30, 1955, ch. 247, § 4 (k) (Ist 
par.), 69 Stat. 220. 
The revised section is temporary law and will expire when the last 
officer who became a civilian employee before July 1, 1955, becomes 
60 years of age or leaves that employment. 


SECTION 29 


Revised 


section Source (U. S. Code Source (Statutes at Large) 
29 (a [Uncodified] July 12, 1955, ch. 328, § 5 (clauses (1) 
29 (b) [Uncodified] and (2) of 2d sentence), 69 Stat. 296 


In subsections (a) and (b), the words “‘General Accounting Office” 
are substituted for the words “accounting officers’’, for clarity. 

In subsection (a), the word “member” is substituted for the words 
‘officers or enlisted persons’’, in 10 App.:868 and 34 App.:941la. The 
words “‘who died before January 1, 1956” are substituted for section 
5 (clauses (1) and (2) of 2d sentence) of the Act of July 12, 1955, ch. 
328 (69 Stat. 296). The words “his legal representative” are sub- 
stituted for the words “a duly appointed legal representative of the 
estate’’, since an estate, being property and not a legal person, has no 
representative. The words “duly appointed” are omitted as sur- 
plusage. The words “highest on the following list” are substituted 
for the words “following order of precedence’’, in 10 App.:868 and 
34 App.:941la. Clauses (1)—(4) are substituted for the words between 
the first and second colons of 10 App.:868 and 34 App.:941la. The 
words ‘‘Surviving spouse”’ are substituted for the words ‘“‘widow or 
widower” after the words ‘‘First, to’’. 

In subsection (b), the words ‘‘That this section shall not be so 
construed as to prevent’’, ‘“‘or persons’’, and ‘‘actually’’, in 10 App.:868 
and 34 App.:941a, are omitted as surplusage. 


SrecTION 30 


Revised 
section Source (U. 8. Code Source (Statutes at Large) 


30 [Uncodified] Aug. 11, 1955, ch. 809, 69 Stat. 693. 


The source statute provides a $300 increase in the annuity of each 
member retired before April 1, 1948, regardless of the amount of the 
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annuity payable under prior law. It then provides an additional 
increase of $300 to these members, and a $300 increase to all other 
members retired before August 11, 1955, if the sum of the annuity 
and the increase is less than $2160. Since everyone who retired after 
April 1, 1948, is receiving an annuity in excess of $2160, the only per- 
sons who can benefit by the source statute are those who retired before 
that date. There are 10 such persons. Four of them receive an- 
nuities under prior law that are, or when increased by $300 will be, 
in excess of $2160. They are entitled only to the $300 increase. The 
other six receive annuities of less than $1400 and are therefore eligible 
for the full $600 increase. The revised section provides for the first 
$300 increase in subsection (a) and for the conditional second in- 
crease in subsection (b). 


SECTION 31 
Revised 
section Source (U. 8. Code) Source (Statutes at Large) 
31 37:364 (proviso) July 12, 1955, ch. 328, § 4 (proviso), 69 


Stat. 296. 


The words “heretofore or hereafter” are omitted as covered by the 
words “before January 1, 1956”. The effective date of 37:364 is re- 
flected throughout the revised section. ‘The words “military depart- 
ment concerned, the Department of the Treasury, the Department of 
Commerce, or the Department of Health, Education, and Welfare, as 
the case may be” are substituted for the words “the Department con- 
cerned”’ to reflect the definition of ‘‘Department”’ in 37:361. 


SECTION 32 


Revised 
section Source (U. S. Code) Source (Statutes at Large) 
32 10 App. :389 Aug. 1, 1956, ch. 830, §§ 1 (2), 3 (2) 


34 App.:821 (d) (less Ist par.), 70 Stat. 804, 805. 
SECTION 33 


Explanation of amendments to clarify, or correct errors in, Act of 
August 10, 1956, ch. 1041) 


- ~o 
Sectio a 


Oo 5 


6 20). (26) 2 


AF : tY), (al 35), (88)— 
; These changes correct ty pographical errors. 

Section 33 (a) (1): The word “original” is defined to make clear 
that when used in relation to an appointment it refers to the mem- 
ber’s first appointment in his current series of appointments and ex- 
cludes any appointment mace before a lapse in service. 

Section 33 (a : The change makes clear that chapter 37 applies 
to all members of the armed forces and not merely to Reserves. 

Section 33 (a) (5): The changes are necessary to reflect section 101 
b) of the Armed Forces Reserve Act of 1952 (50 U.S. C. 901 (b)), 
which defines the term “active dutv” to exclude active duty for train- 


ing. ‘This definition applied to the source law for these sections, 
section 233 (a), (b) (1), and (ec) of the Armed Forces Reserve Act of 
1952 (50 U.S. C: 961 (a).. (by) (1); fe 

Section 83 (a) (7): Aviation cadets were omitted from chapter 61 


because Title [IV of the Career Compensation Act of 1949 (formerly 
7 U.S. C. 271 et seq.), which was the source law for this chapter, 
covered only members entitled to basic pay and it was believed that 
aviation cadets were not so entitled. However, the Comptroller 
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General has ruled that aviation cadets are entitled to basic pay (30 
Comp. Gen. 431). Accordingly, aviation cadets were covered by 
Title [TV and should not be excepted from chapter 61. 

Section 33 (a) (8): The change makes clear that in the determina- 
tion of eligibility for retired pay for non-regular service, the service 
of a Regular serving in a temporary grade (that is, without component) 
may not be counted. See opinion of the Judge Advocate General of 
the Army, JAGA 1957/4463, May 13, 1957. 

Section 33 (a) (9): The word “full-time” is inserted for clarity. 
The other change reflects the opinion of the Judge Advocate General 
of the Army (JAGA 1956/1908, Feb. 13, 1956) that duty performed 
under section 92 of the National Defense Act, the source statute for 
section 502 of title 32, was creditable in determining entitlement to 
retired pay under section 302 of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948 (62 Stat. 1087), the source 
statute for section 1332 of title 10. 

Section 33 (a) (10): The change is necessary so that active service 
and service described in section 1332 (a) (2) (A) (it) that was per- 
formed on or before July 1, 1949, may be counted in computing re- 
tired pay, as proy ided by the source law, section 303 (1) of the Army 
and Air Force Vitalization and Retirement Equalization Act of 1948 
62 Stat. 1088) and in accordance with the opinion of the Judge 
Advocate General of the Army (JAGA 1956/1908, Feb. 13, 1956). 

Section 33 (a) (11): The change makes clear that section 1431 applies 
to a person who, because of military operations, is missing under any 


circumstances. 


, 


Section 383 (a 12): The change is necessary to reflect the present 
Commonwealth status of Puerto Rico. 

Section 33 (a) (13): The change makes clear that clauses (2) and (3 
apply to all items, whether or not standardized, used throughout the 
Department of Defense. 

Section 33 (a) (14), (15): The deletion of the last sentence of section 


2663 (a) and the last sentence of seetion 2664 (a) refleets theu unplied 
repeal by Rule TIA of the Rules of Civil Procedure for the United 


States District Courts (see 28 U.S. C. 2072). (See letter from Assist- 
ant Attorney General (Lands Division), Department of Justice, 
August 1957, to General Counsel, Department of Defense. The 
other changes conform section 2664 to section 2663. both of which 


were based on the same source statute sec. 8 of the Act of July Y, 


1918, ch. 143, subech. XV, 40 Stat. 888) and both of which include 
the temporary use of the kinds of property respectively covered. 

Section 33 (a) (16): The change makes clear that the conditions in 
clauses (1), (2), and (3) of subsection (d) must all be complied with. 

Section 33 (a) (17): The change is necessary to make su! 
coextensive with subsection (c), to which it was a proviso In the soures 
law, the Act of June 3, 1916, chapter 134, section 5 (1st sentence of 
2d par.) (formerly 10 U.S. C. 38 (1st sentence of 2d par. 

Section 33 (a) (18): The change corrects an inadvertence. The 
source statute for section 3036 (c) of title 10 (the third sentence of 
sec. 513 (a) of the Officer Personnel Act of 1947, 61 Stat. 901), pro- 
viding for a 4-year term of office, applied also to the Judge Advocate 
General and the Assistant Judge Advocate General. As restated in 
section 3036 (c), it now applies only to the officers named in section 
3036 (b), which excludes the two officers named. For this reason, 


seclion (d 
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the effect of the source statute with respect to those officers is added 
to section 3037 (a), relating to their appointment. 

Section 33 (a) (19): The change makes clear that section 3066 ap- 
plies to any position of importance and responsibility that is desig- 
nated by the President. It is not confined to positions in the Army. 

Section 33 (a) (21): The change in section 3299 (g) is necessary to 
reflect more adequately section 509 (a) (proviso) of the Officer Per- 
sonnel Act of 1947 (formerly 10 U. S. C. 559e (a)) providing that 
“this section [the source law for subsection (g)] shall not apply to 
promotion of officers of the Women’s Army Corps of the Regular 
Army to the grade of lieutenant colonel” 

The change in section 8299 (g) is necessary to reflect more ade- 
quately section 303 (d) of the Women’s Armed Services Integration 
Act of 1948 (formerly 5 U.S. C. 627b (d)) providing that “section 
509 of the Officer Personnel Act of 1947 [the source law for subsec- 
tion (g)] shall not be applicable to promotion of female officers to 
the grade of lieutenant colonel” 

Section 33 (a) (22): The change reflects the fact that section 47b 
of the National Defense Act (41 Stat. 778), which provided that the 
ninimum age was 21 for appointment of graduates of the Reserve 
Officers’ Training Corps as commissioned officers of the Reserve, was 
impliedly repealed by section 217 (a) of the Armed Forces Reserve 
Act of 1952 (66 Stat. 487) (restated in sec. 591 (b) of title 10), which 
provided that the minimum age was 18 for appointment of persons 
aus commissioned officers of the Reserve. See opinion of the Judge 
Advocate General of the Army, JAGA 1958/1068, Jan. 8, 1958. 

Section 33 (a) (23): The change reflects the fact that the source 


statute for these sections (sec. 1 of the Act of May 12, 1928, ch. 528, 
15 Stat. 500) was mandatory a not mere i. permissive. 
Section 83 (a) (24): The change makes clear that the Secretaries 


coneerned are required to prescribe regulations in this case. 

Section 33 (a) (25): The change makes clear that the Secretary of 
the Army is required to prescribe regulations in this case, and con- 
forms this section to section 8914, its Air Force counterpart. 

Section 38 (a) (27) (A): The change reflects the opinion of the 
Judge Advocate General of the Air Force (June 10, 1957) that the 
term “rate of pay’’, as used in the source law for section 4837 (b) 
(Act of May 22, 1928, ch. 676 (45 Stat. 698), as amended), included 
special pay and incentive pay. 

Section 33 (a) (27) (B): The change reflects the opinion of the 
Assistant General Counsel (Fiscal Matters), Department of Defense 
(July 19, 1957), that section 1304, Revised Statutes (formerly 10 
U. S. C. 872), the source law for this section, applied to warrant 
officers as well as to commissioned officers. 

Section 38 (a) (80): Section 5787c¢ is inserted to correct an inad- 
vertent omission in title 10. It is based on the last sentence of section 
7 of the Warrant Officer Act of 1954 (formerly 34 U.S. C. 330) 
applicable to temporary promotions. This provision was codified 
in section 3449 for the Army and in section 8449 for the Air Force, but 
its application to the Navy and the Marine Corps was not covered in 
title 10. 


29297—58——_8 
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Section 83 (a) (36): The change makes clear that section 8066 applies 
to any position of importance and responsibility that is designated by 
the President. It is not confined to positions in the Air Force. 

Section 33 (a) (87): The new subsection is necessary to reflect the 
last 11 words of the seccnd sentence of section 4 of the Army Aviation 
Cadet Act (formerly 10 U.S. C. 304), which were omitted from the 
original military codification act, the Act of August 10, 1956, chapter 
1041, as part of the source law for section 20 (b) of that Act (70A 
Stat. 627). See Senate Report No. 2484, 84th Congress, 2d session, 
page 738. Since the source law did not permit the payment of a 
money allowance to an aviation cadet in place of the issuance of 
uniforms, clothing, and equipment, as may be done for enlisted 
members generally, it is necessary to restate this provision separately. 
See Opinion of the Deputy General Counsel, Department of Defense, 
May 29, 1957. 

Section 33 (a) (43): The change reflects the opinion of the Judge 
Advocate General of the Air Force (July 19, 1957) that the words 
“from and after the date of the accrediting of said academies” in the 
source law for section 9353 (a) (Act of May 25, 1933, ch. 37 (48 Stat. 
73), as amended) were a condition precedent to the authority to grant 
degrees and should not have been omitted. 

Section 33 (a (45 A): The change reflects the opinion of the 
Judge Advocate General of the Air Force (June 10, 1957) that the 
term “rate of pay’’, as used in the source law for section 9837 (b) 
(Act of May 22, 1928, ch. 676 (45 Stat. 698), as amended), included 
special pay and incentive pay. 

Section 83 (a) (45) (B): The change reflects the opinion of the 
Assistant General Counsel (Fiscal Matters), Department of Defense 
(July 19, 1957), that section 1304, Revised Statutes (formerly 10 
U. S. C. 872), the source law for this section, applied to warrant 
officers as well as to commissioned officers. 

Section 33 (a) (46): The word “regular” is deleted to make clear 
that a Dean or professor of the United States Military or Air Force 
Academy holds only the office of ‘‘Dean’”’ or “professor” and not the 
office Ol “brigadi er gene ral’ or “eolonel’”’, as the case may be, even 
though he is entitled to the pay and allowances of that grade. 

Section 33 (b): Section 440 is inserted to correct an inadvertent 
omission in title 14. It is based on the last sentence of section 7 of the 
Warrant Officer Act of 1954 (68 Stat. 159) as applicable to temporary 
promotions. ‘This provision was codified in section 3449 for the Army 
and in section 8449 for the Air Force, but it was not codified for the 
Navy and the Marine Corps (see sec. 33 (a) (30) of this Act) and the 
Coast Guard. 

Section 33 (c) (1): The change makes clear that the nature of the 
eall or order is determinative rather than the period of time the 
member is actually in training. 

Section 83 (ce) (2): The change is necessary to exclude from the 
efficiency board commissioned officers of the Army Reserve or Air 
Force Reserve, in accordance with the source law, the first sentence 
of section 76 of the Act of June 3, 1916, chapter 134 (formerly 32 
U.S. C. 115 (1st sentence)). 
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Section 83 (ce) (3): This change corrects a typographical error. 

Section 33 (d): Section 5 of the Air Force Academy Act (68 Stat. 48) 
provided that the great bulk of the laws applicable to the United States 
Military Academy applied also to the United States Air Force Acad- 
emy. This section was repealed by the Act of August 10, 1956, 
chapter 1041, section 53 (70A Stat. 683), on the assumption that all 
appropriate laws had been reflected in chapter 903 of title 10, relating 
to the Air Force Academy. However, this chapter did not reflect 
sections 3 (c) and 10 of the Armed Forces Leave Act of 1946 (37 
U.S. C. 3la (ce) and 38). The change makes these two provisions 
expressly applicable to the Air Force Academy. 

Section 33 (e): The change reenacts the substance of the proviso to 
section 1 of the Act of July 20, 1942, chapter 508 (61 Stat. 716), 
which was repealed by section 53 of the Act of August 10, 1956, 
chapter 1041 (70A Stat. 672, 676), as having been executed. Section 
1 of the Act of July 20, 1942, authorized members of the armed 
forces, during World War II and for 1 year thereafter, to accept 
foreign decorations. ‘The proviso to that section was permanent 
authority for those members to wear decorations accepted under that 
otherwise temporary Act. See opinion of the Judge Advocate General 
of the Army, JAGA 1957/6988, Sept. 3, 1957. 

Section 83 (f): The change corrects an error in section 305 of the 
Career Compensation Act of 1949 (87 U. S. C. 255), which was 
added by section 20 (d) of the original military codification act, the 
Act of August 10, 1956, chapter 1041 (70A Stat. 628), as a restate- 
ment of section 243 (b) of the Armed Forces Reserve Act of 1952 
(50 U.S. C. 974 (b)). 

Under that section, a Reserve officer was entitled to a $50 uniform 
allowance ‘‘upon completion of each period after July 9, 1952 of four 
years of satisfactory Federal service’. The Comptroller General held 
(32 Comp. Gen. 514) that service before July 1, 1949, could be counted 
in determining whether the 4 years had been completed. 

When this section was restated in section 305 (b) of the Career 
Compensation Act of 1949, reference was made to “completion of 
each period after July 9, 1952, of four years of service as prescribed 
in section 1332 (a) (2) of title 10’. Section 1332 (a) (2) of title 10 
covers only service after July 1, 1949. Service before that date is 
covered in section 1332 (a) (1). Reference to section 1332 will cover 
both kinds of service. 
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SECTIONS 34 AND 35 


Revision notes have not been prepared for these sections, since they 
do not restate existing law. They contain saving clauses and pro- 
visions whose effectiveness is temporarily " suspende <d. They are 
designed only to put the other sections of the bill into effect. 


SECTION 36 (b 


Repealed sectior Source statute repealed by Act of 
) 513 Sept. 3, 1954, 1257, § 702 (d), 68 Stat. 1189. 


N= 


ch. 

596 Sept. 3, = , ch. 1257, § 702 (d,, 68 Stat. 1189 

651 (c) {fAug. 9, 1955, ch. 665, § 2 (b), 69 Stat. 598 (implied repeal 
h. 


OW 


*3 


(4) 742 Sept. 3, 1954, ¢ 1257, § 702 (d), 68 Stat. 1189. 
(5) 1071-1086 Aug. 9, 1955, oy 656, § 307, 69 Stat. 589. 
(6) 3443 [Sept. 3, 1954, ch. 1% 357, § 207, 68 Stat. 1152 (implied repeal).] 
(7) 3546 June 7, 1956, ch. 374, § 306 (1), 70 Stat. 254. 
(8) 3638 July 24, 1956, ch. 692, § 2 (1), 70 Stat. 631. 
9) 3681 July 24, 1956, ch. 677, § 2 (a), (c), 70 Stat. 623. 
(10) 3688 Aug. 1, 1956, ch. 837, § 502 (1), (3), 70 Stat. 886. 
fAug. 1, 1956, ch. 837, 70 Stat. 857 (implied repeal).] 
(11) 4021 [July 31, 1956, ch. 804, § 501 (a) (1st par.), 70 Stat. 761 (amende: 
source statute omits application to Department of Army).] 
(12) 5035 (ce [July 31, 1956, ch. 804, § 106 (a) (21), 70 Stat. 738 (implied 
repeal).] 
(13) 5536 Ji sd 24, 1956, ch. 692, § 2 (2), (3), 70 Stat. 631. 
(14) 5863 June 15, 1956, ch. 392, § 2 (a), (b), 70 Stat. 285 
(15) 5866 — ne 15, 1956, ch. 392, § 2 (c), 70 Stat. 285. 
(16) 6016 Ji ily 24, 1956, ch. 677, § 2 (h), 70 Stat. 623 
17) 6115 July 12, 1955, ch. 326, 69 Stat. 295. 
18) 6148 (f Aug. 1, 1956, ch. 837, § 501 (f) (1st par.), 70 Stat. 883. 
19) 6201 (« June 7, 1956, ch. 374, § 306 (6), 70 Stat. 254. 
20, 6326 (d May 31, 1956, ch. 348, § 4 (a), 70 Stat. 222. 
(21) 6521 Aug. 1, 1956, ch. 837, § 502 (2), (4), 70 Stat. 886. 
(22) 7206 Aug. 3, 1956, ch. 939, § 408 (d), 70 Stat. 1016. 
23) 7471 [July 31, 1956, ch. 804, § 501 a) (1st par.), 70 Stat. 761 (amended 
source statute omits application to Department of Navy).] 
24) 7578 [July 13, 1955, ch. 358, § 614, 69 Stat. 317 (implied repeal) .] 
(25) 8443 — 3, 1954, ch. 1257, § 207, 68 Stat. 1152 (implied repeal).] 
26) 8546 June 7, 1955, ch. 374, § 306 (1), 70 Stat. 254. 
(27) 8638 Ji ly 24, 1956, ch. 692, § 2 (1), 70 Stat. 631. 
(28) 8681 July 24, 1956, ch. 677, § 2 (a), (c), 70 Stat. 623. 
(29) 8688 md 1, 1956, ch. 837, § 502 (1), (3), 70 Stat. 886. 
{Aug. 1, 1956, ch. 837, 70 Stat. 897 | implied repeal).] 
(30) 9021 [July 31, 1956, ch. 804, § 501 (a) (1st par.), 70 Stat. 761 (amended 


source statute omits application to Department of Air Force).] 


SECTION 36 (c) 


Repealed section Source statute repealed by Act of— 
I I , 


(1) 640 {Repealed section transferred to section 2571 of title 10.] 





VI. TABLES 


TABLE 1—STATUTES AT LARGE 


[his table shows the disposition of those provisions of the Statutes at Large 
that are affected by this bill. The inclusion, in some instances, of provisions that 
are already executed or repealed makes it possible to dispose of whole acts, or 
titles or subchapters of acts, instead of fragments thereof. 

Where a provision is restated in the bill, either in title 10, 14, or 32 or in a tech- 
nical section, the section in which it is restated is shown in the appropriate column. 
Where a provision listed in this table is not restated in the bill, the reason for its 
omission is shown in the special table to which it has been allocated [Tables 
1A-1B, 2A-2D]. However, if the provision is an already executed technical 
section or has been previously expressly repealed, the fact is shown by listing the 
section in the last column of this table. 

For each section that has been divided into fragments of less than a subsection, 
one fragment of the section is not specifically described but is cited in terms of the 
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“y | { | Sec- | Repealed 
; Subtitles of Title 10 | | tion |Table} Section 


of Act 


Date |Chap Section Vol- | Page |___ | Title 
32 Distrib- 


Se ter ume 


t 
~ 





A B ( D | uted 

1954 | | | | | 
Sept. 3 1257 | 524 68 | 1182 |_..--. penis 8847-8849, | -| 

8851, 8852 | 
Do 1257 | 525 ass 68 | 1183 a : 8850 |......|......| 
Do 1257 | 526 Semaseee 68 | 1183 Riad aati 8381 |_. ‘ 
Do 1257 | 527 [added] bes, : i a5, bili ace , St 
Do 1257 | 528 [added] ébien wen Ll eawnnien ous on é |} 1A | 
Do 1257 | 601 68 | 1183 | } ‘ | | 5 | 
Do 1257 | 602 68 | 1183 } 5] 
D 257 | 603 68 | 1184 — 
Do 1257 | 604 68 | 1184 5 | 
Do 1257 605 bs 1185 | | 
ay 7 606 68 1185 | | | 5 | 
Do ) 6S 186 5 | | 
D 7 | 608 6S 1186 5 | 
Do 2 OY 6S 1186 § 
Do 12 ) 68 | 1186 | 
DO oll OS | LIS | 5 | | 
Do 2 612 68 | 1187 = % 
Do 1257 613 68 118 § | 
Do 12 { 68 | 1187 | 5 | | 
Do 12 615 68 | 1188 | > } 
Do 2 le 68 1188 5 
Do 1257 7 68 RR - 
Do 1257 | #18 6s 188 5 
Do 12 19 ladded | } 2D 
Do 1257 | 701 a . 68 LISS ee) eee aa ei ee iRise | Tech. See 
Do 1257 | 702 (a 68 8S 450°! __- Dil da te 
Do... 1257 702 (t 68 1188 357] RB 
Do 257 02 ( é DRY SRI To scinsina ain his Rctecbsainband state uals eels wacacaens . | 2B 
Do 1257 | 702 (d) 68 | 1189 |__-- a ee: a cab icaate ee | Tech. Sec 
Do 1257 | 702 (e) 68 | 1189 | 3354 Sains Bee 
Do 1257 | 702 (f GD LE En cn cacwnnahedbaeenwinedlsadébelns dwuxnaeciouciaitaslaae’ 1B 
Do 1257 03 68 | 1189 | 5| 2A | 
956 





lar. 14 11 f 1 7 | l 
lar. 2 14 69 13 | Tect Sec 
iled 2 3 69 22 10 | 
0 4 6Y 22 l 
142 bY 134 71 | 
172 | 5 (1), (2 69 170 oe Tech, See 
le 3 247 1 (a 69 218 3353 5600 8353 
Do 247 t 69 218 LOOE | 
Do { I 69 218 | Tech. See 
Do 247 | 2 | 69 218 | 3380 | 
Do $7 3 (9 69 218 24 
Do 247 | 3(b 69 218 5901 
Do 247 | 3 ( 69 | 218 5299 
Do 247 | 3(d 69 219 |_. 5899, 5903, 
5904 
Do 247 | 3 ( 69 219 | aint 7 | 2 


Do 247 
Do... 247 


a - 69 | 219 | R360 


b > 69 219 8363 


Do... 47 
Do 247 


a 60 219 8363 


€ \ 69 219 |. ; 8363 


4 
4 
Do 247 | 4(e)-- 69 219 8361 
{ 
4 


*No amendment needed, since cited section already conforms to source statute 








1955 
June 30 
Do..-- 
Do.- 
Ss 


Do...-| 


ans 
Do. 
Do 
Do 
SO in: 
a 
De... 
i= 
Do. 
Do...- 
oe. 
July 11 
July 12 
Do...- 
Do..... 
a 
De...- 


Don. 
De... 


a 
cS 
= 

“4 
~ 

’ 
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TO TITLES 


10, 


14, 


TABLE 1.—b. Statutes at Large—Continued 


S ites at I ( 
Chap- Section 
ter 
247 | 4 (f Zs 
247 | 4 (g 
247 | 4 (1 
247 | 403 
247 | 4(j . 
247 | 4 (k) (1st par.) _- 
B71 4(K) (2d par.).......... 
247 | 5 ({« 
247 | 5 (le 
247 | 6 
247 | 7 ta dase cbpbaete teaiaieies 
OU iB Salis Si icecacptchlauniscon 
Dt Micaddenctinnnimiadomeenes 
RI ae 
247 | 11 
253 5 andes aca incon 
306 . = 
a a 
328 | 1 sdiserumiloaiebaie tics 
I cata ceacaeye lease hein 
328 om = 
eit e cee beat teas awardees 
328 | 5 (Ist sentence) ___..--- 
328 | 5 (clauses (1) and (2) of 
2d sentence). 
330 ee a ers ‘ 
RE NU tik ienetins nla aica neck meniok. 
RR SER isd ci chesies ce dished eernustee: 
337 | 1... : 
337 | 2 
337 | 3 
I a ae 
358 | 604 
358 | 614 
368 509 
A Sitch Nacticalcviie 
BE SB Basin seeishndoscanssnss does 
555 | 2 
628 | 15 
654 | 1 Ss applicable to 
Na 
654 | 1 (1 bil t 
654 | 2 (1 
654 | 2 (2 
654 


to to 


2 


ee: 
— 


977 


aid 


O77 
aid 


2771 
277 
977 


684 


2387 


2678 


Revised T 


itles 10 and 32 


Subtitles of Title 10 





B C D 
R365 
8366 
8380 
8841-8845 
ee 8847-8849, 
R51, S852 
EGO be wewesnnaletnaseien 
3363 
3364 
3846 
3380 
5539 
3263 8263 
3230 5416 8230 
6323 
5601 
g 167, R209 
8579, 8683, 
8963 
3357 
3067 
8067 


AND 32, U. S&S. 


CODE 


Tech Technica] or 


nical | Previously 
Sec- oe | Repealed 
tion |Table} Section 
Title| of | _of Act 
32 Bill | Distrib- 
uted 
28 sone 
1A | 
2D 
ee .-| Tech. See, 
: 1B | 
Mido Tech. See, 
‘ Tech. See, 
714 3,4 
714} 3,4 
714 3,4 


714 


714 


Tech. See, 


2A 


Tech, See. 


= 


ec fe fed fd Gl Geet fee fd Bed feed fee fed Sed See el fed fe feed fed feed Deed feed feed feed Ged feed fee feed Od 


> 
ee 


hand 


ia tee te ted toed 


Aug. 9Y 
Do 
Do 
Do 
Do.. 
Do 
Do.. 
Do... 
Do 
Do 
Do 
Do-- 
Do.. 
Do 
Do.. 
Do 
Do 
Do 
Do.. 
Do.. 
Do....! 
Do n 
Do.. 
Do. 
Do.. 
Do.. 
i 
Do... 
Do.. 
Do 

Aug. 11 
Do.. 


195¢€ 
Mar. 29 

Do 
Apr. 23 


Do 
Do 
Apr. 


Do 
Do 
Do 
Do 
Do 


Do 
Do 
D 
Do 
May 31 
Do | 
Do 
Do 
Do | 


AMENDME 


Statutes at Large 


Ist 2 pars.)..- 


NTS TO TITLES 10, 14, AND 32, U. S. CODE 12] 


TABLE 1.—b. Statutes at Large—Continued 








Revised Titles 10 and 32 Tech-| Technical or 
> Se Previously 
| See- | Repealed 
| Subtitles of Title 10 | tion |Table} Section 
Vol- | Page = , | Title| of | of Act 
ume | | : | | 32 | Bill | Distrib- 
aS. ( dD | uted 
! 1 
69 3963 8963 aa aiall 
69 oe he ote 2 1S Sa ees beech an 
69 | re o | 16 
69 eg | | 
69 8 | a i 
69 193 = — | er | 
69 | 593 | Sal 
69 | 594 | a 
69 | 594 | 2232 | ‘ 
69 | 598 | 268 Jat Pies Pabei lea sand 
69 | 598 270 | eek: 22 Ms Siar --e| 
69 598 269 | Thawte escsuondncwes = vanes | 
69 | 599 | 271,272 |_-- | hse ace ee ees 
69 599 | SOE ietdnnc een tekbeosi bebeusawe Seine enim eg ersten 
69 | 599 | 673 | Bol ON to mm a 
| 69 | 599 | 685, 1162 |__- | pillage taal _ 
| 69] 599] 275,279 |. dl 
_---| 69] 600 | 511 | = lacscesy OD 
ats 69 | 603 | a ed Da ed ed S se Seine Pion 2 
i. ng ae 7 _..-| Tech. See. 
69 | 606 | sic haekees. 2h a Bt 
69 | 607 | |. a eae 2A | 
69 | OO Pessce | | |--------- |- a ee 2A 
i) ne fs iti a Be 2s ...-| Repealed. 
wet EE FR Ba incntientencnctt FORD one coc dlacesnd ost aes 
ssi UE Shin iinis xcs Devcisicnci cl nalilins cats cednieie Clad ceicesticeeinalin casein aa 
bade eo) eet... msi eal Oe wesen-|eone=- So 
sical UII OD I ol asset Duchess ee 
ON A ns en al ese ee rn Nase eeg Tech. See. 
Oe a ae Si eee a eee 1A | 
=e ee 69 Ge Beccicise ccs ai A a a Eee ee 109 Fala ae 
ese” GR MOR Reevetccc i ee oa asd peas Sirsa . Sis 
| | } | | 
| | 





70 |60, 61 2733 | |. 
701 61 * 17 | 
70 115 Bes Sey | Tech. See, 
| 70| 115] \3687, 3721 | 6148 |8687,8721 |...-..|-.---. cs 
70| 115 | 1A | 
70 | 119, | 3204 [5574, 5578 | 8294 |___. eal 
120 | | | Pe ae oy 
70 | 120 ts gene: SR 
70 | 120 3444 8444 | ; 
70} 120 3452 57878 8452 
70 120 5652a | 
0} 121 5574, 5578, | 2A | 
5787a | | 
70} 121 652 | bo 


22 i | Repealed, 


| Tech. Sec. 
| 


3963, 3964 8963, 8964 


6151 | sd | 
Tech, Sec. 
| Tech, Sec. 
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TABLE 1.—b. Statutes at Large—Continued 


Statutes at Large Revised Titles 10 and 32 ech Technical] or 
SS. : ; 5 - oe f nical Previously 
sec- Repealed 

Subtitles of Title 10 tion | Tabl Section 


Date Chay Sectior Vol I ( Title f | of Act 
ry "ume 32 Bill Distrib. 
A B C D uted 


1956 


May 31 48 | 4 (1 i). (b), and (« 70 222 ‘ 1A 








June 74] 101... 7 2 71 ‘ sank 
Do.. 374 102 (a 7 2 2 i 
Do.. 74 | 102 (a) (2 70 250 |1076, 1079 
ee. 374 | 102 (a ot 3 70 250 |1074, 107 
Do... 74 | 102 (a) (4) -- : 70 250 2 
i = 374 102 (1 i 7( 251 107 is 
Doe... 74 | 103 (a I 70 951 76 
e.... 374 | 193 (less (a) and (t 70 | 251, |1077, 1078 
Pa 374 | 2 70 252 |1079, 1080 
Do. 374 | 202 _. eas 70 25 1081 
Do 74 | 203 .. Js 7 2! 1082 ~ 
Do. 374 204 : 70 253 1079 - 
Do.. 354 sOL ( 7f 253 107¢ 
Do... 374 1 (d)_- = : 7 253 MP aN sce A ecc wads et kmancknewnten weed veccsceemee 
Do 374 | 301 (1 (c) and (d . 70 253 1074 ‘ 
Do.-- 74 | 302__. ‘ 70 254 DD Btibamincnc Hie etadktintetesmkuaeevwabelsos 7. heenws 
Do....| 374 | 303... att en 70 | 254 1083 ae! 
Do 374 | 304__. 7 e 70 254 1084 


Do.. >: ee bes ‘ 254 ae 2A 
Do 3 j 





{ h, Sec 
Do... BOG (le l t 7( 254 abies | Tech, Sec 
Do. $74 50) ; ae 70 254 ; ns .-| Tech, See, 


Do.. 37 ] a a eee ee 7 255 2732 


Do.. 376 | 2... : , 70 | 255 1B 
une 15 388 a ia sin 70 | 282 3446 i S44 
Do.. 389 l if 233 652 
¢ nD 
Do 389 | 2 70 283 1A 
Do ko 70 283 re Se 
Do 392 ] 70 284 $O2 
Do 2) 2 70 285 Pech, See 
Do 3) 1(1 70 285 5452 
Do IID 1 (2 70 285 &7b 
Do 393 1 (3 70 ORG 55752 
Do 393 | 1(4 0 28 23 
Do 393 | 1(5 70 nt 5763 2 
Do 393 | 1 ¢ 70 2 2 
Do 3117 70 ef 
“60)* 


102* 
0404 
une 2 412) 1 7/ 2 33 
Do 412 less § 1). 7 297 1A 
ne 22 428 70 ) 13 
ine 25 439 $21 203 115 |8201, 8203 
214 8214 
Do 439 | 4 70 7 
D 4 §§ 3 and 4 7 51¢ 
ily 20 646 ] 7 82 Tech. Sec 
Do 646 101 7( SZ 254° 
32K5 


*No amendment needed, 


since cited section already rms te irce statute. 





AMENDMENTS 


TABLE 


646 103 (b 

64 It 

64 04 

646 1( 

64¢ 

o4e 1¢ 

HAE 108 

646 | 109 
201 (a 

if 201 (d 

646 | 201 (less » (d)) 

t 202 

64¢ ‘A 

646 ( t 

4/ 2”) 

646 | 2 j 

646 ya le 





646 ( 
6 At 
f ) 
20S 
tf 2000 
f 
} 
( } 
| é 
4 ( 
4( 
4¢ 
o4f i 
L 
! 1 
: ' IpPpile i€ 
¢ e credit 


to service creait 


hee Cl 


less applicability 


ted se 


ss) 3 +! 


TO 


TITLES 


1.—b. 





585 


Statutes 


10, 14, AND 32, U. 


at Large—Continued 


tevised Titles 10 and 32 


Subtitles of Title 10 


3286 





Ss. 


R2R4* | 


8287 
8285 
| 8286 
8287, 


S888, 


| 8927 
8287 
8287, 
83888, 

| 8927 


8287 


| 8212, 8287, 


8574, 9353 
8288, 


8295 


8314 


8204 


8452 


n already conforms to source statute. 





CODE 








Tech- 
| nical | 


Sec- | 
tion |Table 


of 
Bill 


18 


14 | 
| 
26 
27 | 
26, 24 
| 
18 
65 


to 
- 


123 


| 





Technical or 


Previously 
Repealed 
Section 
of Act 
Distrib- 
uted 
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TABLE 1.—b. Statutes at Large—Continued 


Statutes at Large Revised Titles 10 and 32 Tech- | Technical or 
nical Previously 


= 5 ; ia | Sec- | _ | Repealed 
Subtitles of Title 10 tion |Table Section 
Date |( i S Vol- | Page |__ Si Pith of | of Act 
“ im 32 Bill Distrib- 
A B C D uted 
1956 | 
July 24 675 | 1 (less (t 5 70 608 204 5574 8204 | = 


1 


(Do... 677 | 2 (a), (ec), (h)--- 7 623 Tech. Sec, 
Do... eM lie OS (| 70 | 623 ‘ | Tech, Seg, 


1 


Do....| 677] 2(e)- 7 623 ra 1B | 

Do.. 677 D (f Z 70 623 3966 8966 

Do... 677 | 2 (less (a)-({)) 70 | 623 1376 | Tech. See, 
Bea... 677 | 3 7( 623 2A | 

D6. 686 | 1+ ven 70 | 628 6222 

Do... 686 Fi 3 70 629 Tech. See, 
Do.. 688 l 70 §29 R61] 

es 688 | 2-. : 70 629 ikea . Tech. See, 
Do...- 689 | 3 70 630 7 

Do.. 689 | (less §3)_- 70 | 63 1037 

Do 692 | 1 7 631 972 


r 


Do.. 692 | 2 (1)-(3) 70 | 631 er ‘ Tech. See, 


Do....| 769 | 2 70 | 703 1B 
July 30 789 | 1 70 729 311 
Do.- 789 | 2 70 | 729 305, 
313 
Do e 789 3 70 729 21) 
Do.- 789 | 4 (a 70 729 591 
( 89 less ( 70 729 68 RBRS5 
Dis ig t 4 (Ves: BD wax i2 
July 31 804 | 103 (t 70 | 736 3012 5031 8012 
Do.. 804 0) a) (19), (44) 70 738 8013 
a 804 1O¢ 20), (42) 70 738 3013 
Do. 804 | 106 (a) (21 7( 738 5034 
p52. 804 (4 70 | 738 5033 
) QA ¢ g r - - Q ; QTR 
Do...- 804 | 117 (a) (as applicable to 70 741 1581 
ey ent of De 
lense 
Do 804 3) (st par.) 7 7 158 
Aug. 1 831 7 804 4384 1384 
Do S ] 804 32 
Do... 2 7 Ri 9 8799 
a RK 7 . 69 
I ” ¢ 52 2A 
T "7 4 
) 5 S 4 H + 
5 2 (2 . 7 3 4 
i 837 2 s 4 1 4 
os 
Do 837 | 102 (¢ \ ‘ ] 7 s 475, 147¢ 321 4 
0 $37 § 7 4 321 3,4 
478 
I Ba 2 ¢ 2 (¢ | " R59 4&0 4 
Do... 837 | 102 ( é A) and 70 8 321 





eet ee oe 


aC 


' 


eC, 


ac, 


Do.. 


Do 
Do 
Di 
Do 
Do 
Do 
Do. 


Do 
Do 
Do 
D 
D 
Do 
Do 

Aug. 

Aug. 
Do 
D 
Do 
Do 


Chap 
ter 


AMENDMENTS 


TO 


TITLES 


10, 


14, AND 


32, U. 8. 


CODE 


TABLE 1.—b. Statutes at Large—Continued 
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Statutes at Large Revised Titles 10 and 32 lech- Technicalor 
Ee ee ee see __.| nical Previously 
Sec: | _ Repealed 
Subtitles of Title 10 tion |Table; Section 
Section Vol- | Page |_ i a bs Title; of of Act 
ume | | 32 Bill Distrib- 
A B C D uted 
le to 70 860 1477 321 3,4 
ppli 70 S60 1478 3.4 
tu- 
102 (11) (E) (as appli- 70 | 861 1478 BS ih paras 
cable to death gratu- 
102 (12) (as applicable 70 | 861 1478 ; 3,4 
» death gratuity | 
301 (a) 70 | 868 1475 321 3, 4 |-. 
301 (b 70 | 868 1478 321 3, 4 |.- 
301 (less (a) and (b) 70 868 1477 321 3,4 
302 70 868 1479 321 aE lee 
30 70 | 869 : +s Se 
1 70 869 1478 ee 
3 (¢ 70 869 1480 321 3,4 
3 (t (d), and 70 | 868, 1476 321 3,4 . 
(¢ 869 
04 (« 70 869 1478 . 321 3,4 
304 (d) 70 869 1477 321 3,4 
304 (Jess (c) and (d 70 869 1480 321 3,4 
501 (f) (1st par.) 70 | 883 ica tediparil shadid atacand aig inns ails Tech. See. 
501 (f) (less lst par.) -- 70 | 883 2B 
O10 70 SS+4 1441 
02 (1)-(4 70 De ee 2 i oe Sh apeccawaa teas nattieeton Tech. Sec. 
70 933 1221 
406 70 | 1015 2672 
4( 70 | 1016 2673 
108 70 | 1016 sete tio h nn opera ie adencaaksteaken shar Tech. Sec. 
$13 (1 70 | 1018 2D 
414 70 | 1018 2233 16 
416 70 | 1018 2388 
417 70 | 1018 2675 ‘ 
l l is applicable 70 | 1049 2543 
to § 
( 70 | 1050 2543 
t t Lar Revised Titles 10 and 32 Tech- Technicalor 
nical Previously 
Sec Repealed 
Subtitles of Title 10 tion | Tat Section 
Sect Vol I Pith of of Act 
2 Bill Distrib- 
A B ( D | uted 
1 2D 








TABLE 1A 

















-UNCODIFIED LAWS OMITTED AND REPEALED 


tes at Large in Table 1 that are 

















mitted froim this bill because they have been impliedly repealed, or are executed, 
ybsolete, or otherwise unnecessary In ea case the specifie reason for omission 
is shown below. 
ta sat lI Reason for O ind Repeal 
J 614, § 2, 68 Stat. Executed See remarks on 34 U.S. C. 15, Table 24.) 
S h. 1257, §528; added | E ed t 5 t of tl Air For to take, prior t 
955, ch. 247, § 4 (1h July 1, 196 ich admi trative actlo is 1 be necessary to 
(2d par.), 69 Stat. 221 insure that the cits vould be implemented on that date. 
Aug. 9, 1955, ch. 654, § 4, 69S Unnecessar Pr he ¢ 1 ill military or naval servic 
579 in computing the pay of pe ippointed under section 1 of the 
cited act or section f the Army-N Nurses Act of 1947 [10 1 
S. C. 376). Secti 202 of the Career Compensation Act of 1949 [37 
U Ss. ( add} 4uLHo! 8 t ( itu this service so far as it 1 
lates to basic p As it relates t t 1 pay, this service is red 
by chapters 61, 67, 367 and 867 of title 10, Armed Forces 
Aug. 9, 1955, ch. 678, § 2, 69 Stat Executed Authorized the retirement in commissioned grades of en 
615 listed members of the Fleet Re e and Fleet Marine Corps Reserve 
who had served as temporary officers for more than 10 years, provided 
they applied tl within 90 days after 1955. The 9 
lay | has expired and t itl ts have been 
eee 
4 23, 209, §3, 70 Stat I ted Prescribed the effectiv late of the cited act and provided 
115 that no 7 ( vas ¢ tled t litional pay for any period before 
A pril 1, 1956, becat fthe enactment of that Act. The bill to enact 
the clted act part of title 10, Armed Forces, and as part of the 
d Forces Reserve Act of 1952 pr ies that no person’s pay is 
nereased t its enactment 
Apr. 30 56, ch. 223, §6, 70) Executed. Provided that any pers« who on Apri! 30, 1956, had not 
Stat. 122 completed 18 years of service creditable for active duty pay purposes, 
ind who as a result of the cited act was credited with more than 17 
ears of t t se ce + til Mav ] 7, t ike the election pro 
vided for in section 1431 (b) of title 10, Armed Forces 
May 31, 19 ch. 348, §§ 2, 4 (d Unnecessary. Provided 1 section 2, that a retired member of the 
70 Stat. 222 Army or the Air Force who would have | & higher retired gr: 
the « eda 1 in effect é lischarged or released 
from active duty would have the benefit of the higher retired grade 
if applied for su advancement before June 1, 1957. Provided, 
i e cite t deprived any member 
f member of retired pay he was entitled to on the day 
fore t { ict took effect. The bill enacting the cited act 
is Pp ft 4 1 Forces, provides that no person’s pay or 
‘ i i ictment 
May 3 6, ch. 348, § 5, 7 { I s entitled to higher retired 
222. ‘ tire vy fo ny period before May 31, 1966 
t I bill enacting that act 
is Dp f A ] , pro s that no person fs entitled 
to i | iuse of its enactment. The refer- 
June | 6, ch. 389, § 2 : E P of running mates to certain 
283 ites before June 15, 1956. 
J 20, # 412, §2 p entitled to retired pay for 
7 the enactment of the cited 
t ovides that no person’s pa 
1 


TABLE 1B—UNCODIFIED LAWS OMITTED BUT NOT 


REPEALED 


This table shows the provisions of the Statutes at Large in Table 1 that are 


omitted from the bill as now having only limited interest. 


The specific reasons 


for each proposed omission are shown below. 


Statutes at Large 


Sept. 3, 1954, ch. 1257, § 702 (f), | 


68 Stat. 1189, 
June 30, 1955, ch. 253, 
Stat 


. 236, 


June 7, 1956, ch. 376, § 2, 70 Stat. 


Onn 
400. 


July 24, 1956, ch. 
tat. 623 
July 28, 1956, ch. 769, § 2, 70 Stat. 
703. 


708 


29297—58——-9 


§ 206, 69 | 


677, §2 (e), | 





Reason for Omission 


Will be executed. Authorized the President to appoint to the grade of 
rear admiral in the Retired Reserve any reserve officer holding an 
appointment in the Retired Reserve in the grade of commodore. 

Will be executed. Directs that the Army officer assigned as of June 30, 
1955, as Governor of the Canal Zone be considered to hold the grade 
of major general effective the day before his retirement, for all pur- 
poses; and directs that that officer when retired for any reason be 
advanced on the retired list to that grade with retired pay based on 
that grade. Accordingly, this provision will not be fully executed 
until that officer is retired. 

Will erpire. Provides that any claim settled in the amount of $2,500 
under the Military Personne] Claims Act of 1945 after July 1, 1952, 
and before June 7, 1956, may, upon written request by the claimant 
before June 8, 1957, be reconsidered and settled in accordance with 
section 1 (restated in section 2732 (a) of title 10, Armed Forces). 

Limited interest. (See Table 1B, Senate Report No. 2484, 84th Cong., 
2d sess., p. 874.) 

Will be erecuted. Provides that amendments made by the cited act 
to the Act of January 2, 1942, ch. 645 (restated in sections 2734 and 
2735 of title 10, Armed Forces), apply only to claims accruing after 
July 28, 1956. Since a claim may be allowed under section 2734 of 
title 10, Armed Forces, only if it is presented within one year after 
it accrues, a claim accruing on July 28, 1956, must be presented before 
July 29, 1957. Therefore, this section will be executed on July 29, 
1957. 








TABLE 2—UNITED STATES CODE 


This table shows the disposition of those sections of the United States Code, 
1952 edition, that are affected by this bill. 

Where a section of the United States Code is restated in the bill, either in title 
10, 14, or 32 or in a technical section, the section in which it is restated is shown in 
the appropriate column. Where a section of the United States Code listed in 
this table is not restated in the bill, the reason for its omission is shown in the 
special table to which it has been allocated [Tables 2A—2D]. However, if the 
section has been previously expressly repealed, that fact is shown by listing the 
section in the last column of this table. 

For each United States Code section that has been divided into fragments of 
less than a subsection, one fragment of the section is not specifically described 
but is cited in terms of the whole section ‘‘less’’ the other fragments. This assures 
that the entire section has been accounted for. 


TABLE 2 








| 
U. 8. Code Revised Titles 10 and 32 Tech- | 
ia _| nical | 
| | | See- | Previously 
Subtitles of Title 10 tion |Table} Repealed 
Title Section il te te of 
| 32 | Bill | 
A | B C D | 





ics ; } 1221 ‘ 5 asst 
TEs. oss paste 1581 | | 


| 


ee 3230 | 5416__- 8230 
Lo ——— ia | 3205 | 5417_..- 8205 
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TABLE 2A—CODIFIED LAWS OMITTED AND REPEALED 


This table shows the United States Code sections in Table 2 that are omitted 
from this bill because they are based on laws that have been impliedly repealed, 


or are executed, obsolete, or otherwise unnecessary. 
reason for omission is shown below. 


In each case, the specific 


These sections are included in the schedule 


of repeals, whether or not they have already been deleted from the United States 


Code. 


U.S. Code 


10 App.:20¢ 
34 App.:610 


10 App.:91b 


10 App.:121b 


10 App.:166e (less (a)) 


10 App.:506e-8 


10 App.:1850e 


10 App.:1850g (less (c)) 


34 App.:15 
[Uncodified: July 29, 
1954, ch. 614, § 2] 


Statutes at Large 


July 24, 1956, ch. 677, § 3, 
70 Stat. 623. 


Apr. 30, 1956, ch. 223, § 1 
(less Ist 6 pars., less ap- 
plicability to Navy), 70 
Stat. 121. 

Aug. 4, 1955, ch. 551, 69 
Stat. 492; Aug. 9, 1955, 
ch, 654, § 2 (1), 69 Stat. 
579. 


July 20, 1956, ch. 646, § 107, 
70 Stat. 584, 


July 20, 1956, ch. 646, § 205, 
70 Stat. 586, 


July 20, 1956, ch. 646, § 207 
(less (c)), 70 Stat. 586, 


Apr. 18, 1946, ch. 141, § 5, 
60 Stat. 92; Aug. 7, 1947, 
ch. 512, § 316 (b), 61 
Stat. 867; July 29, 1954, 
ch. 614, 68 Stat. 579. 





Reason for Omission and Repeal 


Unnecessary. Authorized appropriations to carry 
out the provisions of the act of which it was a 
part. This authority is implied in the provisions 
of the cited act itself, and a statement of such au- 
thority is unnecessary. 

Unnecessary. Authorized the Secretary concerned 
to issue regulations to administer the cited act. 
(See Table 2A, S. Rept. No. 2484, 84th Cong., 2d 
Sess., p. 994.) 

Executed. Directed that the Secretary of the Army 
and the Secretary of the Navy adjust, before 
January 1, 1956, the dates of rank of all regular 
nurses and medical specialists in the permanent 
grade of captain to reflect all service creditable to 
those officers for promotion purposes; and pro- 
vided for rearrangement of those officers on the 
promotion lists concerned in order of date of rank. 

Executed. Provided that Title I of the Armed 
Forces Regular Officer Augmentation Act of 1956 
(10 App. :506c-2 et seq.) did not terminate the ap- 
pointment of any officer of the Regular Army. 
The restatement of Title I of that act in title 10, 
Armed Forces, wil] not terminate the appoint- 
ment of any officer of the Regular Army since 
the bill enacting it as part of title 10 provides, 
in effect, that the restated law is intended to be 
@ continuation of the replaced law. 

Executed. Provided that Title II of the Armed 
Forces Regular Officer Augmentation Act of 1956 
(10 App.:1850a et seq.) did not terminate the ap- 
pointment of any officer of the Regular Air Force. 
The restatement of Title II of that act in title 10, 
Armed Forces, will not terminate the appoint- 
ment of any officer of the Regular Air Force 
since the bill enacting it as part of title 10 pro- 
vides, in effect, that the restated law is intended 
to be a continuation of the replaced law. 

Executed. Provided for the crediting of additional 
service to certain commissioned officers of the 
Regular Air Force who were on active duty on 
July 20, 1956. Theservice has been credited. 

Executed. Authorized the appointment of reserve 
and temporary officers to permanent officer 
grades in the Regular Navy and Regular Marine 
Corps. This provision expired by its own terms 
on July 1, 1955. 
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U.S. Code Statutes at Large Reason for Omission and Repeal 
34 App.:17a | Aug. 9, 1955, ch. 668, § 3, 69 | Unnecessary. Provided for the revocation of ap- 
Stat. 607. pointments under 34 App.:17. This authority 
is covered by section 6392 of title 10, Armed 
Forces. 
34 App.:17b | Aug. 9, 1955, ch. 668, §4,69 | Executed. Provided for the adjustment of lineal 
Stat. 607. position of former officers of the Naval Reserve 


| and the Marine Corps Reserve who were ap- 
| pointed in the corresponding regular components 
| between December 7, 1941, and August 9, 1955. 


34 App.:821 (c) | Aug. 1, 1956, ch. 830, § 3 | Unnecessary. Section 6901 (a) (2d sentence) of title 
(2) (ist par.), 70 Stat. 10, Armed Forces, gives the Secretary of the Navy 
| 805. the same powers with respect to the NROTC as 





the Secretary of the Army has with respect to 
| the ROTC, 
37.405 June 7, 1956, ch. 374, §305, | Unnecessary. Authorized appropriations to carry 
70 Stat. 254. | out the provisions of the act of which it was a 
| part. This authority is implied in the provisions 
of the cited act itself, and a statement of such 
| authority is unnecessary. 


60:1181 (2), (7), (8) Sept. 3, 1954, ch. 1257, | Unnecessary. Defined the terms ‘‘promotion”, 
§ 102 (2), (7), (8), 68 Stat. ‘‘promoted’’, ‘active status’’, ‘‘discharged”’, 
1149. ‘Federal recognition’, and “federally recog- 


j 

| nized’’, as used in the act of which they are a part. 
Those definitions were stated in the cited act for 
the purpose of clarity. With the restatement of 
the provisions to which they apply, the context 
clearly reveals the meaning of the terms used, 
eliminating the need to define them. 


50:1181 (5) Sept. 3, 1954, ch. 1257, | Unnecessary. Provided that terms used in the 
§ 102 (5), 68 Stat. 1149. cited act would have the same meaning as in the 

| Armed Forces Reserve Act of 1952. The restate- 

| | ment of both acts, subject to the definitions in 


section 101 of title 10, Armed Forces, and title 32, 
National Guard, makes the cited section un- 
necessary. 
50:1182 (less applicability | Sept. 3, 1954, ch. 1257, | Unnecessary. Provided that (1) nothing in the 
to Coast Guard). § 703 (less applicability | cited act authorizes retirement of reserve officers 
to Coast Guard), 68 
Stat. 1189. officers, or affects other provisions of law relating 
to retirement or other benefits for those officers; 
(2) the cited act would not modify the status of 
certain officers assigned to the National Guard 
Bureau; and (3) nothing in the cited act would 
deprive Naval and Marine Corps Reserve officers 
of their right to be ordered to active duty in a 
higher temporary grade under certain circum- 
stances. The restatement of the cited act in title 
10, Armed Forces, and title 32, National Guard, 
together with the provisions of law to which this 
section was meant to apply, makes this section 
unnecessary, since appropriate language has been 
| incorporated to avoid such 4 construction. 
| Executed. Provided that the applicable part of the 
| cited act would apply only to reserve officers of 
the Army. The cited section is executed with 
| 
| 


or the payment of retired or other pay to reserve 


Sept. 3, 1954, ch. 1257, 
§ 301, 68 Stat. 1153 


the restatement of the provisions to which it 
would apply. The context clearly reveals the 
applicability of the restated provisions. 
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U.S. Code 


50:1222 (a)-(e), (j) 


50:1223 (a) 


50:1263 (c) 


50:1281 


50:1332 (a) 


TasLe 2A—Continued 
Statutes at Large Reason for Omission and Repeal 


Sept. 3, 1954, ch. 1257, | Unnecessary. Defined the terms “Secretary”, 
§ 302 (a)-(e), (j), 68 Stat. “convening officer’’, ‘‘unit’’, ‘‘unit officer”, ‘‘non- 
1153, 1154. unit officer”, and ‘‘temporary grade’’, as used in 

the act of which they are a part. Those defini- 
tions were stated in the cited act for the purpose 
of clarity. With the restatement of the provi- 
sions to which they apply, the context clearly 
reveals the meaning of the terms used, eliminating 
the need to define them, 

Sept. 3, 1954, ch. 1257, | Unnecessary. Provided that reserve officers of the 
| § 303 (a), 68 Stat. 1154. Army Could be promoted only as authorized in 
Title III of the source statute, but without 
limitation on the authority of the Secretary of the 
Army under section 207 of the Legislative Re- 
organization Act of 1946 (5 U. S. CO. 191a). The 
first sentence is unnecessary since the provisions 
of title 10, United States Code, relating to the 
promotion of reserve officers of the Army are 
| based solely on Title III of the source statute. 
The second sentence is unnecessary since the cited 
section of the Legislative Reorganization Act of 
1946 does not contain any authority to promote 
Reserve officers of the Army. 
| Sept 3, 1954, ch. 1257, | Executed. Provided that any reserve officer of the 
§ 326 (c), 68 Stat. 1162. Army who on July 1, 1955, had attained an age in 
} excess of the maximum prescribed for his grade 
should be discharged or transferred to the Retired 
Reserve on July 31, 1955. 
| Sept. 3, 1954, ch. 1257, | Executed. Provided that actions taken under 
§ 340, 68 Stat. 1166. regulations existing before the effective date of 
| the cited act would be considered as having been 
effected under comparable provisions of the cited 





act. 
Sept. 3, 1954, ch. 1257, | Unnecessary. Provided that reserve officers of the 
§ 502 (a), 68 Stat. 1172. Air Force could be promoted only as authorized 


in Title V of the cited act. The subsection is 
unnecessary since the provisions of title 10, 
Armed Forces, relating to the promotion of re- 
serve officers of the Air Force are based solely 
on Title V of the cited act. 











TABLE 2B—CODIFIED LAWS OMITTED AND TRANSFERRED 


This table shows the United States Code sections in Table 2 that are omitted 
from this bill beeause they are more appropriately classified to other titles of the 
United States Code. The specific reasons for each proposed reclassification are 
shown below and in each case a specific new location is recommended. 














U.S. Code Statutes at Large Reason for Omission and Transfer 
—_—| a catia ca sai 
34 App.: 855c (b) Aug. 1, 1956, ch. 837, | Title 38—Pensions, Bonuses, and Veterans’ Relief. 
i * y , 
§ 501 (f) (2d par.), 70 | Providesthat, for the purposes of Veterans’ Reg- 
Stat. 883 | ulation 1, Naval Reservists are considered as per- 


forming active military or naval service when 

injured while on active duty, or other prescribed 

duty, or while traveling to or from that duty. 

Chapter 12A of title 38 covers Veterans’ Regula- 

tions. 

50:1008 (e) | Sept. 3, 1954, ch. 1257, | [See Table 2B, Senate Report No. 2484, 84th Cong., 
§ 702 (c), 68 Stat. 1189. | 2d Sess., p. 1127.] 


i 
| 
| 


| } 
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TABLE 2C— CODIFIED RECURRENT APPROPRIATION LAWS 
OMITTED BUT NOT REPEALED OR TRANSFERRED 


This table shows the United States Code sections in Table 2 that are based on 
temporary appropriation act provisions that have been enacted on a year-to-year 
basis. ‘They are omitted from this bill, since it includes only permanent law. 


Title Section 


T 10 App. | 391. 
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TABLE 2D—CODIFIED LAWS OMITTED BUT NOT REPEALED 
OR TRANSFERRED 


This table shows the United States Code sections in Table 2 that are omitted 
from this bill as now having only limited interest. The specific reasons for each 
prepeene omission are shown below. 





| 
U.S. Code Statutes at Large 2a Reason for Omission 
10 App.: 621c July 12, 1955, ch. 330, 69 | Will erpire. Extended until June 30, 1959, the Act 
| Stat. 297; July 24, 195 of June 30, ~ 50, ch. 443 (64 Stat. 316), as amended. 
Pub. L. 85-116, § 1, 71 1 | (See Table 2D, S. Rept. 2484, 84th Cong., 2d 
Stat. 311. Sess., p. 1133.) 
10 App.: 1857 | Aug. 3, 1956, ch. 939, 5 413 | Will i: executed. Amends section 9 of the Air 
(b), 70 Stat. 1018. | Force Academy Act, which authorizes the appro- 


priation of not more than $126,000,000 to carry 
out the provisions of that act. That section, as 
amended, will be executed when sums totaling 
that amount have been appropriated. 


50:1013 July 9, 1952, ch. 608, § 262; | Will erpite. Provides that unti] August 1, 1959, 
|} added Aug. 9, 1955, ch. | the President may authorize enlistments in the 

665, § 2 (i) Gess Ist 2, Ready Reserve for a period of eight years of cer- 

and last 2, pars.), 69 tain persons under the age of eighteen and one- 

Stat. 600. | half years. Persons so enlisted perform an initial 


period of active duty for training cf at least three, 
but not more than six, months, and thereafter 
perform certain training duty for a prescribed 





| period. 
50:1014 July 9, 1952, ch. 608, § 263; | Will erpire. Authorizes the Secretaries of the mili- 
| added Aug. 9, 1955, ch.| tary departments, and the Secretary of the Treas- 
665, § 2 (i) (ast 2 pars.), ury, until July 1, 1957, to provide for the release 
69 Stat. 602. from active duty of certain persons who were on 
| active duty on August 9, 1955, and who volunteer 
for transfer to certain reserve units. 
50:1265 | Sept. 3, 1954, ch. 1257, | Will be executed. Provides for the retention, but 
§ 328, 68 Stat. 1163. not beyond the sixtieth birthday, of certain per- 
sons who were reserve officers of the Army on 
July 1, 1955, and who would complete 20 years 
of satisfactory Federal service by that age. 
50:1279 (a) Sept. 3, 1954, ch. 1257, | Will be executed. Permits the retention in an active 
§ 339 (a), 68 Stat. 1165. | status of certain reserve officers of the Army who 


were on active duty on July 1, 1955, beyond maxi- 
mum age for the purpose of serving out an agreed 
period of active duty. 
50:1279 (d) Sept. 3, 1054, ch. 1257, | Will be ereculed. Permits retention until qualified 
§ 329 (d), 68 Stat. 1166. | for retirement benefits of Title II or III of the 
Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948, 62 Stat. 1084, of 
certain reserve officers of the Army on active 
duty who would otherwise earlier be removed 
from an active status. 


56: 1399 Sept. 3, 1954, ch. 1257, | Limited interest and will be executed. Provides that 
§ 619; added June 30,| Coast Guard Reserve officers who were selected 
1955, ch. 247, § 5 (c), 69 for promotion before July 1, 1955, may be pro- 
Stat. 221. | moted under Title VI of the Reserve Officer 


| Personnel Act of 1954 (50 U. S. C. 1381 et seq.) 
with precedence and entitlement to pay and 
allowances as prescribed in that title. 
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\[r. Eastruanp, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R, 3368] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3368), to amend section 1870 of title 28, United States Code, 
to authorize the district courts to allow additional peremptory chal- 
lenges in civil cases to multiple plaintiffs as well as multiple defendants, 
having considered the same, reports favorably thereon without 
amendment and recommends that the bill do pass. 


PURPOSE 


The purpose of this legislation is to authorize the district courts to 
allow additional peremptory challenges in civil cases where there are 
multiple plaintiffs. 

STATEMENT 


The present law now permits three peremptory challenges in civil 
cases to each party, and states that for the purpose of making chal- 
lenges several plaintiffs or several defendants shall be considered as a 
single party. However, the law permits an exception to this general 
rule. where there is more than one defendant. In such an instance 
the courts may allow the defendants additional peremptory challenges 
and permit them to be exercised separately or jointly. It is the inten- 
tion of this legislation to extend the same privilege to multiple 
plaintiffs. 

At the hearing, a statement was made suggesting the reason for the 
discrepancy in the present law allowing additional peremptory 
challenges to defendants and not plaintiffs. It was pointed out that 
originally there was one statute containing the civil and criminal pro- 
cedure for selecting juries. Since in a criminal action there is only one 
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plaintiff, additional peremptory challenges were not customarily 
necessary for the plaintiff. When the criminal and civil parts of the 
statute were separated in the revision of the code, they were trans- 
ferred without change in language, so that multiple plaintiffs in civil 
cases today are still considered as a single party for the purposes of 
making challenges and may not be permitted additional peremptory 
challenges, even though their interest and claims in a particular case 
may be widely divergent. 

While this legislation will affect litigation between private parties 
principally, it was pointed out that there can be instances where the 
Government can be a party plaintiff along with other plaintiffs. 















DEPARTMENT 








REPORTS 





This legislation was sponsored by the Administrative Office of the 
United States Courts and has the approval of the Judicial Conference 
of the United States. An excerpt from the Annual Report of the 
Proceedings of the Judicial Conference of the United States for 1956, 
page 39, approving the proposed legislation and the communication 
from the Administrative Office of the United States Courts are set out 
below. 

























NUMBER OF PEREMPTORY CHALLENGES OF JURORS 








At the March 1956 session, the Conference referred to the 
committee a proposal from the Judicial Council of the Fifth 
Circuit that section 1870 of title 28, United States Code, 
relating to the number of peremptory challenges of jurors 
allowable in civil cases, be amended (Conf. Rept., p. 17). The 
recommendation was that there be allowed additional per- | 
emptory challenges to all multiple parties instead of to | 
multiple defendants only, as at present. The committee 

recommended the proposed change. The Conference adopted | 
the recommendation of the committee and approved for sub- 
mission to the next session of Congress the draft of a bill 
prepared by the committee for this purpose. \ 












This legislation also has the approval of the Department of Justice. 
Because the Department of Justice, through its designated witness, 
testified at the House hearing, no report was submitted. 





JANUARY 7, 1957. 
Hon. Sam RayBurn, 
Speake r of the House of Re presentatives, 
Washington, 2D. i. 

Dear Mr. Speaker: On behalf of the Judicial Conference of the 
United States I transmit herewith for the consideration of the Congress 
the draft of a bill, approved by the Conference, which would authorize 
the district courts to allow additional peremptory challenges in civil 
cases to multiple plaintiffs as well as to multiple defendants. 

The statute now permits three peremptory challenges in civil cases 
to each party, and states that for the purpose of making challenges 
several defendants or several plaintiffs shall be considered as a single 
party. As an exception to this general rule the statute further states 
that if there is more than one defendant, the court may allow the de- 
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fendants additional peremptory challenges and permit them to be 
exercised separately or jointly. The purpose of the proposed bill is to 
extend to multiple plaintiffs the same privilege now granted to multiple 
defendants to seek additional peremptory challenges, which may be 
granted in the discretion of the trial judge. 

| hope this bill may be introduced in the House and referred to the 
appropriate committee for consideration. If the committee desires 
additional information with regard to the proposed bill, I shall be glad 
to furnish it either at a hearing or by letter. 

Yours sincerely, 
KiMoRE WHITEHURST, 
Acting Director. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


TirLe 28—UnitrEp States CoprE 





Sec. 1870. Challenges. 

In civil cases, each party shall be entitled to three peremptory 
challenges. Several defendants or several plaintiffs [shall] may be 
considered as a single party for the purposes of making challenges 
[{. If there is more than one defendant the court may allow the 
defendants additional pere mptory challenges and permit them to be 


exercised separately or jointly.] , or the court may allow additional 
percmptory challenges a permit them to be exercised separately or 
jointly. 

| All challenges for cause or favor, whether to the array or panel or to 


individual jurors, shall be determined by the court. 


O 








Calendar No.2178 


85TH CONGRESS SENATE REPORT 
Id Nession No. 2129 


LUTHORIZING ABBREVIATED RECORDS IN REVIEWING 


ADMINISTRATIVE AGENCY PROCEEDINGSUNIVERSi 
OF MICHIG 


TY 
GAN 


SEP 2 1958 


MAIN 
Sen anmerear eee READING ROOM 


AvucGusr 4, 1958.—Ordered to be printed 


Mr. Eastnanp, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 6788] 


The Committee on the Judiciary, to which was referred the bill 
(II. R. 6788) to authorize the abbreviation of the record on the review 
or enforcement of orders of administrative agencies by the courts 
of appeals and the review or enforcement of such orders on the orig- 
inal papers and to make uniform the law relating to the record on re- 
view or enforcement of such orders, and for other purposes, having 
considered the same, reports favorably thereon, without amendment, 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to save time and ex- 
pense by permitting the several courts of appeals to adopt rules au- 
thorizing the abbreviation of the transcript and other parts of the rec- 
ord made before Federal administrative agencies when the orders 
of those agencies are to be reviewed by the courts of appeals. If re- 
view proceedings have been instituted in two or more courts with re- 
spect to the same order, the bill would require the Feder al administra- 
tive agency involved to file the record in that court in which the 
proces eding was first instituted, but in the interest of justice and for 


the convenience of the parties, such court may thereafter transfer the 
proceedings to another court of appeals. 
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iz ABBREVIATED RECORDS IN AGENCY PROCEEDINGS 
STATEMENT 
1. ORIGIN AND PRIOR CONSIDERATION 


This proposal emanates from the Judicial Conference of the United 
States. It was submitted to the Congress after substantial consid- 
eration by the Committee on Revision of the Laws of the Judicial 
Conference and the Judicial Conference itself. After submission, it 
was the subject of a hearing before a subcommittee of the House Com- 
mittee on the Judiciary on May 17, 1956, and subjected to agency com- 
ments. It was thereafter revised and reintroduce ed and again sub- 
jected to review by the administrative agencies. Following this, the 
Judiciary Committee after adopting several amendments, reported 
the bill to the House of Representatives, which later approved 

The bill has been approved in principle by the American Bar As- 
sociation, and it incorporates a recommendation of the President’s 
Conference on Administrative Procedure. It likewise carries the 
approval of the Judicial Conference of the United States. 


2. DISCUSSION AND SUMMARY 


Most of the present statutes which provide for judicial review or 
enforcement by the courts of appeals of the orders of administrative 
agencies require that a transcript of the entire record of the proceed- 
ings before the agency be prepared by the agency and physically filed 
with the court. Such a requirement frequently operates to delay 
court proceedings and to impose upon the agency large and unneces- 
sary expenditures of money and effort. In many types of cases the 
agency record involves persons other than the petitioner for review. 
The record may, therefore, be unnecessarily voluminous and much of 
it irrelevant to the review. 

The object of the instant legislation is to eliminate the filing of the 
entire record except in those instances where it is required for an 
adequate determination or where the abbreviation of the record would 
prove more costly than the transmission of the entire record. This 
objective could have been accomplished by a general statute repeal- 
ing all inconsistent provisions of the various acts providing for judi- 
cial review of agency action. Such a course, however, would have 
left a residuum of doubt as to whether specific provisions would have 
been repealed by implication. This legislation avoids that difficulty 
by direct amendment of the many existing statutes providing for judi- 
cial review of administrative determinations and orders. 

The bill is not intended to apply to the review of decisions of 
the Tax Court, which is not an administrative agency within the con- 
templation of this measure, or to the review of such agency orders as 
are by law reviewable by the district courts, such as exclusion and 
we orders. 

Many of the statutes providing for the enforcement or review of 
agency orders provide that the courts of appeals acquire jurisdiction 
upon the filing of the petition for re view. Many others provide, 
however, that jurisdiction is not acquired by the courts until the filing 
of the transcript of the record. This latte ‘ provision has sometimes 
proved both illogical and unwise—illogical, since it places authority 
within the Federal agency to delay the acquisition of full jur isdic- 
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tion by a Federal appellate court; and unwise, since it raises a serious 
question concerning the extent of the court’s authority to make orders 
relating to the filing of the record or other preliminary orders between 
the time of filing the petition for review and the time when the record 
is actually filed. Accordingly, this legislation proposes to amend 
various statutes to provide that in all cases the reviewing court shall 
acquire jurisdiction upon the filing of a petition on review. How- 
ever, the bill further provides that although jurisdiction shall be 
immediately acquired by the court upon the filing of a petition for 
review, the existing jurisdiction of agencies, pending filing of the 
record, is preserved and until such filing the jurisdiction shall be 
concurrent and shall become exclusive in the appellate court only upon 
the filing of the record. This provision was added in order to make 
clear that up to the filing of the record or transcript, an agency may 
retain jurisdiction in order to permit that agency to entertain motions 
for additional processes before the administrative agency, such as 
the modification or setting aside of an order. 

This legislation accomplishes its objective of permitting the filing 
of abbreviated records by adding a new section, section 2112, to title 
28, of the United States Code, and ame nding he several statutes re- 
lating to appeals from administrative agencies to bring them into 
conformity with the provisions of this new section of title 28. The 
bill seeks to accomplish i its purposes in the following ways: 


(1) By giving the courts of appeals, with the approval of the 
Judicial Conference, authority to adopt rules on the subject, which 
are to be so far as practicable uniform in all courts. 

(2) By providing for the abbreviation of the record to include 
only those materials which are relevi ant to the issues involved as 
determined by the rules or special orders of the court or by stip- 
ulation of the parties. 

(3) By providing in appropriate cases which can be disposed 
of on the pleadings, such as consent decrees, that no record at all 
need be filed. 

(4) By permitting the entire record to be filed in those cas 
where the parties find it will be less expensive and time consuming 
to do so than to select and copy portions of it for filing. The 
selection of the relevant portions of the record to be printed in 
the pe titioner’s appe ndix can sometimes better be done at the brief- 
writing stave, 

(5) By providing that the courts may pern it an agency to file 
in court merely a list of the m: iterials in the record while retain- 
ing in its cus stody the materials themselves until any such mate- 
rials are actua ly nee led and sent for by the court. 


(6) By authorizing the agency, if it finds it better to do so, 
to transmit aia papers, rather than copies, as the record on 
review. These are, of course, to be returned to the agency upon 


the termination of the proceeding, or earlier if needed. 
The bill would further accomplish its objectives by amending the 
various statutes now providing for the review and enforcement of 
agency orders so as to bring about uniformity in their provisions by— 


(7) a that the record shall be filed in each case as 
provided ni 1 the Aw secT1On 2112 of title 28; 
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(8) Providing that the jurisdiction of the court of appeals shall 
attach in all cases upon the filing of the petition for review or 
enforcement, while preserving the concurrent jur isdiction of the 
agency, In appropriate cases, until the record is filed; and 

(9) Providing that in all cases it shall be the duty of the clerk 
of the court to transmit to the agency a copy of the petition for 
review which has been filed with the court. 


In addition, the bill meets the prob lem which is presented when 
petitions by different aggrieved parties to review the same agency 
order are filed in different circuits. It does so by providing that the 
court of appeals in which the first petition is filed shall have exclusive 
jurisdiction of all the petitions but with power to transfer them all 
to another court of appe “als if the convenience of the parties and the 
interests of justice so require. At present the agency, by selecting the 
court in which it files the record, determines which court shall have 
jurisdiction. 

(CONCLUSION 


With the advent of an increasing number of bureaus and agencies 
within the Federal Gevernment, the Congress has seen fit to authorize 
judicial review of the orders of such agencies and bureaus in order to 
afford maximum protection to the interests of the Government and 
the individual or corporate litigant. In many cases this review func- 
tion has been placed upon the Federal courts of appeals, thereby e 
creasing the workload of that part of the Federal court system. Par 
of that workload involves the perusal of records filed in connection 
with such appeals. These records are frequently voluminous and are 
not edited, so as to encompass only information relevant to the points 
at issue. The reduction of such a record to its pertinent parts, as pro 
posed here, should in most cases serve as an aid to the expedition of 
appe: als from orders of administrative agencies. Thus, adoption of 
this measure is expected to facilitate the work of the Federal appel 
late courts. Moreover, this legislation is likewise e xpec ted to occasion 
a saving in time and expense to the Federal Government in its role as 
litigant. The cost of preparing the transcript in nearly all cases rests 
with the agency and is, therefore, a charge upon the Federal Treas- 
ury. Consequently, any reduction in the size of the record which 
must be filed could result in reducing the cost of litigation to the 
Government. 

In addition to these considerations, the authority conferred by the 
bill contains sufficient flexibility to permit an appellate court to adapt 
its procedures to the exigencies of cases presented to it. Thus, if 
a litigant, either an individual or an agency, determined that the 
cause of justice, or considerations of time or expense, require the sub- 
mission of a full record, that may be done. The purpose of the pro- 
posal is expedition, but not expe dition at the expense of justice. 

The bill was the subject of thorough consideration in the Judicial 
Conference prior to its submission to the Congress, and since its sub- 
mission has been reviewed in detail by the administrative agencies. 
It is also appropriate to note that the agency primarily concerned 
with litigation involving the wedert ul Government, the Department 
of Justice, considers the proposal “ta laudable e fort to eliminate un- 
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necessary expenditures in time and money in the review of agency 
orders by the courts of appeals.” In short, the Department of Jus- 
tice recommends enactment of the measure. 

The acceptance and approval of this bill by the bench and the bar 
indicates that it may reasonably be calculated to accomplish the 
worthwhile objective which it is designed to accomplish. Conse- 
quently, the committee recommends favorable consideration of the 
legislation. 

Attached to this report is the letter of transmittal of the Adminis- 
trative Office of United States Court, dated April 5, 1957, and the 
report of the Department of Justice under date of June 10, 1957, to 
which reference was made earlier. The other agency reports on the 
bill are incorporated in House Report No. 842 of the 85th Congress, 
Ist session. In the interests of brevity they may be considered ¢ 
having been incorporated by reference in this report. 


Views or Executive DEPARTMENTS 


ADMINISTRATIVE Orrice oF THE UNrrep Srates Courts, 
Washington, D.C., April, 1957. 
Hon. Sam Raypurn, 
NS pe aker of the House oO; Re prese ntatives. 
Washington. 2D). ( iz 

Dear Mr. Speaker: On behalf of the Judicial Conference of the 
United States, I transmit herewith for the consideration of the 
Congress a draft of a bill concerning the record on review or enforce- 
ment of orders of administrative age Nneles by the courts of appeals. 

The purpos e of the proposed leoislation is to promote economy in 
and to facilitate the review by the courts of appeals of orders of 
administrative agencies subject to review by the courts of appeals. It 
would permit the agencies pursuant to rules ac lopted by the sever: al 
courts of sipesihc with the approval of the Judicial ¢ ‘onference of the 
United States, to send to the court an abbreviated record where the 
whole record is not necessary and authorize the use of the original 
papers in heu of a transer ipt, the papers to be returned to the agency 
Upo the « ‘omp yletion of review proc eedings and to per mit the agency to 
file in the court a certified list of the materials comprising the record 
and retain or hold for the court all such materials transmitting the 
same or any part thereof to the court when and as required by the 
court. 

The bill is the product of approximately t years’ work by the 
Judicial Confere ated ‘ommittee on the Revision of the Laws, of which 
Circuit Judge Albert B. Maris of the third cireuit is chairman. 
during the course of which affected agencies have been counsulted 


and 1 > ws of the judges through the country solicited and considered. 
The Judicial Co nference of the United States has approved the pro- 
apie ect legis: iT1oOh Upon co} sideration of the report and recommenda- 


tion of eases. 

The bill would add to e hapter 133 of title 28 of the United States 
Code dealing with miscellaneous provisions concerning judicial 
view, a new section, 2112, dealing with the record on review and 
enforcement by the courts of appeals of orders of administrative 
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agencies. Among the principal provisions of the new section are the 
following: 


Power would be given to the several courts of appeals to adopt, 
with the approval of the Judicial Conference of the United States, 
rules governing the time, manner of filing, and the contents of the 
record in all proceedings instituted in the courts of appeals to review 
or enforce orders of administrative agencies in which the applicable 
statute does not spec ific: ally prescr ibe these matters. The rules could 
authorize the agency to file in the court a certified list of the materials 
comprising the record and retain or hold for the court the materials 
transmitting all or parts thereof to the court as required. It would 
provide that if proceedings have been instituted in two or more 
courts of appeals with respect to the same order, the agency concerned 
shall file the record in that one of those courts “in which in its judg- 
ment the proceedings may be carried on with the greatest convenience 
to all the parties involved.” 

The bill would provide that the record to be filed in the court of 
appeals should consist of the order in question, the findings or report 
upon which it was based, oe pleadings, evidence, and proceedings 
before the agency concerned, or such portions thereof as the rules of 
the court of appeals might require to i included, the agency or any 
ore to the case might consistently with the rules of the court desig- 
nate, or the court upon motion of a party, or, after a pre hearing con- 
eaten. upon its own motion might by order designate to be included. 
It might be provided in an appropriate case by stipulation or order 
that no record need be filed in the court of appeals. If, however, the 
correctness of a finding of fact was questioned, all of the evidence 
should be included except such as by stipulation filed with the agency 
or in the court the parties concerned might agree to omit as immaterial 
to the questioned finding. The agency involved might at its option, 
if the rules of the court of appea ils in which the proceec din ; Was pend- 
ing did not require the printing of the entire record, file in the court 
the entire record without abbreviation. 

This is in accordance with the pattern of a late congressional enact- 
ment on the subject, the act of December 29, 1950, relating to the 
review of orders of the Federal Communications Commission, and 
takes it out of the power of administrative agencies which they have 
under some present provisions to retard the gaining of full jurisdic 


o 
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tion by the court of appeals by delaying the filing of the record. 
Various other perfecting admendments of existing statutes are in- 
cluded in the bill. 

It is believed that the bill if enacted will simplify the procedure 
for the review or enforcement by the courts of appeals of orders of 
administrative agencies, will be conductive to economy and expedition 
in the proceedings and in their determination and will therefore be 
in the interest of the litigants and the public. It is accordingly hoped 
that the bill may be favorably considered by the Congress and in due 
course be enacted. 

Sincerely yours, 
KuMeR WHITEHURST, 
Acting Director. 
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JUNE 10, 1957. 
Ilon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 


llouse of Re prese ntatives, Washington, fh O. 


Dear Mr. Cuairman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 6788) 
to authorize the abbreviation of the record on the review or enforce- 
ment of orders of administrative agencies by the courts of appeals 
and the review or enforcement of such orders on the original papers 
and to make uniform the law relating to the record on review or en- 
forcement of such orders and for other purposes. 

This bill would eo the several courts of appeals to adopt, 
with the approval of the Judicial Conference, rules prescribing the 
time and manner o F filine and the contents of the record in all pro- 
cee ‘dings instituted in the courts of appeals to review or enforce orders 
of administrative agencies, boards, commissions and officers, in which 
the applicable statute does not specifically prescribe such time or 
manner of filing or contents of the record. It would also provide for 
abbreviation of such records pursuant to rules of court, stipulation of 
the parties, or court order. The bill would permit an ageney which 
issued an order to file the original papers in lieu of a transcript and 
to regain possession of them upon completion of the proceedings in 
the court of appeals. It would also incorporate the foregoing provi- 

sions Ina oe of existing statutes dealin © with review of adminis- 
tr itive orders by courts es ee 

The Department of Justice ¢ ‘considers the proposal a laudable effort 
to eliminate unnecessary expenditures in time and money in the 
review of agency orders by the courts of appeals. Accordingly, it 
recommends enactment of the measure. It is noted that at its annual 
meeting in September 1956, the Judicial Conference reaffirmed its pre- 
viously expressed approval of this legislation with a minor amend- 
ment. 

Some concern has been expressed that the broad language of the 
proposed section 2112 (a) may possibly be construed to apply to 
certain proceedings not intended to be covered, for example, decisions 
of the Tax Court and administrative orders for the exclusion and 
deportation of aliens entered under the provisions of oo Immigration 
and Nationality Act of 1952 (66 Stat. 1166, 8 U. S.C. A. (1101 et 
seq.) ). As you know, Tax Court decisions are srcneusly subject to 
revi i the courts of appeals pursuant to section 7482 of the Internal 
ave nue Code of 1954 (26 U.S. C. 7482) ; exclusion and deportation 
orders, to the extent that judicial review is permissible, are uni- 
formly reviewable in the first instance in the district courts. The 
apprehension arises because of the broad language of section 2112 (a) 


1 


that it shall apply to “all proceedings instituted in the courts of 


appeals to * * * review * * * o1 ‘ders of administrative agencies, 
hoards, commissions, and officers * * *.” In this connection it might 


be both desirable and appropriate to incorporate in the committee 
reports express language that the bill is not intended to apply to 
decisions of the Tax Court or to exclusion and deportation orders. 
Although there would appear to be little basis for believing that the 
bill in its present form could reasonably be construed to extend to 
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such proceedings, it may nevertheless be wise to dispel any possible 
ambiguity in this regard. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 
Sincerely, 
Winuram P. Rocrers, 
De puty Attorn y Gene ral. 


CHANGES IN Existinc Law 


In compliance with subsection (4) of rule NX XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed 11) black brackets, new matter is printed in italie, existing’ 
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law in which nochange is proposed is shown in roman) 
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(6) The record to be filed in the court of appeals in such a penn 
shall consist of the order sought to be reviewed or enforced, the fin 
ings or report upon which it is based, and the pleadings, evidence, and 
proceedings before the agency, board, commission, or officer concerned, 
or such portions thereof (1) as the said rules of ‘the court of a appeal 
may require to be included therein, or (2) as the agency, boar 
mission, or officer concerned, the petitione r for review or respondent 
in enforcement, as the case may be, and any intervenor in the court 
proceeding by written stipulation filed with the agency, board, com- 
mission, or officer concerned or in the court in any such proceeding 
may consistently with the rules of such court designate to be included, 
therein or (3) as the court upon motion of a party or, after a prehear- 
ing conference, upon its own motion may by order in any such proceed- 
ing designate to be included therein. Such a stipulation or order may 
provide in an appropriate case that no record need be filed in the court 
of appeals. If, however, the correctness of a finding of fact by the 
agency, board, commission, or officer is in question all of the evidence 
before the agency, board, commission, or officer shall be included in 
the record except such as the agency, board, commission, or officer con- 
cerned, the petitioner for review or respondent in enforcement, as the 
case may be, and any intervenor in the court proceeding by written 
stipulation filed with the agency, board, commission, or officer con- 
cerned or in the court agree to omit as wholly immaterial to the ques- 
tioned finding. If there is omitted from the record any portion of 
the proceedings before the age ney, board, commission, or officer which 
the court subsequently determines to be proper for it to consider to 
enable it to review or enforce the order in question the court may direct 
that such additional portion of the proceedings be filed as a supple- 
mental to the record. The agency, board, commission, or officer con- 
cerned may, at its option and without regard to the foregoing provi- 
sions of this subsection, and if so requeste od by the petitioner for review 
or respondent in enforcement shall, file in the court the entire record of 
the proceedings before it without abbreviation. 

(c) The agency, board, commission, or officer concerned may trans- 
mit to the court of appeals the original papers comprising the whole or 
any part of the record or any supplemental record, otherwise true 
copies of such papers certified by an authorized officer or deputy of 
the agency, board, commission, or officer concerned shall be trans- 
mitted. Any original papers thus transmitted to the court of appeals 
shall be returned to the agency, board, commission, or officer con- 
cerned upon the final determination of the review or enforcement pro- 
ceeding. Pending such final determination any such papers may be 
returned by the court temporarily to the custody of the agency, board, 
commission, or officer concerned if needed for the transaction of the 
public business. Certified copies of any papers included in the record 
or any supplemental record may also be returned to the agency, board, 
commission, or officer concerned upon the final determination of review 
or enforcement proceedings. 

(d) The provisions of this section are not applicable to proceedings 
to review decisions of the Tax Court of the United States or to pro- 
ceedings to review or enforce those orders of administrative agencies, 
boards, commissions, or officers which are by law reviewable or en- 
forceable by the district court. 


S. Rept. 2129, 85—-2———2 


~ 
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Sec. 3. (a) The sixth sentence of subsection (b) of section 5 of the 
Federal Trade Commission Act, as amended (52 Stat. 112): “Until 
the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for 
review has been filed within such time then until [the transcript of] 
the record in the proceeding has been filed in a court of appeals of the 
United States, as hereinafter provided, the Commission may at any 
time, upon such notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any report or any order made 
or issued by it under this section.” 

(b) The second and third sentences of subsection (c) of section 5 
of the Federal Trade Commission Act, as amended (52 Stat. 112-113) : 
“A copy of such petition shall be forthwith [served upon] trans- 
mitted by the clerk of the court to the Commission, and thereupon the 
Commission [forthwith] shall [certify and] file in the court [a 
transcript of] the [entire] record in the proceeding, [including all 
the evidence taken and the report and order of the Commission] as 
provided in section 2112 of title 28, United States Code. Upon such 
filing of the petition [and transer ipt] the court shall have jurisdiction 
of the proceeding and of the question determined therein concurrently 
with the Commission until the filing of the record and shall have 
power to make and enter [upon the pleadings, evidence, and proceed- 
ings set forth in such transe ript] a decree aflirming, modifying, or 
setting aside the order of the Commission, and enforcing the same 
to the extent that such order is affirmed and to issue such writs as are 
ancillary to its juri isdiction or are necessary in its judgment to prevent 
injury to the public or to competitors pende nte lite.’ 

(c) Subsection (d) of section 5 of the Federal Trade Commission 
Act, as eee (52 Stat. 113): 

“(d) [The] Upon the filing of the record with it the jurisdiction 
of the court of appeals of the United States to affirm, enforce, modify 
or set aside orders of the Commission shall be exclusive” (15 U.S. C., 
§ 45, Federal Trade Commission). 

Sec. 4. (a) The sixth sentence of the second paragraph of sectio1 
11 of the Act of Oc — 15, 1914, as amended (64 Stat. 1127) : “Until 
[a transcript of] the record in such hearing shall have been filed in 
a United States court of appeals, as hereinafter provided, the Com- 
mission or Board may at any time, upon such notice, and in such 
manner as it shall deem proper, modify or set aside, in whole or in 
part, any report or any order made or issued by it under this section.’ 

(b) The first and second sentences “ the third paragraph of sec- 
tion 11 of the Act of October 15, 1914, as eae. (64 Stat. 1127): 

“Tf such person fails or neglects to aes such order of the Com- 
mission or Board while the same is in effect the Commission or Board 
may apply to the United States court of appeals, within any circuit 
where the violation complained of was or is being committed or where 
such person resides or carries on business, for the enforcement of its 
order, and shall Poortify and] file [with its application a transcript 
of] the [entire] record in the proceeding, [including all the testi- 
mony taken and the report and order of the Commission or Board] 

provide d mn section 9112 of tatle DS. Bi nite d Ntates Code. Upon 
such filing of the application [and transcript] the court shall cause 
notice thereof to be served upon such person, and thereupon shall 
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have jurisdiction of the proceeding and of the question determined 
therein, concurrently with the Commission or Board until the filing of 
the record and shall have power to make and enter [upon the er 
ings, testimony, and proceedings set forth in such tr anscript] a 
decree affirming, modifying, or setting aside the order of the Com- 
mission or Board.” 

(c) The second and third sentences of the fourth paragraph of 
section 11 of the Act of October 15, 1914, as amended (64 Stat. 1128) : 
“A copy of such petition shall be forthwith [served upon] trans- 
mitted by the clerk of the court to the Commission or Board and 
thereupon the Commission or Board [forthwith] shall [certify and] 
file in the court [a transcript of] the record in the proc eeding, as 
[hereinbefore] provided in section 2112 of title 28, United States 
Code. Upon the filing of [the transcript] such petition the court 
shall have the same jurisdiction to affirm, set aside, or modify the 
order of the Commission or Board as in the case of an application by 
the Commission or Board for the enforcement of its order, and the 
findings of the Commission or Board as to the facts, if supported by 
substantial evidence, determined as provided in section 10 (e) of the 
Administrative Procedure Act, shall in like manner be conclusive.” 

(d) The fifth paragraph of section 11 of the Act of October 15, 
1914, as amended (64 Stat. 1128) : 

“(The] Upon the filing of the record with it the jurisdiction of the 
United States court of appeals to enforce, set aside, or modify orders 
of the Commission or Board shall be exclusive” (15 U. S. C., sec. 21, 
Interstate Commerce Commission, Federal Communications Com- 
mission, Civil Aeronautics Board, Board of Governors of the Federal 
Reserve System). 

Sec. 5. The fourth and fifth sentences of the first paragraph of sec- 
tion 2 of the Act of July 28, 1916 (39 Stat. 425): “A copy of such 
petition shall be forthwith [served upon] transmitted by the clerk of 
the court to the Post Office Department and thereupon the said depart- 
ment [forthwith] shall [certify and] file in the court [a transcript 
of] the record [and testimony], as provided in section 2112 of title 
28, United States Code. Upon the filing of such [transcript] petition 
the court shall have jurisdiction to — set aside, or modify the 
order of the department” (39 U.S. C., sec. 576, Postmaster General 
(District of Columbia Cire it only) : 

Src. 6 (a) Subsection (c) of section 203 of the Packers and Stock- 
yards Act, 1921 (42 Stat. 162) : 

“(c) Until [a transcript of] the record in such hearing has been 
filed in a court of appeals of the United States, as provided in section 
204, the Secretary at any time, upon such notice and in such manner as 
he deems proper, but only after reasonable opportunity to the packer 
to be he ard, may amend or set aside the report or order, in whole or 
in part” (7 U.S. C., sec. 193, Secretary of Agriculture) 

(b) Subsections (b), (c) and (d) of section 204 of the Packers and 
Stockyards Act, 1921 (42 Stat. 162) : 

“(b) The clerk of the court shall immediately cause a copy of the 
petition to be delivered to the Secretary, and the Secretary shall 
[forthwith prepare, certify, and] thereupon file in the court [a full 
and accurate transcript of] the record in such proceedings, [including 
the complaint, the evidence, and the report and order] as provided in 
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section 2112 of title 28, United States Code. If before such [tran- 
script] record is filed the Secretary amends or sets aside his report or 
order, in whole or in part, the petitioner may amend the petition with- 
in such time as the court may determine, on notice to the Secretary. 

“(c) At any time after such [transcript] petition is filed the court, 

on applic: ation of the Secretary, may issue a temporary injunction 
restraining, to the extent it deems proper, the packer and his officers, 
directors, agents, and employees, from violating any of the provisions 
of the order pending the final determination of the appeal.” 

“(d) The evidence so taken or admitted [duly certified] and filed 
as aforesaid as a part of the record, shall be considered by the court 
as the evidence in the case. The proceedings in such cases in the 
court of appeals sh: . be made a preferred cause and shall be expedited 
in every way.” (7 U.S. C., sec. 194, Secretary of Agriculture.) 

(c) The first sentence of subsection (h) of section 204 of the Packers 
and Stockyards Act, 1921 (42 Stat. 162): 

“(h) The court of appeals shall have [exclusive] jurisdiction, 
which upon the finding of the record with it shall be exclusive, to re- 
view, and to affirm, set aside, or modify, such orders of the Secretary, 
and the decree of such court shall be final except that it shall be subject 
to review by the Supreme Court of the United States upon certiorari, 
as provided in section [240 of the Judicial Code] 1254 cf title 28, if 
such writ is duly applied for within sixty days after entry of the 
decree” (7 U.S. C., sec. 194, Secretary of Agriculture). 

Src. 7. (a) The third and fourth sentences of paragraph (a) of 
section 6 of the Commodity Exchange Act (42 Stat. 1001): “The 
clerk of the court in which such a petition is filed shall immediately 
cause a copy thereof to be delivered to the Secretary of Agriculture, 
Chairman of — Commission, or any member thereof, and the said 
Commission shall [forthwith prepare, certify, and] thereupon file in 
the court [a full and accurate transcript of] the record in such pro- 
ceedings [including the notice to the board of trade, a copy of the 
charges, the evidence, and the report and order], as provided in section 
2112 of title 28, United States Code. The testimony and evidence 
taken or submitted before the said Commission, duly [certified and] 
filed as aforesaid as a part of the record, shall be considered by the 
court as the evidence in the case.” (7 U.S. C., sec. 8, Contract Market 
Commission. ) 

(b) The seventh and eighth sentences of paragraph (b) of section 6 
of the Commodity Exchange Act (42 Stat. 1002), as amended: “A 
copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to the Secretary of Agriculture [by deliver- 
ing such copy to him] and thereupon the Secretary of Agriculture 
shall [forthwith certify and] file in the court [a transcript of] the 
record theretofore made, [including evidence received] as provided 
in section 2112 of title 28, United States Code. Upon the filing of the 
[transcript] petition the court shall have jurisdiction to affirm, to set 
aside, or modify the order of the Secretary of Agriculture, and the 
findings of the Secretary of Agriculture as to the ‘facts, if supported 
by the gion of evidence, shall in like manner be conclusive” (7 
U.S. C., sec. 9, Secretary of Agriculture). 

Src. 8. The third and fourth sentences of the second paragraph of 
subsection (b) of section 641 of the Tariff Act of 1930, as amended 
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(49 Stat. 865) : “A copy of such petition shall be forthwith [served 
upon] transmitted by the clerk of the court to the Secretary of the 
Treasury, or [upon] any officer designated by him for that purpose, 
and thereupon the Secretary of the Treasury shall [certify and] file 
in the court [a transcript of] the record upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such [transcript] petition such court 
shall have exclusive jurisdiction to affirm, modify, or set aside such 
order, in whole or in part” (19 U. S. C., sec. 1641, Secretary of the 
Treasury). 

Sec. 9. The second sentence of subsection (a) of section 9 of the 
Securities Act of 1933 (48 Stat. 80): “A copy of such petition shall 
be forthwith [served upon] transmitted by the clerk of the court to 
the Commission, and thereupon the Commission shall [certify and] 
file in the court [a transcript of] the record upon which the order 
complained of was entered, as provided in section 2112 of title 28, 
United States Code” (15 U.S. C., sec. 771, Securities and Exchange 
Commission). 

Sec. 10. The second and third sentences of subsection (a) of sec- 
tion 25 of the Securities Exchange Act of 1934 (48 Stat. 901): “A 
copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to any member of the Commission, and there- 
upon the Commission shall [certify and] file in the court [a tran- 
script of] the record upon which the order complained of was entered, 
as provide d in section 2112 of title 28, United States Code. U pon the 
filing of such [transcript] petition such court shall have [exclusive] 
jurisdiction, which upon the filing of the record shall be exclusive, to 
affirm, modify, and enforce or set aside such order, in whole or in 
part.” (15 U.S. C. sec. 78y, Securities and Exchange Commission.) 

Sec. 11. The third sentence of subsection (c) of section 18 of the 
Act of June 18, 1934 (48 Stat. 1002) : “The clerk of the court in which 
such a petition is filed shall immediately cause a copy thereof to be 
delivered to the Board and it shall [forthwith prepare, certify, and] 
thereupon file in the court [a full and accurate transcript of] the 
record in the proceedings held before it under this section, [the 
charges, the evidence, and the order revoking the grant] as provided 
in section 2112 of title 28 United States Code” (19 U.S. C., sec. Sir, 
Foreign Trade Zone Board). 

Sec. 12. The second sentence of subsection (d) of section 402 of the 
Communications Act of 1934, as amended (66 Stat. 719): “Within 
thirty days after the filing of an appeal, the Commission shall file with 
the court [a copy of the order complained of, a full statement in 
writing of the facts and grounds relied upon by it in support of the 
order involved upon said appeal, and the originals or certified copies 
of all papers and evidence presented to and considered by it in enter- 
ing said order] the record upon which the order complained of was 
entered, as provided % in section 2112 of title 28, United States Code (47 
U. S. C., see. 402, Federal Communications Commission (District of 
Columbia Circuit ‘only )). 

Sec. 13. (a) (Subsection (d) of section 10 of the National Labor 
Relations Act, as amended (61 Stat. 147) : 

“(d) Until [a transcript of] the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any time, 
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upon reasonable notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any finding or order made or 
issued by it.’ 

(b) The first, second, fifth, and seventh sentences of subsection (e) 
of section 10 of the National Labor Relations Act, as amended (61 
Stat. 147) : 

“(e) The Board shall have power to petition any court of appeals 
of the United States [ (including the United States Court of Appeals 
for the District of Columbia) J, or if all the courts of appeals to which 
application may be made are in vacation, any district court of the 
United States [(Including the District Court of the United States 
for the District of Columbia) J, within any circuit or district, respec- 
tively, wherein the unfair labor practice in question occurred or where- 
in such person resides or transacts business, for the enforcement of such 
order and for appropriate temporary relief or restraining order, and 
shall [certify and] file in the court [a transcript of] the [entire] 
record in the proceedings [including the pleadings and testimony upon 
which such order was entered and the findings and order of the 
Board], as provided in section 2112 of title 28, United States Code. 
Upon [such] the filing of such petition, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have juris- 
diction of the proceeding and of the question determined therein, and 
shall have power to grant such temporary relief or restraining order as 
it deems just and proper, and to make and enter [upon the ple: dings, 
testimony, and proceedings set forth in such transcript] a decree 
enforcing, modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. * * * If either party shall 
apply to the court for leave to adduce additional evidence and shall 
show to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the .failure to 
adduce such evidence in the hearing before the Board, its member, 
agent, or agency, the court may order such additional evidence to be 
taken before the Board, its [members] member, agent, or agency, 
and to be made a part of the [transcript] record. * * * [The] 
Upon the filing of the record with it the jurisdiction of the court shall 
be exclusive and its judgment and decree shall be final, except that the 
same shall be subject to review by the appropriate United States 
court of appeals if application was made to the district court as 
hereinabove provided, and by the Supreme Court of the United States 
upon writ of certiorari or certification as provided in [sections 239 
and 240 of the Judicial Code, as amended [(U. S. C., title 28, sees. 
346 and 347) J section 1254 of title 28.” 

(c) The second and third sentences of subsection (f) of section 10 
of the National Labor Relations Act, as amended (61 Stat. 148): “A 
copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to the Board, and thereupon the aggrieved 
party shall file in the court [a transcript of] the [entire] record in 
the proceeding, certified by the Board [including the pleading and 
testimony upon which the order complained of was entered, and the 
findings and order of the Bo: ard J, as prov vided in section 2112 of title 28, 
United States Code. Upon [such] the filing of such petition, the court 
shall proceed in the same manner as in the case of an application by 
the Board under subsection (e) of this section, and shall have the same 
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[exclusive] jurisdiction to grant to the Board such temporary relief 
or restraining order as it deems just and proper, and in like manner 
to make and enter a decree enforci ing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Board; 
the findings of the ‘Board with respect to questions of fact if supported 
by subst: antial evidence on the record considered as a whole shall in 
like manner be conclusive” (29 U. S. C., sec. 160, National Labor 
Relations Board). 

Sec. 14. The third and fourth sentences of subsection (h) of section 

of the Federal Alcohol Administration Act (49 Stat. 980), as 
amended: “A copy of such petition shall be forthwith [served upon] 
transmitted by the clerk of the court to the Secretary, or eal nae 
officer designated by him for that purpose, and thereupon the Secre- 
tary shall [certify and] file in the court [a transcript of] the record 
upon which the order complained of was entered, as provided in 
section 2112 of title 28, United States Code. Upon the filing of such 
[transcript] petition such court shall have exclusive jurisdiction to 
affirm, modify, or set aside such order, in whole or in part” (27 U.S. C., 
sec. aaa retary of the Treasury). 

Src. The second and third sentences of subsection (a) of section 
24 of ‘ie Pp ublic Utility Holding Company Act of 1935 (49 Stat. 834) : 
“A copy of such petition shall be forthwith [served upon] transmit- 
ted by the clerk of the court to any member of the Commission, or 
[upon] any officer thereof designated by the Commission for that 
purpose, and thereupon the Commission shall [certify and] file in 
the court [a transcript of] the record upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such [transcript] petition such court 
shall have [exclusive] jurisdiction, which st the filing of the rec- 
ord shall be exclusive, to affirm, modify, or set aside such order, in 
whole or in part (15 U. S. C., see. 79x, Securities and Exchange 
Commission ). 

Src. 16. (a) Subsection (a) of section 313 of the Federal Power 
Act, as amended, (49 Stat. 860), last sentence: “Until the record in a 
proces eding shall have been filed in a court of appe als, as provided in 
subsection (b), the Commission may at anytime, Upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, 
in whole or in part, any finding or order made or issued by it under 
t he Provisions of th 218 Act.” 

(b) The second and third sentences of subsection (b) of section 313 
of the Federal Power Act, as amended (49 Stat. 860): “A copy of 
such petition shall forthwith be [served upon] transmitted by the 
clerk of the court to any member of the Commission and thereupon 
the Commission shall [certify and] file with the court [a transcript 
of] the record upon which the order complained of was entered, as 
pi ovided in section 2112 of title 28, United States Code. Upon ‘the 
filing of such [transcript] petition such court shall have [exclusive] 
jur isdiction. which upon the filing of the record with it shall be ex- 
clusive, to affirm, modify, or set aside such order in whole or in part” 
(16 U.S. C. see. 825 1, Federal Power Commission). 

Src. 17. The second and third sentences of subsection (b) of section 
611 of the Merchant Marine Act, 1936, as amended (52 Stat. 961): 
“A copy of such petition shall be forthwith [served upon] transmit- 
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ted by the clerk of the court to any member of the [Board] Commis- 
sion, or [upon] any officer thereof designated by the [Board] Com- 
mission for that purpose, and thereupon the [Board] Commission 
shall [certify and] file in the court [a transcript of] the record upon 
which the order complained of was entered, as provided in section 
2112 of title 28, United States Code. Upon the filing of such [tran- 
script] petition such court shall have exclusive jurisdiction to deter- 
mine whether such cancellation or default was without just cause, and 
to affirm or set aside such order.” (46 U.S. C., sec. 1181 (b), Federal 
Maritime Board ( District of Columbia Circuit only )). 

Src. 18. Subsection (c) of section 1006 of the Civil Aeronautics Act 
of 1938 (52 Stat. 1024) : 

“(c) A copy of the petition shall, upon filing, be forthwith trans- 
mitted to the Board by the clerk of the court ; ‘and the Board shall 
thereupon [certify and] file in the court [a transcript of] the record, 
if any, upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code” (49 U.S. C., sec. 646, 
Civil Aeronautics Board). 

Sec. 19. (a) Subsection (a) of section 19 of the Natural Gas Act 
(52 Stat. 831), last sentence: “Until the record in a proceeding shall 
have been filed in a court of appeals, as provided in subsection (6), the 
Commission may at any time, upon reasonable notice and in such man- 
ner as it shall deem proper, modify or set aside, in whole or in part, 
any finding or order made or issued by it under the provisions of this 
Act 

(b) The second and third sentences of subsection (b) of section 19 
of the Natural Gas Act (52 Stat. 831) : “A copy of such petition shall 
forthwith be [served upon] transmitted by the clerk of the court to 
any member of the Commission and thereupon the Commission shall 
[certify and] file with the court [a transcript of] the record upon 
which the order complained of was entered, as provided in section 2112 
of title 28, United States Code. Upon the filing of such petition 
[transcript] such court shall have [exclusive] jurisdiction, which 
upon the filing of the record with it shall be exclusive , to affirm, mod- 
ify, or set aside such order in whole or in part” (15 U.S. C. , SC. 717r, 
Federal Power Commission). 

Sec. 20. (a) The first and second sentences of paragraph (2) of 
subsection (1) of section 408 of the Federal Food, Drug, and Cosmetic 
Act, as added by the Act of July 22, 1954 (ch. 559, 68 Stat. 515) : 

“(2) In the case of a petition with respect to an order under sub- 
section (d) (5) or (e), a copy of the petition shall be forthwith [served 
upon] transmitted by the clerk of the court to the Secretary, or 
Lupon] any officer designated by him for that purpose, and thereupon 
the Secretary shall [certify and] file in the court [a transcript] the 
record of the proceedings [and the record] on which he based his 
order, as provided in section 2112 of title 28, United States Code. 
Upon [such] ¢he filing of such petition, the court shall have exclusive 
jurisdiction to affirm or set aside the order complained of in whole 
or in part.” 

(b) The first and second sentences of paragraph (3) of subsection 
(i) of section 408 of the Feteral Food, Drug, and Cosmetic Act, as 
added by the Act of July 22, 1954 (ch. 559, 68 Stat. 515) : 
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(3) In the case of a petition with respect to an order such subsec- 
tion (1), a copy of the petition shall be forthwith [served upon] 
transmitted by the clerk of the court to the Secretary of Agriculture, 
or [upon] any officer designated by him for that purpose, ‘and there- 
upon the Secretary shall [ce ertify and] file in the court [a transcript] 
the record of the proceedings [and the record] on which he based his 
order, as provided in section 2112 of title 28, United States Code. 
Upon [such] the filing of such petition, the court shall have exclusive 
jurisdic ‘tion to _ e or set aside the order complained of in whole or 
In part” (21 U. .. sec 346a, Secretary of Health, Education, and 
Welfare, Secretary a Agriculture ) 

Sec. 21. (a) The second and third sentences of paragr aph (1) of 
subsection (f) of section 701 of the Federal Food, Drug, and Cosmetic 
Act (52 Stat. 1055), as amended: A copy of the petition shall be forth- 
with transmitted by the clerk of the court to the Secretary or other of- 
ficer designated by him for that purpose. [The summons and peti- 
tion may be served at any place in the United States.J] The Secretary 
[promptly upon service of the summons and petition] thereupon 
shall [certify and] file in the court the [transcript] record of the 
proceedings [and the record] on which the Secretary based his order, 
as prov ided i m section 2112 of title 28. United States C ode.’ 

(b) The first sentence of paragraph 3 of subsection (f) of section 
701 of the Federal Food, Drug, and Cosmetic Act os )2 Stat. 1055), 
us amended: */ “pon the filing of the pe tition referred to in paragraph 
(1) of this subsection, the [The] court shall have jurisdiction to affirm 
the order, or to set it aside in whole or in part, temporarily or perma- 
nently.” (21 U.S. C., see. 371, Secretary of Health, Education, and 
Welfare. ) 

Sec. 22. The second and third sentences of subsection (a) of see- 
tion 10 of the Fair Labor Standards Act of 1938 (52 Stat. 1065), as 
amended: “A copy of such petition shall forthw ith be [served upon] 
transmitted by the clerk of the court to the Secretary, and thereupon 
the Secretary shall [certify and] file in the court [a transcript ofJ 
the record of the industry committee wpon which the order com- 
peng of was ente red, US prov vide di mn section 9112 of totle Is. U nited 
Ntates Code. Upon the filing of such [transcript] petition such 
court - Ul have exclusive jurisdiction to affirm, modify, or set aside 
such order in whole or in part, so far as it is applicable to the pe- 
titioner.” (29 U.S. C., sec. 210, Secretary of Labor.) 

Sec. 23. The fourth, fifth, sixth, and eighth sentences of subsection 
(f) of section 5 of the Railroad Unemployment Insurance Act, as 
amended (52 Stat. 1100) : “Within fifteen days after receipt of service, 
or within such additional time as the court may allow, the Board 
shall [certify and] file with the court in which such petition has 
been filed [a transcript of] the record upon which the findings and 
decision complained of are based, as provided in section 2112 of title 
98. United Ntates Code. U pon Pou hy the filing of such petition the 
court shall have exclusive jurisdiction of the proceeding and of the 
= determined therein, and shall give precedence in the adjudi- 

‘ation thereof over all over civil cases not otherwise entitled by law to 
smeistits nee. It shall have power to enter [upon the pleadings and 
transcript of the record,] a decree affirming, modifying, or reversing 
the decision of the Board, with or without remanding the cause for 
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rehearing. * * * No additional evidence shall be received by the 
court, but the court m: Ly order additional evidence to be taken before 
the Board, and the Board may, after hearing such additional evi- 
dence, modify its findings of fact and conclusions and file such addi- 
tional or modified findings and conclusions with the court, and the 
Board shall file with the court [a transcript of] the additional 
record” (45 U.S. C., sec. 355, Railroad Retirement Board). 

Sec. 24. (a) Subsection (c) of section 409 of the Federal Seed Act 
(53 Stat. 1287) : 

“(c) Until [a transcript of] the record in such hearing has been 
filed in a court of appeals as provided in section 410, the Secretary of 
Agriculture at any time, upon such notice and in such manner as he 
deems proper, but only after reasonable opportunity to the person 
to be heard, may amend or set aside the report or order, in whole 
or in part” (7 U.S. C., sec. 1599, Secretary of Agriculture). 

(b) The second, third, and fourth paragraphs of section 410 of the 
Federal Seed Act (53 Stat. 1288) : 

“The clerk of the court shall immediately cause a copy of the peti- 
tion to be delivered to the Secretary, and the Secretary shall [forth- 
with prepare, certify, and] thereupon file in the court [a full and 
accurate transcript of] the record in such proceedings, [including 
the complaint, the evidence, and the report and order] as provided 
m section 2112 of title 28, United States Code. If before such 
[transcript] record is filed, ~ Secretary amends or sets aside his 
report or order, in whole or in part, the petitioner may amend the 
petition within such time as the court may determine, on notice to the 
Secretary. 

“At any time after such [transcript] petition is filed the court, on 
application of the Secretary, may issue a temporary injunction re- 
straining, to the extent it deems proper, the person and his officers, 
directors, agents, and employees from violating any of the provisions 
of the order pending the final determination of the appeal. 

“The evidence so taken or admitted [, duly certified] and filed as 
aforesaid as a part of the record, shall be conside red by the court as 
the evidence in the case. The proceedings in such cases in the court of 
appeals shall be made a preferred cause and shall be expedited in 
every way.” (7 U.S. C., sec. 1600, Secretary of Agriculture.) 

(c) The first and second sentences of section 411 of the Federal 
Seed Act (535 Stat. 1288) : 

“Sec. 411. If any person against whom an order is issued under 
section 409 fails to obey the order, the Secretary of Agriculture, or the 
United States, by its Attorney General, may apply to the court. of 
appeals of the United States, within the circuit where the person 
against whom the order was issued resides or has his principal place of 
business, for the enforcement of the order, and shall [certify and] 
file Ewith its application a full and accurate transcript of] the record 
in such proceedings, [including the compli uint, the evidence, the re- 
port, and the order} as provided mn section 2112 of title 28. United 
States Code. Upon such filing of the application [and transcript] 
the court shall cause notice thereof to be served upon the person 
against whom the order was issued” (7 U.S. C., sec. 1601, Secretary 
of Agriculture). 
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Src. 25. The second and third sentences of subsection (a) of section 
43 of the Investment Company Act of 1940, as amended (54 Stat. 
844): “A copy of such petition shall be forthwith [served upon] 
transmitted by the clerk of the court to any member of the Commis- 
sion or [upon] any officer thereof design: ated by the Commission for 
that purpose, and thereupon the Commission shall [certify and] file 
in the court [a transcript of] the record upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such [transcript] petition such court 
shall have [exclusive] jurisdiction, which upon the filing of the rec- 
ord shall be exclusive, to affirm, modify, or set aside such order, in 
whole or in part” (15 U.S. C., sec. 80a—42, Securities and Exchange 
Commission). 

Sec. 26. The second and third sentences of subsection (a) of section 
213 of the Investment Advisers Act of 1940, as amended (54 Stat. 
855): “A copy of such petition shall be forthwith [served upon] 
era: by the clerk of the court to any member of the Commis- 
sion, or [upon] any officer thereof designated by the Commission 
for that purpose, and thereupon the Commission shall [certify and] 
file in the court [a transcript of] the record upon which the order 
complained of was entered, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such [transcript] petition 
such court shall have [exclusive] jurisdiction, which upon the filing 
of the record shall be exclusive, to affirm, modify, or set aside such 
order, in whole or in part” (15 U.S. C., see. 80b-13, Securities and 
exchange Commission). 

Sec. 27. (a) Paragraph (1) of subsection (b) of section 632 of the 
Act of July 1, 1944, as added by the Hospital Survey and Construc- 
tion Act (60 Stat. 1048) : 

“(b) (1) If the Surgeon General refuses to approve any applica- 
tion under section 625 or section 654, the State agency through which 
the application was submitted, or if any State is dissatisfied with the 
Surgeon General’s action under subsection (a) of this section, such 
State may appeal to the United States court of appeals for the circuit 
in which such State is located [the summons and notice of appeal 
may be served at any place in the United States] by filing with such 
court a notice of appe al. The jurisdiction of the court shall attach 
Upon the filing of such notice. A Copy of the notice of appeal shall 
he fort hwith transmitted by the clerk of the court to the Surgeon 
(; Cru ral. or any officer de signate d by him for that Ppurypose. The Sur- 
geon General shall [forthwith certify and] thereupon file in the court 
the [transcript] record of the proceedings [and the —— on which 
he based his action, as provided in section 2112 of title 28, United 
Ntates Code. 

(b) The first = paragraph (2) of subsection (b) of section 
632 of the Act of July 1, 1944, as added by the Hospital Survey and 
Construction Act (60 St: : 1048) : 

“(2) The findings of fact by the Surgeon General, unless substan- 
tially contrary to the weight of the evidence, shall be conclusive; but 
the court, for good cause shown, may remand the case to the Surgeon 
General to take further evidence, and the Surgeon General may 
thereu pon make new or modified findings of fact and may modify 
his previous action, shall [certify to] file in the court the [tran- 
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script and] record of the further proceedings” (42 U.S. C., sec. 291}, 
Public Health Service). 

Src. 28. The fourth sentence of subsection (c) of section 205 of the 
Sugar Act of 1948 (61 Stat. 927) : “Within thirty days after the filing 
of said appeal the Secretary shall file with the court the [originals or 
certified copies of all papers and evidence presented to him upon the 
hearing involved, a like copy of his decision thereon, a full statement 
in writing of the facts and grounds for his decisions as found and 
given by himJ record Upon W hich the decision complained of WAS eN- 
tered. as provide d in section 2112 of title 28, Unite d States Code. and 
a list of all interested persons to whom he has mailed or otherwise de- 
livered a copy of said notice of appeal” (7 U.S. C., sec. 1115, Secretary 
of Agriculture ( District of Columbia Circuit only) ). 

Sec. 29. The second and third sentences of subsection (a) of section 
14 of the Internal Security Act of 1950 (64 Stat. 1001): “A copy of 
such petition shall be forthwith [served upon] transmitted by the clerk 
of the court to the Board, and there upon the Board shall Fee rtify and] 
file in the court [a transcript of] the [entire] record in the proceed- 
ing, [including all evidence taken and the report and order of the 
Board] as provided an. section 2112 of title 28, United Ntates Code. 
cr hereupon] l pon the tiling of SUC oh petition the court shi il] hi ave ju- 
risdiction of the proceeding and shall have power to affirm or set aside 
the order of the Board: but the court may im its dise retion and upon 
its own motion transfer any action so commenced to the United States 
Court of Appeals for the circuit wherein the petitioner resides” (50 
U.S.C... sec. 793, Subversive Activities Control Board). 

Sec. 30. (a) Subsection (e) of section 110 of the Internal Security 
Act. of 1950 (64 Stat. 1028) : 

“(e) Until [a transcript of] the record in a case shall have been filed 
in a court, as hereinafter provided, the Board may at any time, upon 
reasonable notice and in such manner as it shall dee Mm proper, modify 
or set aside, mn apuiee or in part, any finding or order made or issued 
by it” (50 U.S. C., see. 820, Detention Revi lew Board). 

(b) The shina and fifth sentences of subsection (c) of section 111 of 

» Internal Security Act of 1950 (64 Stat. 1028): The Board shall 
eto upon file in the court [a duly certified transcript of] the [entire] 
record of the proceedings be fore the ce with respect to the matter 


concerning which judicial review is sought, [including all evidence 
upon whieh the order comp ylained of was i. rer the findings and 
order of the Board] (8 provided in section 2112 title 28. United 
States code. * ct here ‘11} pon] U pon thre porn OF Sue h pe tition the 
court shall have jurisdic tion ot tie p! ‘oceed} hn, ich “upon the tiling 


of the r aa with it shall be exclusive, and shail have power to aflirm, 
modify, or set aside, or to enforce as modified the order of the Board” 
(50 U.S. C., see. 821, Detention Review Board). 

The nash sentence of subse¢ ~~ (d) of section 111 of the In- 
ternal Security Act of 1950 (60 Stat. 1029) : 

“(d) I€e her party shall sina to the court for leave to adduce 
additional evidence and shall show to the satisfaction of the court 
that such additional evidence is material and that there were reason- 
able grounds for the lt to adduce such evidence in the hearing 
before the Board or its hearing examiner the court may order such 
additional evidence to be taken before the Board or its hearing ex 
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aminer and to be made a part of the [transcript] record” (50 U.S. C., 
sec. 821, Detention Review Board). 

Sec. 31. (a) Section 6 of the Act of December 29, 1950 (64 Stat. 
1150): 

“Src. 6. [Within the time prescribed by, and in accordance with 
the requirements of, rules promulgated by the court of appeals in 
which the proceeding is pending, unless] Undess the proceeding has 
been terminated on a motion to dismiss the petition, the agency shall 
file in the office of the clerk of the court of appeals in which the pro- 
ceeding is pending the record on review, [duly certified, consisting of 
the pleadings, evidence, and proceedings before the agency, or such 
portions thereof as such rules shall require to be included in such 
record, or such portions thereof as the petitioner and the agency, 
with the approval of the court of appeals, shall agree upon in wrens 
as provide d in section 2112 of title 28, United States Code” (5 U. 
sec. 1036, Federal Communications Commission, Secretary of ae 
culture, Federal Maritime Board, Maritime Administration, Atomic 
Energy Commission). 

(b) The second sentence of subsection (c) of section 7 of the Act of 
December 29, 1950 (64 Stat. 1131): “The agency may modify its 
findings of fact, or make new findings, by reason of the additional 
evidence so taken and may modify or set aside its order and shall file 
[a certified transcript of] in the court such additional evidence, such 
modified findings or new findings, and such modified order or the 
order setting aside the original order” (5 U.S. C., see. 1037, Federal 
Communications Commission, Secretary of Agriculture, Federal 
Maritime Board, Maritime Administration, Atomic Energy Com- 
mission ). 

Src. 82. Subsection (b) of section 207 of the Act of September 23, 
1950, as amended (64 Stat. 974), last three sentences: “7’he local edu- 
( tional ade ney afiected MAY file with the court a petition to re piew 
such action. A copy of the pel tition shall be forthwith transmitted 
by the clerk of the court to the Commissioner, or any office r de signated 
by him for the at pur pose. Upon the filing of the Pe tition the court 
shall have jurisdiction to affirm or set aside the action of the Com- 
missioner in whole or in part.” (20 U.S. C., sec. 271, (‘Commissioner 
of Education). 

Sec. 33. The fifth and sixth sentences of subsection (b) of sec- 
tion 207 of the International Claims Settlement Act of 1949, as 
amended (69 Stat. 564) : “Such petition for review must be filed within 
sixty days after the date of mailing of the final order of denial by 
said designee and a copy shall forthwith be transmitted to the said 
designee by the clerk of the court [must be served on the said desig- 
nee}. Within forty-five days after rece7pt [service] of such petition 
for review, or within such further time as the court may grant for 
gvood cause shown, said designee shall file an answer thereto, and shall 
[certify and] file with the court [a transcript of] the [entire] record 
of the proceedings with respect to such claim, as provided in section 
2112 of title 28, United States Code.” (22 U.S. C., see. 1631f, Attor- 
ney General). 

Sec. 34. The second and third sentences of section 9 of the Bank 
Holding Company Act of 1956 (70 Stat. 138) : 
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“A copy of such petition shall be forthwith transmitted to the 
Board by the clerk of the court [served upon the Board], and there- 
upon the Board shall [certify and] file in the court [a transcript of] 
the record made before the Board, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such petition [the 
transcript] the court shall have jurisdiction to affirm, set aside, or 
modify the order of the Board and to require the Board to take such 
action with regard to the matter under review as the court deems 
proper.” (12 U.S. C., sec. 1848, Board of Governors of the Federal 
Reserve System). 

Sec. 35. This Act shall not be construed to repeal or modify any 
provision of the Administrative Procedure Act. 


O 
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MAIN 
REAMING ROOM 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7306] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 7306) to amend title 28 of the United States Code to provide 
that notice of an action with respect to real property pending before 
a United States district court must be recorded in certain instances in 
order to provide constructive notice of such action, having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to provide that notice of 
an action (usually referred to as lis pendens) with respect to real prop- 
erty, pending before a United States district court, must be recorded, 
if the State law so provides, in order to be considered constructive 
notice to others that such action is pending. 


STATEMENT 


The report of the Administrative Office of the United States Courts 
states that the Judicial Conference of the United States has considered 
and approved this legislation. The Department of Justice states that 
it would have no objection to the enactment of the bill, and the Depart- 
nent of the Interior in its report likewise states that that Department 
would have no objection to the enactment of the bill. 


LO006 
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The justifications for this legislation appear in House Report No. 
1719 on H. R. 7306, and are as follows: 


Present Federal law (28 U.S. C. 1962), makes provision for 
the recording of Federal judgments as liens on real property. 
This bill would make a substantially similar provision with 
respect to notice of the institution of suits (lis pendens) in 
the Federal district courts concerning real property. 

The Committee on Revision of the Laws of the Judicial 
Conference of the United States considered this legislation 
and feels that it would make a very definite and needed im- 
provement in the law, and the Judicial Conference, at its 
September meeting (1957) approved the legislation in prin- 
ciple. Thereafter the Honorable Albert B. Maris, circuit 
judge, appeared before Subcommittee No. 3 of the House 
Committee on the Judiciary on behalf of the Judicial Con- 
ference and testified in favor of the instant bill. 

The legislation contains two requirements: (1) the State 
law must require that notice of local suits in State courts (as 
distinguished from Federal courts) be registered, recorded, 
docketed, or indexed; and (2) the State law must also ex- 
pressly authorize notice of Federal suits to be registered, 
indexed, ete., in the same manner as notices in State courts. 
These provisions, of course, will require future legislative 
action on the part of the individual State legislatures and 
they will not become effective within a State until it has 
expressly authorized such registering, recording, etc. This 
latter provision is necessary since Congress cannot properly 
seek to impose on State officers, such as clerks of courts or 
registrars of conveyances, the duty of recording or indexing 
of Federal notices unless the States open the way and are 
willing to have their officers receive such papers. 

In order that Federal litigants may obtain the same pro- 
tection as is offered in State court actions, the bill provides 
that the State law authorizing the registering, etc., of Federal 
notices must be the same as that for registering of State 
notices in State court actions with respect to real property 

In many States real property can be situated great dis- 
tances from the Federal courts and interested persons are 
oftentimes unaware that a suit may be pending therein 
affecting the property. This gives rise to the unfortunate 
situation of a plaintiff asse ting § a right against the property 
and, while the suit is pe nding, the property being sold to a 
third party, thereby rendering unenforceable whatever 
rights the plaintiff may later be adjudged to have against 
the property. In order to avoid such events and to insure 
the proper enforcement of the orders of the courts, the 
instant bill provides for constructive notice so that all who 
seek either to buy the property or to secure its possession, 
or even to place a lien upon it do so with notice of and 
subject to whatever rights the prior institution of the 
Federal action may have upon the property. 

Not only will this legislation be an aid to litigants but it 
will also help in the searching of titles to real property. The 
Department of the Interior advises that its employees make 
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many title searches in connection with the acquisition and 
management of lands, and the recordation of notice of legal 
actions concerning real property pending in our district 
courts will, in certain instances, facilitate such searches. 


The committee, after a review of the foregoing, believes the provi- 
sions of H. R. 7306 to be meritorious and concurs in the conclusions 
reached by Sis House of Representatives. It is, therefore, recom- 
mended that the bill, H. R. 7306, be favorably considered. 

Attached hereto and made a part hereof are the reports of the 
Administrative Office of the United States Courts, the Department of 
Justice, and the Department of the Interior, submitted in connection 
with the instant bill. 





ADMINISTRATIVE Orrick oF THE Unrrep Srares Courts, 
SuPREME Court Bui.pine, 
Washington, D. C., January 30, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAtRMAN: I am replying further to your letter of 
July 25, 1957, to the Acting Director of this office requesting an 
expression of views on H. R. 7306, to amend title 28 of the United 
States Code to provide that notice of an action with respect to real 
property pending before a United States district court must be 
recorded in certain instances in order to provide constructive notice 
of such action. 

The Judicial Conference of the United States at a meeting held 
in September 1957, the report of which has recently been released, 
considered, and approved H. R. 7306 as a desirable procedural im- 
provement. 

The proposed legislation would amend title 28, United States Code, 
by adding section 1964 which would be similar to section 1962. That 
section now provides that a judgment of a Federal district court 
within a State shall not attach as a lien on propterty located in that 
State unless the jugment is registered, recorded, docketed, or indexed 
in the proper office in the county or parish of the State, if the law 
of the State so provides and authorizes the registering, recording, 
docketing, or indexing of such Federal judgments. 

H. R. 7306 would make substantially similar provision with respect 
to notice of the institution of suits in the Federal district courts 
concerning real property by providing that they should not have the 
effect of lis pendens unless | registered, recorded, docketed, or indexed 
as the State law provides, if in fact the State law does provide for such 
registering, recording, docketing, or indexing of such Federal suits. 

The proposed legislation would thus further simplify searches of 
public records. I hope the bill may have the favorable attention of 
your committee and may ultimately become law. We shall be glad 
to furnish whatever additional information you may desire. 

Yours sincerely, 
W. L. Ennis, Assistant Director. 
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Marca 21, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 7306) 
to amend title 28 of the United States Code to provide that notice of 
an action with respect to real property pending before a United States 
district court must be recorded in certain instances in order to provide 
constructive notice of such action. 

The bill would provide that if the law of a State requires that 
notice of an action concerning real property pending before a United 
States district court must be recorded before there is constructive 
notice of such action as it relates to such real property, notice of the 
action must be recorded in accordance with the State law in order to 
constitute constructive notice of such action. The foregoing would 
not apply unless (1) the law of such State requires that [notice of] 
an action concerning real property pending before a court of such 
State must be recorded before there is constructive notice of such 
action, and (2) the provisions as to constructive notice and the time, 
place and manner of recording notice of an action concerning real 
property pending before a United States district court in such State 
are substantially the same as the provisions as to constructive notice 
and the time, place and manner of recording notice of an action con- 
cerning real property pending before a court of such State. 

The committee may wish to consider whether for P urposes of clari- 
fication the words “notice of’’ should be inserted following the word 
“that” appearing on line 8, page 2 of the bill. 

The Department of Justice would have no objection to the enact- 
ment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
LAWRENCE FE, WAxsH, 
Deputy Attorney General. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Wishinsen. 0. C., March 1 
Hon. EMANUEL CELLER, 
( hairman. Clomn itted On the Judic Lary, 
House of Representatives, Vi ashington, D. ¢ 
Dear Mr. Cretien: This responds to your request for the views 
of this Department on H. R. 7306, a bill to amend title 28 of the 
United States Code to provide that notice of an action with respect 
to real property pending before a United States district court must 
be ,ecorded in certain imsitances in order to provide constructive 
1otice of such action. 
This Department would have no objection to the enactment of the 
bill 
The bill would, in effect, grant congressional approval and con- 
firmation of State laws requiring the recording of a notice of legal 
proceedings concerning real property before a Federal district court 
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as a prerequisite of constructive notice of such action as to the real 
property involved. This requirement would apply only if (1) the 
laws of the State require similar notice with respect to proceedings in 
State courts and (2) the provisions of State law with respect to such 
recording of notice of actions in Federal courts are substantially the 
same as the provisions with respect to recording of notice of actions 
in State courts. 

To the extent that the activities of this Department require legal 
proceedings with respect to real property, such as the acquisition of 
land by condemnation, those legal proceedings are conducted on 
behalf of the Government by the Department of Justice. Conse- 
quently, the requirements imposed by the bill, if it should be enacted, 
would have to be complied with by the Department of Justice. 
Accordingly, it would seem that that Department would be able to 
give better information and advice than we with regard to the extent 
to which the purposes of the bill might result in any undue burden 
on the Federal Government. 

It should be pointed out, however, that employees of this Depart- 
ment make many title searches and preliminary title examinations 
in connection with the acquisition and management of lands, and the 
recordation of notice of legal actions concerning real property pending 
before the United States district courts would, in certain instances, 
facilitate such searches and preliminary title e CANSIM. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Rogur Eenst, 
Assistant Seere tary of the Interior. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


TITLE 28, UNITED STATES CODE 
‘ k + + * * * 


CHAPTER 125—-PENDING ACTIONS AND JUDGEMENTS 
K Kk a * * * a” 


1964. Constructive notice of pending actions. 
+ * * * * * * 

§ 1964. Constructive notice of pe nding actions 

Where the law of a State requires a notice of an action concerning real 
property pending in a court of the State to be registered, recorded, docketed 
or indexed in a particular manner, or in a certain office or county or 
parish in order to give constructive notice of the action as it relates to the 
real property, and such law authorizes a notice of an action concerning 
real property pending in a United States district court to be registered, 
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recorded, docketed or indexed in the same manner, or in the same place, 
those requirements of the State law must be complied with in order to 
give constructive notice of such an action pending in a United States 
district court as it relates to real property in such State. 

= . * * * * * 


O 
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Mr. Eastianp, from the Committee on the Judiciary, submitted the 


following 


REPORT 
[To accompany H. R. 13378] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 13378) to facilitate the naturalization of adopted children and 
spouses of certain United States citizens performing religious duties 
abroad, having considered the same, reports favorably thereon without 
amendment and recommends that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to provide a means for the expeditious 
naturalization of the alien spouses and certain adopted children of 
United States citizens who are performing religious duties or are 
missionaries and who are stationed abroad in pursuance of their 
religious calling. 

STATEMENT 


Section 323 (c) of the Immigration and Nationality Act, as amended 
by the act of September 11, 1957 (71 Stat. 642), permits the expedi- 
tious naturalization of certain adopted children of United States citi- 
zens regularly stationed abroad in the Armed Forces, or in the em- 
ployment of the Government of the United States, certain American 
firms or corporations, or international organizations. 

It has been represented to the Congress that missionaries, as well 
as other persons performing religious duties who are assigned abroad 
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for protracted periods of time, encounter great difficulty in arranging 
passport and visa facilities to permit them to take their alien adopted 
children with them when transferred from one foreign post to another. 

It has been further represented to the Congress that difficulties, 
equally pronounced are encountered where the alien member of the 
household is the spouse of the United States citizen thus assigned or 
transferred in the performance of his duties. 

The committee believes that it would be in the interests of the 
United States to permit the expeditious naturalization of the spouses 
and minor children of our United States citizens who are missionaries 
or who are otherwise serving abroad in religious endeavors. 

The following letter was addressed to the chairman of the Com- 
mittee on the Judiciary of the House of Representatives by the 
Deputy Attorney General on June 27, 1958, relating to a similar bill 
introduced in the House of Representatives: 

JUNE 27, 1958. 
Hon. EManvet CELLER, 
Chairman, Committee on the Judici ary, 
House of Representatives, Washington, D. C 

Dear Mr. CuarrMan: This is in response to your a for the 
views of the Department of Justice concerning the bill (H. R. 10579) 
to provide for the naturalization of certain alien children adopted by 
United States citizens who are missionaries stationed abroad. 

Under existing law certain adopted children may be naturalized 
without compliance with the customary residence and_physical- 
presence requirements if the adoptive parents are regularly stationed 
abroad in the Armed Forces, or in the employ of the Government of 
the United States, or of certain firms, corporations, or organizations. 
The bill would make these special benefits also available if the adoptive 
parent is engaged as a missionary by a religious denomination or by 
an interdenominational mission organization having a bona fide 
organization within the United States. 

Whether the bill should be enacted involves que stions of policy Vv on 
which the Department of Justice prefers to express no opinion. 
However, it would seem that if benefits are to be acc orde «Ll missionaries 
working abroad for religious organizations, then the same benefits 
ought to be made available to other persons performing ministerial 
or priestly functions for such organizations. In this connection see 
provisions of section 317 of the Immigration and Nationality Act 
To accomplish this objective it is suggested that on line 6 of the bill 
following the word “missionary’”’ there should be inserted the lan- 
guage “or performing the ministerial or priestly functions,”’. Also, 
since section 11 of the act of September 11, 1957, amended section 323 
of the Immigration and Nationality Act by adding a new subsection 
designated “‘(c),’”’ it would appear that in lieu of the language ‘That 
section 11 of the Act of September 11, 1957, be’’ appearing on line 3 
of the bill there be substituted the language ‘‘That subsection (c) of 
section 323 of the Immigration and Nationality Act as amended is.” 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
LAWRENCE E. Watsna, 
Deputy Attorney General. 
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The Department of State submitted to the Committee on the 
Judiciary of the House of Representatives the following report dated 
June 25, 1958, relating to a similar bill introduced in the House of 
Representatives: 

JUNE 25, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cetuer: In your letter of May 15, 1958, you request the 
views of the Department on H. R. 10579, a bill to provide for the 
naturalization of certain alien children adopted by United States 
citizens who are missionaries stationed abroad. 

The purpose of H. R. 10579 appears to be to expedite the naturali- 
zation of children adopted by American-citizen parents connected with 
religious bodies. It is not clear whether the words “having a bona fide 
organization within the United States” are intended to qualify 
“religious denomination” or “interdenominational mission organiza- 
tion” or both. The bill should be amended so as to clarify this point. 
The word “organization”? seems to be used in two different senses on 
the seventh line. It is believed that a different word than “organiza- 
tion’? would be more appropriate for the second sense in which it 
appears to be used. 

Krom the standpoint of the foreign relations of the United States, 
the Department perceives no objection to the enactment of legislation 
of this character. However, since questions of naturalization are the 
primary responsibility of the Immigration and Naturalization Service, 
it is suggested that you consider requesting the views of that Service. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincere ly yours, 
Witiiam B. Macomser, Jr., 
Assistant Secretary, 
(For the Secretary of State). 


Consideration was given by the Committee on the Judiciary of the 
House of Representatives to the suggestions appearing in the report 
of the Department of State. That committee concluded, however, 
that inasmuch as the language used in the amended bill follows the 
language of section 317 of the Immigration and Nationality Act, 
further clarification of the terms used therein will not be required for 
this purpose. 

The committee agrees with that conclusion. 

Prior to the enactment of the Nationality Act of 1940, there had 
been no legislative recognition of the problems besetting members of 
the clergy and other functionaries who were required, in connection 
with their official duties, to remain abroad for protracted periods of 
time and who therefore found difficulty in meeting the requirements 
set forth in the naturalization statutes relating to maintenance of 
residence. 

The Immigration and Nationality Act further liberalized the 
residence requirements for these religious functionaries, and also 
enlarged the classes to be benefited, adding missionaries to the group. 

The instant bill, which adds persons performing religious duties and 
missionaries to the classes benefiting under section 323, as amended, 
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and section 319 of the Immigration and Nationality Act, removes the 
inconsistency which existed. 

The committee, after consideration of all the facts, is of the opinion 
that the bill (H. R. 13378) should be enacted. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italic, while 
existing law in which no change is proposed is shown in roman): 


SECTION 11 oF THE AcT OF SEPTEMBER 11, 1957 (71 Strat. 642) 


Sec. 11. Section 323 of the Immigration and Nationality Act is 
amended by adding at the na thereof the following new subsection: 
Any such adopted child (1) one of whose adoptive parents is 
(A) a citizen of the United States, (B) in the Armed Forces of the 
United States or in the employment of the Government of the United 
States, or of an American institution of research recognized as such 
by the Attorney General, or of an American firm or corporation en- 
gaged in whole or in part in the development of foreign trade and 
commerce of the United States, or a subsidiary thereof, or of a public 
international organization in which the United States participates by 
treaty or statute, or is authorized to perform the ministerial or priestly 
functions of a religious denomination having a bona fide organization 
within the United States, or is engaged sole ly as a “missionary by a 
religious denomination or by an interdenominational mission organiza- 
tion having a bona fide organization within the United States, and (C) 
regularly stationed abroad in such service or employment, and (2) 
who is in the United States at the time of naturalization, and (3) 
whose citizen adoptive parent declares before the naturalization court 
in good faith an intention to have such child take up residence within 
the United States immediately upon the termination of such service 
or employ ment abroad of such citizen adoptive parent, may be natural- 
ized upon compliance with all the re a irements of the naturalization 
laws except that no prior residence or specifted period of physical 
presence within the United States or within the jurisdiction of the 
naturalization court 01 A ie thereof shall be required, and paragraph 
(3) of subsection (a this section shall not be applicable. 


Supsection (b) oF Secrion 319 oF THE IMMIGRATION AND 


NATIONALITY Act (66 Strat. 244-245 


(b) Any person, (1) whose spouse is (A) a citizen of the United 
States, (B) in the employment of the Government of the United 
States, or of an American institution of research recognized as such 
by the Attorney General, or of an American firm or corporation 
engaged in whole or in part in the development of a trade and 
commerce of the United States, or a subsidiary thereof, or of a public 
international organization in which the U nited States ute ipates by 
treaty or statute, or is authorized to perform the ministerial or priestly 
functions of a religious denomination having a bona fide organ ation 
within the United States, or is engaged solely as a missionary by a 
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religious denomination or by an interdenominational mission organiza- 
tion having a bona fide organization within the United States, and (C) 
regularly stationed abroad in such employment, and (2) who is in the 
United States at the time of naturalization, and (3) who declares 
before the naturalization court in good faith an intention to take up 
residence within the United States immediately upon the termination 
of such employment abroad of the citizen spouse, may be naturalized 
upon compliance with all the requirements of the naturalization laws, 
except that no prior residence or specified period of physical presence 
within the United States or within the jurisdiction of the naturalization 
court or proof thereof shall be required. 


O 
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Mr. East.anp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 13451] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 13451) to amend section 245 of the Immigration and Nationality 
Act, and for other purposes, having considered the same, reports 
favorably thereon without amendment and recommends that. the 
bill do pass. 

PURPOSE OF THE BILL 


The purpose of the bill is (1) to revise section 245 of the Immigration 
and Nationality Act in such manner as to broaden the discretionary 
authority of the Attorney General to adjust the status of certain 
aliens admitted to the United States temporarily as nonimmigrants 
to that of aliens lawfully admitted for permanent residence in worthy 
cases, and (2) to grant nonquota status to aliens eligible for first 
perference quota visas on the basis of a petition approved by the 
Attorney General prior to July 1, 1958. 


STATEMENT 


Provision for the adjustment of immigration status in the United 
States, without institution of deportation proceedings, to that of 
permanent residents in behalf of aliens who came to the United States 
as nonimmigrants, was first enacted into law in section 245 of the 
Immigration and Nationality Act. At that time the conferees in their 
report on the legislation which became the Immigration and National- 
ity Act (H. Rept. No. 2096, 82d Cong., 2d sess., to accompany H. R. 
5678) pointed out that provisions of that legislation had been modified 
in conference so that special classes of aliens in the United States in a 
temporary status might, under prescribed conditions, have. their 
status adjusted to that of permanent residents without the necessity 
of leaving the United States. 
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Section 245 of the Immigration and Nationality Act at present pro- 
vides that the status of an alien who was lawfully admitted to the 
United States as a bona fide nonimmigrant and who is continuing to 
maintain that status may be adjusted by the Attorney General to that 
of an alien lawfully admitted for permanent residence as a quota 
immigrant, or as a nonquota immigrant who is the spouse or child of a 
United States citizen, under certain specified conditions. Those 
conditions are that the alien must make application for the adjust- 
ment; the alien must be admissible to the United States for permanent 
residence; a quota or noquota immigrant visa must be immediately 
available at the time the alien makes his application and also at the 
time his application is approved and if the alien claims nonquota 
status as the spouse or child of a United States citizen, he must have 
been in the United States for at least 1 year prior to acquiring that 
status. 

The administrative operations in the application of that section, and 
other related features of the general immigration law regarding 
adjustment of status of aliens within the United States, have been the 
subject of close scrutiny by the Committees on the Judiciary of both 
the Senate and the House of Representatives. For a considerable 
period of time, there has appeared to be a steadily mounting number 
of cases in which aliens determined by the Immigration and Natural- 
ization Service to be eligible for permanent residence in the United 
States in accordance with all the applicable provisions of the Immi- 
gration and Nationality Act, had to comply with what appeared in 
those cases to be an unnecessary procedure known as preexamination 
and voluntary departure with a view toward applying for an inmi- 

rant visa in one of the United States consular offices in Canada. 
Soe the fiscal year ending June 30, 1958, more than 7,000 aliens in 
the United States had their eligibility to enter as immigrants deter- 
mined in this country prior to sending them to Canada where they 
briefly appeared before a United States consular officer, and then 
returned to this country with an immigrant visa. 

In addition, the review of a considerable number of private relief 
immigration bills seeking adjustment of status of nonimmigrants has 
further demonstrated to the committee the desirability of general 
amendatory legislation on this subject. 

The language of the instant bill has been carefully drawn so as not 
to grant undeserved benefits to the unworthy or undesirable immi- 
grant. This legislation will not benefit the alien who has entered the 
United States in violation of the law. Further, this legislation does 
not affect the statutory standards of eligibility for immigration: mito 
the United States, and it does not change in any way the numerical 
limitations as set forth in the existing immigration quotas. Essen- 
tially, this is a procedural measure designed to smite existing 
practices and procedures developed by way of administrative regula- 
tions in existence, with minor changes, since 1935. In addition to a 
considerable saving of expense for the United States Government, 
aliens eligible to benefit from this legislation (most of whom are 
spouses of United States citizens, or skilled specialists whose services 
are urgently needed in the United States, or ministers of religious 
denominations, or members of other general or special nonquota 
immigrant classes) would also save the e xpense of journeys to Canada, 
rather high when consideration is given to the fact that many of the 
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prospective eligible immigrants live with their families in areas rather 
remote from the United States consular offices in Canada. 

Eligibility clauses of this bill are set forth so as to insure that the 
adjustment of immigration status will be available, in the discretion 
of the Attorney General, to an alien who (1) applies for such adjust- 
ment, (2) is eligible to receive an immigrant visa under all the qualita- 
tive and quantitative criteria of the immigration laws, and who 
(3) by the mere fact that he is physically present in the United States 
would not derive any special benefit to the detriment of the visa 
applicant who waits outside of the United States until his turn is 
reached on the consular waiting lists. In conformity with the existing 
statutes, the language of the bill has been drawn so as to permit its 
application to the cases arising thereunder pursuant to all the dis- 
cretionary powers of the Attorne »y General to waive or grant exemp- 
tions from the grounds of exclusion relating to aliens se eking immigrant 
visas including, but not limited to, the “Attorney General’s powers 
under the act of September 11, 1957. 

Section 2 of the bill recognizes the fact that the entry of aliens, 
whose services are urgently needed in the United States by reason of 
their high education, experience, exceptional ability, their special 
skills, etc., and their spouses and children, is in the best interests of 
the United States. The Congress recognized the desirability of such 
policy in enacting sections 9 and 12 of the act of September 11, 1957, 
and the provisions of section 2 represent a continuation of that 
policy for a limited period of time pending a further review of the 
extent to which the entry of highly skilled and exceptionally qualified 
immigrants is beneficial to the economy and the welfare of the United 
States. 

The following letter dated July 18, 1958, was addressed to the 
chairman of the committee on the Judiciary of the House of Repre- 
sentatives by the Deputy Attorney General, relating to the bill: 

JuLy 18, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrmMan: This is in response to your request for the 
views of the Department of Justice concerning H. R. 13451, a bill to 
amend section 245 of the Immigration and Nationality Act. 

An analysis of the bill is attached. Since it appears that the ob- 
jective of this bill is in line with the program of the President in respect 
to the conferral of discretionary authority upon the Attorney General 
to adjust the status of aliens in the United States who are found worthy 
of that privilege, enactment of the bill is recommended. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
LAWRENCE E. Watsu, 
Deputy Attorney General. 


ANALYSIS OF H. R. 13451 
This bill revises section 245 of the Immigration and Na- 


tionality Act. It provides that the Attorney General may 
adjust the immigration status of an alien who was admitted 
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to the United States as a bona fide nonimmigrant to that of 
an alien lawfully admitted for permanent residence, in his 
discretion, and pursuant to such regulations as the Attorney 
General may prescribe. ‘The alien must make application for 
such adjustment, and must establish that he is eligible to 
receive an immigrant visa and is admissible to the United 
States for permanent residence. It is also necessary for him 
to prove that an immigrant visa was available to him at the 
time of his snoleniiea, and at the time his application is 
approved. The bill provides that a quota immigrant visa 
shall be col sidered available only if the portion of the quot a 
to which the alien is ¢ hargeable is undersubscribed by appli- 
cants on a consular waiting list. 

Upon approval of an application for adjustment, the alien’s 
etal admission for permanent re sidence is to be recorded as, 
of the date of the order approving the andibention, and the 


Secretary of State is directed to reduce by one the quota of 


the quota area to which the alien is chargeable under section 
202 of the act for the fiscal year current at the time such 
adjustment ismade. The bill further provides that its provi- 
sions are not applicable to an alien who is a native of any 
country contiguous to the United States or of any adjacent 
island named in section 101 (b) (5) of the act. 

Under existing section 245, an alien who was lawfully 
admitted to the United States as a nonimmigrant and is 
continuing to maintain that status, may have his status 
adjusted to that of a permanent resident either as a quota 
immigrant or as a nonquota immigrant claiming nonquota 
status as the spouse or child of a United States citizen. The 
latter class must establish 1 vear’s presence in the United 
States before acquiring the claimed nonquota status. An 
application for adjustment automatically terminates the 
alien’s nonimmigrs ant status. Other nonquota classes are 
not included in » benefits provided | »\ existing law. The 
require ments of i prese so law as to the date of the record of 
lawful admission and a charge against the quota are the same 
as are contained in this bill. 


1e committee, after consideration of all the facts, is of the opl 
the bill (H. R. 13451) should be enacted. 


CHANGES IN EXISTING LAW 


c. 245. (a) The status of an alien who w s Dl: iwi lv] admi 
1e [ nited States as a bona fide nonimmicrant Fan d who IS 
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ng to maintain that status] may be 4 usted by the Attorney 


ral, in his discretion [(] and under such regulations as he 
ribe, [to insure the application of this nainaeaih solely to 
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Rules of the Senate, changes in existi law mad c. the bill, as | 
reported, are shown as follows (new matter Is seintad in italic, while 
existing law in which no change IS proposed is shown i roman 
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cases of aliens who entered the United States in good faith as non- 
immigrants) ] to that of an alien lawfully admitted for permanent 
residence Eas a quota immik; grant or as a nonquota immigrant under 
section 101 (a) (27) (A),J if (1) the alien makes an application for 
2) the alien is eligible to receive an immigrant visa 
admissible to the United States for permanent residence, 


[under this Act, J [a quota or noaquota] an immigrant visa was 
immediately ay lable to him at the time of his applic ation [for 
adjustme nt Jj and (4 To quota or nonquota J an immigr ant visa is 
immediately available to him at the time his application is ere 
f.and (4 claiming & nonquota status under section 101 (a) (27) (A) 


he has been in the United States for at least one year prior to oneniitan 
that stat is] \ quota immigrant visa shall be considered immediately 
available for the purposes of this subsection only if the portion of the 
quota to Which the alien is che ieee able is unde rsubse ribed by applic ants 
registered on a consular waiting list. [Any alien who shall file an 
application for adjustment of his status under this section shall 
thereby terminate his nonimmigrant status. ] 

b) Upon the approval of an application for adjustment made under 
subsectionj(a),§the Attorney General shall record the alien’s lawful 
admission for permanent residence as of the date the order of the 
Attorney General approving the application for the adjustment of 
status is made, and the Secretary of State shall reduce by one the 
quota of the quota area to which the alien is chargeable under section 
202 for the fiscal year current at the time such adjustment is made. 

The provisions of this section shall not be applicable to any alien 
pho is a native of any country contiguous - _— United States, or of any 


adja 4 ela O¢ d ivi section 101 (b) ( 
Secrion 12 oF THE Act OF SEPTEMBER 11, 1957 (71 Strat. 639) 
5 12. Any alien eligible for a quota immigrant status under the 


provisions of section 203 (a) (1), (2), or (8) of the Immigration and 
Nationality Act on the basis of a petition approved by the Attorney 
General pri » July 1, 1957, shall be held to be a nonquota immigrant 
and, if othe rw i admissible under the provisions of that Act, shall be 
issued a nonquota immigrant visa: Provided, That, upon his applica- 
tion for an immigrant visa, and for admission to the United States, 
the alien is found to have retained his rel: ationship to the petitioner, 
and status, as established in the approved petition. 


we Src 2A. Any alien eligible for quota immigrant status under the 
pro f section 2038 (a) 1) of the Immigration and Nationality 
Act the hasis of a netition aeaeena by the Attorne y General prior to 
JU fs 15S. s al ll be hel l to be a nonquota immigrant and shall be issued 


qd LG Td ann id ant mesa: P rovided. That. upon his ap plication for 


a mmigrant visa and jor admission to the United States the alien is 
OUT ian have etaine / his status as established mM the approved petition. 
Th SECTLOI shall be applicable only to alie ns admissible to the l nite d 

States except for the fact that an immigrant visa 1s not promptly available 

for suance to them because the quota of the quota area to which they are 
hea hle 4s ersubseribed 
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NEWINGTON SCHOOL DISTRICT SEP 9 
AIN 


Avcaust 4, 1958.—Ordered to be printed 


Mir. Eastuanp, from the Committee on the Judiciary, submitted the 


following 


REPORT 
[To accompany H. R. 4804] 


The Committee on the Judiciary, to which was referred the bill 
H. R. 4804) for the relief of the Newington School District, New 
Hampshire, having considered the same, reports favorably thereon, 
with an amendment, and recommends that the bill, as amended, do 
pass. 


AMENDMENT 


On page 2, line 1, after the word “Provided,”’, insert the following: 


That the appropriate authorities convey to the United States 
all their right, title and interest in and to the township school 
property located at Newington, New Hampshire, which 
property has been rendered useless for school purposes due to 
the noise and danger from Department of the Air Force 
aircraft using Pease Air Force Base: Provided further, 


PURPOSE OF AMENDMENT 


The purpose of the amendment is to Insure that the Newington 
School authorities convey to the United States their right, title, and 
interest in and to the township school property which has been ren- 
dered useless for school purposes. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to authorize 
and direct the Secretary of the Treasury to pay the sum of $73,248 
to the Newington School District, Newington, New Hampshire, in full 
satisfaction of all of its claims against the United States for costs to 
be incurred in relocating an elementary school because the noise and 
danger from aircraft using the Pease Air Force Base has made such a 
relocation necessary. 
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NEWINGTON SCHOOL DISTRICT 


STATEMENT 


The schoolyard of the Newington Elementary School at Newington, 
N. H., borders on the Pease Air Force Base. The school building 
itself is just 1,800 feet from the end of the concrete runway used by 
jet bombers operating at the base. The school is in such a position 
that it is 1,500 feet from the extended centerline of that runway. The 
Pease Air Force Base is primarily used for jet-bomber operations. 
The resultant high level of noise produced when the bombers use the 
runway disrupts classes held at the school. H. R. 4804 was intro- 
duced to provide legislative relief for the Newington community by 
providing for the cost of relocating the school. 

The House Judiciary Committee’s Subcommittee on Claims held 
a hearing on this matter on April 30, 1958. On the basis of the testi- 
mony at the hearing, the subcommittee felt that a hearing at the site 
of the school would be necessary to adequately reflect the facts of the 
matter. In particular, the subcommittee was concerned as the actual 
effect on the conduct of the classes in the school, and also the degree 
of urgency for legislative relief in this instance. Accordingly, a 
hearing was held by the subcommittee at Newington, N. H., on June 
2, 1958, at the town hall just across from the school. At that hearing 
the subcommittee heard testimony given by persons with actual 
knowledge of the problem, including school officials, Air Force repre- 
sentatives, and other interested people. The members of the sub- 
committee were able to hear the noise complained of, and also to visit 
the school here concerned. 

The present school is a well built structure of masonry construction 
in good re pi air with sufficient room for the present needs of the com- 
munity. There is a large playground in back of the school which is 
well suited to th e school operation. The school contains 2 classrooms 
and a teachers’ room, and in addition has 2 restrooms, hallways, and 
a boilerroom. The testimony presented at the hearing established 
that the present building contains approximately 4,200 square feet of 
space. The number of pupils attending the school at the time of the 
hearing was 54. 

The hearing on June 2, 1958, established that the noise of the air- 
craft oper: ating from the nearby runway has seriously prejudiced the 
use of the building for school purposes. 

The subcommittee members attending the hearing had the oppor- 
tunity of hearing for themselves the volume of the noise which has 
been referred to. A witness was testifying while seated at a small 
table immediately in front of the members, and the noise was such 
that he could not be heard and the subcommittee had to suspend 
proceedings until the noise subsided 

On the basis of the evidence pres ented in connection with this 
matter, the House committee has determined that there exists a noise 
problem at the Newington Elementary School of such a serious nature 
that classes can be conducted only under extremely adverse circum- 
stances. The associated difficulties and problems which have been 
imposed on the teachers and pupils of the school have made the con- 
tinuance of the use of the school building for school purposes all but 
impossible. The House committee has therefore determined that this 
is a proper case for legislative relief. 
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The House Judiciary Committee arrived at the sum stated in the 
bill in the following manner: That committee considered a similar 
matter involving the cost of school facilities last year. At that time 
it was determined that the national average of cost for school con- 
struction for the years 1955-56 was about $17.44 per square foot. 
At the hearing on the Newington School bill the testimony estab- 
lished that the present building contains about 4,200 square feet. 
The committee has concluded that it would not be justified in recom- 
mending the payment of the full amount for a replacement school. 
On the other hand, it is felt that it would be unfair to limit the pay- 
ment to the amount of original cost. Therefore, the committee has 
decided that the most fair adjustment would be to fix the amount 
of payment by applying the current cost, as being $17.44 per square 
foot, to the above amount of area of the present school. When the 
figure of 4,200 is multiplied by $17.44, the result is $73,248. This 
figure is less than the amount stated in the bill as introduced, and is 
also conside rably less than the cost of replacement as established at the 
hearings. However, the committee feels that it represents a fair 
amount in the light of all of the factors involved. 

This committee is in agreement with the figure arrived at by the 
House Judiciary Committee. 

The Department of the Air Force in reporting on the merits of 
this proposal to the House Judiciary Committee advised that com- 
mittee that the Department of Defense was of the opinion that the 
merits of any claim against the Government for noise and danger 
resulting from military aircraft operations should be resolved ‘by 
court action, and therefore recommended against favorable consider- 
ation of H. R. 4804. The House Judiciary Committee considered the 
adverse comments of the Department of the Air Force and concluded 
that there is an a y and a clear-cut need for legislative relief. 
The Department of Defense cadicatid to the House committee that 
the school districts look only to the courts for redress but that com- 
mittee felt that substantial justice could best be accomplished most 
quickly by legislative action, as provided for in the present legislation. 

This committee is in agreement with the conclusions reached by the 
House committee and notes that that committee held hearings not only 
in Washington, but at the site in New Hampshire, and thoroughly 
explored all the facts and finally concluded that legislative relief in 
this instance was necessary. This committee further notes that in 
the Ist session of the 85th Congress this committee approved S. 807, 
a bill for the relief of the Jackson School township, in Indiana, wherein 
the sum of $275,000 was paid to that township for relocation of the 
school because of the noise from an adjoining airbase. This bill calls 
for the sum of $73,248, and whereas the Lincoln Public School in 
Jackson township was located 3 miles southwest of the end of the 
Air Foree runway and was three-fourths of a mile northeast of the 
extended centerline from that runway, the Newington School District 
school building is only 1,800 feet from the end of the concrete runway 
and 1,500 feet from the extended centerline of the runway. 

This committee therefore concludes that this bill has equal merit 
and accordingly recommends favorable consideration of H. R. 4804, 
as amended. 

Attached hereto and made a part hereof is the report of the Air 
Force submitted in connection with this proposal. 
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DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, December 31, 1957. 

Hon. EMANUEL CELLER, 

Chairman, Committee on the Judiciary, 

House of Re prese ntatives. 
Dear Mr. CuarrMan: Reference is made to your letter of March 

1957, requesting views on H. R. 4804, 85th Congress, a bill for the 
relief of the Newington School District, New Hampshire. The 
Secretary of Defense has delegated to this Department the responsi- 
bility for expressing the views of the Department of Defense on H. R. 
4804. 

The purpose of this legislation is to authorize and direct the Secre- 
tary of the Treasury to pay the sum of $90,000 to the Newington 
School District, New Hampshire, in full satisfaction of all claims 
against the United States for costs to be incurred by such school 
district in relocating a school which has been made necessary because 
of noise and danger from aircraft using Portsmouth Air Force Base, 
N. H. Since the introduction of this bill, Portsmouth Air Force Base 
has been redesignated as Pease Air Force Base. 

The Newington School is located approximately 1,600 feet off the 
northwest end of the runway at Pease Air Force Base and, since it is 
just outside of the clear zone, the building is not considered an obstruc- 
tion to air navigation. 

The Department of Defense is of the opinion that the merits of 
any claim against the Government for noise and danger resulting from 
military aircraft operations should be resolved by court action and 
recommends against enactment of H. R. 4804. 

In this connection your attention is called to the following state- 
ment made by the P reside nt on Se pte mber 4, 1957, when he approved 
S. 807, legislation similar to H. R. 4804: 

“T have approved S. 807, for the relief of ere School Township, 
Indiana. I have done so only because in t » bill itself Congress has 
made a finding that the school property has been rendered useless for 
school purposes due to the noise and dat iver from aircraft using 
Bunker Hill Air Base. 

“Such questions of fact should more sparoges ately be determined 
by the courts, and hereafter I shall insist that these disputed fact 
questions be determined by our courts in the usual way.”’ 

The proposed legislation will have no budgetary effect insofar as 
the Department of Defense is concerned. 

This report has been coordinated within the Department of Defense 
in accordan we with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that the ‘re is no obje ction to the 
submission of this report. 

Sincerely yours, 
Maucotm A. MacInryre, 
Acting Secretary. 
O 
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Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany H. R. 7260) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 7260) to amend title 18, United States Code, section 3651, so 
as to permit confinement in jail-type institutions or treatment institu- 
tions for a period not exceeding 6 months in connection with the grant 
of probation on a 1l-count indictment, having considered the same, 
reports favorably thereon, with an amendment, and recommends that 
the bill, as amended, do pass. 


AMENDMENT 


On page 2, in line 1, strike the words, “except in the District of 
Columbia,’’. 
PURPOSE OF THE AMENDMENT 


The purpose of the amendment is to delete from the bill the language 
which would except the District of Columbia from its provisions. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to amend 
section 3651 of title 18, United States Code, so as to permit confine- 
ment for a period not exceeding 6 months in connection with the grant 
of probation on a 1-count indictment. 
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STATEMENT 


The proposed legislation has been requested by the Administrative 
Office of the United States Courts. 

Inder existing law (sec. 3651, title 18, U. S. C.), where a defendant 
is convicted of any offense not punishable - death or life i imprison- 
ment, the court may suspend the sentence and place the defendant 
on probation. 

It is clear that in such a case the court, under the existing law, 
must suspend the whole sentence and not just a part of it. 

There are many instances, however, where Federal judges feel that 
it would be in the public interest for probation to be granted only 
after the defendant has served a part of a sentence, that there should 
be some confinement before a grant of probation rather than having 
probation granted in place of the whole sentence. 

In practice, Federal judges have long achieved this result where a 
defendant is convicted on 2 or more counts by sentencing the defend- 
ant to some confinement on 1 count and granting probation on 
another count. 

The proposed legislation, which applies only to those instances where 
the court now has authority to grant probation, would permit a 
similar result to be achieved in the case of a one-count indictment, by 
adding the following paragraph to the existing law: 


Upon entering a judgment of conviction of any offense not 
punishable by death or life imprisonment, if the maximum 
punishment provided for such offense is more than 6 months, 
any court having jurisdiction to try offenses against the 
United States, when satisfied that the ends of justice and the 
best interest of the public as well as the defendant will be 
served thereby, may impose a sentence in excess of 6 months 
and provide that the defendant be confined in a jail-type insti- 
tution or a treatment institution for a period not exceeding 
6 months and that the execution of the remainder of the sen- 
tence be suspended and the defendant placed on probation 
for such period and upon such terms and conditions as the 
court deems best. 


In testimony on the proposed legislation before a subcommittee of 
the Committee on the Judiciary, House of Representatives, Hon. John 
J. Parker, chief judge, United States Court of Appeals for the Fourth 
Circuit, commented that 


this is really to take care of the situation where the judge 
thinks that the man ought to be admitted to probation, but 
that he ought to serve a little while in prison before he has 
the benefit of probation. 
* * * * * 

This very practice has been possible for years and has been 
upheld by the Supreme Court, where there are two or more 
counts in the indictment * * *. 


In the same hearing, Hon. Albert B. Maris, judge, United States 
Court of Appeals for the Third Circuit, commented 


You are faced today in the one-count indictment with either 
immediate probation—no imprisonment whatever—or a term 
of imprisonment without any probation in which case -you 
have got to impose the full term and it must be served. 
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The committee believes that the proposed legislation is meritorious 
and recommends it favorably. 

The proposed legislation, as passed by the House of Representatives, 
excepted the District of Columbia from its provisions. This was for 
the reason that the District of Columbia at that time had its own 
Probation Act. This committee, however, on May 19, 1958, favor- 
ably reported legislation to make the Federal Probation Act applicable 
to the District of Columbia which became Public Law 463 on June 20, 
1958. The proposed legislation is accordingly amended to remove the 
language which would exc ept the District of Columbia from its 
application. 

Attached and made a part of this report is a letter, dated April 25, 
1957, to the Vice President from Mr. Elmore Whitehurst, Acting 
Director, Administrative Office of the United States Courts, trans- 
mitting a draft of the proposed legislation. 





ADMINISTRATIVE OFFICE OF THE UNITED States Courts, 
Washington, D. C., April 25, 1957. 
Hon. Ricuarp M. Nrxon, 
Vice President of the United States, 
United States Senate, Washington, D. C. 

Dear Mr. Vice Presipent: In behalf of the Judicial Conference 
of the United States, I enclose a draft of bill to amend section 3651 of 
title 18 of the United States Code in relation to the placing on pro- 
bation of offenders convicted in the Federal courts. The amendment 
would add to the present section which defines the powers of the 
district courts in granting and administering probation, a new para- 
graph which would provide that after a judgment of convict on of 
any offense not punishable by death or life imprisonment, if the 
maximum punishment provided is more than 6 months, the court 
except in the District of Columbia, may impose a sentence in excess 
of 6 months and provide that the defendant be confined in jail-type 
institution or a treatment institution for a period not exce dng 6 
months and the defendant placed on probation for such perod and 
upo. such terms and conditions as the court deems best. 

(At present when a defendant is convicted on more than 1 count of 
an indictment, the court may sentence him to imprisonment on 1 
count and place him on probation on another. Numerous judges 
throughout the country do this believing that a term of imprisonment 
preceding probation may be advisable. When the conviction is on 
a single-count indictment this course is not open. 

Many judges, who, after conviction on indictments of more than 1 
count are accustomed to provide for a combined treatment by im- 
prisonment and probation, have been urging that the statute should 
be amended to permit this where the conviction is on only 1 count. 
They are of the opinion that confinement for a brief period in a suitable 
jail or treatment institution has a salutary effect upon an offender and 
is conducive to his rehabilitation on probation to follow. In this view 
the Judicial Conference of the Ninth Circuit recommended legislation 
providing for this practice a number of years ago. A committee of 
the Judicial Conference, consisting of Chief Judge Orie L. Phillips, of 
Colorado, now retired, and Chief Judge John Biggs, Jr. of Delaware, 
recommended to the Judicial Conference at a meeting in March 1955 
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the provision contained in the pending bill as an appropriate measure 
for the purpose. The Judicial Conference of the United States di- 
rected that the report of the committee be circulated among the circuit 
and district judges for an expression of their views. At the following 
meeting of the Judicial Conference held in September 1955 the com- 
mittee reported that this had been done and that a large majority of 
the judges who had replied favored the proposed legislation. There- 
upon the Conference voted to recommend to the Congress the 
enactment of such a law. 

Accordingly I present the measure and trust that it may receive 
favorable consideration. 

Sincerely yours, 
ELMORE WHITEHURST, 
Acting Director. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italics, and 
existing law in which no change is proposed is shown in roman): 


TirLe 18, Unirep States Cope 


§ 3651. Suspension of sentence and probation. 

Upon entering a judgment of conviction of any offense not punish- 
able by death or life imprisonment, any court having jurisdiction to 
try offenses against the United States, except in the District of Colum- 
bia, when satisfied that the ends of justice and the best interest of the 
public as well as the defendant will be served thereby, may suspend 
the imposition or execution of sentence and place the defendant on 
probation for such period and upon such terms and conditions as the 
court deems best. 

Upon entering a judgment of conviction of any offense not punishable 
by death or life imprisonment, if the marimum punishment provided for 
such offense ts-more than six months, any court having jurisdiction to try 
offenses against the United States, when satisfied that the ends of justice 
and the best interest of the public as well as the defendant will be served 
thereby, may impose a sentence in excess of six months and provide that 
the defendant be confined in a jail-type institution or a treatment institu- 
tion for a period not exceeding siz months and that the execution of the 
remainder of the sentence be suspended and the defendant placed on 
probation for such period and upon such terms and conditions as the 
court deems best. 

O 
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Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 3820] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3820) to amend section 490 of title 14, United States Code, 
relating to the settlement of claims of military and civilian personnel 
of the Coast Guard, and for other purposes, having considered the 
same, reports favorably thereon with amendments and recommends 
that the bill, as amended, do pass. 


AMENDMENTS 


On page 4, following line 2, add the following new sections: 


Src. 4. The fourth sentence of section 645 (a) of title 14, 
United States Code, is amended by deleting therefrom the 
words “The amount allowed on account of personal injury or 
death shall be limited to reasonable medical, hospital, and 
burial expenses actually incurred, except that”, and by capi- 

talizing the next following word “no”. 

Sec. 5. Section 645 (b) of title 14, United States Code, is 
amended to read as follows: 

“(b) No claim shall be settled under this section unless 
presented in writing within two years after the occurrence of 
the accident or incident out of which such claim arises unless 
it occurs in.time of war or armed conflict, or war or armed 
conflict intervenes within two years after its occurrence, in 
which event any claim may on good cause shown be pre- 
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sented within two years after peace is established or such 
armed conflict terminates. The dates of commencement and 
termination of an armed conflict for the purpose of this sec- 
tion shall be established by concurrent resolution of the Con- 
gress or by determination of the President.” 

Src. 6. That the amendment made by section 4 of this 
Act shall be effective only with respect to claims accruing 
after the date of enactment of this Act. 


Amend the title so as to read: 

To amend sections 490 and 645 of title 14, United States Code, relative to the 
settlement of claims of military and civilian personnel of the Coast Guard, and 
for other purposes. 

PURPOSE 


The purpose of the proposed legislation, as amended, is to com- 
bine into 1 bill 2 bills amending title 14 of the United States Code, 
both of which refer to the settlement of claims of the Coast Guard, 
and which will confer on the Secretary of the Treasury, with respect 
to the Coast Guard, the same authority now conferred on the Secretary 
of Defense with respect to military and civilian personnel of ths at 
Department. 

STATEMENT 


This legislation has been recommended by the Secretary of the 
Treasury. 

Prior to the enactment of title 14 into positive law on August 4, 
1949, the so-called Military Personnel Claims Act was applicable to 
the Coast Guard. Since that time, the Military Personnel ae Act 
has been amended by the acts of July 3, 1952 (66 Stat. 321) ; the act of 
August 1, 1953 (67 Stat. 317), and June 7 7, 1956 (70 Sts a 255). The 
amendments proposed in the first three sections of the instant bill 
would amend section 490 of title 14 in the same way that the Military 
Personnel Claims Act of 1945 has been amended. Subsection 1 would 
establish a maximum limit of $6,500 on claims to be paid to military 
and civilian personnel of the Coast Guard on account of loss or damage 
to their property as an incident of their service. It also authorizes 
the Secretary of the Treasury to settle claims made by survivors of 
such personnel, whether or not the incident giving rise to the claim 
occurred simultaneously with or subsequent to the death of such per- 
sonnel, and increases the time allowed for filing claims from 1 to 2 
years. It further reopens the time for filing claims heretofore dis- 
approved, because of late filing, for 1 year from the time of enact- 
ment of this act. 

Section 490 now provides that the time limitation may be waived 
if a war intervenes between the time of the occurrence giving rise to 
the claim and the end of the time for the filing of suc h claim. The 
inst unt bill would amend this section to permit a similar waiver if an 

“armed conflict” should occur during the period. It also provides 
that the dates of commencement and termination of an “armed con- 
flict” are to be established by a concurrent resolution of the Congress 
or by the determination of the President. 

Sections 4 through 6 of the bill, as amended, provide for the settle- 
ment of claims incident to noncombatant activities of the Coast Guard 
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to make them analogous to the laws now relating to activities of the 
Army, Navy, and Air Force and administered by the Secretary of 
Defense, the latter action having been taken by v irtue of Public Law 
446 of the 84th Congress. 
Section 4, therefore, deletes from existing law the words: 


the amount allowed on account of personal injury or death shall 
be limited to reasonable medical, hospital, and burial expenses 
actually incurred, except that— 
so as to permit the payment of amounts not in excess of $1,000 for such 
items of a claim. 

Section 5 amends existing law so as to change from 1 to 2 years the 
time for filing claim, unless it occurs in time of w ar, or, as in section 
(1) (c), an armed conflict intervenes, in which event the claim may be 
area od within 2 years of the termination of such war or armed 
conflict, the dates of commencement and termination of the latter 
having been established by concurrent resolution of the Congress or by 
a determination of the President. 

The amendments made by section 4 of this act shall be effective 
only with respect to claims accruing after enactment of this act. 

The staff of the committee has been advised inform: lly that claims 
settled by the Secretary under the first 3 sections of this act have 
averaged about $130 each over the past 4 years, and claims settled 
under sections 4 to 6 have averaged about $150 each in a like period. 

Attached hereto for the information of the Senate are letters ad- 
dressed to the Speaker of the House dated January 18 and January 23, 
1957, respectively, forwarded by the Secretary of the Treasury and 
requesting enactment of this legislation. 


Treasury DreparTMENT, 
Washington, January 18, 1957. 
The Speaker or THE House or REPRESENTATIVES. 

Sir: There is transmitted herewith a draft of a proposed bill to 
amend section 490 of title 14, United States Code, relating to the 
settlement of claims of military and civilian personnel of the Coast 
Guard, and for other purposes. 

The purpose of this proposed legislation is to give the Secretary of 
the Treasury the same authority to settle claims of Coast Guard mili- 
tary and civilian personnel as is now held by the Secretaries of the 
military departments with respect to similar claims in their depart- 
ments. 

Section 490 of title 14, United States Code, is based on the Military 
Personnel Claims Act of 1945, now codified in section 2732 of title 10, 
United States Code. Prior to the enactment of title 14 into positive 
law on August 4, 1949, the Military Personnel Claims Act was appli- 
cable to the Coast Gu: rd, The 1945 act was amended by the acts of 
July 3, 1952 (66 Stat. 321), August 1, 1953 (67 Stat. 317), and June 

1956 (70 Stat. 255). This proposed bill would amend section 490 
in the same way that the Military Personnel Claims Act of 1945 has 
been amended. 

The proposed legislation would establish a limit of $6,500 on claims 
paid under section 490. Also, the addition of a new subsection to 
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section 490 would authorize the Secretary of the Treasury to settle 
claims made by survivors of personnel whether or not the incident 
giving rise to the claims occurred simultaneous sly with or subsequent 
to the death of such personnel. Moreover, the proposed legislation 
would change the time allowed for filing claims from 1 year to 2 years, 
which is the time limit now applicable to the other services. Finally, 
the proposal would suspend for 1 year all time limitations on filing of 
such claims to allow for the consideration of new claims aur ising under 
section 490, as amended, and for the reconsideration of claims pre- 
viously disapproved as not having been filed within the legal time. 
Similar bills, without the $6,500 limitation, were iotentaons in the 
84th Congress as S. 1302 and H. R. 3661. 

It would be appreciated if you would lay the proposed bill before 
the House of Representatives. A similar proposed bill has been 
transmitted to the President of the Senate. 

The Department has been advised by the Bureau of the Budget that 
there is no objection to the submission of this proposed legislation to 
the Congress. 

Very truly yours, 
Davin W. KenpDat1, 
Acting Secretary of the Treasury. 


Treasury DEPARTMENT, 
Washington, January D3. 1957. 
The SpEA KER OF THE Howse oF REPRESENTATIVES. 

Sm: There is rye i herewith a draft of a proposed bill, to 
amend section 645 of title 14, United States Code, relating to the 
settlement of claims incident to activities of the Coast Guard, and 
for other purposes. 

Section 645 of title 14 9 United Sti ates Code. provides f ‘or -y settle- 
ment of certain claims against the Coast Guard. The act of July 3, 
1943 (ch. 189, 57 Stat. 372), as amended, now codified as section 2733 
of title 10, United States Code, provides for the settlement of similar 
claims against the other armed services, that is, claims for damage 
to or loss or destruction of property or personal injury or death caused 
by negligent or wrongful act or omission of military personnel or 
elvilian employees of the service concerned while acting within the 
scope of their employment or otherwise incident to noncombat. ac- 
tivities. The act *, July 3, 1943, was formerly applicable to the 
Coast Guard (act of December 28, 1945, 59 Stat. 662, as amended 
by the act of March an 1946, 60 Stat. 56). However, when title 14, 
United States Code, was enacted into positive law by the act of 
August 4, 1949 (63 Stat. 495), the applicability of the act of July 3, 
1943, to the Coast Guard was repealed and section 645 was enacted 
to provide for the settlement of claims against the Coast Guard 
formerly settled under the act of July 3, 1943. For the sake of uni- 
formity the Pe ae of section 645 should be parallel with those 
of the act of July 3, 1943. 

The purpose of this proposed legislation is to amend section 645 of 
title 14, United States Code, in the same manner as the act of July 3 


Oe. 


1943, as amended, was further amended by Public Law 446, 84th 
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Congress (70 Stat. 60). Public Law 446 amended the act of July 3, 
1943, so as to (1) provide a statute of limitations of 2 years rather than 
1 year, in accord: unce with other similar statutes, (2) to amend the 
definition of “war” so as to include a period of armed conflict, and, (3) 
to broaden the act to include loss of earnings, diminished earning 
capacity, permanent injury, pain and suffering, and death benefits. 
Under the act of July 3, 1943, the amount of a claim for personal 
injury or death was formerly limited to “reason able medical, hospital, 
and burial expenses, actually incurred * * *,” 

It would be appreciated if you would la ay the proposed bill before the 
House of Representatives. A similar proposed ill has been trans- 
mitted to the President of the Senate. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this proposed legislation 
to the Congress. 

Very truly yours, 
Davin W. Kenna, 
Acting Secretary of the Treasury. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman) : 
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$490. Settlement of claims of military and civilian personnel. 

(a) The Secretary, and such other officer as he designates for such 
purposes and under regulations prescribed by him, may consider, 
ascertain, adjus st, determine, settle, and pay any claim not an excess of 
SG00 against the United States, including claims not heretofore 
satisfied arising on or after December 7, 1939, of military personnel 
and civilian employees of the Coast Guard, when such claim is sub- 
siantiated, and the property determined to be reasonable, useful, 
necessary or proper under the attendant circumstances, in such manner 
as the Secretary may by regulations prescribe, for damage to or loss, 
destruction, capture, or abandonment of personal property occurring 
incident to their service, or to replace such personal property in kind, 
if the damage to or loss, destruction, capture, or abandonment of 
property shall not have been caused in whole or in part by any negli- 
gence or wrongful act on the part of the claimant, his agent, or em- 
ployee, and shall not have occurred at quarters occupied by the 
claimant within the continental United States, excluding Alaska, 
which are not assigned to him or otherwise provided in kind by the 
Government. 

(b) Inthe event of the death of any person among the military per- 
SOV ] or civilian é mploye CS e7vuliNne rate d mn subse Cc tion (a), the Ne creé- 
Cary May consid v. ascertain, ad just 9 de termine, ceils and pay any 
claim. otherwise coqniz sable unde ? this section, presented by the S8Ur- 
vivor of such person for damage to or loss, destruction, capture, or 
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ubandonment of the personal property of such person, regardless of 
whether such damage, loss, destruction, capture, or abandonment oc- 
curred concurrently with or subsequent to such death. For the pur- 
poses of this section, the term “survivor” means surviving spouse, child 
or children, parent or parents, or brothers or sisters or both, of the 
decedent, and claims by survivors shall be settled and paid in that 
order of precedence. 

[b] (c) No claim shall be settled under this section unless pre- 
sented in writing within [one year] two years after the accident or 
incident out of which such claim arises [shall have] Aas occurred; if 
such accident or incident occurs in time of war [,] or in time of armed 
conflic tin which the A rr ad Force 8 of the Unite d Ntates are ¢ NIU AGE d. or 
if war or such armed conflict intervenes within [one year] two years 
after its occurrence, any claim may, on good cause shown, be presented 
within [one year] two years after [termination of the war.] such good 

ause ceases to exist. but not later than two years after peace is @ stab- 

lish Or SUC A aATVNV« ad conflict terminate 2. re he date S of Commencement 
and termination of an armed c onfitet for the purpose of this subsection 
shall be as established by concurrent resolution of the Congress or by 
determination of the President. 

[c] (d) Any such settlement made by the Secretary, or his designee, 
under the authority of this section and such regulations as he may 
prescribe hereunder, shall be final and conclusive for all purposes, 
notwithstanding any other prov ision of law to the contrary. 

[d] (e) Such ap propriations as may be required for the settle- 
ment of claims under the provisions of this section are authorized. 
Coast Guard appropriations shall be available for the settlement of 
claims by the Secretary or his designee under the provisions of this 
section. 

* * * * * * * 
§ 645. Settlement of claims incident to activities of the Coast Guard. 

(a) The Secretary and, subject to appeal to the Secretary, such other 
officer as he may designate for such purposes and under regulations 
prescribed by him, may consider, ascertain, adjust, determine, settle, 
and pay in an amount not in excess of $1,000, where accepted by a 
claimant in full satisfaction and final settlement, any claim against 
the United States arising on or after May 27, 1941, when such claim 
is substantiated in such a manner as the Secretary may by regulations 
prescribe, for damage to or loss or destruction of property, real or 
personal, or for personal injury or death, caused by military personnel 
or civilian employees of the Coast Guard while acting within the 
scope of their employment (excluding claims cognizable under sec- 
tions 1346 (b) and 2401 (b), and chapter 171, of Title 28), or otherwise 
incident to noncombat activities of the Coast Guard, including 
claims for damage to or loss or destruction by criminal acts of regis- 
tered or insured mail while in the possession of Coast Guard authori- 
ties, claims for damage to or loss or destruction of personal property 
bailed to the Government, and claims for damages to real property 
incident to the use and occupancy thereof, whether under a lease, 
express or implied, or otherwise. The provisions of this section sh: ull 
not apply to claims for personal injury or death of military personnel 
or civilian employees of the Coast Guard if such injury or death occurs 
incident to their services. The provisions of this section shall not 
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apply where the damage to or loss or destruction of property, or the 
personal injury or de: ith, has been caused in while or in part by any 
negligence or wrongful act on the part of the claimant, his agent, or 
employee. [The amount allowed on account of personal injury or 
death shall be limited to reasonable medical, hospital, and burial 
expenses actually incurred, except that] Vo payment shall be made 
to any claimant in reimbursement for medical or hospital services 
furnished at the expense of the United States nor, in the case of burial 
of such portion of the expense thereof, as may be otherwise paid by the 
United States. 

(b) No claim shall be settled under this section unless presented in 
writing within [one year] ¢wo years after the occurrence of the acci- 
dent or incident out of which such claim arises unless it occurs in time 
of war or armed conflict, or war or armed conflict intervenes within 
[one year] two years after its occurrence, in which event any claim 
may on good cause shown be presented within [one year] two years 
after [the war is terminated] peace is established or such armed con- 
flict terminates. The dates of commencement and termination of an 
armed conflict for the purpose of this section shall be established by 
concurrent resolution of the Congress or by determination of the 
President. 

(c) Any such settlement made by the Secretary, or his designee, 
under the authority of this section and such regulations as he 1 may 
prescribe hereunder, shall be final and conclusive for all purposes, 
notwithstanding any other provisions of law to the contrary. 

(d) Such appropr lations as may be required for the settlement of 
claims under the provisions of this section are authorized. Coast 
Guard appropriations shall be available for the settlement of claims 
by the Secretary or his designee under the provisions of this section. 


O 
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The Committee on Armed Services, to whom was referred the bill 
H. R. 13374) to provide for the retention of deferment or exemption 
upon change of membership in a Reserve component, Army National 
Guard, or Air National Guard, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 
PURPOSE OF THE BRILL 


The objective of this bill is to provide that members of the Reserve 
components may transfer from one component to another without loss 
of exemption or deferment resulting from Reserve component 
membership. 

EXPLANATION 


A person who enlists in the Army or the Air National Guard before 
reaching the age of 18% under the provisions of section 6 (¢) (2) (A) 
of the Universal Military Training and Service Act is deferred from 
induction so long as he continues to serve satisfactorily in the Reserve 
component in which he enlisted, 

Similarly, a person who enlists in the Army Reserve, the Naval 
Reserve, the Marine Corps Reserve, the Air Foree Reserve, or the 
Coast Guard Reserve before reaching the age of 18% under section 
262 of the Armed Forces Reserve Act is deferred so long as he continues 
to participate satisfactorily as a member of the Ready Reserve of the 
component in which he enlisted. Executive Order 10714 of June 
13, 1957, has made it possible for persons to be deferred from induction 
even though they enlist in a Reserve component after reaching the age 
of 18%. This is true because the Executive order provides that any 
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registrant who is serving satisfactorily as a member of a unit of the 
Ready Reserve will be placed in class I-D (member of a Reserve 
component) and deferred from induction. 

Except for the existence of this Executive order there is no legal 
authority under which a person who has enlisted in the National Guard 
or in a Reserve component of one of the Armed Forces may transfer 
his membership to another Reserve compone at and retain the deferred 
status that he received because of his origina! enlistment. 

There may be many circumstances under which it is necessary or 
desirable for a person to transfer from one Reserve component to 
another. Included among these circumstances is a change of resi- 
dence to a location where a unit of the component in which the person 
originally enlisted is not available. ‘This bill would provide for the 
continuation of the deferment or exemption so long as the person who 
transferred from one component to another continued to serve satis- 
factorily in the component to which he transferred. 

The words “continues to serve satisfactorily” as used in this bill 
do not mean interminable service, but satisfactory service for whatever 
period is required under the program in which the person enlisted or 
accepted appointment. 


COST 


Enactment of this bill should not result in any increased cost to 
the Government. 


DEPARTMENTAL RECOMMENDATION 


Printed below and hereby made a part of this report is a letter from 
the Secretary of the Army dated March 18, 1958, indicating that the 
Department of Defense favors enactment of this bill and that the 
Bureau of the Budget has no objection to it. 


DipARTMENT OF THE ARMY, 
Washington, D. C., March 18, 1958 
Hon. Cart Vinson, 
Chairman, Committee On Armed Ne rvice Ss, 
House of Re pre S¢é ntatire 8. 

Dear Mr. CyatrMan: Reference is made to your request to the 
Secretary of Defense for the views of the Department of Defense with 
respect to H. R. 6295, 85th Congress, a bill to provide for the transfer 
between components of deferred persons without loss of such exemp- 
tion or deferment. The Secretary of Defense has delegated to the 
Department of the Army the responsibility for expressing the views of 
the Department of Defense thereon. 

The purpose of the bill is stated in the title. The Department of 
the Army on behalf of the Department of Defense favors the purpose 
of the above-mentioned bill. 

Under present law, a person who enlists in — Army or Air National 
Guard under the provisions of section 6 (c) (A) of the Universal 
Military Training and Service Act, as ed is deferred from in- 
duction so long as he continues to participate satisfac ‘tor ily in Reserve 
training under that enlistment. However, should such a person, after 
reaching age 18%, cease to be a member of the National Guard and 
become a member of the Army Reserve, Naval Reserve, Air Force 
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Reserve, Marine Corps Reserve, or Coast Guard Reserve, he would 
no longer be deferred from induction, since he would not be serving 
in an enlistment which provides such deferment. ‘This situation would 
exist even though he might be participating satisfactorily in his new 
Reserve component. The same situation would arise in the case of 1 
person enlisted in the Army Reserve, Naval Reserve, Air Force 
Reserve, Marine Corps Reserve, or Coast Guard Reserve under the 
provisions of section 262, Armed Forces Reserve Act, as amended, 
who, for reasons beyond his control in some cases, must cease to be a 
member of such component but might enlist, after reaching age 18% 
in a unit of the Army or Air National Guard. The proposed legislation 
would prevent the occurrence of these situations by providing that 
such persons could be transferred to, or become a member of, another 
Reserve component without loss of deferred status. 

An examination of H. R. 6295, however, reveals certain technical 
deficiencies. Enclosed herewith is a substitute draft which is legally 
sufficient, to accomplish the purpose of the bill. 

The Department of the Army on behalf of the Department of De- 
fense recommends enactment of the substitute bill. 

The enactment of this legislation will cause no increase in the 
budgetary requirements of the Department of Defense. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report to the Congress. 

Sincerely vours, 
WitBer M. Brucker, 
Secretary of the Army. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, there is printed below in parallel columns the 
text. of the provisions of existing law which would be amended by 
various provisions of the bill. 


EXISTING LAW THE BILL 


ARMED Forcrs RESERVE ACT OF 
1952 


Sec. 262. (a) Until August 1, 
1959, whenever the President de- 
termines that the enlisted strength 
of the Ready Reserve of the Army 
Reserve, Naval Reserve, Marine 
Corps Reserve, Air Force Reserve, 
or Coast Guard Reserve cannot 
be maintained at the level which 
he determines to be necessary in 
the interest of national defense, 
he may authorize the acceptance 
of enlistments in units of such 
Ready Reserve pursuant to the 
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EXISTING LAW 


provisions of this section under 
regulations prescribed by the Sec- 
retary of Defense. Enlistments 
under this section may be accepted 
only within quotas (which quotas 
shall not exceed a total of 250,000 
persons annually) prescribed by 
the appropriate Secretary with the 
approval of the Secretary of De- 
fense. No enlistment shall be 
accepted under this section in the 
Ready Reserve of any reserve 
component if such enlistment 
would cause the strength of such 
Ready Reserve to exceed the au- 
thorized strength of such Ready 
Reserve. 

(b) Enlistments under this sec- 
tion may be accepted from persons 
who 

(1) are’ physically and 
mentally qualified for service 
in the Armed Forces; 

(2) have not been ordered 
to report for induction into 
the Armed Forces under the 
Universal Military Training 
and Service Act; and 

(3) have not attained the 
age of eighteen years and six 
months. 

In addition, the President, under 
such rules and regulations as he 
may prescribe, may authorize the 
enlistment under this section, 
without regard to the provisions 
of paragraphs (2) and (3), of per- 
sons who fulfill the requirements 
of paragraph (1) and who have 
critical skills and are engaged in 
civilian occupations in any critical 
defense-supporting industry or in 
any research activity affecting 
national defense. 

(ec) Each enlistment under this 
section shall be for a pemod of 
eight years. Each person so en- 
listed-shall be required during such 
enlistment (1) to perform an 
initial period of active duty for 
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training of not less than three 
months or more than six months, 
and (2) thereafter to perform satis- 
factorily all training duty _pre- 
scribed by section 208 (f) of this 
Act, except that (A) performance 
of such initial period of active 
duty for training by any person 
enlisted under this section while 
satisfactorily pursuing a course of 
instruction in a high school shall 
be deferred until such person 
ceases to pursue such course satis- 
factorily, graduates from such 
course, or attains the age of 
twenty years, whichever _ first 
occurs, and (B) persons specially 
enlisted because of their possession 
of critical skills may be relieved of 
any obligation to perform the 
training duty prescribed by sec- 
tion 208 (f). Each such person 
shall be deferred from training 
and service under the Universal 
Military Traming and_ Service 
Act, as amended, so long as he 
continues to serve satisfactorily, 
as determined under regulations 
prescribed by the appropriate 
Secretary, and upon the comple- 
tion of eight years of such satis- 
factory service pursuant to such 
enlistment shall be exempt from 
further liability for induction for 
training and service under such 
Act, except after a declaration of 
war or national emergency made 
by the Congress after the date of 
enactment of this subsection. 


Section 6 (c) (2) oF THE UNTI- 
VERSAL Miunirary TRAINING 
AND SERVICE Act, (62 STArT. 
610), as AMENDED (50 U.S. C 
(pp. 456 (ec) (2 


(c) Resevere components. ex- 
emptions.—(1) Persons who who, 
on February 1, 1951, were mem- 
bers of organized units of the 
federally recognized National 
Guard, the federally recognized 
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Air National Guard, the Officers’ 
Reserve Corps, the Regular Army 
Reserve, the Air Force Reserve, 
the Enlisted Reserve Corps, the 
Naval Reserve, the Marine Corps 
Reserve, the Coast Guard Re- 
serve, or the Public Health Service 
Reserve, shall, so long as they con- 
tinue to be such members and 
satisfactorily participate in sched- 
uled drills and training periods 
as prescribed by the Secretary of 
Defense, be exempt from training 
and service by induction under 
the provisions of this title, but 
shall not be exempt from registra- 
tion unless on active duty. 

(2) (A) In any ease in which 
the Governor of any State deter- 
mines and issues a proclamation 
to the effect that the authorized 
strength of any organized unit of 
the National Guard of his State 
cannot be maintained by the en- 
listment or appointment of per- 
sons referred to in subsection 6 
(b) (2) or persons who are not 
liable for training and_= service 
under this title, any person who 
prior to attaining the age of 
eighteen years and six months, 
prior to the determination by the 
Secretary of Defense that ade- 
quate trained personnel are avail- 
able to the National Guard to 
enable it to maintain its strength 
authorized by eurrent appropria- 
tions, and prior to the issuance of 
orders for him to report for induc- 
tion, enlists or accepts appoint- 
ment in any such organized unit 
shall be deferred from training 
and service under this title so 
long as he continues to serve 
satisfactorily as a member of such 
organized unit. No person who 
has been or may be deferred under 
the provisions of this clause shall 
by reason of such deferment be 
liable for training and service in 
the Armed Forces by reason of the 
provisions of subsection (h) hereof 


THE 
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EXISTING LAW THE BILL 


after he has attained the twenty- 
eighth anniversary of the date of 
his birth. No such person who 
has completed eight vears of satis- 
factory service as a member of an 
organized unit of the National 
Guard, and who during such serv- 
ice has performed active duty for 
training with an armed force for 
not less than three consecutive 
months, shall be liable for induc- 
tion for training and service under 
this Act, except after a declara- 
tion of war or national emergency 
| made by the Congress after the 
date of enactment of the Reserve 
Forces Act of 1955. 

(B) Except as provided in sub- 
section (b), paragraph (1) of this 
subsection, or clause (A), clause 
(C), or clause (D) of this para- 
graph, no person who shall become 
a member of a reserve component 
after the effective date of this title 
shall thereby be exempt from 
registration or training and serv- 
ice by induction under the pro- 
visions of this title. 

(C) Whenever the President de- 
termines that the enlisted strength 
i of the Ready Reserve of the Army 
| Reserve, Naval Reserve, Marine 
Corps Reserve, Air Force Reserve, 








| or Coast Guard Reserve cannot be 
maintained at the level which he 
determines to be necessary in the 
| interest of national defense, he 
| may authorize the acceptance of 
enlistments in organized units of 


such Ready Reserve under regu- 
lations prescribed by the Secretary 
of Defense. Enlistments author- 
| ized by this clause may be ac- 
cepted only (1) within quotas 
prescribed by the Secretary of 
| Defense, and (ii) from persons 
who have not been ordered to 
report for induction under this 
; Act and who have not attained 
the age of eighteen years and six 
months. Any person so enlisted 
shall be deferred from training and 
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service under this Act so long as 
he coritinues to serve satisfactorily 
as a member of an organized unit 
of such Ready Reserve. No per- 
son deferred under the provisions 
of this clause shall by reason of 
such deferment be liable for train- 
ing and service in the Armed 
Forces by reason of subsection (h) 
of this section after he has attained 
the twenty-eighth anniversary of 
the date of his birth. 

(D) Within the quotas pre- 
scribed pursuant to section 262 of 
the Armed Forces Reserve Act of 
1952, as amended, each person 
deferred pursuant to the provi- 
sions of clause (C) hereof may 
volunteer to perform a period of 
active duty for training pursuant 
to clause (1) of subsection (c) 
thereof subject to the provisions 
of subsection (d) of such section. 
No such person who has com- 
pleted eicht vears of satisfactory 
service as a member of an or- 
ganized unit of the Ready Reserve, 
and who during such service 
has performed such period of 
active duty for training, shall be 
liable for induction for training 
and service under this Act, except 
after a deciaration of war or 
national emergency made by the 
Congress after the date of enact- 
ment of this clause. 

(E) Notwithstanding any other 
provision of this Act, the Presi- 
dent, under such rules and regula- 
tions as he may prescribe may 
provide that any person enlisted 
or appointed in the Ready Re- 
serve Of anv reserve component 
of the Armed Forces pursuant 
to authority conferred by this sub- 
section or under section 262 of 
the Armed Forces Reserve Act 
of 1952, as amended, who fails to 
serve satisfactorily as a member 
of such Ready Reserve may be 
selected for training and service 
and inducted into the armed 
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force of which such reserve com- 

ponent is a part, prior to the se- 

lection and induction of other 

persons liable therefor. 
That section 6 (c) (2) of the Uni- 
versal Military Training and Serv- 
ice Act (62 Stat. 610), as amended 
(50 U.S. C. App. 456 (c) (2)), is 
amended by adding the following 
new clause after clause (KE): 

“(F) A person who, under any 
provision of law, is exempt or 
deferred from training and service 
under this Act by reason of mem- 
bership in a reserve component, 
the Army National Guard, or the 
Air National Guard, as the case 
may be, shall, if he becomes a 
member of another reserve com- 
ponent, the Army National Guard, 
or the Air National Guard, as the 
case may be, continue to be ex- 
empt or deferred to the same 
extent as if he had not become a 
member of another reserve com- 
ponent, the Army National Guard, 
or the Air National Guard, as the 
case may be, so long as he con- 
tinues to serve satisfactorily.” 


O 
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Mr. Syminoron, from the Committee on Armed Services, submitted 
the following 


REPORT 


{To accompany H. R. 5237] 


The Committee on Armed Services, to whom was referred the bill 
(H. R. 5237) to authorize the Secretary of the Navy to furnish supplies 
and services to foreign vessels and aircraft, and for other purposes, 
report favorably thereon with an amendment and recommend that 
the bill, as ame nde d, do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert an amendment 
in the nature of a substitute. 


EXPLANATION OF THE AMENDMENT 


fhe amendment is a redraft of the bill submitted by the Depart- 
ment of the Navy. It prohibits the furnishing of ammunition under 
the authority proposed. 


PURPOSE OF THE BILL 


The objective of this bill is to broaden existing authority under 
which the Secretary of the Navy may furnish supplies and services to 
naval vessels and aircraft of frie ndly foreign countries on a reimburs- 
able basis without an advance of funds. 


EXPLANATION OF THE BILL 


Section 7227 of title 10, United States Code, authorizes the Secre- 
tary of the Navy to furnish routine port services and miscellaneous 
supplies to foreign naval vessels at ports and naval bases of the 
United States. 


20006 








2 FURNISH SUPPLIES TO FOREIGN VESSELS AND AIRCRAFT 
Under existing law: 
1. Supplies and services may be furnished only to naval vessels. 
2. Supplies and services may be furnished only at ports and 
naval bases of the United States. 

3. For services, a prior advance of cash is required. 

4. For supplies, a prior reciprocal agreement with the country 
concerned is required before supplies can be furnished on a re- 
imbursable basis. 

Under the terms of this bill: 

1. Aircraft would be covered as well as vessels. 

2. Supplies and services could be furnished at places other than 
bases and ports of the United States. 

3. Supplies and services except ammunition could be furnished 
on a reimbursable basis without an advance of funds. 


What may be furnished 

Services to ships.—The following services may be furnished to ships 
under this proposal: 

(1) ‘Overhauls: Usually made after prior negotiations have been 
made with the country concerned. 

(2) Repairs: These will generally fall into three definite categories, 
which are listed below. In nearly all cases, these repairs will be 
necessary repairs but will not be of such a serious nature so as to be 
classed as emergency repairs. ‘These categories are: 

(a) Voyage repairs necessary to place the ship in operating 
condition so that it may be of value to us during an exercise. 
Often, ships of our allies arrive at the staging point for a joint 
exercise in need of repairs where breakdowns have occurred en 
route from their home port to the exercise area. It is to our ad- 
vantage to effect repairs so that this ship may participate in the 
scheduled exercise. 

(6) Repairs necessary to retain a ship with the force during the 
conduct of an exercise. In many instances, with minor repairs, 
a ship which might otherwise have to withdraw from an exercise 
may be retained for the duration of an exercise. 

(c) Repairs necessary to place a ship in condition to proceed 
home after an exercise. Often, after sustained operations, minor 
repairs are needed before the ship departs for its home port. 

General examples of services that may be performed under this 
proposal are repairs to such equipment as fresh-water evaporators 
galley equipment, communication equipment, magnetic and gyro 
compasses, landing craft (in the case of amphibious operations), and 
fueling equipment. Other services may be in the form of medical 
assistance or technical assistance by United States factory technicians 
with the force. This assistance might also be in the form of hull- 
damage repairs or in the form of repair or installation of machinery 
spare parts. 

Supplies furnished to ships.—The following supplies may be fur- 
nished under this proposal to ships: 

(1) Fuel: It is the usual case that a ship, joining the force after a 
trip from its home port, will have to be refueled in order that it may 
take part in scheduled exercises to the fullest extent. To obtain the 
maximum benefits from a ship ee in an exercise it is also 
necessary that the ship be kept fully fueled throughout the exercise. 
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(2) Provisions: Often, after a long trip from the home port of the 
ship, it is both desirable and necessary to replenish certain provisions. 
This would also be true in the case of a ship which has completed an 
exercise and is about to depart for home. 

(3) Spare pi rts: In many instances, ship’s personnel may perform 
minor repair work themselves if they have the necessary parts. The 
Navy in the past has supplied spare parts, such as vacuum tubes for 
communication and electronic equipment, parts for fueling gear, and 
parts for essential components of shipboard equipment, such as bear- 
ings and bushings. 

(4) General stores: This category of supplies would include items 
such as welding rods, steel bolts, wire brushes, asbestos packing, 
fire extinguishers, and manila rope. 

The preceding information has stressed the importance of furnishing 
supplies and services in connection with joint exercises. One other 
instance where such supplies and services might be furnished would be 
in normal daily operations. On occasions, foreign vessels visit the 
United States and, under Public Law 33, the Navy is authorized to 
furnish supplies and services in accordance with the provisions of 
Public Law 33 even though there is no exercise involved. As under 
existing law there is no requirement in H. R. 5237 that services and 
supplies be furnished only in connection with joint exercises, as it 
has long been the custom of the sea to furnish supplies and services vo 
vessels of our allies when needed. It is a courtesy that most nations 
extend to our ships and aircraft. 

Routine port services to ships. Under this proposal the Navy may 
furnish routine port services to the ships of our allies. These services 
are listed below and are generally self-explanatory: 

(1) Pilotage and tugs for vessels entering and leaving port. 

(2) Garbage-removal service. 

(3) Line-handling service to assist in docking and undocking. 

1) Furnishing of utilities, such as electricity, water, and steam 
when moored to a dock. For example, the First Canadian Escort 
Squadron in December 1956 was furnished utilities of the above type 
on a reimbursable basis under existing law. 

Supplies and services for aircraft.—-Basically it is planned to furnish 
the same type supplies and services to aircraft as would be furnished 
to ships. The need for the three classes of repairs mentioned above 
in connection with ships is even greater in the case of aircraft. Main- 
tenance and minor repairs are nearly always needed when planes 
arrive at a staging point for an exercise after a flight from their home 
base if they are to be made ready for an exercise. In a similar manner, 
it is to the advantage of the United States to keep them in operatirg 
condition throughout the exercise in order to take full advantage of 
their capabilities. Aircraft, even more so than ships, will need minor 
repairs to place them in condition to fly home after the exercise, 
though, as in the ease of ships, this propos: al does not limit the furnish- 
ing of supplies ond services to joint exercises. These services could 

take the form of re pairs to engines, controls, instruments, communica- 
tion equipment, and landing gear. It might be in the form of tech- 

eal assistance by factory technicians or it might be in the form of 
ail ‘al assistance. In the case of supplies, we would primarily be 
furnishing fuel and spare parts for the plane and its equipment. 
Under no circumstances would bombs or ammunition ever be fur- 
nished under this proposal. 
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Routine airport services to aircraft. Under this proposal, in a similar 
manner, the Navy would be authorized to furnish routine airport 
services to aircraft of our allies. These routine services would consist 
of the following: 

(1) Landing and takeoff assistance, which would involve the filing 
of flight plans, weather information service, communications checkout, 
parking assistance, - general control-tower assistance. 

(2) Use of runways in landing and taking off. 

(3) Parking and servicing, which would involve fueling, technical 
assistance, fire protection, maintenance checkoffs, technical assistance, 
calibration of instruments, and making the plane generally ready for 
flight. 

Who may rece Lv 

The supplies and services mentioned in the preceding paragraphs 

could be furnished to naval vessels and milits ary aircraft of any frie ndly 


foreign country that furnishes similar supplies and services on a like 
basis to naval vessels and military aircraft of the United States 


How paid for 


Payment of supplies and services furnished would be on a reim- 
bursable basis without an advance of funds. If there were no direct 
costs to the Navy for routine port services and airport services to ships 
and aircraft, these services may be furnished at no cost to the foreign 
country concerned. 


WHY AUTHORITY IS SOUGH! 


Navy operations with foreign vessels and aircraft have become 
increasingly common. An exchange of supplies and services is often 
found hecessary or desirable in connection with these operations. 
The Department of Defense and the Department of the Navy con- 
sider it detrimental to good international relations and embarrassing 
for United States commands to require an advance payment when 
foreign governments normally provide these supplies and services to 
United States forces on a reimbursable basis without requiring 
advance payments. This is particularls true for those nations that 
have a good reputation for prompt payment of their obligations. 


INTENDED USE OF AUTHORITY 


The committee was assured that the authority proposed undei { 


bill is not inte nded LO place the Nay y in the position ot being a su 


stantial source ol] supplies s and services for the SU pport of fore 10K nav 
units. The i il] is permissive only, i nd doe S nol place any obhi iv aeons 
upon the | nited states. 

The Department of the Navy informed the committee that the 
Navy would continue a strict policy in connection with the furnishing 
of supplies and services to cg Vv reanels, and that these supplies and 
services W uld be i irnis! d OnLYV if thev « in be read ly pared and ll 
their farsi bine will benefit the United Stat 





Phe De partment ol Defense estimate ; that enactment ol this bill 


1 * . ] j : 
woul d not result in anv increased cost to the Government since t 
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will be reimbursement from the recipient governments for any supplies 
and services representing a direct cost to the United States. 

Experience under this authority shows that, of $1,224,000 charged 
for supplies and services on a reimbursable basis, only $10,000 is 
outstanding and this amount is not overdue. 


DEPARTMENTAL RECOMMENDATION 


Printed below and hereby made a part of this report is a letter 
from the then Secretary of the Navy, dated February 13, 1957, indi- 
cating that this measure is a part of the legislative program for the 
Department of Defense and that the Bureau of the Budget does not 
object to its enactment. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 13, 1957 
The PRESIDENT OF THE SENATE, 
United States Senate, Washington, D. C. 

My Dear Mr. Presipent: There is forwarded herewith a draft 
of legislation to authorize the Secretary of the Navy to furnish sup- 
plies and services to foreign vessels and aircraft, and for other purposes. 

This proposal is part of the Department of Defense legislative 
program for 1957, and the Bureau of the Budget has advised that 
there is no obje ction to the submission of this proposal for the con- 
sideration of the Congress. The Department of the Navy has been 
designated as the representative of the Department of Defense for 
this legislation. It is recommended that the proposal be enacted by 
the Congress. 

PURPOSE OF THE LEGISLATION 


Under the act of May 27, 1953 (ch. 67, 67 Stat. 34), now codified 
as section 7227 of title 10, United States Code, the Secretary of the 
Navy has authority to provide routine port services and miscella- 
neous supplies to foreign naval vessels in United States ports on a 
reimbursable basis without an advance of funds. Advance of funds 
is required for the furnishing of services and supplies by United States 


naval vessels or activities outside the United States and for the fur- 
nishing of any services or supplies to foreign military aircraft. Ad- 
vance of funds is also re quire “dl for any ove rhaul or re pairs to fore ign 
naval vessels by United States Navy activities. The proposed legis- 


lation would authorize furnishing of such supplies and services to 
foreign naval vessels and military aircraft by any United States 
Navy activity, without an advance of funds on a reciprocal, reim- 
bursable basis. 

As the United States has broadened the sphere of its military co- 
operation with friendly foreign nations through international organ- 
izations such as NATO and SEATO, Navy operations with foreign 
vessels and aircraft have become increasingly common. In the course 
of such operations, mutual exchange of supplies s and services is often 


necessary or desirable. Foreign governments norma lly provide sup- 
plies and services to United States forces without requiring any ad- 
vance of funds. It is detrimental to good international relations, 


and embarrassing for United States commanders to require an advance 








6 FURNISH SUPPLIES TO FOREIGN VESSELS AND AIRCRAFT 


of funds where reciprocal services or supplies are requested, partic- 
ularly in the case of those nations which have a good reputation for 
prompt payment of their obligations. 

The act of May 27, 1953, was sponsored by the Department of t! 
Navy. At the time of its passage, ie qbaiidcah “wend cepockell % 
encompass all the Navy’s requirements for such authority. ‘sternal 
a es shown that the provisions of this act are not 
sufficiently broad and flexible to permit adequate support of our cur- 
rent operations with friendly foreign military forces. In particular, 
its provisions prevent expeditious handling by the Navy of requests 
for supplies and services in foreign ports, or by foreign aircraft, and 
for emergency repairs to foreign vessels by Navy ship-repair facilities. 
Accordingly, the Department of the Navy recommends extension of 
its authority as set forth in this proposal. 


COST AND BUDGET DATA 


Enactment of this proposal would result in no increase in cost to 
the Government. 
Sincerely yours, 
CHARLES 5S. ‘THOMAS, 
Secretary of the Navy. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, there is printed below in parallel columns the 
text of the provisions of existing laws which would be amended by the 
various provisions of this bill. 


EXISTING LAW rHE BILL 


Chapter 631—SECRETARY OF — Sec. 2. The analysis of chapter 
THE NAVY: MISCELLANE- 631 of title 10, United States 


OUS POW ERS AND DU TIES Code, is amended by striking out 
: ~ the item 
* * * * * (7 


(227. Foreign naval vessels: supplies 
7226. Naval Reserve yacht pennant and services 
7227. Foreign naval vessels: supplies 
and services : and inserting the following item 
7228. Merchant vessels: supplies in place thereof: 
$ 7” * * * ‘7227. Foreign naval vessels and air- 
craft: supplies and services c 
§ 7997 Foreion OVS recales 2 sQ0F . . 
§ 7227. Fore Ign naval vessels: § 7227. Foreign naval vessels and 
supplies and services aircraft: supplies and 
services 
a) The Secretary of the Navy, ‘“‘(a) The Secretary of the Navy, 


under such regulations as he pre- ynder such regulations as he pre- 
scribes, may furnish to foreign scribes, may authorize any United 
naval vessels at ports and naval States naval vessel or activitv to 
bases of the United States furnish any of the following sup- 
plies or services When in the best 
interests of the United States on a 
reimbursable basis without an 
advance of funds if similar sup- 
plies and services are furnished on 
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EXISTING LAW 


(1) routine port services, 
including pilotage, tugs, gar- 
bage removal, linehandling, 
and utilities, on a reimburs- 
able basis without an advance 
of funds if such services are 
furnished on a like basis to 
United States naval 
at ports and naval bases of 
the country concerned ; 

(2) miscellaneous supplies, 
including fuel, provisions, 
spare parts, and general 
stores, on a reimbursable basis 
without an advance of funds 
if a prior agreement confer- 
ring reciprocal rights on the 
United States and covering 


vessels 


the reimbursement therefor 
has been made with the 
country concerned; and 


(3) supplies and services, 


including overhauling, — re- 
pairs, alterations, and in- 
stallation of equipment, if 


funds to cover the estimated 
cost thereof have been made 
available in advance. 


(b) Payments for the supplies 
and services furnished under 
clauses (1) and (2) of subsection 


(a) may be credited to current 
appropriations so as to be avail- 
able for the same purposes as the 


appropriation initially charged. 
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THE BILL 


a like basis to naval vessels and 


military aircraft of the United 
States by the friendly foreign 


country concerned: 

(1) Routine port services 
in territorial waters of the 
United States or in waters 
under United States control, 
including pilotage, tugs, gar- 
bage removal, line handling, 
and utilities, to naval vessels 
of friendly foreign countries. 


‘“‘(2) Routine airport serv- 
including landing and 
takeoff assistance, use of run- 
ways, parking and servicing, 
to military aircraft of friendly 
foreign countries. 


ices, 


(3) Miscellaneous sup- 
plies, including fuel, pro- 


provisions, spare parts, and 
general stores, but not in- 
cluding ammunition, to naval 
vessels and military aircraft 
of friendly foreign countries. 
“(4) Overhauls, repairs, 
and alterations, together with 
necessary equipment and its 
installation required in con- 
nection therewith, naval 
vessels and military aircraft 
of friendly foreign countries. 
‘“(b) Routine port and airport 
services may be furnished under 


to 


this section at no cost to the 
foreign country concerned where 
such services are provided by 
United States naval personnel 
and equipment without direct 


cost to the Navy. 

‘“(¢) Payments for supplies and 
services furnished under this sec- 
tion may be credited current 
appropriations so as  avail- 
able for the same purpose as the 
appropriation initially charged.”’ 


to 
to | 


O 
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AMENDING THE INTERCOASTAL SHIPPING ACT, 1983, TO) THRs, , ¥ 
' 
ORIZE INCORPORATION OF TRANSPORT ATION CONTRACTG@REIMYOHIGAN 
BY REFERENCE IN SHORT FOR DOCUMENTS 
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we het 


MAIN 
REAMING ROOM 


Avuaust 4, 1958.—Ordered to be printed 


Mr. Maanuson, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany 8. 4196] 


The Committee on Interstate and NO} ‘eign Commerce, to whom was 
referred the bill (S. 4196) to amend the Intercoastal Shipping Act, 
1933 (47 Stat. 1425), as amended, to authorize incorporation of con- 
tract terms by reference in short-form documents, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 


PURPOSE OF THE BILL 


S. 4196 would amend the first paragrap yh of section 2, Intercoastal 
Shipping Act, 1933, as amended, to provide that the terms and condi- 
tions of any passenger ticket, bill of lading contract of affreightment, 
or other document evidencing the transportation agreement of a 
common carrier by water in intercoastal commerce subject to the act 
shall be included in the schedules of rates, fares, and charges filed with 
the Federal Maritime Board, and shall be framed under glass and 
posted in a conspicuous place on board each vessel where they may be 
seen by passengers and others at all times, and shall be made available 
to any shipper, consignee, or passenger upon request. Under the bill, 
when such terms and conditions are so filed, they would be incor- 
porated by reference in a short form passenger ticket, bill of lading, 
contract of affreightment, or other document, issued to the shipper, 
consignee, or passenger. In order to incorporate the terms and 
conditions of the long-form into the short-form document, a notice 
must be printed on the back of the short-form document that all 
parties are bound by the terms and conditions of the long form as 
filed with the Federal Maritime Board and posted on board each 
vessel. The legislation would also provide that when incorporated 


20006 
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by reference the carrier and any other person having any interest or 
duty in the transportation shall be deemed to have the same notice as 
if a long-form document had been issued bearing all the terms and 
conditions. 

NEED FOR THE BILL 


This bill would offer relief to ocean common carriers in the non- 
contiguous trades (Hawaii, Alaska. and Puerto Rico) from the 
necessity of including on the reverse side of bills of lading, passenger 
tickets, dock receipts, and other transportation documents the 
specific terms under which passengers or cargoes are carried. Inclu- 
sion of all of such terms and conditions makes the transportation 
documents cumbersome, lengthy, and costly, and creates problems 
in storage and processing them for issuance. 

If adopted, all ocean carriers subject to the Intercoastal Shipping 
Act, 1933, could eliminate the presently archaic system of printing 
the entire bill of lading contract and passenger contract in the trans- 
portation document. In lieu of the long form, the carrier could issue 
less costly short forms which could be reproduced through modern 
mechanical techniques. When carriers issued such short form 
transportation documents, they would have legal protection equal to 
that obtainable under the present system. Moreover, the rights and 
obligations of shippers, consignees, passengers, and others having 
any interest or duty in the transportation furnished by such carriers 
would not be altered. 

Since carriers subject to the Intercoastal Shipping Act, 1933, are 
now required to file -with the Federal Maritime Board all rates, fares, 
and charges for or in connection with transportation covered by the act, 
no additional burden would be involved in also filing with the Board 
the terms and conditions of such transportation documents. 

Carriers are employing new methods of loading, stowing, trans- 
porting and discharging cargoes, and carrying passengers in order to 
improve service and reduce operating expenses. It is logical that the 
carriers should also be permitted to adopt new and improved methods 
of documentation in order to reduce administrative costs. 

Your committee recommends the enactment of the legislation. 


COST OF THE LEGISLATION 


There would be no additional cost to the Government by reason 
of the enactment of this bill. 


DEPARTMENTAL REPORTS 


Secretary of Commerce Weeks, in a report to the House Committee 
on Merchant Marine and Fisherjes regarding H. R. 12125, a similar 
bill, advised that unless certain amendments were incorporated into 
the legislation, the Department of Commerce would not recommend 
its enactment. 

The bill as reported by your committee contains all of the recom- 
mendations suggested by the Secretary. The report follows: 
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THe SECRETARY OF COMMERCE, 
Washington, July 31, 1958. 
Hon. Hersert C. Bonnur, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrmMan: This letter is in reply to your request of 
April 25, 1958, for the views of this Department with respect to H. R. 
12125, a bill to amend the Intercoastal Shipping Act, 1933 (47 Stat. 
1425). as amended, to authorize incorporation of contract terms by 
reference in short-form documents. 

The bill would amend the first paragraph of section 2 of the Inter- 
coastal Shipping Act, 1933 (47 Stat. 1425), as amended (46 U.S. C. 
844), by inserting at the end of the second sentence of the first para- 
graph following the word “consignee,” a clause reading as follows: 
‘and may include the terms and conditions of any passenger ticket, 
bill of lading, contract of affreightment or other document evidencing 
the transportation agreement.’”’ The bill would also add at the end 
of the first paragraph new sentences to read: ‘In the event that any 
such schedule includes the terms and conditions of any passenger 
ticket, bill of lading (misspelled “landing” in the bill), contract of 
affreightment or other document evidencing the transportation agree- 
ment, as herein provided, copies of such terms and conditions shall be 
made available to any shipper, consignee, or passenger upon request. 
Such terms and conditions, if filed as permitted by reference in a short 
form or same actually issued for the transportation, or in a dock receipt 
or other document issued in —— therewith, and when so in- 
corporated by reference, every carrier and any other person having 
any interest or duty in respect of such transportation shall be con- 
clusively deemed to have notice thereof and shall be bound by all 
such terms and conditions lawfully included. Said terms and condi- 
tions may be incorporated by reference as aforesaid immediately after 
filing and she ill not be subject to the hearing and:suspension provisions 
of this act.’ 

This Department does not recommend enactment of the bill unless 
amendments hereinafter suggested are made. 

The biJl would relieve a shipping company operating in the offshore 
domestic trade from the necessity of printing on the back of, or 
attaching thereto, on each passenger ticket and bill of lading the 
terms and conditions of the transportation. The long-form bill of 
lading and passenger ticket could then be supplanted by a short form, 
with the terms and conditions of transportation incorporated by 
reference. 

Insofar as the bil would give authorization for use of the short 
form in place of a long form passenger ticket and bill of lading, the 
objective of the bill is desirable, in that it would do away with the 
extreme difficulty of keeping current all terms and conditions of 
transportation on the back of each ticket and bill of lading used. 
However, effective administration of the bill as a law, if enacted, 
requires certain amendments hereinafter recommended, 

Requirement for filing terms and conditions of passenger tickets and 
bills of lading.—The Federal Maritime Board has the power and 
authority under section 18 of the Shipping Act, 1916, to determine the 
reasonableness of rules and’regulations and practices of carriers relat- 
ing to the issuance, form, and substance of tickets, bills of lading, and 
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receipts. In carrying out this authority, the Federal Maritime Board 
then Maritime Commission) s held: “The statute requires the 
publication in tariffs of any rules or regulations which in anywise 
cnatl (f cL. Or Gael rmi e anv part of the aco! ret of the rat 
fares, charges, value of the service.” (Puerto Rican Rates 
July 27, 1939, 2 U. S. M. C. Reports 117 at 131.) The Board has 
further held hat provisions of bills of lading or other documents 
affecting rates or ti ‘value of ‘ansportation service are not FOoverning 
untess mcorporat din carriers’ published and filed tariffs.”” (Alaskan 
August 28, 1941, 2 U.S. M. C. Reports 558 at 584 

To remain in keeping with prior decisions, it is recommended that 

vord “may” on line 14, page 2, be stricken from the bill and the 

word “shall’’ be inserted in lieu thereof 

Po ting if mtract terms It is desirable that the bill make pro- 
visions for the postil if Ol the terms of the contract at a location 
convenient to a passenger or shipper, so that the parties contracting 


with the ship operator will have reaso1 nable o pportunity to obtain the 
terms of the contract. We recommend that the pul be amended t 
provide tl lat the contract terms be posted on board « ac h vessel 1} Wh & 
manner and place similar to ‘‘Exhibition of licenses” (46 U.S. C. 232), 
by inserting at the end wis the sentence on line 17, page 2, a new sen- 
tence to read: “The terms and conditions as filed with the Federal 
Maritime Board shall be framed under glass, and posted in a con- 
spicuous place on board each vessel, where they may be seen by pas- 
sengers and other at all times.’’ And insert a new clause following 
the comma on line 14, page 3 to read: Cand framed under glass and 
posted in a conspicuous place on board each vessel where they may be 
seen by passengers and others at all times.”’ 

[neorporation by reference.—The bill states (p. 3, lines 14 and 15), 
that the contract terms ‘‘may be ine orpor: ated by re fere nee in a short 
form of same actually anne ae the tri —— ition,” but does not 
state how oo 1S to be au ‘complished. It should be established in the 
bill that all of the contract terms as filed with the Federal Maritime 
Board will be incorporated by reference in the short-form document. 
[t is recommended that the bill be amended by inserting after the 
comma on line 16, page 5, a clause to read: ‘ ‘by notice printed on the 
back of each document that all parties to the contract are bound by 
the terms and conditions as filed with the Federal Maritime Board, 
and posted on board each vi ssel, i. 

Legal effect oF Inc rporation hay reference The provision in the 
bill with regard to the notice that would be incorporated by reference 
iD. dd, lines 19 to 21) states: ‘“‘* * * shall be conclusively deemed to 
have notice thereof and shall be bound by all such terms and condi- 
tions law fully included.”” This provision appears to extend the 
liability of shippers and passengers beyond that now accepted with 
use of a long-form document 

“The cveneral rules as to questions of law and fact ee in 


y 
‘ivil actions usually apply where a question as to notice 1s involved. 
y ] 1 . re } 
Usually the question of actual notice is one of fact for the considera- 
tion of the jury.’’ 66 C. J. S., Notice 22 


rhe question Of @ passs nger’s actual notice as to conditions and 
limitations on a steams! ip ticket nas been determined by the | nited 
States Supreme Court to be one ot fact The Vaestie. 166 by. 7: 





| 
| 


———— 


—— 


AMENDING THE INTERCOASTAL SHIPPING ACT, 1953 5 


[t is recommended that, in order to maintain the existing liabilities 
when using a short-form in place of a long-form document, the bill be 
amended by striking out the remainder of the sentence after the 
words “shall be’ on line 19, page 3, and inserting in lieu thereof: 
“deemed to have such notice thereof as if all such terms and condi- 
tions had been set forth in the short-form document.”’ 

Hearing and suspension provisions.—Section 2 of the Intercoastal 
Shipping Act, 1933, requires that any change made in rates, fares, 
charges, classifications, rules, or regulations, by a carrier, must be 
filed with the Federal Maritime Board at least 30 days before it is 
to become effective. During this period of time, either upon com- 
plaint, or upon its own initiative without complaint, the Board is 
authorized by section 3 of the act, to hold hearings concerning the 
lawfulness of any proposed change. Pending the hearing and the 
decision thereon, the Board is authorized to suspend such proposed 
change for a period of 4 months beyond the time it would otherwise 
go into effect, or until a decision is reached if at an earlier date. 

The provision in the bill that the terms and conditions are to be 
effective “immediately after filing and shall not be subject to the 
hearing and suspension provisions of this act,” (p. 3, lines 21-24) 
consequently in direct conflict with sections 2 and 3 of the Intercoastal 
Shipping Act, 1933, and should not be incorporated in the bill. In 
order equitably to administer the Intercoastal Shipping Act, 1933, it is 
necessary that the Federal Maritime Board retain authority to review 
any change proposed by a carrier for rates, fares, charges, classifica- 
lions rules, or regulations, prior to its effective date. We recommend 
that the last sentence in the bill, beginning on line 21, page 3, be 
stricken from the bill. 

The bill, if amended as herein suggested, will grant authority for the 
incorporation of contract terms by reference, in keeping with the pur- 
pose of the bill, by authorizing the use of a short-form in place of a 
long-form document, and will be a desirable amendment to the Inter- 
| coastal Shipping Act, 1933 

There is attached hereto a comparative text of H. R. 12125 showing 
the amendments herein recommended. 





The Bureau of the Budget has advised that it would interpose no 
jam ion to the submission of this letter to your committee. 
Sincerely yours, 


SINCLAIR WEEKS, 
Secretary of Commerce. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in brackets; new matter is printed in italics; and existing 
law in which no change is proposed is shown in roman): 


INTERCOASTAL SHIPPING Act, 1933 (46 U.S. C. 844) 


Sec. 2. That every common carrier by water in intercoastal com- 
merce a ill file with the Federal Maritime Board and keep open to 
public inspection schedules showing all the rates, fares, and charges 
for or in connection with transportation between intercoastal points 
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on its own route; and, if a through route has been established, all the 
rates, fares, and charges for or in connection with transportation 
between intercoastal points on its own route and points on the route 
of any other carrier by water. The schedules filed, and kept open 
to public inspection as aforesaid by any such carrier shall plainly 
show the places between which passengers and/or freight will be 
carried, and shall contain the classification of freight and of passenger 
accommodations in force, and shall also state separately each terminal 
or other charge, privilege, or facility, granted or allowed, and any 
rules or regulations which in anywise change, affect, or determine any 
part or the aggregate of such aforesaid rates, fares, or charges, or the 
value of the service rendered to the passenger consignor, or con- 
signee[..], and shall include the terms and conditions of any passenger 
tecket, bill of lading, contract of affreightment, or other document evidencin g 
the transportation agreement. The terms and conditions as filed with 
the Federal Maritime Board shall be framed under glass and posted in a 
conspicuous place on board each vessel where the y may be seen by passengers 
and others at all times. Such carriers in establishing and fixing rates, 
fares, or charges may make equal rates, fares, or charges for similar 
service between all ports of origin and all ports of destination, and 
it shall be unlawful for any such carrier, either directly or indirectly, 
through the medium of any agreement, conference, association, 
understanding, or otherwise, to prevent or attempt to prevent any 
such carrier from extending service to any publicly owned terminal 
located on any improvement project authorized by the Congress at 
the same rates which it charges at its nearest regular port of call. 
Such schedules shall be plainly printed, and copies shall be kept 
posted in a public and conspicuous place at every wharf, dock, and 
office of such carrier where passengers or freight are received for 
transportation, in such manner that they shall be readily accessible 
to the public and can be conveniently inspected. Jn the event that 
any such schedule includes the terms and conditions of any passenger 
ticket, bill of lading, contract of affreightment or other document evide neing 
the transportation agreement, as herein provided, copies of such terms 
and conditions shall be made available to any shipper, consignee, or pas- 
senger upon request. Such terms and conditions, if filed as permitted 
by this section and framed under glass and posted in a conspicuous place 
on board each vessel where they may be seen by passengers and others at 
all times, may be incorporated by reference in a short form of same 
actually issued for the transportation, or in a dock receipt or other docu- 
ment issued in connection there urth, by notice printed on the back of each 
document that all parties to the contract are bound by the terms and 
conditions as file d with the Fe de ral Maritime Board and poste d on hoard 
each vessel, and when so incor porated by refe rence every carrier and any 
other person having any interest or duty in respect of such transportation 
shall be deemed to have such notice thereof as if all such terms and condi- 
tions had been set forth in the short form document. 


O 
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Mr. Pastore, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 
{To accompany H. R. 9833] 
The Committee on Interstate and Foreign Commerce, to whom 


was referred the bill (H. R. 9833) to amend section 27 of the Merchant 
Marine Act of 1920, having considered the same, report favorably 


thereon without amendment and recommend that the bill do pass. 


BACKGROUND 


Section 27 of the Merchant Marine Act, 1920, prohibits the trans- 
portation of goods by water between points in the United States in 
any vessel other than a vessel (1) built in the United States (with 
minor exceptions), (2) documented under the laws of the United 
States, and (3) owned by ‘‘citizens of the United States.’”’ Section 37 
of the 1920 act incorporates by reference the definition in section 2 of 
the Shipping Act, 1916, of “citizen of the United States.” To qualify 
as a “citizen”? under such definition, a corporation must be organized 
under the laws of the United States or a State thereof, the president 
and managing directors must be citizens of the United States, and 
75 percent of the stock of the corporation must be owned by citizens 
of the United States. 

Due to the above restrictions, a corporation organized under the 
laws of the United States with alien directors and alien stock control 
is prohibited from operating a vessel between points in the United 
States. 

HISTORICAL BACKGROUND 


Maritime nations have historically restricted the movement of goods 


and passengers by water in their coastwise, intercoastal, intracoastal, 
and inland water trade to vessels of their own flag and owned by their 
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own citizenry. The United States is no exception and your commit- 
tee still adheres to and supports such a policy. When economic con- 
ditions reached a point in this country whereby proprietary interests 
were held in corporate ‘‘persons’ ’ rather than individuals, the question 
of determining the “citizenship” of a corporation became important. 
From 1792 to 1825, corporations could not document vessels under 
United States registry laws. From 1825 to 1858, by administrative 
determination, a corporation could not document vessels unless United 
States citizens owned 100 percent of the stock. In 1858, the 1825 law 
was amended so that United States corporations with alien stock- 
holders could document vessels and operate them in foreign or domes- 
tic trade. The Panama Canal Act of 1912 further amended the law 
and authorized the registration of a vessel not more than 5 years old 
“wherever” built, which is (a) 100 percent American-owned or (6) 
owned by a corporation whose president and managing directors are 
United States citizens. However such vessels were excluded from 
the coastwise trade. The passage of the 1920 act brought about the 
restrictions that exist today. Section 38 of the 1920 act amended 
section 2 of the 1916 act to provide that the controlling interest in a 
corporation is not in citizens of the United States unless, in case of 
vessels engaged in foreign trade, at least 50 percent of the stock is 
owned by U mited States citizens a in the case of vessels engaged 
in the coastwise trade, at least 75 percent of the stock is owned by 
United States citizens. These era isions in the 1920 act were recom- 
mended in more severe form by the Shipping Board. Differing points 
of view as to the desirability and practicability of requiring 100 per- 
cent United States citizen ownership of ships under United States flag 
for either foreign or domestic use were compromised by the aforesaid 
75 percent and 50 percent requirements. 


NEED FOR THE LEGISLATION 


During the past 38 years the protective legislation has remained 
unchanged and trading in the coastal and inland waters of the United 
States has been reserved for United States citizens. Although the 
principal is as true today as it was 38 years ago, changing times and 
conditions sometimes dictate that even the best of principals merit 
minor exceptions to the general rule if equity and justice is to be done. 
Today, there are domestic cor porations with large capital investments 
in the U nited States whose unique operation is unduly restricted due 
to the provisions of the 1916 and 1920 act. These corporations pur- 
chase their raw materials in the United States, give employment to a 
great number of American citizens and sell their finished product to 
American purchasers. They are prohibited from transporting their 
raw materials and finished products upon the inland waters of the 
United States because all of their officers and directors are not citizens 
of the United States and 75 percent of their stockholders are not citi- 
zens of the United States. One such company is the Bowaters South- 
ern Paper Corp., of Calhoun, Tenn. Bowaters was incorporated in 
Delaware in 1951 and its equity capital totaling $26 million is wholly 
owned by the Bowater Corporation of North America, Ltd., a Canad- 
ian corporation. The latter company is, in turn a wholly owned 
subsidiary of the Bowater Paper Corporation, Ltd., of London, 
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{ngland. Tennessee Bowaters is the manufacturer of newsprint and 
other paper products. At the present time, some of the customers to 
whom it supplies newsprint include: 


The New York Times Tulsa World 

Philadelphia Bulletin Cleveland Press 

New York World Telegram Chicago Daily News 
Philadelphia Inquirer St. Louis Post Dispatch 
Wall Street Journal Detroit Free Press 
Washington Post Louisville Courier-Journal 
Atlanta Journal Shrevesport Times 
Miami News Birmingham Post Herald 
Miami Herald Chattanooga Times 
Houston Post Norfolk Virginia Pilot 
Houston Chronicle Charlotte News 

Dallas Morning News Fort Worth Star Telegram 


Except as to the citizenship of its stockholders, officers and directors, 
Tennessee Bowaters is in every respect a domestic company. With 
the exception of a handful of Canadians and one Englishman, all of its 
1,400 employees are United States citizens; all its raw materials are 
obtained in the United States; its entire output of newsprint is sold in 
the United States; virtually all of the machinery and equipment 
which has been installed was manufactured in the United States and it 
has the reputation of being one of the most highly productive and 
eflicient mills anywhere in the world. It is subject to all the tax 
regulations, Federal, State, and local as any other domestic corporation. 
All of its loan capital, initially totaling $86 milion was subscribed 
by leading United States financial institutions. The main raw 
material used is pulpwood, the bulk of which is purchased from 
landowners in Tennessee and neighboring States. Upon completion 
of their present expansion program, the annual payroll will exceed 
$9 million and the expenditure for pulpwood will total about $13 
million per year. Since newsprint is a duty-free commodity, Tennessee 
Bowaters requires an efficient operation if it is to be competitive 
with their competitors in Canada and in the United States, all of whom 
may own their own vessels. 

Another corporate example is the Shell Oil Co., incorporated under 
the laws of Delaware. All of its officers are citizens of the United 
States as are 13 of the 15 member board of directors. Over 98 percent 
of its employees are United States citizens. All of its business is 
conducted in the United States, its oil and gas production, its refineries, 
and its distribution of petroleum products. In 1957 Shell paid taxes 
to the Federal, State, and local governments of almost $90 million. 
The proponents of the legislation contend that it is unfair and in- 
equitable to treat these companies and differently than any other 
American corporation, notwithstanding the incident of alien stock 
and management control. 

Your committee was concerned about amending the Merchant 
Marine Act of 1920 and disturbing the principle contained therein. 
The Governments of Canada and England continue to protect for 
their countrymen their coastwise and inland trade. The opponents 
of this bill maintain it would ‘open the door” to further violations of 
the principle involved. In arriving at its favorable decision, your 
committee has carefully studied the restrictive provisions of the 
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legislation, taking special note of the fact that such corporations would 
be restricted to the carriage of their own goods, could not engage as a 
common carrier, and to the utilization of self-propelled vessels ‘of 500 
cross tons or less. In addition, your committee has evaluated the 
public good resulting to the American economy as a whole in terms of 
taxes, jobs, and lower costs to American consumers. It would be 
incongruous for the United States to encourage new industries to be 
formed within its borders and then impose unrealistic restrictions 
upon their competitive operations. In this regard, your committee 
is hopeful that the Governments of Canada and the United Kingdom 
will take note of your committee’s action and exercise the same 
courtesies to American owned or controlled firms operating within their 
borders. 

In recommending the favorable consideration of this bill to the 
Congress, your committee feels compelled to note that the legislation 
would have been rejected had it applied to deep-sea craft. The 
instant bill should not be regarded as setting a precedent for future 
exceptions to the principle protecting deepwater vessels. We are 
determined that the present requirement of law that our deep-sea 
fleet engaged in the coastwise and intercoastal trade be owned by 
citizens of the United States remain unc hanged. 


COST OF THE BILL 


There would be no added cost to the Government by reason of the 
bill. 

In review of the above considerations, your committee reports 
H. R. 9833 favorably and recommends that the bill do pass. 


DEPARTMENTAL REPORTS 


The departmental reports are on S. 3065 as introduced. Both bills 
were identical at the time of their introduction, but H. R. 9833; as 
amended in the House, contains many safeguards not in the original 
legislation. 

The report of the Department of Commerce analyzed the bill 
relation to the history of the coastwise laws and citizenship require- 
ments with regard to shipowning corporations. The opposition of 
the Department was apparently based on the fact that the bill would 
constitute a change in the existing law and policy. It was noted, 
however, that the matters here involved are in the fullest sense matters 
of basic congressional policy. The departmental report stated: 


It should be noted that the national policy here involved 
has been changed from time to time, and that existing law 
involves some inconsistencies. It should be further noted 
that the requirements placed on documentation, ownership, 
transfer of ownership, and liabilities on, and the use of ships 
under United States flag are somewhat unique in comparison 
with the laws applicable to other types of property. 


The Federal Maritime Administrator testified in the House that 
he was in accord with the bill as amended. State, Justice, and the 
General Accounting Office offered no comment. The reports follow: 
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DrPARTMENT OF JUSTICE, 
Orrick oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., March 13, 1958. 
Hon. WARREN G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, a. <. 

Dear Senator: This is in response to your request for the views 
of the Department of Justice concerning the bill (S. 3065) to amend 
section 27 of the Merchant Marine Act, 1920. 

Section 27 of the Merchant Marine Act, 1920, as amended (46 
U.S. C. 883) provides, in part, that no merchandise shall be trans- 
ported by water in the coastwise trade between points in the United 
States in any other vessel than a vessel built in and documented under 
the laws of the United States and owned by persons who are citizens 
of the United States. 

The bill would amend section 27 by adding at the end thereof a 
new proviso = it the section shall not apply to the transportation of 
merchandise by water between po ints in the United States in barges 


and towing vessels built in and documented under the laws of the 
United States and owned by any a ition onganise <d under the laws 
of the United States, if (1) a majority of the officers and directors 
are citizens and residents of the United States: a 90 percent of its 


employees are citizens and residents of the United States: (3) such 


corporation is engaged chiefly in a manufacturing or mining industry 


1 


and the value of the barges and towing vessels owned by such corpora- 
tion is not in excess of 10 percent of the total value of its assets; and 
4) such corporatior P chases in the United States substantially all 
the raw materials used in its operations. 

Whether the bill should be enacted involves a question of policy 
ncerning which this Department prefers to make no recommendation. 

The Bureau of the Budget has . advised that there is no objection 
o the submission of this report. 

smcerely VOUrs, 
LAWRENCE EF. Wausn, 
De puty Attorney General 


DEPARTMENT OF STATR, 
Washington, March 25, 1958. 
Hon \\ ARREN G. MM LGNUSON, 
Chairman, Commattee on Interstate and Fore ig) ( ommerce, 
United States Senate. 

Dear Senator Maanuson: Reference is made to your letter of 
January 24, 1958, inviting the comments of the Department of State 
on S. 3065, a bill to amend section 27 of the Merchant Marine Act, 
1920. Interim acknowledgment of your letter was made on January 


The Department of State perceives no substantial foreign policy 
implications in this bill, and aecordingly has no comment to offer 
regarding the de sirability of the enactment of S. 3065. It is assumed 
that the Treasury Department and the Department of Commerce will 
omment as to the effect of the legislation, if enacted, upon the 
coastwise laws of the United States. 
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The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 
Sincerely vours, 
Wititram B. Macomserr, Jr., 
“Assistant Secretary 
(For the Secretary of State) 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washi gton, Fe hrauc ary 5. 1958, 


s ¥ ‘ . 5 : ‘ 
Chairn an, ( OV tee 0} I; ferstate ar d foréida? (0? nerce, 


( 
Di AR Mr. CHAIRMAN: Further I" ference is made to your Lber 
dated January 24, 1958, acknowledged Jai uary 27, enclosing a copy of 
5. 3065, 85th Congress, 2d session, and requesting our comments on 


this proposed measure. 


S.3065 would amend section 27 of the Merchant Marine Act, 1920, 
so as to authoriz certall corpo! tiol orga ized unde thre laws of 
the United States whic ao not resen quali eitizens of the 
United States but which do possess the qualific ms enumerated 1 
the bill, to transport merchandise bv water between points in the 
United States in barges and towing vessels built in and documented 
under the laws of the United States and owned by sucl corpor tions 
or chartered by such corporations to or from persons otherwise 
qualified to own or operat Such. Vess¢ Is 

Whether the purposes to be served by this bill are of sufficient merit 
and, importance to justify the proposed relaxation in the present 
citizenship requirements of section 27 involves a question of policy; 
and, since we have no special 1 ee relative to the nec ssity for 
or advisability of, legislation of this nature, we make no recommenda 
tion with respect to the enactment of S. 3065 


il 


Sincerely your 
JOSEPH CAMPBELL, 
Comptroller General of the 1 ited Niates. 


THe SECRETARY OF COMMERCE, 
Washington, June 3, 1958 
Hon. Warren G. Macnuson, 
Chairman. (Committee on Interstate and Fore iq (ommerce, 
l/nated States Ne nate, Wash ington, }). &: 
Dear Mr. Cuarrman: This letter is i 


f this Department with respect to 


repiv to your request ot 

January 24, 1958. for the views « 

S. 3065, a bill to amend section 27 of the Merchant Marine Act, 1920. 
The Departmet t does not recommend enactment of the bill 


Pree law Section 27 of the Merchant Marine Act, 1920 (46 
U. 883), prohibits the transportation of goods by water between 
pon in the United States (including districts, Territories, and 
ede ssions thereof mbraced within the coastwise laws) in any othe 
vessel than a vessel | wilt in the I nited States with minor excep- 
tions), (2) documented ae the laws of the United States, and (3 


owned by ‘citizens ot the | ited States ie > etion Od ot the 1QV?0 
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act (46 U. 5. C. 835) incorporates by reference the definitions in 
section 2 of the Shipping Act, 1916 (46 U.S. C. 802, 803), of “citizen 
of the United States,’’ as well as of ‘documented under the laws of 
the United States,” “person,” and “vessel.” 

The 1920 act thus prohibits vessels built in the United States and 
owned by corporations from transporting cargo between points in 
the United States (cluding certain districts, Territories, and posses- 
sions), unless the corporation is organized under the laws of the 
United States or of a State thereof, and the president and managing 
directors thereof are citizens of the United States, and 75 percent of 
the stock of the ee ation is owned by citizens of the United States. 

The bill.—The bill (S. 3065) would amend section 27 of the 1920 
act to provide that the section shall not apply to the transportation 
of goods in barges and towing vessels (1) built in the United States, 
(2) documented under the laws of the United States, and (3) owned 
by a corporation organized under the laws of the United States, (a) a 
majority of whose officers and directors are citizens and residents of 
the United States, (b) 90 percent of whose employees are citizens and 
residents of the United States, (¢) which 1s chiefly engaged in a manu- 
facturing or mineral industry, (d) the value of whose barges and towing 
vessels does not exceed 10 percent of the total value of its assets, and 
(¢) which purchases in the United States substantially all of the raw 
material used in its operations. 

The bill — require United States documentation of the vessels, 
but provides that only a majority of the officers and directors need be 
United States nas The bill is evidently intended to override 
the provisio yn of the documentation laws (46 U.S. C. see. 11), which 
requires that to be eligible for documentation the president and 
managing directors of the owning corporation must be United States 
citizens. 

The bil saci ed provides that section 27 of the 1920 act shall not 


app" LO Vesse ls ith the « ths uracte risties above deseribed, which are 
‘hartered to or fron persons otherwise qualified to own or operate 
leas. Section 27 relates only to the ownership of vessels. The 


purpose of this chartering provision evidently is to authorize the 
chartering of vessels owned by citizen corporations (as defined in 
sec. 2 of the 1916 act) to the corporation described in the bill (not a 
citizen as defined by sec. 2 of the 1916 act) without obtaining the 
approval of the Secretary of Commerce under sections 9 and 37 of the 
1916 act. 

Purpose of the bill——The chief purpose of the bill is to authorize 
the operation in domestic trade of barges and towing vessels which are 
owned by corporations, which are not section 2, 1916 act, citizens, 
but which qualify under certain limitations as set forth above. 

The definition of citizen a ition In section 2 of the 1916 act 
and applicable under see. 27 of the 1920 act) was enacted in relation 
to various administrative in regulatory authorities of the Shipping 
Board over foreign and domestic waterborne commerce of the United 
States, the sale of Shipping Board vessels to citizens for operation 
under United States registry, and the control of transfer of registry 
of such vessels sold by the Board. The act did not directly affect 
or amend existing documentation laws. 

Section 2 of the original 1916 act stated that within the meaning 
of that act no corporation, partnership, or association is a citizen of 
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the United States unless the controlling interest therein is owned by 
citizens of the United States and in the case of a corporation unless 
the president and managing directors are citizens of the United States, 
and the corporation is organized under the laws of the United States 
or of a State or possession thereof. 

The 1918 amendments to the 1916 act also provided that under 
section 2 the controlling interest in a corporation shall not be deemed 
to be in a citizen of the United States unless the title to a majority 
of the stock and of the voting power is in a citizen free of any trust in 
favor of a foreigner 

Meanwhile in 1912, the Panama Canal Act changed the law relating 
to United States documentation of vessels and also the right to 
operate United States documented vessels in the foreign and domestic 
trade. 

Histoi cal policy re citizen ownersh ip oT doe ume nted i sels. Krom 
1792 to 1825, corporations could not document vessels under United 


States registry laws. From 1825 to 1858, by administrative deter- 


mination, a corporation could not document vesse!s unless United 
States citizens ow! ed 100 perce it oF 1ts stock I} IS5S. the IN25 
law was changed so that United States corporations with alien stock- 
he iders could dow ument Vess¢ Is and Oper te them in forelgt or domes- 
tic trade. Then the Panama Canal Act of August 24, 1912 (37 Stat. 
562), amended section 4132 of the Revised Statutes (46 U.S. C. 11 
to authorize registry of a vessel not more than 5 years old ‘‘wherever”’ 
built, which is (a) 100 percent American-owned or (6) owned by a 
corporation whos: president and managing directors are United States 
citizens, but also excluded such vessels from the coastwise trade. It 
iS Te clea whether at tha time tne amended se tion 4] 2 overrode 
sections 4137 and 4313 of the Revisec Statutes which previous to 
the Panama Cana! Act, apparently authorized documenation of 
American-built vessels regardless of the citizenship of the officers of 
the owning corporation. However, this matter became moot with 
the enactment of section 27 of the 1920 act clearly overriding section 
1313 of the Revised Statutes Section 27 limited coastwise trans 
portation to vessels built in the United States, documented under 


law Ot the United states, and owned Dy citizens of th United states, 


as dehned in section 2 of the Shipping Act, 1916, as amended 


Section 38 of the 1920 act. also amended section 2 of the 1916 act 
to provide that the controlling interest in a corporation is not in 
eitizens of the United States unless, in case of vessels engaged in 
foreig rade, at least 50 percent of the stock 1s owned yy United 
otates itizens and, in the case of vessels engaged in the coastwise 
trade, at least 75 percent of the stock 1s owned by United States 
Cl IZeCn 


These pro\y isions of the 1920 act were recommended, in more severe 
form, by the Shipping Board. Differing points of view as to the de- 
sirabi it\ and practicability of requiring 100 percent United States 
eitizen ownership of ships under (United States flag for either foreign 
or domestic use were compromised by the aforesaid 75 percent and 
50 percent requirements. 

Ineo stency of laws. The laws now existing’ with respect to docu- 
mentation and the laws with respect to operation in foreign trade or 
domestic trade are not consistent in principle. As will be seen from 
the preceding history, the amendments that have been made to the 








| 
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law since 1792 have been made without regard to other related pro- 
visions with respect to documentation or operation in foreign or 
domestic trade, and also, are marked by varying policies not corre- 
lating documentation law and vessel operation law as to use in do- 
mestie or foreign trade. For example, a corporation organized under 
the laws of the United States or a State thereof (at least if the presi- 
dent and managing directors are United States citizens) regardless of 
the citizenship of its stockholders may document vessels for operation 
in the United States foreign trade. Such a corporation, so long as 
United States citizens do not own 50 percent of its stock, or control 
the corporation, may, in peacetime, transfer ownership of its vessels 
to aliens or may tré unsfer its vessels to forei ‘ign registry, or may charter 
its vessels to aliens, without the approval of the Secre tary of Com- 
merce. In addition, section 9 of the 1916 act prohibits transfer, 

without the approval of the Board, of a vessel, owned by citizens of 
the United States, to a partnership unless the controlling interest 
in the partnership is owned by United States citizens. Yet if such 
transfer is made, with or without the approval of the Board, to a 
partnership that is less than 100 percent American-owned, the vessel 
cannot be documented under the laws of the United States. The 
Customs Regulations (19 C. F. R. see. 3.19 (d)) clearly state that 
such a vessel cannot be documented because it is less than 100 percent 
United States citizen owned. 

The bill in relation to existing policy and law.—The bill requirements 
are in accord with the existing law in requiring that the vessels of the 
described types be built in the United States, but the bill provides 
substitute and additional re quire ments in re spec t of citizen owne rship 
and control of the owning corporation. These requirements are 
summarized on page 7 7 hereof, 

he bill would change existing law only with respect to owning 
corporations chiefly engaged in manufacturing or niineral industry, 
which purchase in the United States substantially all of the raw 
material used in its operations, and 90 percent of whose employees 
1 States citizens and residents; and o nly with respect to 
barges and towing vessels used in domestic or coastwise transporta- 
tion, the value of which does not exceed 10 percent of the total value 
of the assets of the corporation. 

We do not have sufficient information on which to base any judg- 
ment as to what the economic effect would be of relaxing the law 
reserving domestic transportation to United States vessles citizen 
owned and controlled. We are not able to measure the corporation’s 
need to own and operate tonnage in connection with its RARER OMEN 
or mining enterprise instead of using common or contract carriers of 
independent operators. It may be that other types of corporations 
or other types of vessels could for equally vood reasons be allowed 
waivers from the coastwise laws. We have not been advised that 
there has been any difficulty on the part of noncitizen corporations 
securing the necessary transportation through vessel charter or use. 
It is a matter of judgment whether the substitute (and additional) 
limitations on the ownership and use of the tonnage in question 
constitute sufficient assurance that the needs of commerce and defense 
for tonnage of this type in question will not be prejudiced. Under 
the congressional policy expressed in see tion 101 of the 1936 be we 
are mandated to develop a ‘merchant marine owned and operated 
under the United States flag by citizens of the United States * * *”’, 


r 
ure Unite 








10 AMENDING THE MERCHANT MARINE ACT OF 1920 


Under these circumstances the Department is constrained to oppose 
enactment of the bill. 

The long history of national policy in relation to control of ships 
under the United States flag in the interest of national defense and 
international commerce and relations emphasize that the matters here 
involved are in the fullest sense matters of basic congressional policy 
It may well be that there should be a general reexamination of the 
policies and the terms of the laws involved in the pending legislation 
with a view to general amendments, rather than special legislation, to 
change the law relating to citizen ownership and control of United 
States merchant vessels, whether used in foreign or domestic com- 


merce. it should be noted that the national policy here involved has 
been changed from time to time, and that eXisting law involves some 
inconsistencies It hould be further notes that the requirements 


placed on documentation, ownership, transfer of ownership, and liabil 
ities on, and the use of, ships under the United States flag are some- 
what unique in comparison with the laws applicable to other types of 
property. Some of these requirements of law are designed to assure 
that the subsidies and other promotional aids for the American mer 
chant marine will be used to the public interest, and some of the re- 


quirements arose out of war and national emergency situations 


Many ol il e requirements however. are 1OwW made applicabl LO 
ships under lt nited States flag whi h ao not recelve any airect Subsidy 
or promotional aid, and to the ownership of ships in time of peace 
well as in time of wal 
The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this letter to your committee 
S] ce J 


SINCLAIR Wy EKS 


Secreta yoof Comn 


CHANGES IN EXISTIN( LAW 


le XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italic, existing 


law in which no change is proposed is shown in roman 


in compliance with subsection (4) of ru 


MerceHant Marine Acr, 1920 


AN ACT To provide for the promot mand iaintenanee of the American 
chant marine to reneal certain emergenc' leg als mm. and provide f rr the dis- 
position, reculation. a a use « f property acq I i thereunder na for o 


purposes 


* ok fe * ‘ 4 * 
SEC. 27. That ho merchandise shall he transported Dy water, or Dy 
land and water, on penalty of forfeiture thi reot, between points in the 
United States, includine Districts, Territori and possessions 


1 c ae } . ° | 

thereot embraced within the coastwise laws, either directly or via a 
foreign port, or for an\ part of the transportation, in any other vessel 
than a vessel built in and documented under the laws of the United 


States and owned bv persons who are citizens of the United States, or 


I 


vessels to which the privilege of engaging in the coastwise trade is 
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extended by sections 18 or 22 of this Act: Provided, That no vessel 
having at any time acquired the lawful right to engage in the coastwise 
trade, either by virtue of having been built in, or documented under 
the laws of the United States, and later sold foreign in whole or in 
part, or placed under foreign registry, shall hereafter acquire the 
right to engage in the coastwise trade: Provided further, That no 
vessel of more than five hundred gross tons which has acquired the 
lawful right to engage in the coastwise trade, either by virtue of 
having been built in or documented under the laws of the United 
States, and which is as later been rebuilt outside the United States, its 
Territories (not including trust territories), or its possessions shall have 
the right thereafter to engage in the coastwise trade: Provided 
further, That this section shall not apply to merchandise transported 
between points within the continental United States, including 
Alaska, over through routes heretofore or hereafter recognized by the 
Interstate Commerce Commission for which routes rate tariffs have 
been or shall hereafter be filed with said Commission when such routes 
are in part over Canadian rail lines and their own or other connecting 
vater facilities: Provided further, That this section shall not become 
effective ees the Yukon River until the Alaska Railroad shall be 
completed and the Shipping Board shall find that proper facilities will 
be furnished for transportation by persons citizens of the United 
States for prope rhy handling the traffie: P suldel further, That this 
section shall not apply to the tre ansports ation of merch: indise loaded on 
railroad cars or to motor vehicles with or without trailers, and with 
their passengers or contents when ieounamaane by the operator 
thereof, when such railroad cars or motor vehicles are transported 1 
any railroad car ferry operated between fixed termini on the Great 
Lakes as a part of a rail route, if such ear ferry is owned by a common 
carrier by water and operated as part of a rail route with the approval 
of the Interstate Commerce Commission, and if the stock of such 
common carrier by water, or its predecessor, was owned or controlled 
by a common carrier by rail prior to June 5, 1920, and if the stock of 
the common carrier owning such car ferry is, with the approval of the 
Interstate Commerce Commission, now owned or controlled by any 
common carrier by - and if such car ferry is built in and documented 
under the laws of the United States. 
Sec. 27A. Notw ‘th standing any other provision of law. a corporation 
ineorporated under the laws of the United States or any State. Te rritory, 
Lristi ret. or pos V¢ gS710N thereof. shall he de é med to be a eit ell of the United 
States for ‘- DUr POSes of and within the meanina of that term as used 
‘, ections 9 and 387 of the Si ipping Act. 1916. as ame nded (46 U.S. C. 
SUS, 835 section 27 of the Me rchant Bait ine Act of 1920. as amended 
16 -U. S. C. 883). Revised Statutues. section 4370 U6 U. S. C. 318) 
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(d) the aggregate book value Oj the vessels owned by such cor pord- 
tion does not eaceed 10 per centum of the aggregate book value of the 
assets of such corporation > and 

(e) such cor poration purchase SO) produce san the United States. 
its Territories, or POSse SSIONS not less than 75 pe cerntum of the raw 
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forfeited to the United States. If any vessel shall transport passengers 
for hire in violation of this section, such vessel shall be subject to a penalty 
of $200 for each passenger so transported. Any penalty or forfeiture 
incurred under this section may be remitted or mitigated by the Secretary 
of the Treasury under the provisions of section 7 of title 46, United 
States Code. 

Any corporation which has fiid a certificate with the Secretary of the 
Treasury as provided for herein shall cease to be qualified under this sec- 
tion if there is any change in its status whereby it no longer meets the 
conditions above set forth, and any documents theretofore issued to it, 
pursuant to the provisions of this section, shall be forthwith surrendered 
by it to the Secretary of the Treasury. 
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MAIN 
READING ROOM 


Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany H. R. 4635] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 4635) to provide for settlement and entry of 
publie lands in Alaska containing coal, oil, or gas under section 10 of 
the act of Mav 14, 1898, as amended, having considered the same, 
report favorably thereon with an amendment and recommend that 
the bill as amended do pass. 

The amendment is as follows: 

On page 2, line 16, delete the period and insert in lieu thereof a 
semicolon and add: 


Provided, however, that this section shall not be construed 
to divest or impair any right which has heretofore vested in 
any person, firm, or corporation pursuant to lease, contract, 
or any other provision of law. 


The purpose of H. R. 4635 is to provide settlement and entry of 
public lands in Alaska containing coal, oil, or gas under section 10 
of the act of May 14, 1898, as amended. 

This bill seeks to further amend the act of March 8, 1922 (48 U.S. 
C., sees. 376 and 377), by permitting entry on public lands in Alaska 
which may contain oil, gas, or coal for homesites, headquarters sites, 
or trade and manufacturing sites under section 10 of the act of May 
14, 1898, as amended (48 U.S. C., sec. 461), or for the purposes of a 
soldiers’ additional jiomestead entry under sections 2306 and 2307, 
Revised Statutes (43 U.S. C., sees. 274, 278). Existing law which is 
presently limited to claims under the general homestead law (43 
U.S. C., see. 161, et seq.) would be extended to the other types of 
public land settlement and entry. Presently the homesteader may 
obtain fee title to bis land but the minerals involved are reserved to the 
United States. 
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Enactment of H. R. 4635 would be particularly beneficial to entries 
made under the Soldiers’ Additional Homestead Entries Act. Persons 
who now settle on or enter upon public lands are in serious danger 
of losing their claims and improvements if the lands contain valuable 
mineral resources. Members of the Committee on Interior and In- 
sular Affairs believe that existing laws are discouraging the settlement 
and entry of public lands in Alaska and that the enactment of this 
legislation would tend to attract homesteaders and improve the 
economic base of the Territory and the proposed State of Alaska. 

The committee adopted the amendment appearing on page 2 for 
the following reason. Section 4 of the bill has a retroactive operation 
in that it grants a credit for past actions toward meeting the require- 
ments to obtain a soldiers’ additional homestead or a land title 
under the terms of the act of March 14, 1898. The committee 
believes that it should be made clear that the retroactive provisions 
of section 4 should not be construed as an act to divest or impair any 
right which may have properly vested in any person prior to the 
enactment of this bill. 

No expenditure of public funds is authorized by this legislation. 

The favorable report from the Secretary of the Interior dated March 
13, 1957, is as follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 18, 1957. 
Hon. Crain ENGLE, 
Chairman, Comm itte é€ on Interior and Insular Affairs, 
House of Represe ntatives, Washington, D. C. 

Dear Mr. Enate: This is in reply to your request for the views of 
this Department on H. R. 4635, a bill to provide for settlement and 
entry of public lands in Alaska containing coal, oil, or gas under sec- 
tion 10 of the act of May 14, 1898, as amended. 

We recommend that H. R. 4635 be enacted. 

H. R. 4635 would amend the act of March 8, 1922 (48 U.S. C., 
secs. 376 and 377) to permit settlement or entry on public lands in 
Alaska which may be valuable for oil, gas, or coal for homesite, head- 
quarters site, or trade and manufacturing site purposes under section 
10 of the act of May 14, 1898, as amended (48 U.S. C., sec. 461) or 
for the purposes of a soldiers’ additional homestead entry under sec- 
tions 2306 and 2307, Revised Statutes (43 U. S. C., sees. 274, 278). 
The 1922 act, which is now limited to claims under the general home- 
stead law (48 U.S. C., sec. 161, et seq.), would be made applicable 
to these other types of public land settlement and entry. It now 
permits the homesteader to settle upon, enter, and obtain patent to 
lands which are believed to be valuable for coal, oil, and gas, but 
reserves the minerals involved to the United States. 

Coal, oil, and gas on public lands in Alaska are now subject to leasing 
under the act of October 20, 1914, as amended (48 U.S. C., sees. 434 
and 444) and the mineral leasing laws (30 U.S. C., sec. 181, et seq.). 
There is therefore no reason why the provisions of the 1922 act should 
not be extended to soldiers’ additional homestead entries in Alaska, 
and to entries under section 10 of the 1898 act as well as to homestead 
entries. Public land claimants who settle on or enter upon public 
lands under the latter statute are now in serious danger of losing their 
claims and improvements if the lands are known or believed to be 
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valuable for minerals. This situation is hindering the settlement and 
entry of public lands in Alaska under this public land law and its 
alle ‘viation would help encourage such use of public lands in Alaska. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 
Sincerely yours, 
HATFIELD CHILSON, 
Assistant Secretary of the Interior. 
The Committee on Interior and Insular Affairs recommends 
enactment of H. R. 4635 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
4635, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Act oF Marcu 8, 1922 
(42 Stat. 415; 48 U.S. C. 376, 377) 


Sec. 1. [From and after the passage of this Act] Claims under 
section 10 of the Act of May 14, 1898 (80 Stat. 413), as amended (48 
U. S. C. 461), and homestead claims may be initiated by actual 
settlers on public lands of the United States in Alaska known to 
contain workable coal, oil, or gas deposits, or that may be valuable 
for the coal, oil, or gas contained therein, and which are not otherwise 
reserved or withdrawn, whenever such claim shall be initiated with a 
view of obtaining or passing title with a reservation to the United 
States of the coal, oil, or gas in such lands, and of the right to prospect 
for, mine, and remove the same; and any [settler who has initiated 
a homestead claim] claimant who has initiated such a claim in good 
faith on lands containing workable deposits of coal, oil, or gas, or that 
may be valuable for the coal, oil, or gas contained therein, may 
perfect the same under the provisions of the laws under which the 
claim was initiated, but shall receive the limited patent provided for 
in this Act: Provided, however, That should it be discovered at any 
time prior to the issuance of a final certificate on any claim initiated 
for unreserved lands in Alaska that the lands are coal, oil, or gas in 
character, the patent issued on such entry shall contain the reserva- 
tion required by this Act. 

Sec. 2. That upon satisfactory proof of full compliance with the 
provisions of the laws under which the entry is made and of this Act 
the entryman shall be entitled to a patent to the lands entered by him, 
which patent shall contain a reservation to the United States of all 
the coal, oil, or gas in the land so patented, together with the right to 
prospect for, ise and remove the same. The coal, oil, or gas de- 
posits so reserved shall be subject to disposal by the Un ited States in 
accordance with the provisions of the laws applic able to coal, oil, or 
gas deposits or coal, oil, or gas lands in Alaska in force at the time of 
such disposal. Any person qualified to acquire coal, oil, or gas de- 
posits, or the right to mine and remove the coal or to drill for and re- 
move the oil or gas under the laws of the United States, shall have 
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the right at all times to enter upon the lands entered or patented, us 
provided by the provisions of this Act, for the purpose of prospecting 
for coal, oil, or gas therein, upon the approval by the Secretary of the 
Interior of a bond or undertaking to be filed with him as security for 
the payment of all damages to the crops and improvements on such 
lands by reason of such prospecting. Any person who has acquired 
from the United States the coal, oil, or gas deposits in any such land, 
or the right to mine, drill for, or remove the same, may reenter and 
occupy so much of the surface thereof as may be required for all pur- 
poses reasonably incident to the mining and removal of the coal, oil, 
or gas therefrom, and mine and remove the coal or drill for and remove 
the oil or gas upon payment of the damages caused thereby to the 
owner thereof, or upon giving a good and sufficient bond or sada pak 
ing in an action instituted in any competent court to ascertain and 
fix said damages: Provided, That the owner under such limited patent 
shall have the right to mine the coal for use on the land for domestic 
purposes at any time prior to the disposal by the United States of the 
coal deposits: Provided further, That nothing in this Act shall be con- 
strued as authorizing the exploration upon or entry of any coal de- 
posits withdrawn from such exploration and purchase [: And provided 
further, That nothing herein contained shall be held or construed to 
authorize the entry or disposition, under section 2306, United States 
Revised Statutes, or under Acts amendatory thereof or supplemental 
thereto, of withdrawn or classified coal, oil, or gas lands or of lands 


valuable for coal, oil, or gas]. 


Act oF May 14, 1898 (30 Srar. 413, as AMENDED; 48 U.S. C. 461) 


Any citizen of the U cigyeh States twenty-one years of age, or any 
association of such citizens, or any cor poration incorporate a nike the 
laws of the United States or “of any State or Territory authorized on 
May 14, 1898, by law to hold lands in the Territories, thereafter in 
the possession of and occupying public lands in Alaska in good faith 
for the purposes of trade, manufacture, or other productive industry, 
may each purchase one claim only not exceeding eighty acres of such 
land for any one person, association, or corporation, at $2.50 per acre, 
upon submission of proof ao said area embraces improvements of 
the claimant and is needed in the prosecution of such trade, manu- 
facture, or other productive leaner such tract of land not to include 
miner ral or coal es ae as provided under the Act of March 5, 1922 
(42 Stat. 415; 48 U. . 876), and ingress and egress shall be reserved 
to the public on iz oe of all streams, whether navigable or 
otherwise: Provided, That any citizen of the United States twenty-one 
years of age employed by citizens of the United States, associations of 
such citizens, or by corpor: ations organized under the laws of the 
United States, or of any State or Territory, whose employer is engaged 
in trade, manufacture, or other productive industry, and any citizen 
of the United States twenty-one years of age who is himself engaged 
in trade, manufacture, or other produc tive indust: ry may pure hase = 
claim, not exceeding five acres, of unreserved public lands, such 
of land not to include maine ral, coal, oil or gas lands earns as rods d 
under the Act of March 8, 1922 (42 Stat. "115: 48 U. 8S. C. 376), in 
Alaska as a homestead or headquar ters, under rules and regulations to 
be prescribed by the Secretary of the Interior, upon payment of $2.50 
per acre: * * * 


i 
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MAIN 
REAMING ROOM 


Mr. Jackson, from the Committee on Interior and‘Insular Affairs, 
submitted the following 


REPORT 
[To accompany H. R. 11123] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 11123) providing for the extension of certain 
authorized functions of the Secretary of the Interior to areas other 
than the United States, its Territories and possessions, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, lines 9 and 10, strike out the words “, in no event to exceed 
the sum of $1,500,000,” 

The purpose of H. R. 11128, as amended, is to grant specific statu- 
tory aut hority for the extension of certain authorized functions of the 
Secretary of the Interior to Antarctica and the Trust Territory of the 
Pacific Islands in the same manner as in the United States, its Terri- 
tories and possessions. 

Although the Department of the Interior is carrying on mapping, 
aerial photographing and other activities to a limited extent in both 
Antarctica and the trust territory it is desirable that the authority 
of the Department to perform them is specifically established. 

During fiscal vear 1956 it was necessary to transfer the sum of 
$200,000 from the Department of Defense to the Department of the 
Interior to begin compilation and preparation of maps of Antarctica 
from acrial photography. The work has not been completed because 
further funds have not been available from the Department of Defense. 
The Department of the Interior is working closely with other Federal 
agencies engaged in scientific activities m Antaretica in connection 
with the International Geophysical Year. Enactment of this legisla- 
tion will permit the Department of the Interior to continue its efforts 
in the IGY. No new or independent expeditions to Antarctica would 
be undertaken with funds authorized by this legislation. 
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There is some doubt as to whether the Department of the Interior 
may perform mapping and charting activities in the Trust Territory 
of the Pacific Islands, since under present statutes the Department’s 
authorization for such functions is limited to the United States, its 
Territories and possessions. The trust territory is administered as a 
trusteeship by the United States under the direction of the United 
Nations and is not a territory or possession of the United States. 

H. R. 11123 was amended in the Committee on Interior and In- 
sular Affairs to delete the limit on the appropriation of funds to carry 
out the purposes of the act. Since there is no similar limitation 
on the general work of the Department of the Interior, the committee 
deemed it appropriate to leave control of this portion of de ‘partmental 
activities likewise within the discretion of the appropriations com- 
mittees. The Department of the Interior requested the amendment. 

The executive communication from the Secretary of the Interior, 
dated February 24, 1958, is as follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 21, 1958. 
Hon. Sam Raysurn, 
Spe aker of the House of Re prese ntatives, 
Washington, D. C. 

Dear Mr. Speaker: Enclosed is a draft of a proposed bill provid- 
ing for the extension of certain authorized functions of the Secretary 
of the Interior to areas other than the United States, its Territories 
and possessions. 

It is suggested that this proposed bill be referred to the appropriate 
committee for consideration, and it is recommended that it be enacted. 

If the bill is enacted, specific statutory authority would be granted 
for the performance in Antarctica and in the Trust Territory of the 
Pacific Islands of certain of those functions which are now performed 
by the Department of the Interior in the United States, its Territories 
and possessions. While there is reason to believe that the performance 
of those functions in Antarctica and in the trust territory is now 
authorized in instances in which the work is directly related to the 
Department’s authorized activities in domestic areas, it is believed 
desirable that the authority of the Department to perform such 
functions in those areas be clarified beyond any question by specific 
legislative enactment. 

"The previous lack of specific authority has inhibited the Department 
of the Interior from carrying on what we believe to be its proper func- 
tions in both Antarctica and the trust territory. In fiscal year 1956, 
the sum of $200,000 was transferred from the Department of Defense 
to this Department to begin the compilation and preparation of maps 
of Antarctica from aerial photogr aphy obtained by expeditions to that 
continent. Although the compilation into maps of the Antarctic 
photography was not completed, it was necessary to stop that com- 
pilation at the close of fiscal year 1956 because further funds were 
not available from the Department of Defense. In addition, the 
Department has been working in close coordination with other agencies 
engaged in scientific activities in Antarctica, as part of the United 
States effort in connection with the International Geophysical Year. 
Participation of this Department in this effort, through the Geological 
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Survey and the Fish and Wildlife Service, in the geologic and biologic 
fields, and such other bureaus as may be called upon to provide expert 
assistance in connection with surveys and investigations of minerals 
and other natural resources which may be of emerging importance, 
should be specifically authorized and it would be by the proposed 
legislation. In addition, related resources studies would be authorized 
by the proposed legislation. We should like to make clear that, in 
the exercise of this proposed authority, it would be our intention not 
to initiate independent expeditions to Antarctica, but rather to con- 
duct field surveys in that area only in conjunction with such inter- 
agency programs as are sponsored by this Government. 

Most of the islands of the trust territory of the Pacific are under the 
administration of the Department of the Interior. The northern 
Marianas, excluding Rota, are under the administration of the Navy. 
There is some doubt that the Department may perform certain activ- 
ities in the trust territory under its own authority, to the same extent 
and in the same manner as it is authorized to carry on those activities 
in the United States, its Territories and possessions. Enactment of 
the proposed bill would clarify this authority, so that the Department 
of the Interior may perform the activities in question throughout all 
of the trust territory. 

Section 2 of the proposal is designed to provide specific congressional 
recognition of the mapping projects of Antarctic areas which would be 
undertaken by the Department of the Interior, and for which it would 
request appropriations directly from the Congress, in connection with 
the explorations of Antarctica with respect to the International Geo- 
physical Year activities. The language of this section is not intended, 
however, to limit in any way the general authority contained in section 
1 to do mapping in Antarctica and the Trust Territory of the Pacific 
Islands. 

It is not the purpose of the proposed legislation to encroach in any 
way on the authorities or responsibilities of any other department or 
agency of the Government. Neither is there any intention of implying 
any specific requirement for logistics or other support of Interior 
activities by any other department or agency of the Government. It 
is for these reasons that section 3 has been written into the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this proposed legislation to the Congress. 

Sincerely yours, 
Royce A. Harpy, 
Assistant Secretary of the Interior. 


A BILL Providing for the extension of certain authorized functions of 
the Secretary of the Interior to areas other than the United States, 
its Territories and possessions 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
authority vested in the Secretary of the Interior to perform 
surveys, investigations, and research in geology, biology, 
minerals and water resources, and mapping is hereby 
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extended to include Antarctica and the Trust Territory of the 
Pacifie Islands. 
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Sec. 2. The Secretary of the Interior is authorized to 
compile maps of Antarctica from materials already available 
and from such additional material as may result from the 
several expeditions in support of the International Geophysi- 
cal Year. 

SEC. 3. Nothing in this Act shall be construed to authorize 
the absorption or modification of, or change in any way, the 
responsibility of any other department or agency of the 
United States, including the performance of surveys, map- 
ping, and compilation of maps. 

Sec. 4. There are hereby authorized to be appropriated 
such sums as may be necessary to carry out the purposes of 


this Act. 


The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 11123, as amended. 
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Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


Auaust 4, 1958.—Ordered to be printed 


REPORT 


[To accompany H. R. 9543] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 9543) amending the Hawaiian Organic Act 
relating to the transfer of the title of ceded land by the President, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 

The purpose of H. R. 9543 is to further amend the Hawaiian 
Organic Act (48 U.S. C. 511), to permit transfer of the title of certain 
ceded land to the University of Hawaii. 

Under the provisions of the Hawaiian Organic Act, public lands of 
the Territory have from time to time been set aside for the use of the 
university, but with legal title remaining in the United States. 

H. R. 9543, as introduced, was amended by the House of Repre- 
sentatives to permit the conveyance to the University of Hawaii 
of title to lands where the university has need of such title for financing 
or other purposes. ‘This procedure follows the traditional practice in 
Hawaii of permitting title to ceded lands to be transferred to the 
Territory under the provisions of section 91 of the Organic Act. 

Section 2 of the bill confirms Joint Resolution 5 of the Session 
Laws of Hawaii, 1957. This resolution authorizes the legislature to 
transfer the title by direction of the Governor to the university of any 
lands title to which may be transferred to the Territory by the direction 
of the President for educational institutions. 

The following telegram from Governor Quinn, of Hawaii, dated 
February 25, 1958, lists the tracts whose titles he will recommend be 
transferred to the University of Hawaii: 
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COLORADO SPRINGS, CoLo., 
February 25, 1958. 
Hon. Crain ENGLE, 
Chairman, Interior and Insular Affairs ( ‘ommittee, 
House Office Building, Washington, 0. 


Strongly favor H. R. 9543 with amendments nnaposed by Interior 
Department. My intention to give university lands as follows: 
Manoa Campus, Kaimuki Observatory, Hilo Campus, Waikiki Aquar- 
jum, ae Wa ihila tract, Pamoho Experimental Farm, Maui Agri- 
cultural | ixperiment Station, Hawan Experiment Station. Propose 
to hold for detailed review upper Waihila tract and Waimanalo areas. 
University has no planned use for upper Waihila tract. Waimanalo 
is agricultural land in center of area being rapidly urbanized. Land- 
use studies presently underway for both areas. University concurs 
in review. Have alternate area for Waimanalo already agreed upon 
with university and land commissioner. 

Witiiam F. Quinn, 
Gove rhol OJ Hawaii. 


The enactment of H. R. 9543 will not involve the expenditure of 
Federal funds. 

The report of the Secretary of the Interior, dated February 10, 1958, 
is as follows: 

JEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., Feb uary 10, 1958. 
Hon. Ciatr ENGLE, 
Chairman, Committee on Interior and Insular A ffairs, 
House of Re presentatives, Washington, Pp: C, 

Dear Mr. Enotes: This Pegi to your request for the views of 
this De partment of H. R. 9543, a bill to provide for the conveyance of 
certain real property used by the University of Hawaii to the board 
of regents of such university, for the use and honefit of such university. 

This Department supports the objectives of H. R. 9543 and, for, 
the reasons indicated below, recommends that, in lieu of H. R. 9545, 
there be enacted the proposed substitute bill attached to this report. 

The University of Hawaii is an educational institution in the 
Territory of Hawaii which is comparable in every respect to the 
colleges of agriculture and the mechanic arts in the various States. 
Unlike those similar institutions in the States which are land-grant 
institutions, however, the University of Hawaii has never been granted 
a land endowm«¢ nt, since there have never b en any “public lands” in 
Hawati, in the sense in which that term is used in the continental 
United States. The ‘‘publie lands” of Hawaii with which H. R. 9543 
is concerned, as the term is used in the Hawatian Organic Act and 
in other Federal laws relating to Hawaii, are lands which were formerly 
owned by the Kingdom or Republic of Hawaii, were ceded to the 
United States upon annexation, but were left in the possession, use, 
and control of the Territory unless taken for the use of the United 
bee (48 U.S. C., sec. 511). 

Under the provisions of the organic act, public lands of the Terri- 
tory have from time to time been set aside for the use of the university 
(for example, for agricultural experimentation), but with legal title 
remaining in the United States, the Territory having the beneficial 
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interest. From the time of its establishment, in the absence of grants 
of land, the university has been dependent upon appropriations. 

The granting of title to lands to the university, as such, would be a 
departure from present practices respecting the ownership of Seat 
used by Territorial institutions and agencies. However, we believe 
such a departure would be eet with respect to two classes of 

| land now used by the university: (1) those lands which have been or 
may be acquired through a ansous or bequests by private ee 
and (2) lands on which university buildings stand or are to be built, 
particularly tracts of which housing construction is planned, so that 
loans may be secured to finance the housing construction. 

We do not believe legislation should be enacted using the a 
ology “lands of the United States” (as e xpressed in H. R. 9543), since 
| lands in Hawaii which were ceded to the United States upon annexa- 
| tion have at all times been recognized as being impressed with a public 
| 


trust for the benefit of the people of Hawaii. Similarly, we do not 
believe there should be granted to the university lands which were 
formerly used for agricultural experiments, as to which the experi- 
mental use has ceased, and as to which the chief value arises from the 
possibilities for real-estate promotion and speculation. 

We recommend, therefore, that there be enacted the attached 
proposed substitute bill which would permit the conveyance to the 
university of title to lands where the university has need of such title 
for financing or other purposes. The attached proposal would follow 
the traditional practice of Hawaii of permitting title to ceded lands 
to be transferred to the Territory under the provisions of section 91 
of the Organic Act; thereafter, they could be conveyed to the university 
by direction of the Governor. 

The Territorial legislature has urged the enactment of legislation 
providing for the transfer of necessary lands to the university. The 
Honorable William F. Quinn, Governor of Hawaii, has urged enact- 
ment of the attached substitute bill in order to permit the university 
to gain the necessary financial benefits which are expected to result. 


T he Bureau of the Budget has advised that there is no objection to 
| the submission of this report to your committee. 
Sincerely yours, 


Rocer Ernst, 
Assistant Secretary of the Interior. 


A BILL To amend the Hawaiian Organie Act relating to the transfer 
of the title of ceded land by the President 


Be it enacted by the Senate and House of Pe prese ntatives of 
the ly led States of America in (Congress ASS¢é mbled, That 
section 91 of the Hawaiian Organic Act (31 Stat. 159), as 


amended (48 U. S. C., see. 511), is amended further by 
inserting after the words ‘other political subdivision thereof” 
a comma and the words ‘or the University of Hawaii, 


Sec. 2. Joint Resolution 5 of the Session Laws of Hawaii, 
| 1957, shall be construed as authorization m3 the legislature 
i for the transfer of title by direction of the Governor to the 
University of Hawaii of any lands title to which may be 
transferred to the ‘Territory by direction of the President for 
educational institutions under the provisions of said section 
91 of the Hawaiian Organic Act, as amended. 
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The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 9543. 


CHANGES IN EXISTING LAW 
In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate changes in existing law made by the bill, H. R. 
9543, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Secrion 91 or THE HawauaAn Oroanic Act (31 Star. 159) As 
AMENDED (48 U.S. C. 511) 


Sec. 91. That, except as otherwise provided, the public property 
ceded and transferred to the United States by the Republic of Hawaii 
under the joint resolution of annexation, approved July seventh, 
eighteen hundred and nine-eight, shall be and remain in the posses- 
sion, use, and control of the government of the Territory of Hawaii, 
and shall be maintained, managed, and cared for by it, at its own 
expense, until otherwise provided for by Congress, or taken for the uses 
and purposes of the United States by direction of the President or of 
the governor of Hawai. And any such public property so taken for 
the uses and purposes of the United States may be restored to its pre- 
vious status by direction of the President; and the title to any such 
public property in the possession and use of the Territory for the pur- 
poses of water, sewer, electric, and other public works, penal, chari- 
table, scientific, and educational institutions, cemeteries, hospitals, 
parks, highways, wharves, landings, harbor improvements, public 
buildings, or other public purposes, . required for any such purposes, 
may be transferred to the Territory by aa ction of the President, and 
the title to any property so transferred to the Territory may there- 
after be transferred to any city, count y, or other politic al subdivision 
thereof, or the University of Hawaii, by direction of the governor when 
thereunto santas by be legislature: > Provided, That when any sueh 
public property so taken for the uses and purposes of the “ae States, 
if, instead of being used for public purpose, is thereafter by the United 
States leased, rented, or granted upon revocable permits to private 
parties, the rentals er consideration shall be covered into the treasury 
of the Territory cf Hawaii for the use and benefit of the purposes 
named in this section, 


rn 
ee, 
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Avaust 4, 1958.—Ordered to be printed 


MAIN 
Mr. Jackson, from the Committee on Interior and Insular KGATING ROOM 


submitted the following 


REPORT 


[To accompany H. R. 7149] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (H. R. 7149) to provide for the periodic transfer to the 
Hawaiian home-development fund of certain excess funds in the 
Hawaiian home-administration account, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

The purpose of H. R. 7149 is to provide for the period transfer to the 
Hawaiian home-development fund of certain excess funds in the 
Hawaiian home-administration account. 

The Hawaiian Homes Commission was created in 1920 (48 U.S. C., 
secs. 691-704, 705-716 to authorize a program for the development 
of homesteads and the construction of homes for persons of Polynesian 
blood. In conducting this program the Territorial Government of 
Hawaii has established two principal funds within the Territorial 
Treasury. The Hawaiian home-loan fund provides moneys for 
construction or alteration of homes which are made available to 
qualified applicants on a reimbursable basis. The Hawaiian home- 
development fund provides funds for constructing community 
facilities such as roads and sewers, which are nonrevenue producing 
by their nature. 

Unfortunately there is insufficient money in the home-development 
fund to expedite the commission’s overall program and the whole 
program is unpeded because roads and sewers must precede home 
construction. Enactment of H. R. 7149 would provide the develop- 
ment fund with an additional source of revenue, by diverting to it 
rentals from the rental of Hawaiian Homes Commission ‘available 
lands,” in excess of the amounts required for administrative expenses 
of the commission. Presently these revenues are deposited in the 
general fund of the Territorial treasury. 
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The committee members feel that since the moneys involved are 
Territorial funds, they should be used in the manner desired by the 
Governor and Territorial legislature 

The enactment of H. R. 7149 will involve no expenditure of Federal 
funds. 

The favorable report of the Secretary of the Interior dated January 
30, 1958, is as follows: 


Unirep Srates DepaRTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 30, 1958. 
Hon. Crate ENGL», 
( hairman. Committee o7 Tnte: 10? and [) sular Affairs. 
House of Representatives, Washington, D. ¢ 

Dear Mr. EnGuteE: This responds to your request for the views of 
this Department on H. R. 7149, a bill to provide for the periodic 
transfer to the Hawatian home-development fund of certain excess 
funds in the Hawaiian home-admuinistration account 

We recommend that the bill be enacted. 

The Hawatian Homes Commission Act, 1920 (48 U.S. C., sees. 
691-704, 705-716), authorizes a program conducted by the Territorial 
Government of Hawaii for the development of homesteads and the 
construction of homes for persons of Polynesian blood on lands specifi- 
cally set aside for that purpose. To conduct this program, two prin- 
cipal funds were created within the Territorial treasury: the Hawaiian 
home-loan fund, which is the source of moneys for construction or 
alteration of homes which are made available to qualified applicants 
on a reimbursable basis, and the Hawaiian home-development fund, 
for the provision of community facilities such as roads and sanitary 
sewers, Which are nonrevenue producing by their nature. 

In general, the program of the commission has no been able to 
proceed as rapidly as might be hoped, principally because of the 
limited funds at its disposal. Financing of the development fund ts 
based upon diverting to it a percentage of the revenues received by 
the home-loan fund. The insufficiency of this revenue source, how- 
ever, has tended to impede the whole program, since provision of 
roads, sewers, and the like for a new project area from the develop- 
ment fund must generally be undertaken before other construction 
can proceed very far. 

The urgency of action to provide this fund with additional revenue 
is illustrated by the following extract from the annual report of the 
Governor for the fiscal year ending June 30, 1957: 

“The inability of the commission to make more lands available on 
Oahu is attributable to an insufficiency of funds in its home-de velop- 
ment fund, a fund which provides for the construction of nonrevenue 


improvements such as roads, sewerage, and utilities. At the end of 
1956, this home-development fund provided enough only to allow 
for maintenance of existing facilities and the piecemeal development 
Ol a small 14 lot subdivision at Waimanalo, Oa! u, which progressed 
from the planning stage to the preliminary development Stage at 
’s end.” 

R. 7149 would proy ide the development fund with an additional 
source of revenue, by diverting to it rentals received from the rental 
of Hawaiian Homes Commission available lands, in excess of the 
amounts required for administrative expenses of the commission. 














































DEPOSITED BYits* HAWAIIAN HOME-DEVELOPMENT FUND 3 
UNITED STATES OF A 

These excess revenues are now deposited in the general fund of the 
Territorial treasury. This iy seca has been recommended by the 
ayorteny William F. Quinn, Governor of Hawaii, as being necessary 
to carry forward his program of speeding up the development of 
Hawaiian Home Commission lands. The moneys involved are Ter- 
ritorial funds and we believe they should be used in the manner desired 
by the Territory. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 





Rocrer C. Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends enact- 
i ment of H. R. 7149. 


/ CHANGES IN EXISTING LAW 


| In compliance with subsection (4) of rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
7149, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


(cr or JuLty 9, 1921, as AMENDED (42 Star. 112; 48 U. S. C. 707) 


) Sec. 213. Hawaman Homr-Loan Funp; Hawaman Home-De- 
VELOPMENT Funp; Hawauan Home-Orprratina Funp; HAwaan 
| Homr-ApDMINISTRATION Account.—(a) There are hereby established 
in the treasury of the Territory two revolving funds to be known as 

the Hawaiian home-loan fund and the Hawaiian home-operating fund, 
| and two special funds to be known as the Hawaiian home-develop- 


ment fund and the Hawaiian home-administration account. 
* + * + * * : 


({) Hawaran Homer-ApMINISTRATION AccountT.—The entire re- 

ceipts derived from any leasing of the available lands defined in 

\ section 204 shall be deposited into the Hawaiian home-administration 

account. The moneys in said account shall be expended by the Com- 

mission for salaries and all other administration expenses of the 

| Commission, not including structures and other permanent improve- 

ments, subject, however, to the following conditions and requirements: 

(1) The Commission shall, at such time as the Governor may 

prescribe, but not later than November 15 preceding each biennial 

session of the legislature, submit to the Territorial director of the 

Bureau of the Budget its budget estimates of expenditures for the 

next ensuing biennium in the manner and form and as required 

by Territorial law of Territorial departments and establishments. 

(2) The Commission’s budget, if it meets with the approval of 

the Governor, shall be included in the Governor’s budget report 
and shall be transmitted to the legislature for its approval. 

| (3) Upon approval by the legislature of the Commission’s 

| budget estimate of expenditures for the ensuing biennium, the 

amount thereof shall be available to the Commission for said 

| biennium and shall be expendable by the Commission for the 

expenses hereinabove provided, or, if no action on the budget is 
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taken by the legislature prior to adjournment, the amount sub- 
mitted to the legislature, but not in excess of $200,000, shall be 
available for such expenditures; any amount of money in said 
account in excess of the amount approved by the legislature for 
the biennium or so made available shall be transferred to the 
[general fund of the treasury of the Territory,] Hawaiian home- 
development fund, such transfer to be made immediately after the 
amount of moneys deposited in said administration account shall 
equal the amount approved by the legislature or so made available. 

(4) The money in said administration account shall be ex- 
pended by the Commission in accordance with Territorial laws, 
rules, and regulations and practices. 


oo 
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AMENDING THE JOINT RESOLUTION OF THE LEGISLATURE OF 
THE TERRITORY OF HAWAII, AS AMENDED BY THE ACT. OF 
AUGUST 23, 1954, TO PERMIT THE GRANTING OF PATENTS*IAN 
FEI SIMPLE TO CERTAIN OCCUPIERS OF PUBLIC LANDS 


Avausr 4, 1958.—Ordered to be printed 


Mr. Jackson, from the Committee on Interior and Insular Affairs 
submitted the following 


REPORT 


> 


[To accompany H. R. 9461) 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 9461) to amend the joint resolution of the 
Legislature of the Territory of Hawaii, as amended by the act of 
August 23, 1954, to permit the granting of patents i: fee simple to 
certain occupiers of public lands, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
clo pass, 

The purpose of H. R. 9461 is to amend a joint resolution of the 
Legislature of Hawaii, as amended, to permit the granting of fee-simple 
patents to 46 homesteaders on public lands in the Territory of Hawaii. 

Prior to 1949, a homesteader on public Jands in Hawaii received, 
under the laws of the Te rritory, certificates of occupation upon which 
pertinent requirements were listed. 1 pon the completion and ful- 
fillment of the requirements, the homesteader was issued a 999-year 
homestead lease. In 1949, legislation was enacted by the Territorial 
Legislature, and subsequently approved by Congress, which abolished 
the 999-year lease and pe rmitted lessees to obtain fee-simple patents 
on payment of a fair price. 

However, this 1949 legislation left in doubt the status of those 
homesteaders who held certificates of oce upation x ind had never been 
Iss ued 999-year leases, since it failed to provide specifically for the 
granting of fee-simple patents to occupiers of public lands under the 
certifieates who would otherwise meet the requirements for obtaining 
fee patents. As a result of this ambiguity, their future rights and 
tenure are now uncertain. 
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DeEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 24, 1958. 
Hon. Ciatr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Re prese ntatives, Wash ington, Ef, 

Dear Mr. EnGur: This responds to your request for the views of 
this Department on H. R. 8482, a bill to authorize the Commissioner 
of Public Lands of the Territory of Hawaii to exchange certain public 
lands for private lands of equal value required for public highway 
purposes. 

We recommend that the bill be enacted and that it be amended as 
indicated below. 

The purpose of the bill is to permit the Territory of Hawai to 
exchange certain public lands for private lands of equal value required 
for public highway purposes. The public lands to be exchanged are 
rights-of-way of existing public highways which are to be relocated or 
realined. Such exchanges would be made by the Commissioner of 
Public Lands of the Territory at his discretion, with the approval of 
two-thirds of the members of the board of public lands and of the 
Governor. 

The bill, if enacted, would provide a practical means of disposing of 
old roadways and acquiring lands needed for new roadways or for 
realinements of existing roadways, without the expenditure of addi- 
tional funds. Governor Quinn of Hawaii feels that this proposed 
legislation is very necessary to permit highway construction to move 
forward rapidly. Such legislation is necessary because of the $5,000 


and 40-acre limitations on exchanges, now existing by reason of section 
73 (1) of the Hawaiian Organic Act (48 U.S. C. 673). 

Section 1 of Public Law 478, 84th Congress (70 Stat. 102), confirmed 
a Territorial law of Hawaii (therein referred to as sec. 4539 of the 


Revised Laws of Hawaii, 1945, and now sec. 99-48 of the Revised 
Laws of Hawaii, 1955), which provides that whenever an abandoned 
or discontinued right-of-way is disposed of by the Territory, it should 
first be offered to the owners of the abutting land for a reasonable 
price, and then finally sold at public auction if not desired by such 
owners. It will be observed that there is at least a possibility of 
conflict between the provisions of H. R. 8482, and those of the Terri- 
torial law ratified by Public Law 478 of the last Congress. To avoid 
such conflict, it is recommended that H. R. 8482 be amended by 
inserting, after the parenthetical citation on page 1, line 4, the words: 
“or section 99-48, Revised Laws of Hawaii, 1955,’’. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely vours, 
Royce A. Harpy, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends enact- 


ment of H. R. 8482 
O 
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PERMITTING CERTAIN SALES AND EXCHANGES OF PUBLIC LANDS 

OF THE TERRITORY OF HAWAIL TO CERTAIN PERSONS WHO 
SUFFERED A SUBSTANTIAL LOSS OF REAL PROPERTY BY REASQERSITY 
/F THE TIDAL WAVE OF MARCH 9, 1957 OF MICHIGAN 


2 1958 


Auaust 4, 1958.—-Ordered to be printed MAIN 
7 REANING ROOM 


Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 9500] 


The committee on Interior and Insular Affairs, to whom was referred 
the bill (H. R. 9500) to permit certain sales and exchanges of public 
lands of the Territory of Hawaii to certain persons who suffered a 
substantial loss of real property by reason of the tidal wave of March 9, 
1957, having considered the same, report favorably thereon without 


amendment and recommend that the bill do pass. 
PURPOSE 


The purpose of H. R. 9500 is to assist persons who suffered losses in 
the tidal wave which swept the coast of Hawaii in 1957 by providing 
for the sale of public lands to them and the exchange of such lands for 
damaged lands. _ bill requires that proposed sales and exchanges 
be approved by the Governor of the Territory and at least two-thirds 
of its board of public lands, that sales be at fair market value, and 
that the value of the private lands taken in exchange, reckoned as of 
immediately prior to the tidal wave and without regard to improve- 
ments, be equal to that of the public lands given in exchange. 

Existing law does not appear to be sufficiently flexible to permit 
the proposed sales and exchanges as set out in the bill. The desir- 
ability of permitting persons who were seriously damaged by the tidal 
wave to recoup a part of their losses by obtaining alternative lands 
from the territory appears to be clear. 


COST 


Knactment Ol H. R. 9500 w ill entail ho cost to the Kederal Treasury. 
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DEPARTMENTAL RECOMMENDATIONS 





The Department of the Interior recommended enactment of H. PR. 
9500 with an amendment which the House of Representatives adopted. 
The Legislature of Hawaii adopted, and the Governor approved, a 
joint resolution calling for enactment of legislation to accomplish the 
purposes of H. R. 9500. The Interior Department’s report follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 19, 1958 
Hon. CLatre ENGL», 
Chairman. ( On mittec OT I) teri r a2 d I cular Affaors. 
House OT Pe DrESE] tating , 1] asi /) gto) - 2D ( 

Drar Mi ENGLI Your committee has requested a report on 

H. R. 9500, a bill to permit certam sales and exchanges of public 


| Hawall to persons Wwiidose lands or property 


Mareh 9, 1957. 


> 1) | ] > 
R. 9500, but only if amended as 


lands of the Territory 
were destroved by al wave of 
We recommend enactment of H 
suggested in this report 

H. R. 9500 authorizes the commissioner of public ands of the 
Territory of Hawaii to sell public lands to or exchange public lands 
with persons VW hose lands or property vere destroy ( d DY i tidal wave. 
The bill provides that the sales be made without recourse to auction, 
and the « xchanges without regard to value o1 area of the public lands, 
and without regard to the value of improvements on the lands being 
exchanged for the pi blie lands 

On March 9, 1957, a tremendous tidal wave swept large stretches 
of the coast of the Hawatian Islands, causing damage and destruction 
to the property of many persons. This bill will permit those persons 
to obtain alternative lands from the ‘I rritory by exchange or by 
purchase as partial recompense to them of the losses they have suffered. 

We object to the enactment of the bill in its present form for several 
reasons. 

While we feel that lands should be made available to persons who 


} 


<3 ; 
suffered losses, as set out above, it should not be done in anv wav that 


might result in a loss to the Territory. As introduced, H. R. 9500 
authorizes the land commissioner to exchange public lands without 
regard to their value or area. It further fails to place any restriction 


upon the discretion of the land commissioner in n aking the sales 
and exchanges The bill should more specifically show the extent of 
authority granted and the terms under which the proposed sales or 
exchanges will be made. 

We recommend that H. R. 9500 be amended so as to provide among 
other provisions that all sales or exchanges be made only with the 
approval of the Governor and not less than two-thirds of the members 
of the board of publie lands: that sales without auction be made at a 
fair market value; and that in the case of exchange, the lands accepted 
by the ‘Territory be valued without regard to improvements thereon, 
Attached to this report is a suggested draft of the bill Incorporating 
it in the foregoing recommendations. 

The Bureau of the Budget has advised that there is no objection 
to the submission Ol this report Lo your committee 

Sincerely yours, 
RoGéir Ernst, 
Assistant Secretary of the Interior 
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\ BILL To permit certain sales and exchanges of public lands of the 
Territory of Hawaii to certain persons who suffered a substantial loss 
of real property by reason of the tidal wave of March 9, 1957. 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That not- 
withstanding any other provision of law, the Commissioner of 
Public Lands of the Territory of Hawaii may (1) sell, with 
the approval of the Governor and not less than two-thirds 
of the members of the Board of Public Lands, public lands 
on any island of the Territory, without recourse to auction 
at fair market value, to persons who have suffered a substan- 
tial loss of real property by reason of the tidal wave of March 
9, 1957, and (2) with the approval of the Governor and not 
less than two-thirds of the members of the Board of Publie 
Lands, exchange public lands for such damaged lands of 
such persons, such publie lands to be equal in value to the 
value, immediately prior to March 9, 1957, of the lands to be 
exchanged therefor without regard to improvements thereon. 


COMMITTEE RECOMMENDATION 


The Committee on Interior and Insular Affairs recommends passage 


of H. R. 9500. 
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Mr. Jackson, from the Committee on Interior and Insular Of es, .Y 
submitted the following OF MICHIGAN 


Cc 9 


REPORT 


To ‘conip: \ t ‘ 82 MAIN 
[To accompany H. R. 8482] REANING ROOM 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 8482) to authorize the Commissioner of Public 
Lands of the Territory of Hawaii to exchange certain public lands for 
private lands of equal value required for public highway purposes, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 

The purpose of H. R. 8482 is to authorize the Commissioner of Public 
Lands of the Territory of Hawaii to exchange certain public lands for 
private lands of equal value required for public highway purposes. 

The public lands to be exchanged are rights-of-way of existing public 
highways which are to be relocated or realined under a new highway 
extension program. The exchanges may be made by the Commissioner 
of Public Lands with the approval of two-thirds of the members of 
the Board of Public Lands and of the Governor. Legislation is 
necessary because of $5,000 and 40-acre limitations on exchanges 
under the Hawaiian Organic Act. 

Public Law 478, 84th Congress, provides that whenever an aban- 
doned or discontinued right-of-way is disposed of by the Territory, it 
should first be offered to the owners of the abutting land for a reason- 
able price, and then finally, at public auction if not desired by such 
owners. Since there is a possibility of conflict between H. R. 8482 and 
Public Law 478, 84th Congress, the House of Representatives amended 
the bill by adding the words: “or section 99-48, Revised Laws of 
Hawaii, 1955,’’. 

The enactment of H. R. 8482 will involve no expenditure of Federal 
funds. 
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The favorable report of the Secretary of the Interior dated January 
24, 1958, is as follows: 

H. R. 9461 amends the 1949 legislation to specifically provide that 
fee patents may be granted those who occupy public lands under 
certificates of occupation, as well as those who were issued 999-year 
leases, if they have met all other requirements. 

Congressional action . ———e on this matter because the Hawaiian 
Organic Act provides, in part, that land laws of the Territory shall 
remain in force and e te - until Congress provides otherwise. 

The enactment of this legislation will involve no expenditure of 
Federal funds. 

The favorable report of the Secretary of the Interior dated January 
10, 1958, is as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 10, 1958. 
Hon. Cratr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, as 

Dear Mr. Encte: This responds to your request for the views of 
this Department on H. R. 9461, a bill to amend the joint resolution 
of the Legislature of the Territory of Hawaii, as amended by the act 
of August 23, 1954, to permit the granting of patents in fee simple to 
certain occupiers of public lands. 

We recommend that the bill be enacted. 

Prior to 1949, homesteaders on public lands in Hawaii received, 
under the laws of the Territory, certificates of occupation as their 
original document. Upon the completion and fulfillment of certain 
requirements under this certificate of occupation, a homesteader was 
then issued a 999-vear homestead lease. Joint Resolution No. 12 of 
the 1949 session of the Territorial legislature, approved by the act of 
September 1, 1950 (64 Stat. 572), abolished the 999-year lease and 
permitted lessees then holding such leases to obtain fee-simple land 
patents if they were able to meet certain conditions, including occu- 
pancy of the land for at least 16 years and the payment to the Com- 
missioner of Public Lands of a fair price for the lands. The act of 
August 23, 1954 (68 Stat. 764), permitted the residence requirement 
to be changed to a period of not less than 10 vears. 

However, the joint resolution, as amended, left in doubt the status 
of those homesteaders who held certificates of occupation and had 
never been issued 999-year leases in that it failed to provide specifically 
for the granting of fee-simple patents to occupiers of public lands 
under certificates of occupation who would otherwise meet the require- 
ments for obtaining fee-simple patents. Asa result, their future rights 
and tenure are now uncertain. 

If H. R. 9461 is enacted, the joint resolution would be amended to 
provide specifically that fee-simple patents may be granted those who 
occupy public lands under certificates of occupation, as well as those 
who were issued 999-year leases, provided they met all the other 
requirements. We understand tl ‘at there are 46 persons who would 
become eligible for fee-simple patents if the bill is enacted. In our 
view, the present ambiguity in the law should be corrected, and we 
believe that those who occupy public lands under certificates of occu- 
pation should have the same opportunity to acquire fee-simple patents 
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as those who had the long-term leases. Governor Quinn of Hawaii 
has strongly urged that they be given this opportunity. 

Congressional action is required on this matter because section 73 
of the Organic Act of Hawaii (31 Stat. 141, 154; 48 U.S. C., sec. 664) 
provides, in part, that the land laws of Hawaii shall remain in force 
and effect until Congress provides otherwise. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 9461. 
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Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 9232] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 9232) amending Public Law 481, 84th semen 


(70 Stat. 104), to authorize the Commissioner of Public Lands to 
amend existing land patents by removing certain restrictions contained 
therein, having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 

The purpose of H. R. 9232 is to amend Public Law 481, 84th 
Congress (70 Stat. 104), with respect to the removal of certain restric- 
tions on small tracts of public lands in the Territory of Hawaii. 

Public Law 481, 84th Congress, vests authority in the Commis- 
sioner of Public Lands of the Territory of Hawaii, with the consent 
of the Governor of the Territory, to amend certain patents to tracts 
of Government lands of not more than one-half acre by removing 
covenants restricting their use to residential or eleemosynary pur- 
poses whenever changes in the surrounding land use justify removal 
of the restriction. 

H. R. 9232 amends Public Law 481 to permit the removal of re- 
strictions on tracts of land no larger than one-half acre even though 
they may have been portions of lands within patents conveying 
larger tracts. It is anticipated that relatively few landholders will 
apply for the removal of restrictions under this legislation. 

H. R. 9232 will involve no expenditure of Federal funds. 

mB 9232, as introduced, was amended by the House of Repre- 
sentatives in accordance with recommendations offered by the 
Secretary of the Interior and contained in his report. 

By Joint Resolution No. 38 the Territorial legislature recommended 
legislation somewhat like that contained in H. ‘R. 9232. 

The report of the Secretary of the Interior dated February 10, 1958 
and Joint Resolution No. 22 of the Legislature of Hawaii dated 
June 18, 1957, are as follows: 


20006 
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DePARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 10, 1958. 
Hon. Ciark ENGLE, 
Chairman. Committee on Interior and Insulai Affairs, 
House of Pe prese ntative S, Washington, dD. C. 

Dear Mr. Encue: This responds to your request for the views of 
this Department on H. R. 9232, a bill to amend section 73 (1) of the 
Hawaiian Organic Act to authorize the Commissioner of Public Lands 
to amend existing land patents in hardship cases by removing the 
restrictions contained therein which have run for 10 or more years. 

We recommend against the enactment of the bill and that in lieu 
thereof the draft of bill attached to this report be enacted. 

H. R. 9232 would grant authority to the Commissioner of Public 
Lands. of the Territory of Hawai, with the consent of the legislature, 
to remove restrictions in land patents and deeds, where such patents 
or deeds have run 10 years or more, where ‘“‘strict enforcement of the 
restrictions would involve practical difficulties or unnecessary hard- 
ship,” and where “such removal would be in the public interest and 
would promote the general welfare of the Territory.” 

Apparently the bill was based upon Joint Resolution 38 passed by 
the 29th legislature. That joint resolution, however, suggested the 
grant of authority to the Land Commissioner with the consent of the 
Governor. H. R. 9232 would require that consent of the legislature, 
rather than the Governor, be obtained. We do not believe that the 
legislature is so constituted as to provide an effective review of pro- 
posals of the Land Commissioner in this matter. 

Furthermore, the bill is so broadly drawn that it would give virtually 
unlimited authority to the Commissioner of Public Lands. For ex- 
ample, it might permit the removal of a restriction which in fact was 
the consideration paid for the original deed or patent, other consider- 
ation being only nominal, as with railroad grants. 

The problem sought to be dealt with by H. R. 9232 was considered 
by the 84th Congress, which enacted Public Law 481 (70 Stat. 104) 
By the terms of that act, restrictions limiting the use of lands to 
residence or eleemosynary purposes may be removed by the Com- 
missioner, with the concurrence of the Governor, from patents con- 
veving not more than one-half acre, provided the land use of the area 
has changed. Although experience under Public Law 481 has been 
limited, we are not aware that any serious deficiencies have been 
experienced under the provisions. We consider the conditions and 
limitations therein imposed to be generally appropriate, with on 
minor exception. 

Public Law 481 provides that restrictions may be removed only 
where the patent conveys not more than one-half acre. Cases have 
arisen where it is desired to remove the restriction from a tract of 
land amounting to less than one-half acre, but which tract was part 
of a larger tract (more than one-half acre) conveyed by the Territory 
In such cases, the restriction may not be removed. The attached 
proposed substitute bill would amend Public Law 481 to permit the 
removal of restrictions with respect to tracts of land no larger than 
one-half acre even though they may have been portions of larger 
tracts. 
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The Bureau of the Budget has advised that there is no objection 
to the submission of this report to your committee. 
Sincerely yours, 
Rocer Ernst, 
Assistant Secretary of the Interior. 


A BILL To amend Publie Law 481, 84th Congress (70 Stat. 104) 


Be it enacted by the Senate and House of Representatives of the United 
States of America in (Congress assembled, That the first proviso of 
Public Law 481, 84th Congress (70 Stat. 104), is hereby amended to 
read as follows: “Provided, That no such restriction shall be removed 
with respect to any tract of land encompassing an area in excess of 
one-half acre:’’ 

Terrirory oF Hawa, Orrick OF THE SECRETARY 

This is to certify that the attached copy of Joint Resolution 38, 
enacted by the Legislature of the Territory of Hawati in its regular 
session of 1957, is true and correct. 

In witness whereof I have hereunto set my hand and caused the 
Great Seal of the Territory of Hawaii to be affixed. 

Done at Iolani Palace, in Honolulu, this 18th day of June, A. D. 
1957 | 

Karrant 1. TuRNER, 
Secre fary of Hawaii. 
(H. J. Res. 103 


(J. Res. 38 
JOINT RESOLUTION 


REQUESTING THE CONGRESS OF THE UNITED STATES OF AMERICA TO 
AMEND THE HAWATIAN ORGANIC ACT (31 STAT. 141), AS AMENDED, 
BY REMOVING CERTAIN RESTRICTIONS ON THE USE OF PUBLIC LANDS 


Whereas the Hawatian Organie Act (31 Stat. 141), as amended, 
contains restrictions governing the purposes for which public lands 
may be used by the persons to whom such lands are awarded; and 

Whereas notwithstanding amendments from time to time of the 
Hawaiian Organic Act, such amendments have failed to keep abreast 
of the economic and social demands of the Territory; and 

Whereas the removal of certain restrictions running with the award 
of public lands would promote the general welfare of the Territory: 
Now therefore, 

Be it enacted by the Legislature of the Territoi y of Hawaii: 

Secrion 1. That the Congress of the United States of America be 
hereby respectfully requested to amend the Hawatian Organic Act 
(31 Stat. 141), as amended, to permit the Commissioner of Public 
Lands with the consent of the Governor to amend existing patents 
by removing the restrictions contained in any land patent and deed 
which have run for 10 years or more where strict enforcement of the 
restrictions would involve practical difficulties or unnecessary hard- 
ship and where such removal would be in the public interest and would 
promote the general welfare of the Territory. 
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Sec. 2. That certified copies of this joint resolution be forwarded 
to the President of the United States, the President of the Senate, and 
the Speaker of the House of Representatives of the Congress of the 
United States, the Secretary of the Interior, and the Delegate to 
Congress from Hawaii. 

Sec. 3. This joint resolution shall take effect upon its approval. 

Approved this 4th day of June A. D. 1957. 

SAMUEL WILDER KING, 
Governor of the Territory of Hawaii 


The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 9232. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXLX of the Standing 
Rules of the Senate, changes in existing law made by the bill H. R. 
9232, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italics, 
existing law in whi I no chanyve is proposed is shown in roman): 


Act or APRIL 6, 1956 (70 Stat. 104) 


The Commissioner of Public Lands of the Territory of Hawai, 
with the concurrence of the Governor of said Territory, be author- 
ized to amend certain land patents by removing the conditions 
therein restricting the use of such lands for residence or eleemosynary 
purposes, so that the lands will be free of any such encumbrances: 
[ Provided, however, That no such restriction shall be removed in 
patents conveying an area in excess of one-half acre:] Provided, That 
no such restriction shall be removed with re Spe ct to any tract of land 
ENCOM passing an area in €LCESS OF one-half acre: And provided further, 
That in the opinion of the commissioner the surrounding area in 
which such lands are located has sufficiently changed to warrant 
such action 
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,cKson. from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


lo accompany H.R 11954] 


The Committee on Interior and Insular Affairs, to whom was 
eferred the bill (H. R. 11954) relating to general obligation bonds of 
he Territory of Hawan, to amend Public Law 720 of the 84th Congress 


70 Stat. 552, ch. 606); to amend Publie Laws 640 and 643 of the 
83d <-ongne ss (68 Stat. 782. ch. 889, and 68 Stat. 785, ch. 892): and to 
amend the Hawaiian Oreanie Act to delete the annual limit: ation on 
indebtedness that may be incurred by the Territory of Hawaii, hav- 


ing considered the werk report favorab ly thereon without amendment 
and recommend that the bill do pass. 


PURPOSE 


The principal purpose of H. R. 11954 is to exclude bonds issued for 
financing of veterans’ home and farm mortgages (act of August 
1954, 68 Stat. 782, as amended) from the computation of the 
btedness which the Territory of Hawaii is permitted to incur 
under the Hawaiian Organic Act. H. R. 11954 will also delete from 
that act the provisions limiting the amount of indebtedness that may 
be incurred im any one year by the ’ erritory or its subdivisions to 

percent of the assessed value of the property within the issuer’s 
boundaries. 


nal 
pidit 


NEED 


Based on the present limitation of 10 percent of the assessed value 
of property in the Territory, the debt limitation of Hawaii is now 
about $108 million. As of now the outstanding bonded indebtedness 
of the Territory, including about $18 million of veterans’ mortgage 
bonds, is about $94 million. Thus, under present law, only about $14 
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million in headroom remains available. Of this, about $10 million 


has already been allotted for expenditure. Requirements in the next 
year or two tor school construction alone will more than absorb the 
remainder. In addition, libraries, highways, airports, land-filling 
Ope rations, and water resource developme! ts are needed. Whilk 


enactment of H. R. 11954 will probably not permit full Territorial 


financing of all these projects, it will take care of the = unmediate 


needs by giving the Territory, on the basis of assessed values early 
this year, about $23 million in headroom. TI! 
bonds, although they are general obligations of the Territory, are 
self-liquidating and they are paid from the proceeds of mortgages 
which are 100 percent guaranteed by the Federal Government under 
Gl or FHA programs. 

The present prohibition against the issuance by the Territory in 
any one vear of bonds repres¢ nting more than 1 l pe reent of the assessed 
value of the property in the Territory, the Interior Department has 
advised the committee, “hampers f] exibiltiy In management of the 
Territorial debt, and serves no useful purpose.” 7 e same is true 


of the life limitation on the indebtedness which the subdivisions are 
permitted to incur annually 


e veterans’ mortgage 


COST 
Enactment of H. R. 11954 will involve no cost to the I nited States. 
DEPARTMENTAL RECOMMENDATIONS 


The Interior mpertenent recommended enactment of H. R. 11954 
with amendments in the nature of a substitute bill. The recom- 
mended substitute was adopted by the House of Representatives 
along with a further amendment to which the Department has 
expressed ho objection. The Governor of Hawaii has also recom- 
mended enactment of a measure alone the lines of H. R. 11954. 
The report of the Interior Department follows: 


DEPARTMENT OF THE INTERIOR, 
OFrFriIcE OF THI bi CRE =e 
Wash nglor ee. May 15 8. 
Hon. CrLair ENGLE, 
Chairman . Committee o7 Interior a / Insulai Affa I's 
Hou ( of Re presentalnives, Wasi ngion, dD. 

Drar Mr. ENGLE: Your committee has requested reports on H. R. 
9499, a bill to amend the Hawaiian Organic Act to increase the 
amount of total indebtedness that may be incurred by the Territory 
of Hawaii. and on H. R. 11954, a bill relating to general obligatio n 
bonds of the Territory of Hawai, to amend Public Law 720 of the 
84th Congress (70 Stat. 552, ch. 606); to amend Public Laws 640 and 
643 of the 83d Congress (68 Stat. 782. ch. 889. and 68 Stat. 785. ch. 
892): and to amend the Hawaiian Organic Act to delete the annual 
limitation on indebtedness that may be incurred by the Territory ol 
Hawai 

We ar 


recommen. 


ypposed to the enactment of H. R. 9499. However, we 
4 ) 17 ! 4 a : aie ; 
Lnat H. R. 11954 be enacted, 1 amended the manne! 


egested herein. for convenience, we have incorporated our pro- 


SU 
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UNITED STA , oe ‘ 
Dose ATER MERE complete substitute of the bill, which is 


enclosed. 
Section 55 of the Hawaiian ee Act, as amended (48 U.S. C., 


sec. 562), authorizes me edecnsar f Hawaii to issue bonds in a total 
amount not to exceed 10 percent of ‘the assessed value of property in 

ie Territory ic Law 640 of the 83d Congress (68 Stat. 785), as 
amended (48 U.S. C., 1952 edition, supp. V, sec. 562n), and Public Law 
643 of the 83d Congress (68 Stat. 785), as amended (48 U.S. C., 1952 


‘dition, supp. V, sec. 5620), provide that thi Territory’ s indebtedness 
shall not exceed 10 percent or $95 iad: whichever is greater. 


The 10-percent limitation was established by Congress in 1921. Since 


date no change has been made in the limitation, except by tempo- 


rary acts, and by the statutes above referred to, which D “mitte “dl the 
ise of the $95 million alternatives. However, as of coe 30, 1957, 
10 percent of the assessed value of property in the Territory amounted 


O approximately $102,936,000, so that the alternative ceiling of $95 
million is ineffectual. 

The purpose of H. R. 9499 is to increase the debt limitation for 
bonds issued by the Territorial government from 10 to 15 percent of 
the assessed value of property. The immediate effect of such action 

ould be to increase the debt ceiling to approximat ‘ly $154 million. 

We consider it very necessary that action be taken to permit addi- 
tional bonding by the Ty rritory at this time. However, we do not 
consider it advisable to increase the ceiling from the present level of 
10 percent. Instead, we favor the alternative approach toward 
making additional bonding capacity available to the Territory, as 
set forth in H. R. —. and in the attached substitute. 

With respect to © proposed increase in ceiling, from 10 to 15 per- 
cent of assessed wnt ation, a Territorial advisory committee on govern- 
ment financing has just eed a study of its probable effect upon 
the credit of the Territorial government and the marketability of its 
bonds. On the basis of this study, the com —— has reported to 
(Jovernor Quinn that 10 percent Is the prac tical, well as the legal, 

mit on issuance of bonds, because of market aétitudes among bond 
dealers and investors that would be encountered if that limit were 
departed from. That committee has further advised that the mere 
raising of the statutory limit would be disadvantageous to the market 
standing of Territorial issues. 

H. R. 11954 provides, as an alternative, that there be excluded from 
the computation of issues governed by the 10-percent maximum, the 
veterans’ home-mortgage bonds issued pursuant to act 211 of the 1953 
‘erritorial legislature (see Public Law 640, 83d Cong., supra). Of 
the $20 million in bonds authorized by that act, $16,900,000 is out- 


anding. Althoug this bond issue is entirely sel ‘-supporting, it is 
arged against the Tert itorial debt limit. We believe that exclusion 
of these bonds from the debt limit would in no way impair market- 
ability of Territorial bonds. At the same time, that action would 
permit’ additional Territorial borrowing in the amount of over $16 
million. Such a change would take caré e of the Territory’s immediate 


In addition to excluding this bond issue from the computation of 
hose chargeable to the debt ceiling, H. R. 11954 would repeal the 
present restriction upon bond issuance in a single year, of 1 percent 


ssed valuation (48 U.S. C., see. 562). This restriction hampers 
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flexibility in management of the Territorial debt, and serves no useful 


purpose. The advisory ommittee has likewise recommended this 

change. (zovernor Quinn has urved aqaoption of the approach em- 
; S : 4 ; ; ; 

bodied in H. R. 11954. and recommends against enactment of H, R 


G49Q, 


Changes in our proposed substitute for H. R. 11954 are of a per- 


fecting hature, principally for the purposes of clarification and of 
dispensing with the language relating to a $95 million ceiling, whic! 
nas become outmoded with 1 eC passac'e oO} time. as noted above They 
‘ 7. ] | . r as H R 11954 1 | f . j whieh 17 
accomptus!i e same purposes as O4 In the form in whien 1 


troduced We also sugoest that the title might appropriately he 


ortened 


; Ba ae ‘ 
some means Of pt rmitting issuance of a idition al bonds by the 1erri- 


torv 1s necessary at this time to permit the Territory to proceed with 


a program of school construction and capital 
i 


nprovements W hich has 


i 
already been authorized by the Territorial legislature. Because of 


e 


the amount ol bonds currel thy outstandn oO |] relation to the existing 


debt ceiling, much of this proposed construction would have to be de- 





ferred, if legislation were not enacted. 

As stated abs ( the prese 1 deb (*¢ ling = S 1 yO CON This 
ceiling re resents lO pe eent ot the assessec Vaiu ot property rhe 
Territory, based on iverage assessme ratio of 70 percent of 
market value As of June 30, 1957, the outstanding bonded n 
debtedness amounted to $82,636,000, leaving approximately S20 
million of unused bondi or capacity on that date 

Lo itis bondi C eapacit. there were author zations ior the 
issuance of $23.932.207 in additional bonds for the construction of 
schools; $4,388,460 for libraries and the university; $29,074,475 fo 
projes to economic developm¢ nd $13,930,336 for other 
yurposes rhe vuthorizations totaled $71,325,478. It is cleat 
hat o 1 minor portion of 1 thorized program could be carried 
Ou iCl r rritorl || £ ! { {1 il bondi pact 
could iot be fe a 

Q ee ) 57 ? i] | fonuary L9O5S tstand 
in t¢ > had increase iv $5 1 and me than $l 

17 1 1 ! 4 ] 

ili ) nad I ( al ited Tor exp | 1] (*] allow 
ror thy ne to Co r thes aait ns } rime {s } rel s5On 1] 
Ol ( 1) li y , rem 

Wit] respect LO the scl oo] CONSTITUCLION plat aan minimum ot S2O 
million in new construction will be needed within the next 4 years 
solely for the ] urpose of providing cilities fo the estim ead ncreas¢ 
in enrollment. without making anv allowance fol replacement needs, 
While a portio of this sehool construction may { rovided by Lf 
cou ( more than three fourths OL thie school CO truction bon 
are to D ISSLLE( OV the Territor. 

> 1? 1 , . 

Among projects related to economic developme! , tne most 1m 
portant are urigation and wate projects, his hwa S, airport 3, and 
tl ling of coral reefs to create new commercial and industrial ground 
sites. Projects of this type are considered necessary to provide 
employme nt opportuniti for Hawaii's rapidly growing population, 


and to permit maximum development of the unused resources of the 


l i 


scl } 
Isianas 
While the issuance of additional bonds will, of course, impose 


an annual cost on the taxpayers of the Territory, it is not believed that 
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the resulting burden will be unreasonably heavy. It is a peculiarity of 
public financing in the Territory of Hawaii that the bulk of the public 
debt is carried by the Territorial government, rather than by local 
eovernmental units, as is the case in most of the States. Thus, while 
the Territorial general obligation bonded indebtedness mounted, on 
June 30. 1957. to $82,636,000, the total such indebtedness of all 
subordinate governmental units in Hawaii amounted to only 
$37,713,500. The total indebtedness of the Territory and its local 
units, in fact, amounted, on June 30, 1956, to less per capita than the 
comparable figure on State and local debt for the United States as a 
whole 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 


Roger Ernst, 
Assistant Secretary of the Interior. 


SuBSTITUTE FOR H. R. 11954, 851TH CoNnGREsSS 


\ BILL To amend the Hawaiian Organie Act and Public Laws 640 
1643 of the Ei tv-third Congress, as amended, relating to general 
bonds of the Territory of Hawaii. 


Be it enacted by the Senate and House of Re Prese ntatives of 
thy United States of Amer ica mn Congress (SS¢ mbled. That 
section 1 of Public Law 640 of the mg hty- third Congress 
68 Stat. 782), as amended by section of Public Law 720 
of the Eighty-fourth Congress (70 ate 552), is further 
amended 
ym the first sentence 
thereof and inserting in lieu thereof the following: 
Provided, however, That the total indebtedness of such 
Territory shall not exceed the amount of total indebted- 
ss authorized by the Hawanan Oreanie Act: Provided. 
ther, That in apply ing the Territory’s debt limitation, 


a computation of the Amount to w Lich the total in 


(A) by deleting the proviso fr 


debtednes of th Territory may he extended at an 
time shall include all eas | oblie ratio} bonds, but shall 
not inelude the reneral oO hhica tion bonds to be issued 
pursuant to this Aet ns na 
b) by inserting in the second sentence thereof, im- 
mediately following the words ‘such bonds’’, the words 
‘issued pursuant to this Act”’ 
Sy > Section 2 of Publie Law 648 of the Eichty third 
Congress (68 Stat. 785, 786), as amended by section 2 of 
ublie Law 720 of thie Mieht fourth ¢ onevress” 70 Stat. 552 
is hereby repealed 
DEC. SS The third sentence of the first paragraph of sec- 
tion 55 of the Hawaiian Oreanic Act 31 Stat. 150); as 
ame nded 1S { s. ©... 1952 ed... Sup. \ sec, 562). is further 
amended by deleting therefrom the words “the total of suel 


indebtedness ineurred in ony one year by the ‘Territory or 
any such subdivision shall not exceed | per centum of the 
assessed value of the property in the ‘Territory or subdivision 


respectively’’, and by inserting in lieu thereof the words 
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“the total of such indebtedness incurred in any one year by 
any such subdivision shall not exceed 1 percentum of the 
assessed value of the property in such subdivision,”’. 
The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 11954. 


CHANGES IN EXISTING LAW 


In compliance with subsection | of rule Aha O] the Standing 


Rules ot the Senate, changes in existing law mad D\ the bill, HH. R. 
; 


1954, as reported, are shown as follows (existing law proposed to be 
. , 1 } 1 | } } 4 .— a : : : 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


ON ’ te 
782) AS AMENDED BY THE ACT OI! 
70 STAT. 552 


That the Legislature of the Territory of Hawaii, any provision of 
the Hawaiian Organic Act, or any law of the Te Titory of Hawali, or 
of any Act of this Congress to the contrary notwithstanding, may 
authorize the issuance of general obligation bonds in the amount of 
$20,000,000, such authorization to be over and above ai \ limitation 
on the bonded debt of the Territory imposed by the Hawaiian Organic 
Act and in addition to all other issues in excess of said debt limitation 
authorized by the Congress: [ Provided, howe ver, That the total in- 
debtedness of such ‘Territory shall not exceed $95,000,000 or the 
Act. which ver is the hicner. Pro yded. howe DET, That the total inde bt- 
edness of such Territor 7] shall not exceed the amount of total indebtedness 
authorized by the Hawavia Organic Act: Provided further. That in 
appl iD qd the Territory,’s de bt limitation. the computation ot the amount 


amount of total indebtedness authorized by the Hawaiian Organic 


, . 7 , 7 . } 7 - ryy . - 
to which the total nile hted ness oT the Territ ry may he exte ided at any 


time shall include all aeneral obligation honds. but shall not include the 


Jere ral obligation bonds to by issued pursuant fo this Ac i The proce “4 ds 
. oe co oe }? { } . 4 ! 

ot such bonds issued nursuant to this Act shall be used for the purchase 

of mortgages made on or after Julv 1, 1954, or for the making of 


mortgages, on homes and farms of veterans within the Territory of 


[Sic 2 During the vears 1954 to 1959. inclusive, the Territory of 
Hawaii is authorized to issue, any provision of the Hawatian Oreanie 
Act or anv other Act of Congress to the contrary notwithstanding, 

17 F 1 : 


. . 4 1] 1 ] 
pubic improveme! t bonds in such amounts as will not cause the total 


indebted ess ol such Te mritoryv to exce ed $95 OOO QUO oF the amount 


of total indebtednes author IZead by the Hawalian ¢ reanic Act, whics- 
ever is the higher 


[In apy vi the Territory’s debt limitation, whether prescribed 
by this or other Spec if c Let of ¢ ongress Ol hy the Hiaw al an Oreanic 
Act, the con putatiol of the amount to which the total indebtedness 
of the lerritor may be extended at any time shall inc luce all veneral 


obligation bonds whether for public improvements or tor other pur- 
poses for which ceneral obligation HDOoOnaGaS are or MA De authorized 
i A 


to be issued by the Congress: Provided, That during the vear 1960 and 
: . Y ry. 4 ‘ 1 1 "4 TT 

thereaiter 1f the ‘Territory s debt limitation pre scribed by he fiawailan 
Organic Act shall be less than S990,000 VOU there shall | 


» added 


rt 
to the Territory debt limitation 300 6prescribed by the Hawatian 
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Organic Act such amount as represents the outstanding indebtedness 
incurred for the purposes authorized by Public Law 640, Eighty- 
third Congress, as amended, but such addition shall not cause the 
total indebtedness of the Territory to exceed $95,000,000. 

[Nothing herein shall be deemed to preclude the issuance of bonds 
after 1959 under Public Law 640 of the Eighty-third Congress, as 
amended, in accordance with the authorization therein set forth.] 


1 


HAWAIIAN Orcanic Act (31 Strat. 150), as AMENDED (48 U.S. C 
SEC. 562 ) 


‘9 


Sec. 55. The legislative power of the Territory shall extend to all 
rightful subjects of legislation not inconsistent with the Constitution 
and laws of the United States locally applicable. The legislature 
shall not grant to any corporation, association, or individual any 
special or exclusive privilege, immunity, or franchise without the 
approval of Congress; not shall it grant private charters, but it may 
by general act permit persons to associate themselves together as 
bodies corporate for manufacturing, agricultural, and other industrial 
pursuits, and for conducting the business of insurance, savings banks, 
banks of discount and deposit (but not of issue), loan, trust, and 
cuaranty associations, for the establishment and conduct of ceme- 
teries, and for the construction and operation of railroads, wagon 
roads, vessels, and irrigating ditches, and the colonization and 
Improvement of lands in connection therewith, or for colleges, semi- 
naries, churches, libraries, or any other benevolent, charitable, or 
scientific association. No divorce shall be granted by the legislature; 
nor shall any lottery or sale of lottery tickets be allowed; nor shall 
spirituous or intoxicating liquors be sold except under such regula- 
tions and restrictions as the Territorial legislature shall provide; nor 


shall any public money be appropriated for the support or benefit 
of any sectarian, denominational, or private school, or any school 
not under the exclusive control of the government; nor shall the 
rovernment of the Territory of Hawaii, or any political or municipal 
corporation or subdivision of the Territory, make any subscription 
to the capital stock of any incorporated company, or in any manner 
lend its credit for the use thereof; nor shall any debt be authorized 
to be contracted by or on behalf of the Territory, or any political or 
municipal corporation or subdivision thereof, except to pay the 


rest upon the existing indebtedness, to suppress insurrection, or 


o provide for the common defense, except that in addition to any 
tedness created for such purposes the legislature may authorize 
loans by the Territory, or any such subdivision thereof, for the erec- 
tion of penal, charitable, and educational institutions. and for public 


buildings, wharves, roads, and harbor and other public improve- 


ments, but [the total of sucn indebtedness incurred in any one year 
by the rerritory or any such subdivision shall hot exceed ] per 
centum of the assessed value of the property in the Territory or sub- 


by the then last assessments for 
taxation, whether such assessments are made by the Territory or the 
subdivision or subdivisions, and the total indebtedness of the Terri- 
tory shall not at any time be extended beyond 10 per centum of such 
assessed value of property in the Territory and the total indebtedness 


division, respectively, as shown 
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of any such subdivision shall not at any time be extended beyond 5 
per centum of such assessed value of property in the subdivision] 
the total indebted ne ss of the Te rritory shall not at any time be extended 
beyond 10 per centum of the assessed value of the property in the Terri- 


; . ; a 
tory ai d the total inde htedness oO; any SUCH subdimsi mn shall not at any 
time be extended be yond j per centum of the assessed value of prope rty 


. , . , y ‘ 7 . 
in. the eh fay S707” as Shown by the then latest assessments }o? faration. 


whether NUCTi ASSES nents are Made Lae « ther CONE by thre Ter? tory oO? 


subdivision, but nothing in this chapter shall prevent the refunding 
of any indebtedness at any time; nor shall any such loan be made 
upon the credit of the public domain 01 part thereof; nor shall any 
hond or other instrument ol any such 1! debtedness be issued unless 
made pavable in not more than thirty years from the date of the 
issue thereof; nor shell any issue of bonds or other instruments of 
any such indebtedness be made after July 1, 1926, other than such 


bonds or other instruments of indebtedness in serial form maturing 
in substantially equal annual installments, the first installment to 
mature not later han five vears from the date of the issue of such 
series, and the last installment not later than thirty vears from the 
eC; hor shall any sucn bond or indebtedness be issued 
* 


date of such iss} 


or incurred until approved by the President of the United States.* 


O 
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PROVIDING THAT THE LEGISLATURE OF THE TERRI- 
TORY OF HAWAIT SHALL MEET ANNUALLY 


Aucust 4, 1958.—Ordered to be printed 


MAIN 
READING ROOM 


Jackson, from*the Committee on Interior and Insular Affairs, 


submitted the following 


REPORT 
[To accompany H. R. 7564] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (GH. R. 7564) to provide that the Legislature of the 
Territory of Hawaii shall meet annually, and for other purposes, 
having considered the same, re a favorably thereon without amend- 
ment and recommend that the hill do pass. 

The principal purpose of H. R. 7564 is to amend the Organic Act of 
Hawaii (31 Stat. 148; 48 U.S. C. 576) to provide that the Legislature 
of the Territory of Hawaii may meet annually in regular session. 

Section 41 of ae Hawaiian Organic Act authorizes regular sessions 
of the Hawaiian Legislature to be held biennially in odd-numbered 
vears. Regular sessions are limited to 60 days’ duration, except that 
the Governor may extend any session for not more than 30 days. 

H. R. 7564 would amend the Organic Act to provide in section 1 
that regular sessions of the legislature shall be held in odd-number 
years and additional regular sessions may be held in even-number 
vears if so provided by act of the legislature. The section also desig- 
nates the regular sessions in odd-number vears as general sessions and 
those in even number years as budget sessions. Finally, the section 
lists the items which may be placed on the agenda for the budget 
sessions. 

Section 2 amends section 43 of the Organic Act to provide that the 
general sessions shall be limited to 60 days and budget and special 
sessions to a period of 30 days. The Governor may extend any session 
for not more than 30 days. It also provides that the Governor may 
convene the legislature, or the senate alone, in special session. 
Finally, it provides that if the capital shall become unsafe the Gov- 
ernor may direct that any session shall be held elsewhere in the 
Territory of Hawaii. 
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Section 3 amends section 53 of the Organic Act to provide that the 
Governor shall submit to the legislature at each regular session esti- 
mates for appropriations for the succeeding biennium or, if the legis- 
lature provides for a regular annual meeting, for the succeeding fiscal 
year. 

Section 4 provides that the act shall not become effective until the 
legislature, by concurrent resolution, resolves that it approves the 
act, in which case it shall become effective on the Ist day of January 
immediately following the passage of such resolution. Any additional 
expenses OCC asioned under authority of this bill would be paid by the 
ty: 

The Governor of Hawaii reports that the additional budget sessions 
will permit more precise planning of government programs involving 
Territorial expenditures and more effective budget control. 

By concurrent resolution the Legislature of the Territory of Hawai 
on hut 24, 1957, requested Congress to amend the Hawaiian Organic 
Act in the manner provided by H. R. 7564. 

The report of the Secretary of the Interior dated March 14, 1958, 
and the concurrent resolution of the Territorial legislature dated 
April 24, 1957, are as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 14, 1958. 
Hon. Ciarr ENGLE, 
Chav man, Committee on Interior and Insular Affairs, 
House of Re prese ntative S, Wash ington, dD. C. 

Dear Mr. EneGte: This responds to your request for the views of 
this Dep: irtment on H. R. 7564, a bill to provide that the Legislature 
of the Territory of Hawaii shall meet annually, and for other purposes. 

We recommend that the bill be enacted, provided it is amended 
in the manner set forth in this report. 

Section 41 of the Hawaiian Organic Act (31 Stat. 148, 48 U. 
sec. 576) authorizes regular sessions of the Hawaiian Legislature i rb 
held biennially in odd-numbered years, such sessions to be limited to 
60 days’ duration, except that the Governor may extend any session 
for not more than 30 days. If H. R. 7564 is enacted, provision would 
be made for annual sessions of the Hawaiian Legislature. The sessions 
in odd-numbered years would be known as general sessions, to be of 
no more than 60 days’ duration, and the sessions in even-numbered 
years would be known as budget sessions, to be of no more than 30 
days’ duration. The Governor would be required to submit annual 
budget estimates and the legislature would consider appropriations 
for each succeeding fiscal year, rather than for a biennial period as at 
present 

H. R. 7564 proposes further that the budget sessions be limited to 
consideration of revenue and expenditure measures, bills calling elec- 
tions, proposed constitutional amendments, matters relating to im- 
peachment or removal of officers, and urgency measures. The con- 
stitution of the proposed State of Hawaii, which, like H. R. 7564, pro- 
vides for budget sessions in even-numbered years, also i imposes s similar 
limitations on the subject matter which may be considered at such 
budget sessions. That proposed constitution was ratified over- 
whelmingly by vote of the people of the Territory in 1950. 
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Gov. William F. Quinn of Hawaii has advised us that he believes 
the additional budget sessions in even-numbered years would permit 
more precise planning of Government programs involving Territorial 
expenditures and more effective budget control. 

The volume of work that has to be considered at each legislative 
session has increased tremendously since the Hawatan Organic Act 
went into effect. During recent years, the legislature has generally 
been unable to complete its actions within the 60 days allotted for its 
regular biennial sessions, necessitating extensions of the sessions. 

It may be noted that in recent years there has been a steady trend 
among the States tor sig the practice of annual legislative se ssions. In 
some cases, one of 1 he se sslons of eae h bie ‘nnium “hi as be en specific rally 
designated as a “budget session.’’ A recent tabulation shows that the 
number of such States has increased from 4 in 1943 to 14 in 1956. 

Section 26 of the Hawaiian Organic Act (31 Stat. 146), as amended 

18 U.S. C., see. 599), provides that members of the legislature shall 
receive $1,000 for each regular session, plus mileage at the rate of 20 
cents per mile, which amounts are paid by the United States. In 
addition, they are to be paid $500 for any extra session, which amount 

paid by the Territory. Since the budget sessions would be regular 
sessions, it would seem that the enactment of H. R. 7564 in its present 
form would result in making the United States responsible for the 


compensation of members of the legislature for such sessions. We 
do not believe that the Federal Government should undertake to 
bear this additional cost. In our opinion, the cost of budget sessions 
sh oat | be borne by the taxpayers of the Territory. 

\ccordingly, we propose that the bill be amended to provide that, 


vhile the Federal Government shall continue to pay compensation 
to members of the Hawaiian Legislature for general sessions at the 


present rates, the Territory itself make provision for the compensa- 
tion of members of the legislature for budget sessions and for the 
payment of any additional SOERPEDE SION for general and special 
Sessions. We i in addition, that the bill, if it is enacted, should 


; r 


not become effective until the first day of the calendar year following 


passage by the Territorial legislature of a concurrent resolution ap- 
proving the act. We recommend, therefore, that section 4 on page 
at lines 10 and 11 be deleted and that, in lieu thereof, new sections 
t and 5 be inserted, which sh: ill read as follows: 
“Src. 4. Section 26 of the Hawaiian Organic Act (31 Stat. 146), 
as amended (48 U. S. C., see. 599), is further amended to read as 
follows 


‘The members of the legislature shall receive for their services, 
in addition to mileage to and from general sessions at the rate of 


20 cents a mile each Way, the sum of $1,000 for each general session, 


Pav ble ln three equal installments, on and afte I the ae thirtieth, 
id fiftiet] \ days of such session, to be appropriated by Congress from 
} Money 5 i } Tre: asury not othe rwise appropri ated. Sos upon 
regular estimates wae through the Secretary of the Interior. 
The sums authorized to be appropriat “| from the Federal! Treasury 


; i. ; ; ; 
for mileage and sal ary of me mbe rs for Ve] eral Sesslons shall constitute 


the only sums to be appropriated by the Congress for legislative 
expenses. Members shall receive from the treasury of the Territory 


$500 as compensation for any special session held under the provisions 
f wwiatt » | 


ig law. The Territory of Hawat is hereby authorized to 
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nact such laws as it may deem appropriate for the payment from the 
Gaus of the Territory of compensation and mileage to such members 
for budget sessions and for the payment of additional compensation 
to such members for general sessions and special sessions.’ 

“Spec. 5. This act shall not become effective until the legislature of 
Hawaii has, by concurrent resolution, resolved that it approves this 
act, in which event it shall become effective on the Ist of January 
immediately following such resolution 

lhe Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 


H. Con. Res. No. 


House OF REPRESENTATIVES CONCURRENT RESOLUTION, THE LEGIS 
LATURE OF THE TERRITORY OF HAWAII 


, QUESTIN« HI CONS s VU PH { ITED rms LO MEND,s THI 
H IITAN ORGANI ACT SO S TO PROVID FO! ANNUAL REGUI 
SESSIONS OF THE LEGISLATURI \ND INCREASE THE COMPENSATIO? 
OF MEMBERS ¢ rHE LEGISI tT} ‘ 


Whereas section 41 of the Hawaitan Organic Act provides for 
biennial sessions of the Legislature of the Mi rritory of Hawai, such 
section having been in effect since April 30, 1900; and 

Whereas subsequent to the enactment of the NESE Or — 
Act the population of the Territory has more than tripled : is 


now necessary for the legislature to meet annually for the pete 


and adequate consideration of governmental problems and determina- 
tion of policy for the Territory: and 
Whereas ry e Cor stitution ot the State oj Haw ail as a rreed uUpol 
by the delegates of the people of Hawaii in convention on July 22 
1950, made provision for annual regular sessions of the legislature: and 
Whereas, the compensation of members of the legislature has not 
been adiusted by the C‘oneress since 1921: now. therefore: | it 


Resolved hy the House OT Pe p entatives of the Twenty ntl Leg la 


i 
ture. the Senate eoneur nd. ‘| hat the Congress oj the L'nited States 1 


1 \ 
nereDy Poa apace: requested to amend the Hawatian Organi let 
ee P 4l ] } + 4 , . 
to provide ior al nual 1 rular sessions of the legislature as set rth wm 
; ; ; ' : | ae : > a ; 
the col atin at the proposed State of Hawall, and to increase the 
: ; Foi 1 
compensa tio} “ee We memopers of the legisiatul as contemplated hy 
. — > . . 1 ’ } . 1 
section 17 of » XVI ol said eonstitution, all as set forth im the 
. ef , ! ‘ . 1 ‘ 3 
form of bill for the enactment of whic e legislature petitioned by 
cay a 3 : ata ; : f { si rele cr 
Jom hnesolution 8 of the Sessio1 Laws ot Hawai Ivoo; a d be 


r) , ort . ‘ ° : ’ 
Resolved. That certified cones ot this resolution up hn its adoption 

} , ce . 7 5 a . ' 
S all be forwarded { the President OT the [ nit «| States. the President 


{ 
of the Senate and the Speaker of the House oft Representatives of the 


C‘oneress of se United States, the Secretary of the Interior, and the 


Delegate to Congress from Hawai 








HAWAII LEGISLATURE SHALL MEET ANNUALLY 5 


[House Concurrent Resolution 8] 
THe House or REPRESENTATIVES OF THE TeRRITORY OF Hawallr 


Honouuu, T. H., April 18, 1957. 
We hereby certify that the foregoing concurrent resolution was this 
day adopted by the house of representatives of the 29th Legislature 
of the Territory of Hawaii. 
O. Vincent Esposito, 
Speaker, House of Representatives. 
HE RMAN G. LEMKE 
Clerk, House of Representatives. 


Tue SENATE OF THE TERRITORY OF HAWAII 


Honouuuu, T. H., April 24, 1957. 
We ia ereby ce rtify that the foregoing concurrent resolution was this 


! cay adopte d by the senate of the 29th Legislature of the Territory of 


Hawa 





W. H. HEEN, 


President of the Senate. 

i Witiram 5S. RicHArDsoN, 

Clerk of the Senate. 
The Committee on Interior and Insular Affairs recommends 
i enactment of H. R. 7564. 

CHANGES IN EXISTING LAW 

[n compliance with subsection (4) of Rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
7564, as reported, are shown as follows (existing law proposed to be 
OmMItLE d is enclosed LN) black brackets, hew matter is printed in italic, 

xisting law in which no change is proposed is shown in roman): 
SECTION 41 or THE HawatAn OrcGanic Act (31 Srar. 148, 
is U.S G&G, 876) 

[Sc Hl. 3 hat the first regular session of the legislature shall be 
held on the third Wedne fe: vy in February, nineteen hundred and one, 
aa ential thereafter, in Honolulu.J 

SEC. a a Regular SESS Lions of the legislature shall be held in odd 
Mi he) yea ad) d addi ition al regular N¢ SSTONS may, if SO provided by act 

O} thi le gisl latur : he held 4 im even n umber years. All s uch S¢ SSLONS | shall 
commence at 10 o'clock ante-meridian, on the third Wedne sday in Febru- 

ary. Regular sessions in odd number years shall be known as qe neral 

S¢ 10NS and those in EvEn numobe - years shall be known as budget sessions. 

b) At budget sessions the li gislature shall be limited to the consideration 

and enactment of (1) the ge neral ap} prop iation bill for the succeeding. fiseal 
year, (& bills to authorize pro posed capital « rpe nditure s, (3) revenue bills 
necessary therefor, (4) bill: calling elections, (5) proposed constitutional 
amendments, (6) bills to provide for the expenses of such session. and 


(7) matters relating to the impeachment or Te moval of officers. 
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rovernor shall submit to the legislature, at each 
for appropriations for the succeeding 
or shall submit to the Te nslatu e. at each reqular 
yn Op ati } t} SUC( edi) qd h 7) al ] eriod 
. 7 7 . td ‘ 
lf n accordance Ah sectio? 41 OF this AAct i¢ 
MNS OT thi LE lata ( ] th, iC ¢ edi (J ht cal Vear, 
HAWAIIAN OrcGanic Ac 1 Srat. 146), as 
iDED (48 U.S. C. 599 
1 re Ha oe eS 
members ot the tk Siature shall recelve iO! 
ition to mileage at the rate of 20 ce sa mile 


each way, the sum of $1,000 for each regular session, payable in 
three equal installments, on and after the first, thirtieth, and fiftieth 
days of the session to be appropriated by Congress from any moneys 
in the Treasury ot otherwis appropriated, ( pon regula 

‘+ Provided 
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submitted through the Secretary of the Interior. The sums authorized 
to be appropriated from the Federal Treasury for mileage and salary of 
members for general sessions shall constitute the only sums to be appropri- 
ated by the Congress for legislative EXLpenses. Members shall receive 
from the Treasury of the Territor y $500 as compe nsation for any special 
session held under the provisions of existing law. The Territory of 
Hawani is hereby autiorized to enact such laws as it may deem appropri- 
ate for the payment from the Treasury of the Territory of compensation 
and mileage to such members for budget sessions and for the payment of 
additional compensation to such members for general sessions and special 


SESSLOTLS, 
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Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


(To accompany H. R. 9410] 


The Committee on Interior and Insular Affairs, to which was 
referred the bill (H. R. 9410) to authorize and direct the transfer and 
conveyance of certain property in the Virgin Islands to the government 
of the Virgin Islands, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 

The purpose of H. R. 9410 is to authorize and direct the transfer 
and conveyance of two tracts of land, no longer required by the Virgin 
Islands Corporation in the Virgin Islands, to the government of the 
Virgin Islands without cost. 

The Virgin Islands Corporation, a wholly owned Government 
Corporation, no longer has need for the two tracts and wishes to 
transfer and convey them to the Territorial government without cost. 
The first tract, comprising 5 acres, formerly part of the sugarcane 
plantation, is located on St. Croix and is currently being used for 
public-school purposes. Its appraised value is $4,416.65. 

The second tract, approximately 12.44 acres, is located on St. 
Thomas and has an appraised value of $33,588. Some years ago the 
Territorial government constructed water catchment’ and storage 
facilities on the site. The Virgin Islands Corporation has allowed the 
government to use the property in view of the acute water problem 
of St. Thomas and in view of the fact that it is no longer required by 
the Corporation. 

Section 2 of H. R. 9410 provides that, upon the transfer and con- 
veyance of these tracts, the interest-bearing investment of the United 
States shall be reduced by the appraised value of the tracts. Since the 
property is being transferred without cost Vicorp would be required, 
in the absence of this section, to continue to to pay interest upon the 
value of these tracts. Section 2 is therefore necessary in order to 
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reflect the transfer of these properties and to reduce interest payments 
by the Corporation as a result of such transfer 

The enactment of H. R. 9410 involves no expenditure of Federa! 
funds. 

The Executive communication from the Secretary of the Interior 
dated August 9, 1957, is as follows 


DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY, 
Washington, D. C'.. Auqust 9, 1957. 
Hon. 5am RaysBurn, 
Speake of the House of Pepre sentatives, 
Washington, a. 

Dear Mr. Speaker: Enclosed herewith is a draft of a proposed 
bill to authorize and direct the transfer and conveyance of certain 
property in the Virgin Islands to the government of the Virgin Islands. 
[ request that the proposed bill be referred to ge appropriate com- 
mittee for consideration and L recommend that it be enacted. 

The proposed bill would authorize and ont the Virgin Islands 
Corporation, a wholly-owned Government Corporation created by 
the act of June 30, 1949 (63 Stat. 350), to transfer and convey two 
tracts of land to the government of the Virgin — without cost. 
The first tract, comprising approximately 5 acres, is located in the 
island of St. Croix and is currently being used by the Territorial 
government for a school building. The land was formerly employed 
by the Virgin Islands Corporation for purposes of sugarcane production, 
but it is no longer needed by the Corporation for that or any other 
purpose. Because it constituted a desirable location for a school, 1 
was recently made available to the government of the Virgin Islands 
for that purpose on the basis of a use permit A school has since 
been constructed on the tract. 

The second tract, comprising approximi itely 12.44 acres, is located 
in St. Thomas and is a portion of Bluebeard’s Castle estate. Some 
years ago the Virgin Islands government ee water catch- 
ment and storage facilities on the tract. The facilities are owned by 
the Territorial government, but the land is owned by the Virgin 
Islands Corporation The (¢ Corporation has allowed the Territorial 
government to use the property in view of the acute water problem 
of St. Thomas and in view of the fact that it is not required by the 
Corporation. 

Section 2 of the proposed bill provides that, upon the transfer and 
conveyance of these tracts to the government of the Virgin Islands, 
the interest-bearing investment of the United States shall be reduced 
by the appraised value of the tracts. Since the property would br 
transferred without cost to the Territorial vovernment, the Viren 


Islands Corporation would be required, in the absence of section 2 
to continue to pas interest upon the value of these tracts. Section 

is therefore nec ssary in order to reflect the transfer of these ¥ ‘ope rties 
by the Corporation and to reduce interest payments de the Corpora 
tion as a result of such transfers. The appraised alue of the first 
tract is $4,416.65, that of the second is $33,588 Section 2 provides 


for reduction to the extent of the appraised value, rather than book 
value, since the two tracts are not earried 1 the ( orpor: ition on its 
books as individual items and the book value is thus not determinable. 


The Virgin Islands Corporation is aware that under the authority 
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of section 203 (k) of the Federal Property and Administrative Services 
Act of 1949, as amended, —_ the regulations issued pursuant thereto, 
part of the result sought by enactment of the proposed bill could be 
accomplished administratively. The transfer of the 5-acre tract in 
St. Croix might under that section be effected without cost to the 
Territorial government. We understand, however, that the admin- 
istrative formula utilized for determining the extent of reimbursement 
required with respect to the 12-acre catchment area in St. Thomas 
would probably not result in its transfer to the Virgin Islands govern- 
ment under section 203 (k) without cost. In view of that fact, but 
sania in view of the further fact that legislation is required in 
order to allow the reduction of the interest-bearing investment of the 
United States in the Corporation, enactment of the proposed legisla- 
tion is desirable. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this proposed legislation. 

Sincerely yours, 
RoGcrer Ernst, 
Assistant Secretary of the Interior. 


A BILL To authorize and direct the transfer and conveyance of cer- 
tain property in the Virgin Islands to the government of the Virgin 
Islands 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Virgin Islands Corporation is authorized and directed to 
transfer and convey to the government of the Virgin Islands 
upon request of the Governor of the Virgin Islands, without 
cost, the following-deseribed property: 

(a) A tract comprising five acres, more or a of Parcel 
No. 3, Estate Upper Bethlehem, Kingshill, Croix, now 
in use by the government of the Virgin Is acd for educa- 
tional purposes; and 

(b) A tract comprising 12.44 acres, more or less, of Blue- 
beard’s Castle Estate, St. Thomas, Virgin Islands, now in 
use by the government of the Virgin Islands as a catchment 
area. 

Sre. 2. Upon the transfer and conveyance of such prop- 
ertv by the Virgin Islands Corporation to the government 
of the Virgin Islands, the interest-bearing investment of the 
United States in the Corporation shall be reduced by the 
appraised value of such tracts. 


The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 9410. 





DEPOSITED BY THE 


UNITED STATES OF. AMERICA Calendar No. 2207 


S5TtTH CONGRESS SENATE REPORT 


Id Session No. 2158 


RESOLUTION 28, ENACTED BY THE LEGISLA 
YRRITORY OF HAWAILIN THE REGULAR SESSION 
NG TO THE CONDITIONS AND TERMS OF RIGHT 
KASES 


1958.—-Ordered to be printed 


READING ROOM 


\ir. Jackson. from the Committee on Interior and Insular Affairs, 


submitted the following 


REPORT 
ro xecompanyv H R. 9501 


The Committee on Interior and Insular Affairs, to whom was re- 
bill (Hl. R. 9501) to approve Joint Resolution 28, enacted 
islature of the Territory of Hawaii in the regular session of 

to the conditions aad terms of rieht-of-purchase leases, 

‘considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass 

purpose ol H. R. 9501 is to aupprove a jot resolution enacted 

the Leotslature ray the Territory of Hiawai It lati O to certan co Vd1- 
d terms of right-ol! pure hase leases 

rislation rine ted by the Territorial leoislat ure 1) 1955 provides 

mtal chareed Ly the oe rrivory to homesteaders under richt- 

at the rate of S percent of the appraised 

7 the Territorial lecislature passed lecisla- 

the rental rate to 4 pereent. Provisions 

\ct of Hawai provide that the publie-land 


ue im foree and effeet ntil (‘ongress 


of-purchase leases will bring 
hareed by the Territory on 
nequitable { ‘harge a higher 
others. sme¢ le types of 
ture. The legislation will 

already im existence 
Involve no expend! ure ol 

ar ral 
The favorable re f the See retary ol the Interior dated January 
S, 1958, is as foll 


ZUVUb 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 8, 1958 
Hon. Ciuatr ENG. 
Chairman, Committee on Interior and Tnsula A ffan S, 
House of Repre sentative s. Vashir gton, 19a? 

Dear Mr. Encur: This responds to your request for the views of 
this Department on H. R. 9501, a bill to approve Joint Resolution 28 
enacted by the Legislature of the Territory of Hawaii in the regular 
session of 1957, relating to the conditions and terms of right-of-pur- 
chase leases 

We recommend that the bill be enacted. 

Section 99-92 (a) of the Revised Laws of Hawa, 1955, provides 
that the rental charged by the Territory to homesteaders under 
right-of-purchase leases shall be at the rate of 8 percent ol the appraised 
value of the lands. Joint Resolution 28 of the recent session of the 
Territorial legislature would reduce that rental rate to 4 percent 
H. R. 9501 would approve this action of the Territorial legislature 
Such congressional action is required before the joint resolution can 
become effective because of the provision contained in section 73 
of the Hawaiian Organic Act (51 Stat. 141, 154: 48 U.S. C.. see. 664 
which provides that the public-land laws of the Territory shall con- 
tinue in force and effect until the Congress proy ides otherwise. 

The proposed change will bring the rental rate on right-of-purchas 


leases Into contormity with the rate now charged by the Territory On 


other land dispositions, such as lands sold for house-lot purposes unde 


agreements of sale. Governor Quinn has informed us in his view it is 
inequitable to charge a higher rate on the one tvpe of transaction 
than on the other, since the types of transac tions are basically of 2 
similar nature. We believe this inequity should be corrected by favor- 
wble action on the bill. If H. R. 9501 is enacted, it will have no effect 
on right-of-purchase leases already in existence, but it will govern 
those leases executed subsequent to the date of the act 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to vour committec 

Sincerely vours . 
$1 


Inte 


terior ula (fairs recommend 
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Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


(To accompany H. R. 8476] 


J 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 8476) to amend the Hawatian Homes Com- 
mission Act. 1920, to extend the period of tax exemption of original 
lessees from 5 to 7 vears, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 

The purpose of H. R. 8476, is to amend the Hawatitan Homes Com- 
mission Act of 1920, to extend the period of tax exemption of original 
; 


essees [rom . 


Vears 


Under HH. R. 8476 the native Hawatan lessees on Hawaiian Homes 
| 


ands would be exempt from Territorial and local taxation 


from 5 te years Hawatan homesteaders are finding 5 vears too 


(‘oOmmiss 


short a ‘riod of time to develop their homesteads. 

H. R. 8476 1s in accord with the program of the Governor of Hawau 
LO AaSsIst the Hawanan Llom« ~ C‘ommission homesteaders to become 
firmly established on thei lands. 

The enactment of this legislation will involve no expenditure of 
Federal funds 

The favorable report of the Secretary of the Interior dated Janu: ry 
10, 1958, is as follows: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
1 asl ington, ]). Cz. Jan uary 10. 1958. 
Hon. CLuarr ENGLE, 
Chairman . Clon mittee Or Interior and Tnsulai Affairs, 
Tous oO] Pe prese ntati €S, Wasi ington, Ds C;. 

Dean Mr. Eneue: This responds to your request for the views of 

this Department on H. R. 8476, a bill to amend the Hawaiian Homes 
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Commission Act, 1920, to exter nd the period of tax exemption of 
original lessees from 5 to 7 years. 

We recommend that the bill be enacted. 

This bill would amend section 208 (7) of the Hawaiian Homes 
Commission Act, 1920, as amended (48 U.S. C., see. 702 (7)), by 
extending to 7 years the period during which native Hawaiian lessees 
on Hawaiian Homes Commission lands would be exempt from taxation. 
At present, the period of tax exemption for such lessees is 5 years. 
This period is considered to be too short a term to provide home- 
steaders the necessary incentive for development of their homesteads. 
The taxes referred to are Territorial and local taxes. This legislation 
is in accord with the program of Governor Quinn to assist Hawaiian 
Homes Commission homesteaders to become firmly established on 
their lands. 

The Bureau of the Budget has advised that there is no objection tO 
the submission of this report to your committee. 

Sincerely yours, 
Rocer Ernst, 
Assistant Seere tary oO} the Interior. 


The Committee on Interior and Insular Affairs recommend the 
enactment of H. R. 8476. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill H. R. 


8476, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in brack brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


Act oF Jury 9, 1921, As AMENDED (42 Srar. 108, 111; 48 U. S. C 
702 (7)) 


Sec. 208. Each lease made under the authority granted the com- 
mission by the provisions of section 207 of this title and the tract 
in respect to which the lease is made, shall be deemed subject to the 
following conditions, whether or not stipulated in the lease: 

* * * * * * * 

(7) The lessee shall perform such other conditions, not in conflict 
with any provision of this title, as the Commission may stipulate in 
the lease: Provided, however, That an original lessee shall be exempt 
from all taxes for the first [five] seven years from date of lease. 


O 
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Mr. Jackson, from the Committee on Interior and Insular Afigirs,. 
submitted the following OF MI 


REPORT 


Tn nist ne sas > RQA79 
[To accompany H. R. 8673] READING ROOM 

The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 8673) to amend section 69 of the Hawaiian 
Organie Act, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 

The purpose of H. R. 8673 is to amend section 69 of the Hawaiian 
Organic Act by deleting language which requires the Secretary of the 
Territory of Hawaii, semiannually, to submit to the President copies 
of the executive proceedings of the Territory. 

Section 69 of the Hawaiian Organic Act (31 Stat. 141, 154; 48 
U.S. C., 534), prescribes the duties of the Secretary of the Territory 
of Hawaii. Among other duties, the Secretary is instructed to trans- 
mit to the President, semiannually, a copy of the executive proceed- 
ings. Inasmuch as experience over a period of years has demonstrated 
that these reports serve no useful purpose and their preparation serves 
as a burden to the Secretary, the Committee on Interior and Insular 
Affairs recommends the enactment of legislation which will make their 
submission no longer necessary. Further, these semiannual reports 
appear to duplicate periodically submitted summary statements made 
by the Territorial officials. 

The executive communication from the Department of the Interior 
dated July 3, 1957, is as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 3, 1987. 
Hon. Sam Raypurn, 
Speaker of the House of Representatives, 
Washington, D. C. 


Dear Mr. Spraxer: Enclosed herewith is a draft of proposed bill 
to amend section 69 of the Hawaiian Organic Act. 

We request that this proposed bill be referred to the appropriate 
committee for consideration, and we recommend that it be enacted. 
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Section 69 of the Hawaiian Organic Act (31 Stat. 141, 154; 48 
U.S. C., sec. 534), prescribes the duties of the Secretary of the Terri- 
tory of Hawaii. The fourth sentence of that section now provides 
that the Secretary “shall transmit to the President, semiannually, on 
the Ist days of Janu: ry and July, a copy of the executive proceedings, 
and shall pe rform such other duties as are prese mae in this ¢ chap ter 


or as may be required of him by the Legislature of Hawaii.’”?’ Our 
proposed ame —_ nt would have the effect of de ine that language 
which required the filing with the President, semiannually, copies of 


the executive aad satin rs 
Exp rience over a period of years has demonstrated that these 
reports serve no useful purpose and the requirement in the act merely 
imposes upon the Secretary what appears to be a burden which can 
be lifted with out any adverse effect on the effici nt administration of 
the affairs of the Territory. For this reason, enactment of the draft 
bill would be desirable. 
The Bureau of the Budget has advised that there is no objection 
to the saint of this proposed legislation to the Congress. 
Sincerely yours, 
Roger Ernst, 
Assistant secre tary of the Inte rior. 


The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 8673. 



























CHANGES IN EXISTING L 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
a as reported, are shown as follows (e _—— law proposed t o be 
1 black brae ckets, new matter is printed in italies, 


AW 

























mitted 1 Is enclos dj iI 
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. | 
existing’ law in wh ch no ec hang is pl saa: is shown In roman): | 
SECTION 69 OF THE HAWAITAN OrnGaNic Act (31 Srar. 141, 154; 48 \ 

U3 6534 
The Secretary of the Territory of Hawaii shall be appointed by the \ 


President, by and with the advice and consent of the Senate of the 
United States, and shall be a citizen of the Territory of Hawaii and 
hold his office for four years and until his successor shall be appointed 
and qualified, unless sooner removed by the President. He shall 
record and preserve all the laws and proceedings of the legislature 
and all acts and proceedings of the governor, _ promulgate procla- 
mations of the governor. He shall, within thirty days after the end 
of each session of the legislature, transmit to the President, the 
President of the Senate, and the Speaker of oo House of Repre- 
sentatives of the United States one copy each of the laws and journals 
of such session. He [shall transmit to the I resident semiannually, 
on the Ist days of January and July, a2 CODY of the executive proceed- 
ings, and] shall perform such other duties as are prescribed in this 
Act or as may be required of him by the Legislature of Hawaii. 

The secretary may, with the approval of the governor, designate 
some other officer of the government of the Territory of Hawaii to 
act as secretary during his t temporary absence or during his illness. 
Such designation and approval shall be in writing and shall be filed 
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in the office of the governor, and a copy thereof, certified by the gover- 
nor, shall be filed in the office of the Secretary of the Interior of the 
United States. Such persons so designated shall, during the tempo- 
rary absence or illness of the secretary, be known as the acting secre- 
tary of the Territory of Hawaii, and shall have and exercise all the 
powers and duties of the secretary, except those provided for by section 
70 of this Act. Such acting secretary shall serve without additional 
compensation, but the secretary shall be responsible and liable on his 
official bond for all acts done by the acting secretary in the performance 
of his duties as acting secretary. 


O 
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TaumMapGeE, from the Committee on Agriculture and Forestry, 
submitted the following 


REPORT 
[To accompany H,. R,. 12224] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (H. R. 12224), to amend the Agricultural Adjustment Act of 
1938, as amended, with respect to acreage allotments for peanuts, 
having considered the same, report thereon with a recommendation 
that it do pass without amendment. 

The bill makes two minor adjustments in the law relating to peanut 
acreage allotments, beginning in 1959. Section 1 of the bill provides 
that production of peanuts on a farm which bas no peanut acreage 
allotment will not make the farm eligible in subsequent years for an 
allotment as a farm with a history of peanut production. 

Under present law any farmer may produce up to 1 acre of peanuts 
without coming under the marketing quota provisions, and section 2 
of the bill provides that a producer may have an interest in only one 
such l-acre exemption. 

The bill has the approval of the Department of Agriculture, which 
recommended making the bill applicable to the 1959 and subsequent 
crops of peanuts. The proposed amendments were adopted by the 
House. 

Enactment of the bill should not result in any increased Government 
expenditure. 

Attached is the report on the bill by the House Committee on 
Agriculture. 

Rept. 1875, 85th Cong., 2d sess.] 


The Committee on Agriculture, to whom was referred the 
bill (H. R. 12224) to amend the Agricultural Adjustment 
Act of 1988, as amended, with respect to acreage allotments 
for peanuts, having considered the same, report favorably 
thereon with amendments and recommend that the bill do 
pass. 
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The amendments are as follows: 
Page 1, line 6, strike out “1957” and insert ‘'1959”’. 
Page 2, line 6, after the word “apply” insert “, beginning 
with the 1959 crop,”’. 
STATEMENT 


The purpose of this bill is to make two relatively minor 
adjustments in the law relating to the allotment of peanut 
acreage. Section 1 provides that production of peanuts on 
a farm which has no peanut acreage allotment will not make 
the farm eligible in subsequent years for an allotment as a 
farm with a history of peanut production. 

Section 2 amends the provision in the law permitting any 
farmer to produce up to 1 acre of peanuts without coming 
under the marketing quota provisions. The law is amended 
to provide that a producer may have an interest in only one 
such l-acre exemption. 

At hearings held by the committee, producers appeared to 
be strongly in favor of these amendments and the com- 
mittee knows of no opposition to them. 


COMMITTEE AMENDMENTS 


The committee amendments will make the provisions of 
the bill effective with the 1959 crop instead of with the 1957 
and 1958 crops, as provided in the original language of 
sections 1 and 2, respectively. 


DEPARTMENTAL APPROVAL 


Witnesses for the Department of Agriculture appeared in 
favor of the legislation at hearings conducted by the com- 
mittee and, subsequently, the Department’s favorable 
position was formalized by the following report on the bill: 


JUNE 11, 1958. 
Hon. Haroup D. Coo.ey, 
Chairman, Committee on Agriculture, 
House of Representatives. 

Dear ConGressMAN Coo.ey: This is in reply to your 
request for a report on H. R. 12224, a bill, to amend the 
Agricultural Adjustment Act of 1938, as amended, with 
respect to acreage allotments for peanuts. 

The Department recommends that the bill be passed. 

The first section of the bill provides (1) that the production 
of peanuts on a farm in 1957 or any subsequent year for 
which no farm allotment was established would not make 
the farm eligible for an allotment as an old farm under pro- 
visions of existing legislation, (2) the production of peanuts 
without an allotment would not cause the farm to be ineligible 
for a new farm allotment, and (3) the production of peanuts 
without an allotment would not be deemed as past experience 
in the production of peanuts for any producer on the farm. 

Under provisions of existing legislation the production of 
peanuts on a farm for which an allotment has not been 


old imet in she. tate year. Thus ‘the anaebis for 
farms on which peanuts have been grown for a number of 
years are subject to continued reduction to provide acreage 
for farms which become eligible for allotments by reason of 
producing peanuts without an allotment. 

Section 2 of H. R. 12224 proposes a complete revision of 
section 359 (b) of the act. This is the section which has 
provided the so-called 1l-acre exemption from the provisions 
of allotments and marketing quotas. Under this section 1 
acre or less of peanuts may be produced and marketed with- 
out an allotment and without incurring marketing quota 
penalties. The revision of this section would provide that 
the l-acre exemption would apply only to those farms on 
which the producers interested in peanuts do not share in 
peanuts produced on any other farm. Enactment of this 
revised section would prevent farm operators from leasing 
numerous small tracts for the purpose of producing 1 acre or 
less of peanuts on each tract. It would also prevent a farm 
operator from utilizing his full allotment for commercial 
purposes and producing peanuts on another farm under the 
l-year exemption to be used for seed purposes the next year. 

Since peanuts have already been planted for harvest for 
the 1958 crop we recommend that the provisions of H. R. 
12224 be made applicable in connection with the 1959 and 
subsequent crops of peanuts. 

Knactment of this legislation will not involve the expendi- 
ture of additional funds. 

The Bureau of the Budget advises that there is no objec- 
tion to the submission of this report. 

Sincerely yours, 
True D. Morss, 
Acting Secretary. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX . the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman 


AGRICULTURAL ADJUSTMENT AcT OF 1938 
MARKETING QUOTAS 


Src. 358. (a) Between July 1 and December 1 of each calendar year 
the Secretary shall proclaim the amount of the national marketing 
quota for peanuts for the crop produced in the next succeeding calen- 
dar vear in terms of the total quantity of peanuts which will make 
available for ark ting a supplv of peanuts from the crop with re- 
spect to whic ht the quota is proclaimed equal to the average quantity 
of peanuts harvested for nuts during the five years immediately pre- 
ceding the vear in which such quota is proclaimed, adjusted for cur- 
rent trends ~~ — demand conditions, and the quota so pro- 
claimed shall be in effect with respect to such crop. The national 
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marketing quota for peanuts for any year shall be converted to a na- 
tional acreage allotment by dividing such quota by the normal yield 
per acre of peanuts for the United States determined by the Secretary 
on the basis of the average yield per acre of peanuts in the five years 
preceding the year in which the quota is proclaimed, with such adjust- 

ments as may be found necessary to correct for trends in yields and 
for abnormal conditions of production affecting yields in such five 
years: Provided, That the national marketing quota established for the 
crop produced in the calendar year 1941 shall be a quantity of peanuts 
sufficient to provide a national acreage allotment of not less than 
one million six hundred and ten thousand acres, and that the national 
marketing quota established for any subsequent year shall be a quan- 
tity of peanuts sufficient to provide a national acreage allotment of not 
less than that established for the crop produced in the calendar year 
1941. 

b) Not later than December 15 of each calendar vear the Secretary 
shall conduct a referendum of farmers engaged in the production of 
peanuts in the calendar vear in which the referendum is held to deter- 
mine whether such farme ‘rs are in favor of or opposed to marketing 
quotas with respect to thee rops of | peanuts produced 1 in the three e: il- 
endar years immediately following 1 Le in which the referendum 
is held, except that, if as many as two- thirds of the farmers voting 


in any referendum vote in favor of marketing quotas, no referendum 


shall be held with respect to quotas for the second and third years of 


the period, The Secret ary sh: il] proc laim the results of the referendum 
within thirty days after the date on whieh it is held, and, 1 more than 
one-third of the farmers voting in the referendum vote against market- 
ine quotas, the Secretary also shall procle im that marketing quot 1s 
he crop of peanuts produced in the 


"TIT . . . , 
willl not be in effect with respect tot 
| | 


! r year 1] mediately follow meg the calendar year 1 which thre 
referendum is held 
1) The national acreage allotment for 1951. less the acreage 


to be allotted to new farms under subsection (f) of this section, shall 
be apportioned amon? the states on the bys sis Ol the larger of the fol- 
lowing for en h State: n The acreage allotted to the state as its 
share of the 1950 national acreage wlataent of two million one hun- 
dred th usand acres, or (b the State’s share of two million one 
hundred thousand acres apportioned to states on the basis of the 


average acrea Nal st dd for nuts in each State in the five years 





1945-49: Provided, That any allotment so determined for any State 
which is less than the 1951 State allotment announced by the Secretary 
prior to the enactment of this Act s| all be inerea sed to such announced 


allotm« nt and the ac reave re quire , d for such ine reases sha i] be in tem 


tion to the 195] national acreage allotment and shall be considered 1 


lotments in future years. For any ae 
subsequent to 1951, the national acreage allotment for that vear, less 
the acreage to be allotted to new farms under subsection (f) of this 
sectio 1, Sha ll be sk amone the States on the basis of their 
share of the national acre: re allotment for the most recent vear in 
which such apportionme nt was made. 

(2) Notwithstanding any other provision of law, if the Secretary 
of Agriculture determines, on the basis of the average vield per acre 
of peanuts by types during the preceding five vears, adjusted for 
trends in yields and abnormal conditions of production affecting yields 


} 
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determining State acreage 
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in such five years, _ the supply of any type or types of peanuts 
for any marketing year, beginning with the 1951-52 marketing year, 
will be insufficient to aan the estimated demand for cleaning and 
shelling purposes at prices at which the Soueeee Credit Corpora- 
tion may sell for such purposes peanuts owned or controlled by i 
the State allotments for those States producing suc a type or types of 
peanuts shall be increased to the extent determined by the Secretary 
to be required to meet such demand but the allotment for any State 
may not be increased under this provision above the 1947 harvested 
acreage of peanuts for such State. The total increase so determined 
shall be apportioned among such States for distribution among farms 
producing peanuts of such type or types on the basis of the average 
acreage of peanuts of such type or types in the three years immediately 
preceding the year for which the allotments are being determined. 
The additional acreage so required shall be in addition to the national 
acreage allotment, the production from such acreage shall be in addi- 
tion to the national marketing quota, and the increase in acreage 
allotted under this provision shall not be considered in establishing 
future State, county, or farm acreage allotments. 

(d) The Secretary shall provide for apportionment of the State 
acreage allotment for any State through local committees among 
farms on which peanuts were grown in any of the three years imme di- 
ately preceding the year for which such allotment is determined. The 
State acreage allotment for 1952 and any subsequent year shall be 
apportioned among farms on which peanuts were produced in any 
one of the 3 calendar years immediately preceding the year for which 
such apportionment is made, on the basis of the following: Past acre- 
age of peanuts, taking into consideration the acreage allotments previ- 
ously established for the farm; abnormal conditions affecting acreage; 
land, labor, and equipment available for the production of peanuts; 
orop: rotation practices; and soil and other physical factors affecting 
the production of peanuts. Any acreage of peanuts harvested in 
excess of the allotted acreage for any farm for any year shall not be 
considered in the establishment of the allotment for the farm in 
succeeding years. The amount of the marketing quota for each farm 
shall be the actual production of the farm acreage allotment, and no 
peanuts shall be m: aa ted under the quota for any farm other than 
peanuts actually produced on the farm. 

(e) Notwithst: nding the foregoing provisions of this section, the 
Secretary may, if the State committee recommends such action and 
the Secretary determines that such action will facilitate the effective 
administration of the provisions of the Act, provi le for the appor- 
tionment of the State acreage allotment for 1952 and any subsequent 
vear among the counties in the State on the basis of the past acreag: 
of peanuts harvested for nuts (excluding acreage in excess of coe 
allotments) in the county during the five years immediately preceding 
the year in which such apportionment is made, with such adjustments 
as are deemed necessary for abnormal conditions affecting acreage, for 
trends in acreage, and for additional allotments for types of peanuts 
in short supply under the provisions of subsection (c). The county 
acreage allotments shall be apportioned among farms on the basis of 
the factors set forth in subsection (d) of this section. 

({) Not more than one per centum of the national acreage allotment 
shall be apportioned among farms on which peanuts are to be pro- 
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duced during the calendar year for which the allotment is made but 
on which peanuts were not produced during any one of the past three 
years, on the basis of the following: Past peanut-producing expert- 
ence by the producers; land, labor, and equipment available for the 
production of peanuts; crop-rots ation practices; and soil and other 
physical factors affecting the production of peanuts. 

(g) Any part of the acreage allotted to individual farms under 
the provisions of this section on which peanuts will not be produced 
and which is voluntarily surrendered to the COUDLY committee shall 
be deducted from the allotments to such farms and may be reappor- 
tioned by the county committee to other farms in the same county 
receiving allotments, in amounts determined by the county committee 
to be fair = reasonable on the basis of land, labor, and equipment 
available for the production of peanuts, crop-rotation practices, and 
soul and other physical factors affecting the production of peanuts 
Any transfer of allotments under this provision shall not operate to 
reduce the allotment for any subsequent year for the farm from which 
acreage is transferred, except as the farm becomes ineligible for an 
allot ent by failure LO produce peanuts during a three-year period, 
and any such transfer shall not operate to increase the allotment for 
any subsequent year for the farm to which the acreage ts transferred 
Provided, That, notwithstanding any other provisions of this Act, 
any part of any farm acreage allotment may be permanently released 
in writing to the county committee by the owner and operator of the 
farm, and reapportioned as provided herein. 

(h) Notwithstanding any other provision of this section, the allot- 
ment determined or which would have been determined for any land 
which is removed from agricultural production in 1950 or any subst 
quent year for any purpose because of acquisition by any Federal, 
State, or other agency having a right of eminent domain shall be 
placed ac a pool and shall be available for use in providing equitable 
allotments for farms owned or acquired by owners displaced because 
of acquisition of their farms by such agencies. { pon app lication to 
the county committee, within five years from the date of such acquisi 
tion of the farm, any owner so displaced shall be entitled to have an 
allotment for any other farm owned or acquired 1 him steal to an 

for such other farm plus 


? ,. * 7 } 7 ’ 
allotment which would have hex n determined 


the allotment which would have been determined for the farm so 
acquired: Provided, That such allotment shall not exceed 50 per centum 
of the acreage of cropland on the farm 

The proy isions of this section s hs hall not be applicab] » if (a) there is 


] 447 ] +) , j 4} | 4 , 
any marketing quota penalty due with respect to the marketimeg ot 


i 
peanuts from the farm acquired by the Federal, State, or othe agency 
or by the owner of the larm: b) any peanuts produced on such farm 
have not been accounted for as required by the Secretary; or (c) the 
allotment next established for the farm acquired by the Federal, State 
or other avency would har ce heen reduced because of false or Imprope es 
identification of peanuts produced on or marketed from such farm 
; The producti ) ot DeanwatsT on a farn 7 1959 Or Aw NS thsequa 
yeai {07 uh Y h no Wd acreage Qilotment awa estab she i shalt wot marke 
the farm elia ible lor an allotn ént as an old fa) mu de) subsection ad of 
this section: Prov ided. however, That by reason of such Pp oduction the 
farm need not be CON sidered as 77 eli (J ri ble fo) GM WeW farn allotment unde 
subsection f of this section. hut such production shall not he deemed 


past EL pe / ue 7i.C€ in the pi oduction of pe an uts for an 7 producer 07 the farm 7 
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MARKETING PENALTIES 


Sec. 359. (a) The marketing of any peanuts in excess of the market- 
ing quota for the farm on w hich such peanuts are produced, or the 
marketing of peanuts from any farm for which no acreage allotment 
was determined, shall be subjec t to a penalty at a rate equal to 75 per 
centum of the support price for peanuts for the nation year 

(August 1-July 31.) Such penalty shall be paid by the person who 
buys or otherwise acquires the peanuts from the producer, or if 
the peanuts are marketed by the producer through an agent, the 
penalty shall be paid by such agent, and such person or agent may 
deduct an amount equivalent to the penalty from the price paid to 
the producer. The Secretary may require collection of the penalty 
upon a portion of each lot of peanuts marketed from the farm equal 
to the proportion which the acreage of peanuts in excess of the farm- 
acreage allotment is of the total acreage of peanuts on the farm. If 
the person required to collect the penalty fails to collect such penalty, 
such person and all persons entitled to share in the peanuts marketed 
from the farm or the proceeds thereof shall be jointly and severally 
liable for the amount of the penalty. All funds collected pursuant 
to this section shall be deposited in a special deposit account with the 
Treasurer of the United States and such amounts as are determined, 
in accordance with regulations prescribed by the Secretary, to be 
penalties incurred shall be transferred to the general fund of the 
Treasury of the United States. Amounts collected in excess of deter- 
mined penalties shall be paid to such producers as the Secretary de- 
termines, in accordance with regulations prescribed by him, bore the 
burden of the payment of the amount collected. Such special account 
shall be administered by the Secretary and the basis for, the amount 
of, and the producer entitled to receive a payment from such account, 
when determined in accordance with regulations prescribed by the 
Secretary, shall be final and conclusive. Peanuts produced in a cal- 
endar year in which marketing quotas are in effect for the marketing 
year beginning therein shall be subject to such quotas even though the 
peanuts are marketed prior to the date on which such marketing year 
begins. If any producer falsely identifies or fails to account for the 
disposition of any peanuts, an amount of peanuts equal to the normal 
vield of the number of acres harvested in excess of the farm acreage 
allotment shall be deemed to have been marketed in excess of the mar- 
keting quota for the farm, and the penalty in respect thereof shall 
be paid and remitted by the producer. If any amount of peanuts 
produced on one farm is falsely identified by a representation that 
such peanuts were produced on another farm, the acreage allotments 
next established for both such farms shall be reduced by that percent- 
age which such amount was of the respective farm marketing quotas, 
except that such reduction for any such farm shall not be made if the 
Secretary through the local committees finds that no person connected 
with such farm caused, aided, or acquiesced in such marketing; and if 
proof of the disposition of any amount of peanuts is not furnished as 
required by the Secretary, the acreage allotment next established for 
the farm on which such peanuts are produced shall be reduced by a 
percentage similarly computed. Notwithstanding any other pro- 
visions of this title, no refund of any penalty shall be made because of 
peanuts kept on the farm for seed or for home consumption. 
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[The provisions of this part shall not apply to peanuts pro- 
duced on any farm on which the acreage harvested for nuts is one 
acre or less.] The provisions of this part shall not apply, beginning 
with the 1959 crop, to peanuts produced on any farm on which the acreage 
harvested for nuts Ls one acre or less provided the producers who share un 
the peanuts produced on such farm do not share in the peanuts produced 
on any other farm. If the producers who share in the peanuts produced 
on a farm on which the acreage harvested for nuts is one acre or less also 
share in the peanuts produced on other farm(s) the peanuts produced 
on such farm on acreage in excess of the allotment, if any, determined for 
the farm shall be considered as €XCeESs acreage and the marketing pe nalties 
provided by section 359 (a) shall apply. 


* * * * 
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VIRG INL A FIRE. C URED AMD SUN-CURED ®6BACCO 
ALLOTMENTS 


Aucustr 4, 1958.—Ordered to be printed 


Mr. Taumapnceg, from the Committee on Agriculture, and ‘Forestry, 
submitted the following ; 


REPORT 


[To accompany H. R. 12840] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (H. R. 12840), to amend the Agricultural Adjustment Act of 
1938, having considered the same, report thereon with a recommen- 
dation that it do pass without amendment. 

The bill authorizes the Department of Agriculture to combine farm 
allotments for Virginia fire-cured and Virginia sun-cured tobacco 
where the same farm has an allotment for each such type. The pro- 
cedure would be subject to approval of the producers of these types of 
tobacco voting in a special referendum. The combining of such allot- 
meut is expected to simplify the administration of the tobacco allot- 
ments and marketing quota programs with respect to the two types of 
tobacco affected, which are grown only in Virginia. The De partment 
of Agriculture approves the bill and estimates it will not result in any 
additional cost to the Government. 

A full explanation of the bill is contained in the attached report of 
the House Committee on Agriculture. 


{H. Rept. 2128, 85th Cong., 2d sess.] 


The Committee on Agriculture, to whom was referred the 
bill (H. R. 12840) to amend the Agricultural Adjustment 
Act of 1938, having considered the same, report favorably 
thereon without amendment and recommend that the bill 
do pass. 

PURPOSE 


The purpose of this bill is to authorize the Department of 
Agriculture to combine farm allotments for Virginia fire- 
cured and Virginia sun-cured tobacco where the same farm 
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has an allotment for each such type, if the producers of these 
types of tobacco voting in a special referendum approve such 
combining of allotments. 


NEED FOR THE LEGISLATION 


The procedure authorized by the bill would substantially 
simplify the administration of the tobacco allotment and 
marketing quota programs with respect to the two types of 
tobacco affected. 

COST 


The bill would not entail any cost to the Government, since 
there would be no increase in the risk of loss under the price- 
support program and the cost of the special referendum would 
be offset by savings in administration. 


DEPARTMENTAL APPROVAL 


Following is a letter from the Department of Agriculture 
recommending that the bill be enacted and explaining in 
some detail the need for the legislation. 

JUNE 13, 1958. 
Hon. Harotp D. Coo.ey, 
Chairman, Committee on Agriculture, 
House of Repre Sé ntatire z 

Dear ConcressMAN Cooury: This is in reply to your re- 
quest of June 10, 1958, for a report on H. R. ft 2840, a bill to 
amend the Agricultural Adjustment Act of 1938. 

This Department recommends that the bill be passed. 

The bill amends the Agricultural Adjustment Act of 1938, 
as amended, so as to eliminate problems involved in the 
administration of the marketing quota and price-support pro- 
grams on a small number of farms in Virginia, which have 
both Virginia fire-cured and Virginia sun-cured tobacco allot- 
ments. During the period 1946 to 1949, inclusive, when 
quotas were in effect on fire-cured and not in effect on sun- 
cured, production of sun-cured expanded into the fire-cured 
area. In the fire-cured area, the influence of environmental 
and cultural practices is such that the two kinds of tobacco 
cannot be distinguished one from the other either in the 
production stage or al the time of marketing. 

As a practical matter, on the farms having both kinds of 
allotment, only one kind of tobacco is produced. The bill 
provides that, subject to approval of growers in a special 
referendum, the allotments on these dual-allotment farms 
will be reclassified to whichever the farmowner elects as the 
kind he plans to produce. The bill only affects Virginia 
since these two kinds of tobacco are grown exclusively in 
Virginia, and does not increase or decrease the total acreage 
allotted within the State for the two kinds of tobacco. It 
therefore does not adversely affect any other area. The net 
effect of the bill is one of properly describing the allotments. 

Enactment of the bill would not increase the risk of losses 
under the price-support program and would not increase the 
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administrative costs of operating the quota program since 
the cost of holding the special referendum and reclassifying 
the allotments would be offset by savings resulting from the 
reduction in the number of allotments to be serviced. 

The Bureau of the Budget advises that there is no objec- 
tion to the submission of this report. 

Sincerely yours, 
True D. Morss, 
Acting Secretary. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


AGRICULTURAL ADJUSTMENT AcT oF 1938 


Sec. 315. (a) The provisions of this section shall be effective, where 
applicable, notwithstanding any other provision of this Act. Within 
thirty days after the date this section is enacted into law, the Secretary 
shall conduct a special referendum of farmers who were engaged in the 
production of the crops of type 21 (Virginia) fire-cured tobacco or type 
37 Virginia sun-cured tobacco which was harvested immediately prior 
to the referendum. The prov isions of the regulations issued by the Secre- 
tary governing the holding of referendums on marketing quotas authorized 
under section 312 of this Act shall apply, insofar as applicable, to the 
holding of the special referendum provided for in this section. The 
purpose of such special referendum is to determine whether those persons 
elignble to vote therein favor the establishment, as here inafte r provided aD 
this section, of a single combined tobacco acreage allotment for the 1958- 
1959 and subsequent marketing years for any farm for which both a 
type 21 (Virginia) fire-cured tobacco acreage allotment and a type 37 
Virginia sun-cured tobacco acreage allotment have been established for 
the 1958-1959 marketing year. 

(b) If two-thirds or more of the persons voting in the special referendum 
prov ided for in this section favor the establishment for the 1958-1959 and 
subsequent marketing years of a single combined tobacco acreage allotment 
for any farm having both a type 21 (Virginia) fire-cured tobacco acreage 
allotment and a type 37 Virginia sun-cured tobacco acreage allotment for 
the 1958-1959 marketing year, the Secretary, through local committees, 
shall establish for each of such farms a single combined tobacco acreage 
allotment for the 1958-1959 marketing year and subsequent marketing 
years applicable to one kind of tobacco, either type 21 (Virginia) fire-cured 
tobacco or ty pe ST WV; rginia sun-cured tobaceo, whichever kind of tobacco 
the owner of such farm or his representative designates with respect to the 
1958 oe marketing year and notifies the local committee of such de Siq- 
nation within a period of time as determined and fixed by the Secretary. 
In the a SENCE of such a designation and noti ification by the owner or his 
representative of any farm for which a single somined tobacco acreage 
allotment shall be estublished as provided in this section, the Secretary 
shall designate such combined allot ment for such farm as either a type 21 
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Sire-cured tobacco and type 37 Virginia sun-cured tobacco for the marketing 
year beginning October 1, 1959, and for each marketing year thereafter, 
each of the State acreage allotments for such kinds of tobacco apportioned 
to the State of Virginia for any such marketing year shall be increased or 
decreased respectively by the amount of acreage equivalent to the corre- 
sponding net total change in farm acreage allotments for each of such 
kinds of tobacco for such marketing year which results from the combina- 
tion of farms and the establishme nt of single combined tobacco farm acreé- 
age allotments as provided in this section. The sum of the State acreage 
allotments for type 21 (Virginia) fire-cured tobacco and type 37 Virginia 
sun-cured tobacco determined for any marketing year as provided in sec- 
tion 313 shall not be increased or decreased by reason of any increase or 
decrease in the State acreage allotment for each of such kinds of tobacco 
previously provided for in this paragraph to reflect net changes occurring 
in acreage allotted. 
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STUDY OF TOBACCO MARKETING PRACTICES 


Avuaust 4, 1958.—Ordered to be printed 
' REANING ROO 


Mr. Jounstron of South Carolina, from the Committee on Agriculture 
and Forestry, submitted the following 


REPORT 
{To accompany 8S. Res. 334] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (S. Res. 334) to study matters pertaining to tobacco marketing 
practices, having considered the same, report thereon with a recom- 
mendation that it do pass with an amendment. 

The resolution directs the committee or any subcommittee thereof 
to investigate and study marketing practices related to loose and tied 
tobacco. Price differentials are made to tobacco farmers in some 
States for tving tobacco, but not in others. Your committee believes 
the matter should be investigated in order to determine why such 
marketing practices are not consistent. 

The committee plans to use its present staff and funds for the study, 
and therefore recommends striking out section 3 which would author- 
ize $5,000 in additional funds. 

O 
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DUTY ON PAINT ROLLER HANDLES 


\uaust 4, 1958.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 7004] 


The Committee on Finance, to whom was referred the bill (H. R. 
7004) to amend the Tariff Act of 1930 with respect to the dutiable 
status of handles, wholly or in chief value of wood, imported to be 
used in the manufacture of paint rollers, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass, 

PURPOSE 


The purpose of H. R. 7004 is to make handles wholly or in chief 
value of wood, imported to be used in the manufacture of paint rollers, 
dutiable at the rate, however established, applicable to paintbrush 
handles of wood. 

GENERAL STATEMENT 


Paint rollers are used for spreading paint on flat surfaces. They 
accomplish the same purpose as paintbrushes, the difference being 
that with a roller the paint is spread by a rolling action whereas with 
a brush it is brushed on. The roller is composed of a cylinder or 
roller covered with a napped material which can hold and spread 
paint, a metal wire or rod which serves as an axle on which the roller 
revolves and also which is appropriately bent to serve as a handle, 
and a wooden handgrip which is fastened to the end of the metal rod. 

The wooden handgrip is the ‘handle’ which is the subject of the 
bill. Such wooden handles or grips are usually made of hardwood, 
turned or shaped to contour to fit the hand, and are from about 4% 
to 5% inches long and about 1 inch in diameter at the thickest part. 
They are bored about half the length so that the metal rod can be 
driven in. Some of them are finished naturally and some are 
enameled. 

H. R. 7004 would establish an identical rate of duty for paintbrush 
handles and paint-roller handles on a permanent basis. At the 
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present time, paintbrush handles of wood, which were specifically 
enumerated in paragraph 412 of the Tariff Act of 1930, are dutiable 
at a rate of 9 percent ad valorem. The duty originally established 
for such handles was 33% percent ad valorem. Pursuant to trade 
agreements, the rate is now 8% percent ad valorem. Paint-roller 
handles are presently classified for duty purposes, under the catchall 
provision in paragraph 412 of the Tariff Act for manufacturers wholly 
or in chief value of wood, and the rate of duty presently applic ‘able is 
16% percent ad valorem. The original statutory rate was 33% percent 
ad valorem. Under the bill, wooden handles imported to be used in 
the manufacture of paint rollers would become dutiable at whatever 
rates, however established, are then or thereafter applicable to paint- 
brush handles of wood. 

Also, under the bill, where the rate of duty on an article differs 
because of source, for example, products of Communist-controlled 
countries as compared with products of non-Communist countries, 
the duty to be applied to paint-roller handles covered by the bill 
would be the same as the duty applied on the paintbrush handles 
from that source. In other words, if a paint-roller handle is the 
product of a country or area not entitled to the benefit of trade- 
agreement rates it would be subject to the full statutory rate applicable 
to paintbrush handles. 

The reports received from the Departments of Commerce, Treasury ; 
Bureau of the Budget, and the analysis from the United States Tariff 
Commission follow: 

THE SECRETARY OF COMMERCE, 
Washington, D. C., April 18, 1958. 
Hon. Harry F. Byrp, 
Chairman. Committee on Finance. 
United States Senate, Wash ington, Bf, 

Dear Mr. CHarrMan: This letter is in reply to your request 
dated March 24, 1958, for the views of this Department with respect 
to H. R. 7004, a bill to amend the _—— Act of 1930 with respect to the 
dutiable status of handles, wholly or in chief value of wood, imported 
to be used in the manufacture of sie rollers. 

This proposal appears to be prompted by the fact that wood handles 
to be used in the manufacture of paint rollers, an article of recent 
development, are assessed under the residual item of nonspecified 
manufactures of wood, now dutiable at 16% percent, while the duty on 
paintbrush handles, specifically provided for under the same tariff 
paragraph, was made subject in the 1956 trade agreement negotiations, 
through a three-stage reduction, to 934, 9, and ultimate ly 8% percent. 
We know of no commercial reason for the present disparity of tariff 
treatment of these two materials used for the same purpose, and we 
have no information that would indicate that putting both on the 
same duty level would be detrimental to domestic wood manufac- 
turers. 

In its comment on this bill to the House Ways and Means Com- 
mittee, the Department suggested that the proposed duty reduction 
might be reserved for possible future reciprocal trade negotiations 
with other countries. In view of the favorable action of the House of 
Representatives on the bill and since this item is probably only of 
marginal value for future trade negotiations, the Department of 
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Commerce would interpose no objection to the enactment of H. R. 
7004. 

We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 
SIncLAIR WEEKS, 
Secretary of Commerce. 





OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, D. C., April 4, 1958. 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

My Drar Mr. CuatrMan: Reference is made to your letter of 
March 24, 1958, requesting a statement of this Department’s views 
on H. R. 7004, to amend the Tariff Act of 1930 with respect to the 
dutiable status of handles, wholly or in chief value of wood, imported 
to be used in the manufacture of paint rollers. 

The proposed legislation would make handles wholly or in chief 
value of wood when used in the manufacture of paint rollers, dutiable 
at the rate, however established, applicable to imported paintbrush 
handles wholly or in chief value of wood. 

The Department anticipates no unusual administrative difficulties 
under the proposed legislation. 

This Department has been advised by the Bureau of the Budget 
that there would be no objection to the submission of a similar report 
on this bill to the Committee on Ways and Means. 

Very truly yours, 
A. GrupertT FLUEs, 
Acting Secretary of the Treasury. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BUDGET, 
Washington, D. C., April 25, 1958. 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance. 
United States Senate, 310 Senate Office Building, 
Washington, D.C. 

My Dear Mr. Cuarrman: This is in reply to your letter of March 
24, 1958, requesting a report on H. R. 7004, to ame nd the Tariff Act 
of 1930 with respect to the dutiable status of handles, wholly or in 
chief value of wood, imported to be used in the manufacture of paint 
rollers 

We understand that the purpose of this bill is to make handles 
wholly or in chief value of wood, imported to be used in the manu- 
facture of paint rollers, dutiable at the rate, however established, 
applic able to paintbrush handles of wood. 

T! ie Bureau of the Budget would have no objection to the enactment 
of legislation to accomplish the purpose of this bill. 

Sincerely yours, 
Puiu S. HucHes, 
Acting Assistant Director Joi Legislative Refere nce. 





DUTY ON PAINT ROLLER HANDLES 
Unirep Srares Tartrr ComMIssIon, 
Vashington, Mareh SO. 1958. 


MEMORANDUM ON H. R. 7004, 85TH CONGRESS, A BILL “TO 
AMEND THE TARIFF ACT OF 1930 WITH RESPECT TO THI 
DUTIABLE STATUS OF HANDLES, WHOLLY OR IN CHIEF VALUE 
OF WOOD, IMPORTED TO BE USED IN THE MANUFACTURE OI 
PAINT ROLLERS” 


H. R 7004, if enacted, would make handles wholly or il 


chief value of wood, imported Lo be used in the manutacture 
of paint rollers, dutiable at the rate appli able to painthb: ush 
handles of wood. Paintbrush handles of wood are specifically 
enumerated in paragraph 412 of the Tariff Act of 1930. The 
riginally established for such handles Was 33! percent 
ad valorem. By the process of successive reductions, 
pursuant to trade agreements negotiated under section 350 of 
the Tariff Act of 1930, the rate is now 9' percent ad valorem; 
it will become 9 percent ad valorem on June 30, 1957; and on 
June 30, 1958, the rate will become 8% percent ad valorem. 
Paint-roller handles are presently classified for duty pur- 
poses under the “catchall’”’ provision in paragraph 412 of the 
Tariff Act for manufactures wholly or in chief value of wood. 
The rate originally applic able was 331% percent ad valorem; 
pursuant to trade agreements the rate has been reduced to 
16% percent ad valorem. If H. R. 7004 is enacted, wooden 
handles imported to be used in the manufacture of paint 
rollers would become dutiable at whatever rates mav then 
or thereafter be applicable to paintbrush handles of wood. 
Paint rollers are used for spreading paint on flat surfaces 


rt - i ! 1 4 
Phey accomplish the same purpose as paintodrusnes, the differ- 


nee beine that th « lier t] nt nread bv a rolling 
ence eines tLhat WIth a roiter tlie paint is spread OV & roOLIneg 
action Ww eas with a brush it is brushed on. The roller is 
composed of a cylinder or roller covered with a napped 


material which can hold and 3} read paint, a metal wire or 
rod which serves as an axle on which the roller revolves and 
also which is appropriat ly bent to serve as a handle, and a 
wooden handgrip wl icl Is fast ned LO the end of the me al 
rod. 

The wooden handgrip is the “handle”? which is the subject 
of the bill. Such wooden handles or grips are usually made 
ol hardwood. Lurie d or shaped to contour to fit the hand, and 
are from about 44% to 5% inches long and about 1 ineh in diam- 
eter at the thickest part. They are bored about half the 
length so that the metal rod can be driven in. Some of them 
are finished naturally and some are enameled. 

No statistics on domestic production and imports are 
available to the (‘ommission. Imports are not separately 
reported but are combined with many other articles in the 
“basket”’ statistical classification for manufactures of wood 
or bark not elsewhere classified. Canada is probably the 
principal source of imports. 

Paint roller handles are probably indistinguishable from 
handles which are used on articles other than paint rollers, 


such as ice cream freezers. Presumably for this reason the 
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bill is drafted so as to limit the reduction in duty to handles 
‘imported to be used in the manufacture of paint rollers.” 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


PARAGRAPH 412 or SecTIoN 1 or THE TarRirr Act or 1930 
(19 U. S. C., sec. 1001, PAR. 412) 


TITLE I—DUTIABLE LIST 


Section 1. That on and after the day following the passage of this 
net, except as otherwise specially provided for in this Act, there shall 

» levied, collected, and paid upon all articles when imported from 
any foreign country into the United States or into any of its posses- 
sions (except the Virgin Islands, American Samoa, Wake Island, 
Midway Islands, Kingman Reef, Johnston Island, and the island of 
Guam) the rates of duty which are prescribed by the schedules and 
paragraphs of the dutiable list of this title, namely: 


* * * * 


SCHEDULE 4.—Woop AND MANUFACTURES OI 


* * * * * * 


Par. 412. Spring clothespins, 20 cents per gross; furniture, wholly 

r partly finished, and parts thereof, and folding rules, all the fore- 
going, wholly or in chief value of wood, and not specially provided 
for, 40 per centum ad valorem; wood moldings and carvings to be 
used in architectural and furniture decoration, 40 per centum ad 
valorem; bent-wood furniture, wholly or partly finished, and parts 
thereof, 47% per centum ad valorem; paintbrush handles wholly or 
in chief value of wood, 33% per centum ad valorem; wood flour, and 
manufactures of wood or bark, or of which wood or bark is the com- 
ponent material of chief value, not specially provided for, 33% per 
centum ad valorem. Handles, wholly or in chief value of wood, im- 
ported to be used an the manufacture of paint rollers, shall be dutiable 
at the rate however established applicable to paintbrush handles, wholly 
or um chief value of wood, on the date handles imported for such use are 
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SUBSTITUTION FOR DRAWBACK PURPOSES 


Avuaust 4, 1958.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 9919] 


The Committee on Finance, to whom was referred the bill (H. R. 
9919) to amend the Tariff Act of 1930 to extend the privilege of sub- 
stitution for the purposes of obtaining drawback upon reexportation 
to all classes of merchandise, and for other purposes, having con- 
sidered the same, report favorably thereon, without ame mdment and 
recommend that the bill do pass. 

The purpose of H. R. 9919 is to amend the customs drawback law 
by making applicable with respect to drawback of duties on all com- 
modities the ‘substitute’ provision contained in section 313 (b) of the 
Tariff Act of 1930, as amended, which is now applicable to drawback 
of duty on sugar, metal, ore-containing metal, flaxseed or linseed oil, 
and printing paper, coated or uncoated. 


GENERAL STATEMENT 


At the present time, under section 313 of the Tariff Act of 1930, as 
amended, drawback of duties paid on imported merchandise used in 
the United States in the manufacture or production of articles which 
are exported is allowed in two general situations: (1) When the im- 
ported merchandise actually appears in the exported article, and 
(2) when the exported article is made wholly or in part from domestic 
merchandise of the same kind and quality as the imported duty-paid 
merchandise which the manufacturer of the exported article has used 
within a specified period, i. e., on a so-called “substitution’’ basis. 
The privilege of substitution is limited under the existing section 
313 (b) to sugar, metal, ore containing metal, flaxseed or linseed, 
flaxseed or linseed oil, and coated or uncoated printing papers. H. R. 
9919, would amend section 313 (b) of the Tariff Act of 1930 to extend 
the privilege of substitution to all classes of merchandise used in the 
manufacture or production of articles for exportation. 
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The specific provisions of the Tariff Act of 1930, as amended, which 
are pertinent and which will be helpful in further explaining the 
changes which would be made by H. R. 9919, are as follows: 

Section 313 (a) of the Tariff Act of 1930 provides, with certain 
exceptions not here relevant, for ‘““drawback”’ or refund of 99 percent 
of the duties paid on imported merchandise used in the manufacture 
or production of articles exported from the United States. Section 
313 (h) provides that drawbacks of duty are allowable only if the 
“drawback products” are exported within 5 years after importation 
of the merchandise on which drawback is claimed. Sections 313 (a) 
and (h) constitute the general provisions relating to drawback of 
duties on account of exportation of products made from dutiable 
merchandise; under these provisions, drawbacks of duty are allowable 
only if the imported merchandise on which drawback of duty is 
claimed has actually been used in the production of the exported 
articles. However, section 313 (b) makes special provision for ae 
back of duties on sugar, metal, ore containing metal, flaxseed « 
linseed oil, and coated or uncoated printing paper. This section a 
vides for drawback of 99 percent of the duties paid on imports of the 
named materials where domestic materials of the same kind and 
quality have been substituted for imported materials in the produc- 
tion of the exported articles concerned. In order for drawback of 
duties to be allowed under section 313 (b), both domestic and im- 
ported merchandise of the kinds named must have been used in further 
manufacture within 3 years after the receipt of the importe <d merchan- 
dise by the manufacturer of the exported articles. This is in addition 
to the requirement under section 313 (h), applicable to all imported 
merchandise, that drawbacks are only payable if the exportation to 
which the particular drawback claim relates has occurred within 5 
years of the importation of the merchandise on which the duties were 
paid. 

The payment of drawbacks is designed to re ‘lieve domestic processors 
and fabricators of imported dutiable merchandise, in competing for 
export markets, of the disadvantages which the duties on the imported 
merc):andise would otherwise impose upon them. Such relief for 
processors and fabricators has long been regarded as a concomitant 
of the tariff system. Provision for drawback of duties paid on im- 
ported mere handise used in the production of exported articles has, 
accor ‘ingly, been a feature of United States tariff legislation for a 
long time. 

‘The substitution provision was first introduced in the Tariff Act of 


1930. It was designed to relieve processors and fabricators of prod- 
ucts made from these materials of the difficulty and expense of 
specifically identifying the imported materials that had been used in 


the pr aes ‘tion of exported products in order to establish eligibility 
for d ‘awback. In support of the provisions as originally enacted in 


the 1°30 act, it was pointed out that sugar refiners _ processors of 
nonferrous metal ores frequently use raw materials of both foreign 
and domestic origin and that only with great lomsitcdenne and 
expese could these processors conduct their operations in such a way 


as to senarately identify that part of their output containing imported 
materials and the actual amounts so used. From time to time since 
the original substitution provision was added to the drawback section 
in the Tariff Act of 1930, other articles have been included in the list 
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of articles on which substitution is permitted. The original provision 
for nonferrous metals and ore containing nonferrous metals was 
broadened to extend to all metals; flaxseed and linseed oil was added; 
and finally, printing paper, coated or uncoated, was added. 

The favorable reports from the Departments of Commerce, Treasury 
and State, Bureau of the Budget, and the analysis made by the United 
States Tariff Commission are printed below: 


THE SECRETARY OF COMMERCE, 
May 6, 1958. 
Hon. Harry F. Byrp, 
Chairman, Commattes on Finance, 
United States Senate, Washington, D. C. 

Drar Mr. Cuatrman: This is in reply to your request of March 3, 
1958, for the views of this Department with respect to H. R. 9919, 
1 bill to amend the Tariff Act of 1930 to extend the privilege of substi- 
tution for the purpose of obtaining drawback upon reexportation to all 
classes of merchandise and for other purposes. 

We under and that the privilege of substitution provided for in 
section 313 b) of the Tariff Act of 1930 only for sugar and nonferrous 
metals, and since extended to flaxseed and printing paper, has oper- 
ated satisfactorily for that brief list of imports. Since that subsection 
limits the granting of drawback on imported materials to those ‘‘of the 
same kind and quality” as those used by United States manufacturers 
in producing for export, the Customs Service has found it possible t¢ 
develop a procedure which is admistrable. At the same time, this 
provision has relieved domestic manufacturers of articles for export 
from the necessity of ms ui its ining precise identification of the above- 
imported materials in order to obtain the drawback of the duty paid. 

After a quarter of a century of operations, the desirability of this 
ty pe ol legislation oe aa itse Hf. We therefore believe it desirable 
that the substitution privile ge be extended to those additional im- 


ported materials which may a used in processing for exports. Since 
the propos d legislation contains the same statutory test as has been 


employed in the past, it should not cause problems of a more difficult 
character than those encountered by the Customs in the operation of 
me 


resent law. 

‘ Department therefore favors enactment of H. R. 9919. 

We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 


I 
i 
‘| 


SINCLAIR WEBRKS, 
ecretary of Commerce. 





OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, April 29, 1958, 
Hon. Harry F. Byron, 
Chairman, C'omm ittec on Finance P 
United States Senate, Wash ington, ‘fe ee 


My Dear Mr. CuarrMan: Reference is made to your request of 
March 3, 1958, for a statement of the views of this Department on 
H. R. 9919, a bill to amend the Tariff Act of 1930 to extend the privi- 
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lege of substitution for the purpose of obtaining drawback upon re- 
exportation to all classes of merchandise, and for other purposes. 

The proposed legislation would extend to all commodities the 
privilege of substitution for the purpose of obtaining drawback of 
duties upon reexportation. 

This Department does not believe any unusual administrative 
difficulties would arise if the proposed legislation is enacted. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
A. GiuMorE FLugs, 
Acting Secretary of lhe Tre asury. 










DEPARTMENT OF STATE, 
April 14, 1958. 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
United States Senate. 


Dear Senator Byrp: In further reply to your letter of March 3, 
1958, which was acknowledged by my letter of March 5, 1958, the 
following report is submitted on H. R. 9919, a bill to amend the Tariff 
Act of 1930 to extend the privilege of substitution for the purpose of 
obtaining drawback upon reexportation to all classes of merchandise, 
and for other purposes. 

The Department of State strongly supports extension of the 
substitution-for-drawback provision of the Tariff Act as a method of 
facilitating increased international trade to the direct benefit of im- 
porters, exporters, and producers in the U nited States and foreign 
countries. The precise recommendation of the executive branch on 
this matter is contained in section 106 of the customs administrative 
bills currently before the House Committee on Ways and Means 
(H. R. 9424 and H. R. 9425). However, we believe the provisions of 


H. R. 9919 would be a satisfactory substitute for section 106 of H. R. | 
9424 and H. R. 9425 from the standpoint of United States foreign | 
polic; y: | 

The Department has no comment on the administrative aspects of 
H. R. 9919, which fall within the responsibility of the Department of 


the Treasury. 

The Department has been informed by the Bureau of the Budget 

that there is no objection to the submission of this report. 

Sincerely yours, | 
Witi1aAm B. Macomper, Jr., 

Assistant Secre tary | 

(For the Secretary of State). 
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EXeEcuTIvE OFFICE OF THE PRESIDENT, 
BurrAU OF THE BupDGET, 
Washington, D. C., April 25, 1958. 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuairman: This is in reply to your letter of March 3, 
1958, requesting a report on H. R. 9919, a bill to amend the Tariff Act 
of 1930 to extend the privilege of substitution for the purpose of 
obtaining drawback upon reexportation to all classes of merchandise, 
and for other purposes. 

Extension of the substitution-for-drawback privilege would relieve 
additional domestic manufacturers of the difficulty and expense of 
specifically identifying imported merchandise incorporated in articles 
for export through all stages of production in order to obtain the draw- 
back of duty. Therefore, the Bureau of the Budget favors the enact- 
ment of legislation extending this privilege to as many classes of 
merchandise as is consistent with efficient and effective customs 
administration. 

Since the Treasury Department, in a separate report to your com- 
mittee, states that it does not believe any unusual administrative 
difficulties would arise if the proposed legislation were enacted, we 
recommend that favorable consideration be given to H. R. 9919. 

Sincerely yours, 


Puiturr S. Hueues, 
Acting Assistant Director of Legislative Reference. 


Unitep States Tartrr ComMISssION, 
Washington, February 4, 1958. 


MEMORANDUM FOR THE COMMITTEE ON Ways AND Means, Howse 
OF REPRESENTATIVES, ON H. R. 9919, 85TH Concress, A BILL TO 
AMEND THE TarRiFF Act oF 1930 To EXTEND THE PRIVILEGE OF 
SUBSTITUTION FOR THE PURPOSE OF OBTAINING DRAWBACK UPON 
REEXPORTATION TO ALL CLASSES OF MERCHANDISE, AND FOR 
OTHER PURPOSES 


H. R. 9919 would, if enacted, liberalize the customs drawback law 
by making applicable with respect to drawback of duty on all commodi- 
ties the “substitution” provision contained in section 313 (b) of the 
Tariff Act of 1930, as amended, which is now applicable to uoebarke 
of duty on sugar, metal, ore containing metal, flaxseed or linseed oil, 
and printing paper, coated or uncoated. 

Section 313 (a) of the Tariff Act of 1930 provides for drawback or 
refund of 99 percent of the duties paid on imported merchandise used 
in the manufacture or production of articles exported from the 
United States, except that no drawback is allowed of duties paid on 
imported wheat used in the production of exported flour or byproducts. 
(This latter prov ision needs no explanation in this report.) 

F Section 313 (h) provides that drawbacks of duty are allowable only 
if the drawback products are exported within 5 years after importation 
of the merchandise on which drawback is claimed. 
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Sections 313 (a) and (h) constitute the general provisions relating 
to drawback of duties on account of exportation of products made 
from dutiable merchandise; under these provisions, drawbacks of duty 
are allowabbe only if the imported merchandise on which drawback 
of duty is claimed has actually been used in the production of the 
exported articles. However, section 313 (b) makes special provision 
for drawback of duties on the articles mentioned above. This section 
provides for drawback of 99 percent of the duties paid on imports 
of the named materials where domestic materials of the same kind 
and quality have been substituted for imported materials in the 
production of the exported articles concerned. In order for drawback 


of duties Lo be allowed under section ae b , both domestic and 
imported merchandise of the kinds named must have been used in 
further manufacture within 3 years after the receipt of the imported 


merchandise by the manufacturer of the exported articles. This 1s 


in addition to the requirement under section 313 (h) applicable to all 
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considering revision of the Tariff Act in 1929 that the substitution 
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provision be made general rather than confined to sugar, nonferrous 
metals, and ores containing such metals. The committee, however, 
reported to the Senate that the substitution privilege was peculiarly 
adapted to these products and that the committee did not believe 
that it was sound or advisable to make the provision applicable 
generally. The committee concluded, however, that ‘the adminins- 
tration of the provision in the case of sugar and nonferrous metal will 
demonstrate the practicability of ms aking the privilege general at a 
future date.”’ As has been previously indic ated, there “has been a 
broadening of the original provision on several occasions. 

[It would appear that the special reason which caused the insertion 
in the Tariff Act of 1930 of the substitution provision with respect to 
drawbacks of duty on sugar, nonferrous metals, and ores containing 
nonferrous metals, and the several additions to this provision which 
m ave been made over the years since 1930, would not apply in the 

‘ase of many other types of merchandise, especially fabricated articles. 
T he Tariff Commission has not made an exhaustive study of the opera- 
tion of the drawback system in practice as would enable it to deter- 
mine whether the generalization of the substitution provision to cover 
all commodities would be desirable and practicable. As the Treasury 
Department has developed rather elaborate regulations regarding 
procedures to be followed in establishing claims for drawbacks under 
the substitution provision, that department should be in a much better 
position than the Commission to explain the probable effects of such 
generalization, or of broadening the application of the substitution 
provision, so as to cover additional specific commodities. In any 
case, the committee will undoubtedly be securing information from 
the Treasury Department regarding H. R. 9919. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are shown 

follows (existing law proposed to be omitted is enclosed in black 
brackets; new matter is printed in italics; existing law in which no 
change is proposed is shown in roman): 


* * * * * * * 
SEC. 313. DRAWBACK AND REFUNDS. 
(a) 7 
* * - ™! ook Rew Fr * * * * 


(b) SusstituTIon ror Drawsack Purposss.—If imported duty- 
paid [sugar, or metal, or ore containing metal, or flaxseed or linseed, 
or flaxseed or linseed oil, or printing papers, coated or uncoated, ] 
merchandise and duty-free or domestic merchandise of the same kind 
and quality are used in the manufacture or production of articles 
within a period not to exceed three years from the receipt of such 
imported merchandise by the manufacturer or producer of such arti- 
cles, there shall be allowed upon the exportation of any such articles, 
notwithstanding the fact that none of the imported merchandise may 
actually have been used in the manufacture or production of the ex- 
ported articles, an amount of drawback equal to that which would 
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have been allowable had the [sugar, or metal, or ore containing metal, 
or flaxseed or linseed, or flaxseed or linseed oil, or printing papers, 
coated or uncoated,] merchandise used therein been imported; but 
the total amount of drawback allowed upon the exportation of such 
articles, together with the total amount of drawback allowed in re- 
spect of such imported merchandise under any other provision of 
law, shall not exceed 99 per centum of the duty paid on such imported 
merchandise. 
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Avuaust 4, 1958.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 
REPORT 
[To accompany H. R. 3630] 


The Committee on Finance, to whom was referred the bill CH. R. 
3630) to amend the Veterans’ Benefits Act of 1957 to provide that an 


aid and attendance allowance of $200 per month shall be paid to 
certain paraplegic veterans during periods in which they are not 
hospitalized at Government expense, having considered the same, 
report favorably thereon with amendments, and recommend that the 
bill, as amended, do pass. 

The amendments are as follows: 

Amend the title of the bill to read: 


An Act to amend the Veterans’ Benefits Act of 1957 to 
provide that an additional aid and attendance allowance of 
$100 per month shall be paid to certain severe service- 
connected disabled veterans during periods in which they are 
not hospitalized at Government expense. 

On page 1, strike out the language in lines 6 to 9, and on page 2 
strike out the language in lines 1 to 6, inclusive, and insert the 
following: 


(r) If any veteran, otherwise entitled to the compensation 
authorized under subsection (0), or the maximum rate 
authorized under subsection (p), is in need of regular aid and 
attendance, he shall be paid, in addition to such compensa- 
tion, a monthly aid and attendance allowance ai the rate of 
$100 for all periods during which he is not hospitalized ai 
Government expense. For the purposes of section 335, such 
allowance shall be considered as additional compensation 
payable for disability. 
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GENERAL STATEMENT 


The bill as passed by the House of Representatives would provide 
that if a disabled person, as the result of service-incurred disability, 
has suffered the anatomical loss or permanent loss of use of both 
hands and one or both of his feet, or of both feet and one or both of 
his hands, and is in need of regular aid and attendance, he shall be 
paid, in addition to any other compensation authorized, a monthly 
aid and attendance allowance at the rate of $200 except for such time 
as he may be hospitalized at Covernment expense. 

The allowance proposed in the House-passed bill would be paid to 
all persons whose disabilities involve permanent loss of use of 3 or 4 
extremities, as well as those involving actual loss. The bill would 
therefore provide the additional allowance for a number of other 
groups of disabilities in addition to triple or quadruple amputations. 
Such other disabilities include spinal-cord injuries, anterior polio- 
myelitis, brain tumors, multiple sclerosis, other chronic neurological 
diseases, multiple arthritis, orthopedic conditions involving ankylosis, 
etc., and various combinations of disabilities. 

The additional allowance, however, would be payable to these 
veterans only for periods during which the veteran is not hospitalized 
at Government expense. The veterans covered by this bill are en- 
titled under existing law to continue to receive their compensation 
whether or not they are hospitalized, the only general exception being 
in the case of single veterans who have a portion of their compensation 
withheld at the expiration of 6 months’ hospitalization. This amount 
is later given to them upon discharge from the hospital. There is no 
such provision for these veterans who have dependents. 

The Committee on Finance has liberalized the House bill to extend 
the proposed additional benefits to other similarly disabled veterans. 
The cost element involved in covering a greater group of deserving 
cases merits the reduction of the proposed monthly allowance from 
$200 to $100. The bill as reported by the Committee on Finance 
proposes the payment of this additional benefit to any veteran who 
as a result of a service-connected disability has suffered total deafness 
in combination with total blindness or who by such disability is 
entitled to two or more of the rates provided in the following statutory 
award categories (1) through (n): 

(1) if the veteran, as the result of service-incurred disabil- 
ity, has suffered the anatomical loss or loss of use of both 
hands, or both feet, or of one hand and one foot, or is blind 
in both eyes, with 5/200 visual acuity or less, or is perma- 
nently bedridden or so helpless as to be in need of regular 
aid and attendance, * * *; 

(m) if the veteran, as the result of service-incurred dis- 
ability, has suffered the anatomical loss or loss of use of two 
extremities at a level, or with complications, preventing 
natural elbow or knee action with prosthesis in place, or 
has suffered blindness in both eyes, rendering him so helpless 
as to be in need of regular aid * * *; 

(n) if the veteran, as the result of service-incurred disabil- 
ity, has suffered the anatomical loss of two extremities so 
near the shoulder or hip as to prevent the use of a prosthetic 


appliance or has suffered the anatomical loss of both eyes, 
x * * 
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The report of the Veterans’ Administration is as follows: 


VETERANS’ ADMINISTRATION, 
July 17, 1968. 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

Dear Senator Byrp: This report is submitted, at your request, 
on H. R. 3630, 85th Congress, an act to amend the Veterans’ Benefits 
Act of 1957 to provide that an aid and attendance allowance of $200 
per month shall be paid to certain paraplegic veterans during periods 
in which they are not hospitalized at Government expense. 

The bill provides that if a disabled person, as the result of service- 
incurred disability, has suffered the anatomical loss or permanent loss 
of use of both hands and 1 or both of his feet, or of both fee and 1 or 
both of his hands, and is in need of regular aid and attendance, he 
shall be paid, in addition to any other compensation authorized, a 
monthly aid and attendance allowance at the rate of $200 except for 
such time as he may be hospitalized at Government expense. 

The proposed allowance would be paid to all persons whose dis- 
abilities involve permanent loss of use of 3 or 4 extremities, as well as 
those involving actual loss. The bill would therefore provide the 
additional allowance for a number of other groups of disabilities in 
addition to triple or quadruple amputations. Such other disabilities 
include spinal-cord injuries, anterior poliomyelitis, brain tumors, 
multiple sclerosis, other chronic neurological diseases, multiple 
arthritis, orthopedic conditions involving ankylosis, etc., and various 
combinations of disabilities. It must also be recognized that certain 
veterans who do not presently have service-connected loss or loss of 
use of 3 or 4 extremities will sooner or later manifest such loss or loss of 
use in the usual course of progress of their respective disabilities. 

Service-connected disabilities are rated under a schedule which is 
designed to reflect the average impairment in earning capacity 
brought about by such disabilities. Disabilities rated as 100 percent, 
or totally disabling, warrant the payment of compensation in the 
amount of $225 monthly (in wartime cases). However, by specific 
statutory provisions the Congress has authorized substantially higher 
amounts of monthly compensation for disabilities, such as contem- 
plated by the bill, involving the loss or loss of use of two or more of 
the extremities, blindness, and other conditions which render a person 
so helpless as to be in need of regular aid and attendance. These 
higher rates range from $309 to $450 per month, according to the 
severity of the condition. The need for regular aid and attendance 
has been taken into consideration by the Congress in establishing, 
and from time to time increasing, the mentioned special rates which 
are substantially higher than the basic rate for total disability. 
Such rates were last increased by the first session of the Congress 
under Public Law 85-168. The $200 additional allowance proposed 
by the bill, also for the purpose of providing regular aid and attend- 
ance, would, during the period a veteran was not hospitalized by the 
Government, result in a pyramiding of benefits for the same losses. 

In view of the indeterminate factors involved, the Veterans’ 
Administration is unable to submit an estimate of the cost of the bill, 
if enacted. 
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As indicated above, the Congress has provided liberal rates of 
monthly compensation substantially higher than the basic rate for 
total disability in consideration of certain severe types of disabilities 
which by their nature may require regular aid and attendance. The 
additional allowance proposed by the bill, which is based on the 
same factor of need for aid and attendance, does not appear to be 
justified. Accordingly, the Veterans’ Administration is unable to 
recommend favorable consideration of H. R. 3630 by your committee. 

The Veterans’ Administration has been advised by the Bureau of 
the Budget that there was no objection to the submission of a similar 
report on this bill to the Committee on Veterans’ Affairs, House of 
Representatives, and that the Bureau strongly recommends against 
enactment of the proposed legislation. 

Sincerely yours, 
SumNeR G. Wurrrier, Administrator. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Section 315 oF THE VETERANS’ BENEFITS Act OF 1957 
(28: &, ©... 2315) 


RATES OF WARTIME DISABILITY COMPENSATION 


Sec. 315. For the purposes of section 310— 

(a) if and while the disability is rated 10 per centum the 
monthly compensation shall be $19; 

(b) if and while the disability is rated 20 per centum the 
monthly compensation shall be $36; 

(c) if and while the disability is rated 30 per centum the 
monthly compensation shall be $55; 

(d) if and while the disability is rated 40 per centum the 
nantly compensation shall be $73; 

(e) if and while the disability is rated 50 per centum the 
monthly compensation shall be $100; 

(f) if and while the disability is rated 60 per centum the 
monthly compensation shall be $120; 

(g) if and while the disability is rated 70 per centum the 
monthly compensation shall be $140; 

(h) if and while the disability is rated 80 per centum the 
monthly compensation shall be $160; 

(i) if and while the disability is rated 90 per centum the 
monthly compensation shall be $179 

(j) if and while the disability is rated as total the monthly 
compensation shall be $225; 

(k) if the veteran, as the result of service-incurred disability, 
has suffered the anatomical loss or loss of use of a creative organ, 
or one foot, or one hand, or both buttocks, or blindness of one 
eye, having only light perception, the rate of compensation there- 
for shall be $47 per month independent of any other compensa- 
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tion provided in subsections (a) through (j) of this section; and 
in the event of anatomical loss or loss of use of a creative organ, 
or one foot, or one hand, or both. buttocks, or blindness of one 
eye, having only light perception, in addition to the requirement 
for any of the rates specified in subsections (1) through (n) of this 
section, the rate of compensation shall be increased by $47 per 
month for each such loss or loss of use, but in no event to exceed 
$450 per month; 

(1) if the veteran, as the result of service-incurred disability, 
has suffered the anatomical loss or loss of use of both hands, or 
both feet, or of one hand and one foot, or is blind in both eyes, 
with 5/200 visual acuity or less, or is permanently bedridden or 
so helpless as to be in need of regular aid and attendance, the 
monthly compensation shall be $ $309; 

(m) if the veteran, as the result of service-incurred disability, 
has suffered the anatomical loss or loss of use of two extremities 
at a level, or with complications, preventing natural elbow or knee 
action with prosthesis in place, or has suffered blindness in both 
eyes, rendering him so helpless as to be in need of regular aid and 
attendance, the monthly compensation shall be $359; 

(n) if the veteran, as the result of service-inc urred disability, 
has suffered the anatomical loss of two extremities so near the 
shoulder or hip as to prevent the use of a prosthetic appliance or 
has suffered the anatomical loss of both eyes, the monthly compen- 
sation shall be $401; 

(o) if the veteran, as the result of service-incurred disability, 
has suffered disability under conditions which would entitle him 
to two or more of the rates provided in one or more subsections (1) 
through (n) of this section, no condition being considered twice 
in the determination, or has suffered total deafness in combination 
with total blindness with 5/200 visual acuity or less, the monthly 
compensation shall be $450; 

(p) in the event the veteran’s service-incurred disabilities 
exceed the requirements for any of the rates prescribed in this 
section, the Administrator, in his discretion, may allow the next 
higher rate or an intermediate rate, but in no event in excess of 
$450; and 

(q) if the veteran is shown to have had a service-incurred dis- 
ability resulting from an active tuberculous disease, which 
disease in the judgment of the Administrator has reached 
condition of complete arrest, the monthly compensation shall be 
not less than $67. 

(r) If any veteran, otherwise entitled to the compensation author- 
ized under subsection (0), or the maximum rate authorized under 
subsection (p), is in need of regular aid and attendance, he shall be 
paid, in addition to such compensation, a monthly aid and attend- 
ance allowance at the rate of $100 for all periods during which he is 
not hospitalized at Government expense. For the purposes of sec- 
tion 335, such allowance shall be considered as additional compen- 
sation payable for disability. 
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MOTHER’S INSURANCE BENEFITS 


Avuaust 4, 1958.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 
[To accompany H. R. 5411] 


The Committee on Finance, to whom was referred the bill (H. R. 
5411) to amend title Il of the Social Security Act to provide that 
a widow or former wife divorced who loses mother’s insurance benefits 
by remarriage may again become entitled if her husband dies within 
| year of such remarriage, having considered the same, report favorably 
thereon with amendments and recommend that the bill as amended 
do pass. 

AMENDMENTS 


The bill is amended to permit any instrumentality of two or more 
States to obtain social security coverage, under its agreement, for 
those of its employees who are in policemen’s or firemen’s positions 
covered by a retirement system and who desire such coverage. 

The title of the bill is amended to read: 

An Act to amend title II] of the Social Security Act to 
provide that a widow or former wife divorced who loses 
mother’s insurance benefits by remarriage may again become 
entitled if her husband dies within one year of such remar- 
riage, and to provide that interstate instrumentalities may 
secure coverage for policemen and firemen in positions under 
a retirement system of the instrumentality, 


GENERAL STATEMENT OF BILL 


H. R. 5411, as amended, would reinstate rights to mother’s in- 
surance benefits that were terminated by remarriage in the case of 
a widow or former wife divorced whose new husband dies before she 
can qualify as his widow for old-age and survivors insurance purposes. 
In such cases, the remarriage would be deemed not to have occurred 
and the widow would regain her rights to mother’s benefits based 
on the earnings record of her former husband. 
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Under present law, a widow’s remarriage permanently terminates 
her rights to mother’s benefits based on her former husband’s earnings 
record and she is not able to qualify for monthly survivors’ benefits 
based on her new husband’s earnings record unless the marriage has 
lasted a full year or the couple has a natural or adopted child. Your 
committee believes that the requirement is not justified in the case 
of a woman who already has had survivor benefit rights, who has 
given up those rights on remarrying, and whose new husband dies 
within a year. 

The gap in protection which occurs under these circumstances can 
be bridged by providing that the widow will be reentitled to benefits 
based on the earnings record of her former husband. Such protec- 
tion against benefit loss has already been provided for aged widows 
Under the 1956 social-security amendments, a woman who gives up 
rights to widow’s benefits (payable at and after age 62) by remarry- 
ing and whose new husband dies within a year regains her eligibility 
to receive widow’s benefits based on the earnings record of her former 
husband. Those amendments did not provide similar protection for 
a mother of young children whose new husband dies within a year 
she is left without current rights to monthly benefits on either hus- 
band’s account. Your committee believes the change provided in the 
bill is proper since it would give mothers protection equal to that ac- 
corded widows under similar circumstances, and so would further the 
purpose for which mother’s benefits are provided—to help make i 
possible for a mother to remain at home to care for her young children. 

Benefits to remarried widows or former wives divorced who become 
entitled to mother’s insurance benefits under the amendment made py 
the bill would not be payable for any month prior to the latest of ( 
the month in which the new husband died, (2) the 12th month be i 
the month in which the widow or former wife divorced files applica- 
tion for mother’s insurance benefits under the new provision, or (3) 
the month following the month in which the bill is enacted. 

The favorable report on the bill from the Department of Health, 
Education, and Welfare follows: 

DrEPARTMENT OF Heattu, EpucatTion, AND WELFARE, 
Washington, April 17, 1958. 
Hon. Harry FiLoop Byrp, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 


Dear Mr. CHatrMaNn: This letter is in response to your request of 
March 3, 1958, for a report on H. R. 5411, a bill to amend title IT of 
the Social Security Act to provide that a widow or former wife di- 
vorced who loses mother’s insurance benefits by remarriage may again 
become entitled if her husband dies within 1 year of such remarriage. 

The bill would reinstate rights to mother’s insurance benefits which 
were terminated by remarriage in the case of a widow or former wife 
divorced whose new husband dies before she can qualify as his widow 
for old-age and survivors insurance purposes. In such cases the re- 
marriage would be deemed not to have occurred and the widow would 
regain her rights to mother’s benefits based on the earnings record of 
her former husband. Under present law, a widow’s remarriage per- 
manently terminates her rights to mother’s benefits based on her 
former husband’s earnings record and she is not able to qualify for 
monthly survivors benefits based on her new husband’s earnings 
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record unless the marriage has lasted a full year or the couple has a 
natural or adopted child. 

One way to bridge the gap in protection which occurs under these 
circumstances is to provide that the widow will again be entitled to 
benefits based on the earnings record of her former husband. Such 
protection against benefit loss has already been provided for aged 
widow’s benefits. Under the 1956 social security amendments, a 
woman who gives up rights to widow’s benefits (payable at end after 
age 62) by remarrying and whose new husband dies within a year 
regains her eligibility to receive widow’s benefits based on the earnings 
record of her former husband. Those amendments did not provide 
similar protection for a mother of young children whose second hus- 
band dies within a year—she is left without current rights to monthly 
benefits on either husband’s account. The change provided in the 
bill seems only proper since it would give mothers protection equal to 
that accorded widows under similar circumstances. ‘The cost of the 
change proposed would be negligible ( “0 than 0.01 percent of payroll). 

We would therefore recommend that the bill be enacted by the 
Congress. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Evniorr L. RicHarpson, 
Acting Secretary. 


GENERAL STATEMENT ON AMENDMENTS 


The committee has amended the bill to permit interstate instru- 
mentalities to secure old-age and survivors insurance coverage for 
policemen and firemen who are employed by such instrumentalities 
and who are in positions covered under a retirement system. Under 
present law coverage for policemen and firemen in positions covered 
under a retirement system is available only to 10 named States and 
the Territory of Hawaii; it is not available to any interstate instru- 
mentalities. 

Under this amendment, policemen and aa ‘men who are employees 
of interstate intemal and who are in positions covered by a 
retirement system could obtain old-age brat survivors insurance cover- 
age through the referendum procedure provided in the present law. 
Under this procedure coverage of the retirement system group is con- 
tingent upon a favorable vote by a majority of the members. Cover- 
age would also be available under the provisions of the present law per- 
mitting any interstate instrument: lity to divide a retirement system 
into two parts for the purpose of extending old-age and survivors 
insurance coverage only to those retirement system members who 
desire such coverage. Under either approach, policemen or firemen 
(or both together) could be treated as being in a separate retirement 
system even though they are, in fact, included in a retirement system 
with other emplovees. ; 

The Department of Health, Education, and Welfare favors the 
adoption of this committee amendment. 
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In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets; new matter is printed in italic; existing law in which 
no change is proposed is shown in roman): 











SECTION 202 OF THE SOCIAL Security Act 





Old-Age and Survivors Insurance Benefit Payments 




























Old-Age Insurance Benefits 
Sue. 202...) * * * 
Ba * K a * + * 
Mother’s Insurance Benefits 


(¢) (1) The widow and every former wife divorced (as defined in 
section 216 (d)) of an individual who died a fully or currently insured 
individual after 1939, if such widow or former wife divorced 

(A) has not remarried, 
3) is not entitled to a widow’s insurance benefit, 

(C) is not entitled to old-age insurance benefits, or is entitled 
to old-age insurance benefits each of which is less than three- 
fourths of the primary insurance amount of such individual, 

(D) has filed application for mother’s insurance benefits, or 
was entitled to wife’s insurance benefits on the basis of the wages 
and self-employment income of such individual for the month 
preceding the month in which he died, 

(E) at the time of filing such application has in her care a 
child of such individual entitled to a child’s insurance benefit, 
and 

(F*) in the case of a former wife divorced, was receiving from 
such individual (pursuant to agreement or court order) at least 
one-half of her support at the time of his death, and the child 
referred to in subparagraph I) is her son, daughter, or legally 
adopted child and the benefits referred to in such subparagraph 
are pavable on the basis of such individual’s wages and self- 


employment income. 
shall be entitled to a mother’s insurance benefit for each month, begin- 
ning with the first month after August 1950 in which she becomes so 
entitled to such insurance benefits and ending with the month preced- 
ing the first month in which any of the following occurs: no child of 
such deceased individual is entitled to a child’s insurance benefit, 
such widow or former wite divorced becomes entitled to an old-age 
insurance benefit equal to or exceeding three-fourths of the primary 
insurance amount of such deceased individual, she becomes entitled 
to a widow’s insurance benefit, she remarries, or she dies. Entitlement 
to such benefits shall also end, in the case of a former wife divorced, 
with the month immediately preceding the first month in which no 
son, daughter, or legally adopted child of such former wife divorced 
is entitled to a child’s insurance benefit on the basis of the wages and 
self-employment income of such deceased individual. 
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(2) Such mother’s msurance benefit for each month shall be equal 
to three-fourths of the primary insurance amount of such deceased 
individual. 

(3) In the case of any widow or former wife divorced of an individual— 

(A) who marries another individual, and 
(B) whose marriage to the individual referred to in subparagraph 
(A) is terminated by his death but she is not his widow as defined in 
ae Nad 216 ( (ec), 
the marriage to the individual referred to in clause (A) shall, for the 
purpose of paragraph (1), be deemed not to have occurred. No benefits 
shall be payable under this subsection by reason of the preceding sentence 


for any month prior to whichever of the following is the latest: (i) the 


month in which the death referred to in subparagraph (.B) of the preceding 
sentence occurs, (ii) the twelfth month before the month in which such 
uidow or former wife divorced files application for purposes of this 
paragraph, or (iii) the month followi ing the month in which this paragraph 
is enacted. 


4 ok ck * * * * 
SECTION 218 OF THE SOCIAL SECURITY Act 
Voluntary Agreements for Coverage of State and Local Employees 


Purpose of Agreement 


Instrumentalities of Two or More States 


(k) (1) The Secretary of Health, Education, and Welfare may, at 
the request of any instrumentality of two or more States, enter into an 
agreement with such instrumentality for the purpose of extending the 
insurance system established by this title to services performed by 
individuals as employees of such instrumentality. Such agreement, 
to the extent practicable, shall be governed by the provisions of this 
section applicable in the case ob an agreement with a State. 
(2) In the case of any instrumentality of two or more States, if 
(A) employees of such instrumentality are in positions covered 
by a retirement system of such instrumentality or of any of such 
States or any of the political subdivisions thereof, and 
(B) such retirement system is (on, before, or after the date 
of enactment of this paragraph) divided into two divisions or 
parts, one of which is compose dl of positions of members of such 
system who are employees of such instrumentality and who desire 
coverage under an agreement under this section ‘and the other of 
which is composed of positions of members of such system who 
are employees of such instrumentality and who do not desire such 
coverage, and 
(C) it is provided that there shall be included in such division 
or part composed of the positions of members desiring such 
coverage the positions of employees of such instrumentality who 
become members of such system after such coverage is extended, 
then such retirement system shall, if such instrumentality so desires, 
be deemed to be a separate retirement system with respect to each such 
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division or part. The position of any employee of any such instru- 
mentality which is covered by any retirement system to which the 
preceding sentence is applicable shall, if such individual is ineligible 
to become a member of such system on the date of enactment of this 
paragraph or, if later, the day he first occupies such position, be 
deemed to be covered by the separate retirement system consisting 
of the positions of members of the division or part who do not desire 
coverage under the insurance system established under this title. 
Services in positions covered by a separate retirement system created 
pursuant to this subsection (and consisting of the positions of mem- 
bers who desire coverage under an agreement under this section) 
shall be covered under such agreement on compliance, to the extent 
practicable, with the same conditions as are applicable to coverage 
under an agreement under this section of services in positions covered 
by a separate retirement system created pursuant to the fourth 
sentence of subsection (d 6 and consisting of the positions of 
members who desire coverage under such agreement 

(3) Any agreement with any instrumentality of two or more States 
entered into pursuant to this Act may, notwithstanding the pro iStONS of 
subsection (d) (6 (A and the reperences thereto an subsections (d) (1) 
and (d) (3); apply to service pt rformed by é m ployee > of such instrumen- 
tality in any policeman’s or fireman’s position covered by a retirement 
system, but only upon compliance, to the extent practicable, with the 
requirements of subsection (d) (3), Fo the PUr pose of the preceding 
sentence, a retire ment syste i wh ich COVETS position S of police Wiel OT fire- 
men or both. and. other positions shall. i} the insti umentality concerned 
sO desire S, be deeme l to be a separate retirement SYSte rl with Ve spect to 
the positions of such police men or jure mei, O7 both. as the CANE may be. 

* 2s ws ” . ~ * 
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READING ROOM 


Mr. Bykp, from the Committee on Finance, submitted the following 
‘ a > Ty 
4 P O R | 
(To accompany H. R. 7570} 


The Committee on Finance, to whom was referred the bill (CH. R. 
7570) to amend section 403 of the Social Security Amendments of 1954 


to provide social security coverage for certain employees of tax- 
exempt organizations which erroneously but in good faith failed to 
file the required waiver certificate in time to provide such coverage, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the bill as amended do pass 


GENERAL STATEMEN’1 


H. R. 7570 would liberalize the special conditions under which 
certain employees of nonprofit organizations may receive social 
security credit for earnings in the employ of such an organization 
even though the organization failed to file the gabenerss ¢ certificate 
waiving its exemption from social security taxes. Under the special 
provisions in present law, any earnings reported for an employee for 
the years 1951 through 1956 by a nonprofit organization which failed 
to file a valid waiver certificate before the enactment of the Social 
Security Amendments of 1956 may be credited for social security 
purposes, provided the earnings were reported, and the social security 
taxes paid in good faith and in the mistaken belief that the organiza- 
tion had filed a valid waiver certificate. In order to provide credit 
under other circumstances in which earnings and taxes were reported 
in good faith, H. R. 7570 would add, as an alternative to the condition 
that the nonprofit organization must have acted in the mistaken belief 
that it had filed a valid waiver certificate, the condition that the failure 
to file a waiver certificate was due to an assumption by the organization 
that it was unnecessary to file such a certificate. 

The bill would also provide social-security credit for certain em- 
plovees of nonprofit organizations which filed waiver certificates 
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before the enactment of the Social Security Amendments of 1956 
but after the termination of employment relationship between the 
organization and such emplovees. 

The Department of Health, Education, and Welfare reported to 
the House Ways and Means Committee that, although they consider 
retroactive coverage provisions ordinarily undesirable, it was their 
belief the cases covered by H. R. 7570 merit retroactive coverage al 
least as much as those covered by the existing provisions of section 403 
of the 1954 amendments. However, since this bill was passed by the 
House, the Committee on Finance has received a report from Acting 
Secretary of Health, Education, and Welfare, the Honorable Elhott 


Richardson, in which he states 


However, sinc this bill was passed DY the House of Repre- 
sentatives tnis Department and representatives of the 
Departm nt of the Tre: ury have discussed the opt ration 


+1 ie : - | 1 ] i . 
OT 1tS provisions 1m tne light of cases which have been pre- 


i i 
sented recenth for oul eview and we have agreed that 
certain technical changes in H. R. 7570 would be desirable 
The changes we are recommending, and the Department of 
the Treasu oncurs in this recommendation, would meet the 
object ve of the bill and we ild serve the additional purpose Ol 
clarifvine section 403 of the Social Security Amendments ot 
1954 as it now ap i Furthermore, this Department 
and tl Depa tment of the Treasurv have found that the 
present wording mie be construed under certain cireum- 
stances to narrow the conditions under which coverage may 
how e OD lLaIned, l der the changes which we are recon- 
mend : tion 1 of H. R. 7570 would read: ‘“That section 
1O5 (: I Or th social SeculLrlt\ Lmendments of 1954 IS 
amended Dy mg out has failed to file prior to the enact 
of the Social Security Amendments of 1956’ and 
hereof the following: ‘did not have in 
effect, d ne the entire period uv which the individual was so 
employed,’.”” Section 2 of H. R. 7570 would be redesignated 

ie a Tie cuion 2 we ld ) added. | is new 
section 1s req ot make ( nm 405 \ >») Cons! nt 
with sectlol worde us ecommended abo i Th new 
proposed section 2 would read: “Th: tion 4038 (a ; 
of thi OF ial Security Amendments ot 1954 amended by 
inserting ‘performed dur the period in which such organi- 
zation d no ne 1 waiver certificate in rect 
ifte vil 

The bill, if modified in accordance with our recommenda 
tions, would provide retroactive social-security credit for 


certain employees oi a@ honprolt organization regardless 


of when the organization filed a valid waiver certificate and 
regardless ot; whethe the employment involved Was term1- 
nated Only if the provisions cover all these conditions 
fully would we be certain that the present coverage of section 


: 
403 would not pe narrowed. 

We would Interpose no objection to the enactment Ol the 
LI! lf . ‘ 


Dli, Moa med as suggested above. 
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Thus the Committee on Finance modified the bill as recommended 
by the Department of Health, Education, and Welfare and recom- 
mends to the Senate that the bill as amended be passed. 


CHANGES IN EXISTING LAW 


fn compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are shown 
as follows ( (existing law proposed to be omitted is enclosed in black 
brackets; new matter is printed in italic; existing law in which no 
change is proposed is shown in roman): 


| SEcTION 403 OF THE SocraAL Security AMENDMENTS OF 1954, As 
| AMENDED 

| SERVICE FOR CERTAIN TAX-EXEMPT ORGANIZATIONS PRIOR TO ENACT- 

MENT OF THE SOCIAL SECURITY AMENDMENTS OF 1956 
Sic. 403. (a) In any case in which 

| 1) an individual has been employed, at any time subsequent 
| 1950 and prior to the enactment of the Social Security Amend- 
) ments of 1956, by an organization which is described in section 
501 (c) (3) of the Internal Revenue Code of 1954 and which is 
} exempt from income tax under section 501 (a) of such Code but 
| which [has failed to file prior to the enactment of the Social 


Security Amendments of 1956] did not have in effect, during the 
entire period mM which the individual WAS SO employed, a valid 

| waiver certificate under section 1426 (1) (1) of the Internal 
Revenue Code of 1939 or section 3121 (k) (1) of the Internal 
Revenue Code of 1954; 

2) the service performed by such individual as an employee 
of such organization during the period subsequent to 1950 and 
prior to 1957 would have constituted employment (as defined in 
section 210 of the Social Security Act and section 1426 (b) of the 
Internal Revenue Code of 1939 or section 3121 (b) of the Internal 
Revenue Code of 1954, as the case may be, at the time such service 
was performed) if such organization had filed prior to the per- 

| formance of such service such a certificate accompanied by a list 

of the signatures of employees who concurred in the filing of such 

| certificate and such individual’s signature had appeared on 
such list; 

(3) the taxes imposed by sections 1400 and 1410 of the Internal 
Revenue Code of 1939 or sections 3101 and 3111 of the Internal 
! Revenue Code of 1954, as the case may be, have been paid with 
| respect to any part of the remuneration paid to suc h individual by 
| such organization for such service performed during the period in 
which such organiz ation did not have a valid waiver certi ificate 
un effect; 

(4) part of such taxes have been paid prior to the enactment 
of the Social Security Amendments of 1956; 

(5) so much of such taxes as have been paid prior to the enact- 
ment of the Social Security Amendments of 1956 have been paid 
| by such organization in good faith and without knowledge that a 
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waiver certificate was necessary or upon the assumption that a 
valid waiver certificate had been filed by it under section 1426 


(1) (1) of the Internal Revenue Code of 1939 or section 3121 
(k) (1) of the Internal Revenue Code of 1954, as the case may be; 
and 


x 
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REANING ROOM 


Mr. Byrp, from the Committee on Finance, submitted the following 
SD 
REPORT 
[To accompany H. R. 8599] 


The Committee on Finance, to whom was referred the bill (H. R. 
8599) to amend title II of the Social Security Act so as to scoala —_ 


the exception from ‘wages’? made by section 209 (1) of such act 
not applicable to payments to employees of a State or a political a 
division thereof for employment covered under voluntary agreements 
pursuant to section 218 of such act, having considered the same, 
report favorably thereon with amendments, and recommend that the 
bill, as amended, do pass. 


GENERAL STATEMENT 


H. R. 8599 would amend title II of the Social Security Act to make 
inapplicable to payments to State and local government employees 
for employme nt covered under a Federal-State old- -age and survivors 
insurance coverage agreement the provision of present law (sec. 
209 (i)) which excludes, from “wages,” payments for periods after 
the employee reaches retirement age in which he renders no services. 
While the principal effect of the bill would be to permit inclusion of 
salary of State and local government employees for periods during 
which the employee is on sick leave as wages for old-age and survivors 
insurance purposes after the employee reaches retirement age, it 
would also apply to any standby payments or other payments to such 
an employee for periods after retirement age in which he does no 
work for the employer. The bill would apply prospectively, and also 
to payments made prior to the enactment of the bill, if the social- 
security contributions thereon are paid prior to 1959. 


20006 
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AMENDMENTS 





The Department of Health, Education, and Welfare advised the 
Committee on Finance that the present language of section 1 of the 
House-passed bill was broader in its effect than would be required to 
meet the problem presented by the States, since it would apply to 
standby pay and other Pate its for periods after retirement age in 
which an employee of a State or local governme - oe no work for 


the employer as well as es sick-leave payments. At their suggestion 
section 1 was revised to apply only to State and y Poe vovernment 


sick-leave payments. 

The committee adopted further amendments suggested by the 
Department of Health, Education, and Welfare revising the language 
of section 2 making clarifying changes in the effective date of the bill. 







The title is amended to read: An Act to amend title I] 
the Social Security Act so as to provide that the exception 
from ‘‘wages’’ made by section 209 (i) of such Act shall not 
be applicab le to payments to employees of a State or a 
political division thereof for periods of absence from work 


account of sic ‘kness. 
The recommendations of the Department of Health, Education, an 
Welfare are set forth in their letter of June 26, 1958, which 


DEPARTMENT OF HerattH, EpucatTion, ‘ND WELFARE, 
Ja ty LIAS 


follows: 







































Hon. Harry F. Byrn, 
( hairman. Committe 0 |: i} advice, 
lnited States Se nate, Wash inat Mi, ER ey 

Drar Mr. Cuarrman: This letter is in response to your request of 
August 6, 1957, for a report on H. R. 8599, a bill “To amend title I] 
of the Social Security Act so as to provide that the exce oe from 
‘wages’ made by section 209 (1) of such Act is not applic able ») pay- 
ments to employees of a State or a political subdivision the ao for 
employment covered under voluntary aereements pursuant to section 
218 of such Act 

The bill is designed to meet a problem of the States and their 
political subdivisions that results from the fact that under present 
law most of their wage and salary payments for periods when the 
employee is on sick leave are not treated the same for the few em- 
ployees who have reached retirement ige as they are for the creat 
majority of employee s. who. of course. have not reached retirement 
age. (These sick leave payments are counted as wages until the 
employee 1 reaches retirement age, but are excluded from wages after 
retirement age. 

For their own purposes, State and local governments generally do 
not give different treatment to payments to employees after a specific 
age, and their payroll records may not show the em 
Also, their payroll records may not t show whether the em] 
sick leave during the pay period. These employers, therefore, hav: 
great difficulty in identifying payments to employees past retirement 
age who were on sick leave for the entire pay period so that these 
payments can be omitted from their wage reports under eld-age and 
survivors Insurance. 


plovee’s age 
lovee was on 
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ecislation that would make the treatment of State and local 
government sick-leave payments the same before and after the em- 
ployee reaches retirement age is desirable not only as a means of 
improving administration but also as a matter of principle. The age 
of the employee ought to have no bearing on the question of whether 
payments for a period of sickness are wages for old-age and survivors 
insurance purposes. The treatment of sick pay in private employment 
is not affected by the employee’s age (all sick pay under a plan or 
system is excluded). We, therefore, favor enactment of legislation 
such as that proposed by the bill. 

We suggest, however, that the language of the bill be revised. We 

are sending you language that could be substituted. 
Our substitute language for section 1 makes a change in section 
209 of the Social Security Act, which relates to the conditions under 
which State and local government employees are covered under old-age 
and survivors insurance. The present language of section 1 of the bill 
is broader in its effect than would be required to meet the problem 
presented by the States, since it would apply to standby pay and other 
payments for periods after retirement age in which an employee of a 
State or local government does no work for the emplover as well as to 
sick-leave payments. The program considerations which favor a 
change with respect to sick-leave payments do not necessarily apply 
to these em types of payments; the treatment of these payments 


————— 


should not be changed without further study. The revision we sug- 
vest would make the change apply only to State and local government 
| sick-leave payments. 

| Our suggested revision of section 2 makes clarifying changes relating 


to the effective date of the amendment. One change makes clear that 
| if sick-leave payments to members of a coverage group are covered 
retroactively such coverage must be retroactive to the effective date 
} of old-age and survivors insurance coverage for the coverage group. 
The other change is designed to assure that failure, through error or 
oversight, of a State to pay the full amount of contributions due before 
January 1, 1959, shall not preclude retroactive coverage. 

We recomme nd that the bill, amended as suggested above, be 
enacted by the Congress. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your Committee. 

Sincerely yours, 
K. L. RicHarpson, 
Assistant Secretary. 


The favorable report from the Bureau of the Budget follows :) 


Executive OFFIceE OF THE PRESIDENT, 
BUREAU OF THE BuDGET, 
Washington, D. C., June 24, 1958. 
Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
United States Senate, Washington, D. C. 

My Dear Mr. CuartrMan: This is in reply to your letter of August 
6, 1957, requesting the views of this office with respect to H. R. 8599, 
“To amend title II of the Social Security Act so as to provide that 
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the exception from ‘wages’ ~— by section 209 (i) of such Act is not 
applicable to payments of a State or a political subdivision thereof 
for employment covered scan voluntary agreements pursuant to 
section 218 of such Act.’ 

In the report which the Secretary of Health, Education, and 
Welfare is making to your committee on this bill, he is recommending 
its enactment with certain modifications. 

This office defers to the Department of Health, Education, and 
Welfare with respect to the merits of this proposal. 

Sincerely yours, 
Puiuuir S. HuGHers, 
Assistant Director for Legislati e Reference. 


CHANGES IN EXISTING LAW 

In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are shown 
as follows (existing law proposed to be omitted is enclosed in black 


brackets; new matter is printed in italics; existing law in which no 
change is proposed is shown in roman 


SectTION 209 oF THE SoctaL Security Act 


DEFINITION OF WAGES 


remuneration paid prior to 1951 which was wages for the purposes of 


Sec. 209. For the purposes of this title, the term ‘‘wages’’ means 


this title under the law applicable to the payment of such remuneration, 
and remuneration paid after 1950 for employment, including the 
eash value of all remuneration paid in any medium other than cash; 
except that, in the case of remuneration paid after 1950, such term 
shall not includ: 


a eS 


(i) Any pavment other than vacation or sick pay made to an 
employee after the month in which he attains retirement age (as 
defined in section 216 (a)), if he did not work for the employer in the 
period for which such payment is made. As used in this subsection, 
the term “sick pay” includes remuneration for service in the employ of a 
State. a political subdivision (as defined in section 218 (b) (2)) of a State, 
or an instrumentality of two or more States, paid to an em ployee thereof 
for a period during which he Was absent from work because os ickness: or 


* * * * * 
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AvuGust 4, 1958.—Ordered to be printed 


r. Byrp, from the Committee on Finance, submitted the following 


REPORT 
{To accompany H. R. 11382] 


The Committee on Finance, to whom was referred the bill (H. R. 
11382) to authorize the conversion or exchange, under certain condi- 
tions, of term insurance issued under section 621 of the National 
Service Life Insurance Act, and for other purposes, having considered 
the same, report favorably thereon with amendments, and recommend 
that the bill, as amended, do pass. 

The amendments are as follows: 

Amend the title of the bill to read: 


An Act to authorize the conversion or exchange, under 
certain conditions, of term insurance issued under section 
621 of the National Service Life Insurance Act and to pro- 
vide a one-year period during which certain veterans may 
be granted National Service life insurance, and for other 
purposes. 


On page 3, line 15, after the period, add a new section to read as 
follows: 


Sec. 3. (a) Notwithstanding the provisions of section 619 
of the National Service Life Insurance Act of 1940, as 
amended, insurance may be granted under section 602 (ec) (2) 
of the National Service Life Insurance Act of 1940, as 
amended, to any individual who has had active service (as 
defined in such Act) between October 8, 1940, and April 24, 
1951, both dates inclusive, upon application made in writing 
within one year after the effective date of this Act, and 
subject to the limitations provided in such section, and to 
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the other provisions of the National Service Life Insurance 
Act of 1940, as amended. 

(b) Notwithstanding any time limitation for filing ap- 
plication for insurance contained in section 620 or section 621 
of the National Service Life Insurance Act of 1940, as 
amended, any person heretofore eligible to apply for in- 
surance under such sections shall, upon application made 
in writing within one year after the effective date of this 
Act, be granted insvrance thereunder, subject to the other 
limitations specified in such sections, except that where ap- 
plication for insurance under the provisions of section 621 
of the Act is made more than one hundred and twenty days 
after separation from active service the applicant shall be 
required to submit evidence satisfactory to the Adminis- 
trator of Veterans’ Affairs of good health at the time of such 
application. Insurance granted pursuant to this subsec- 
tion under section 621 (as amended bv sec. 1 and 2 of this 
Act) shall be on the limited convertible term or permanent 
plans of insurance and the premiums shall be based on 
table X—18 and interest at the rate of 24 per centum with 
an additional amount for administrative costs as deter- 
mined by the Administrator. The Administrator is au- 
thorized to transfer annually an amount representing such 
administrative cost from the revolving fund to the general 
fund receipts in the Treasury. 

All premiums paid and other income received on ac- 
count of national service life insurance granted under the 
authority contained in subsection (a) shall be segregated in 
the national service life insurance fund and, together with 
interest earned thereon, shall be available for the payment 
of liabilities under such insurance. 

Notwithstanding the provisions of section 606 of the 
National Service Life Insurance Act of 1940, as amended, 
the Administrator of Veterans’ Affairs shall determine 
annually the administrative costs which in his judgment are 
properly allocable to such insurance and shall the reupon 
transfer the amount of such costs from any surplus otherwise 
available for dividends on such insurance from the national 
service life insurance fund to the national service life in- 
surance appropriat ion. 


On page 3, line 16, strike out the figure “3” and insert the figure ‘‘4”’ 


EXPLANATION OF AMENDMENT 


The purpose of the amendment is to provide a 1-year period during 
which certain veterans may be granted national service life insurance. 
lege of securing national service life insurance 


[t would extend the privi 
‘tween September 2, 1945, and April 24, 


to veterans who served 


1951, and to make clear that the msurance cranted pursuant to the 
bill shall be subject to all provisions of the National Service Life 
[Insurance Act. In order to reinstate insurance under this amendment 
the veteran must file application and upon showing of good health 
wo! ud | ‘grant d the insurance. It also contains provisions to cover 


he administrative costs necessitated by this amendment. 


f 
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GENERAL STATEMENT 


Section 621 of the National Service Life Insurance Act was added 
by Public Law 23, 82d Congress, effective April 25, 1951, and provided 
nonparticipating term insurance to any veteran who had service be- 
tween the period of April 25, 1951, through December 31, 1956. As 
of that date, Public Law 881, 84th Congress—the Servicemen’s and 
Veterans’ Survivor Benefits Act—terminated the authority to issue 
such insurance. 

Under section 621, any person serving in the Armed Forces during 
that period of time, could, within 120 days after discharge, obtain 
national service life insurance of the type designated as special term 
insurance, With premiums based on the 1941 Commissioners Standard 
Ordinary Table of Mortality and interest at 24% percent per annum. 
This special term insurance is renewable every 5 years and at the end 
of each 5-year-term period the veteran pays a higher premium rate 
according to his then attained age. 

-As of March 31, 1958, there were 695,963 policies in force having a 
total face value of $6,354,131,500. The average face value per policy 
is $9,130. 

The Commissioners 1941 Standard Ordinary Table of Mortality 
was the most modern table available to the Congress at the time Public 
Law 23 was enacted and provided reasonable premiums. However, 
the fact that there has accumulated considerable surplus in the revolv- 
ing fund indicates clearly that even the low rates presently authorized 
are In excess of those required to keep the fund solvent and pay the 
Claims 


EXPLANATION OF THE BILL 


Sections 1 and 2 of the bill, as reported, would permit a section 621 
policy holder | ree choices: 

|. Maintain his present term policy at the Commissioners Standard 
Ordinary premium rates. 

2. Exchange his present policy for a limited convertible term policy 
with lower premiums based on the new X—18 table. Such policy may 
not be renewed after age 50 or 2 years after the effective date of this 
legislation. 

3. Convert to a permanent-type policy with premiums based on 
the XN—-1S8 table 


. Section 3 of the bill will provide a 1-year period during which 


certain veterans may be granted national service life insurance. 
The tables re produced show for ages 20 through 6 the premiums 
for the various types of policies which will be available under the bill 


under the N—-1S table to the insured. 
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Che Veterans’ Administration estimates that the cost Of sectlons 
1 and 2 of the bill for the first vear to be ie $375,000 and 


$150,000 for the second vear, and reducing to about $50 000 the fourth 


vear, with no probable additional cost thereafter. 


Section 3 of the bill would cost approximately _ 5,000 per vear. 

The reports from the Office of the Secretary of the Treasur \ and thre 
Veterans’ Administration are as follows: 

OFFICE OF THE SECRETARY OF THE TREASURY, 
Washi gton, July 5 L958 
Hon. Harry F. Byro, 
Chairman, Committee on Finance, 
United State s Se nate, Wash ington, 2D. ( 

My Dear Mr. CuatrMan: Reference is made to your request fot 

the views of this Department on H. R. 11382, a bill to authorize the 


insurance 


Act, 


under certain conditions, of term 
Life Insurance 


conversion or exchange, 
issued under section 621 of the National Service 
and for other purposes. 
The only provision of the proposed leg 1 which is of primary 
interest to this Department is section 2 of ti the » bill which ae change 


of i » be paid On 


tiol 


the method now used to determine the rate iterest 
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investments of the veterans’ special term insurance fund in special 
obligations of the United States. The section would require the rate 
of interest on such obligs ations to be fixed at a rate equal to the average 
rate of interest borne by all marketable obligations of the United 
States, outstanding as of the end of the month. preceding the datefof 
issue of the spec ‘ial obligations, that are not due or callable for more 
than 5 years from the date of issue, adjusted to the nearest one-eighth 
of 1 percent. The rate of interest is presently fixed at a rate not 
exceeding the average interest rate on all outstanding marketable 
obligations of the United States. 

Since the proposed formula for determining interest rates on special 
obligations issued to the veterans’ special term insurance fund is the 
same as that presently prescribed by law for special obligations issued 
to the Federal old-age and survivors insurance and disability insur- 
ance trust funds, and the civil service retirement and disability fund, 
the Treasury Department has no objection to section 2 of the bill. 

There is attached a memorandum which discusses the possible 
effects of the change in the interest rate. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report and that it favors enactment 
of the bill with an amendment to provide for the deposit of surplus 
bevond contingency reserves) in the Treasury. 

Very truly yours, 
JuLtiAN B. Barrp, 
Acting Secretary of the Treasury. 


PREASURY MEMORANDUM RE H. R. 11382, TO AUTHORIZE THE CONVERSION 
OR EXCHANGE, UNDER CERTAIN CONDITIONS, OF TERM INSURANCE 
ISSUED UNDER SECTION 621 OF THE NATIONAL SERVICE LIFE INSUR- 
ANCE ACT, AND FOR OTHER PURPOSES 


The formula for determining interest that is used in section 2 of 
the bill was established for determining the interest rate on special 
obligations issued to the Federal old-age and survivors insurance 
and disability insurance trust funds in 1956. Previously the interest 
rate on these funds had been determined on the basis of the average 
interest rate on all interest-bearing obligations * the United States, 
rounded downward to the nearest one-eighth of 1 percent. It should 
be pointed out that since 1956 the formula has produced a lower rate 
of interest because of increases in interest rates for short and inter- 
mediate issues, generally through the last half of 1956 and throughout 
1957, and because in recent vears there have not been many long- 
term issues. Over a long period it is probable that the proposed 
formula would produce a higher rate for the funds than the present 
one. 

The reduction in interest rates in recent months and the restora- 
tion of the pattern whereby rates on short and intermediate issues 
are now lower than those on long-term issues, establishes a trend 
which, if long continued, would produce a better rate for the funds 
using the proposed formula. However, at this time there is no way 
of definitely determining the long-range effect of the proposed change 
in the interest rate. 
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As of May 31, 1958, the veterans’ special term insurance fund held 
the following investments in special Treasury certificates of indebted- 
ness due June 30, 1958: 













Hon. Harry F. Byrp, 
Chairman, Committee on Finance, 
lnited States Senate. Wash ington, 4; 


Dear SenNatTOR Byrp: The following report on H. R. 11382, 85th 
Congress, is submitted at your request. 

The eeneral purpose of the bill is to amend section 621 of the Na 
tional Service Life Insurance Act of 1940, as amended, to provide 
that term insurance issued thereunder They be converted to one of the 


permanent plans of insurance or exchanged for a policy of limited 





1 





5-vear level-premium term insurance. The premium 


rates, upon such conversion or exchange, would be based on table X—18 
1950-54 Intercompany Table of Mortality and interest at the rate of 


2'5 percent per annum. 1 



























convertible 


Section 621 insurance was issued between April 25, 1951, and 


January 1, 1957, if application therefor was made during such period | 
and within 120 davs after separation from service. This nonpartici 
paling msurance was issued on the term plan only and cannot be 


converted to pe rmanent-plan insurance Henee, at the end of each 
5-vear-term period when the insurance ts renewed the veteran pavs a 
iv # . ® . . 64 | 1} 

hivhe premium rate according to his nen a aimed aoc As Public 


Law SS1, 84th Congress, prohibited the further issue of section 621 H 
? . and after Jai (‘O87 4] 1 uld be ) 
Insurance On and after January 1, 1957, the msureds who would be 
affected by the bill are a closed vroup There are about 700.000 
. 1 oe ae : P . f° ¢ ’ Sk 
section 621 policl s in force with a face value of about $6.4 billion. 
Under the bill, if enacted, a section 621 policy holder would be per 
mitted to 
1) Convert to a permanent plan poliev with premiums based | 
| | 
: 


2 
on table N-1S (1950-54 Intercompan, Table of M rtality ana 


interest at 24: percent per annum ; 

2) Exchange his present term policy for a limited convertibl : 
erm policy with lower premiums based on table A-1IS and 
interest at 244 percent per annum. However, such policy could | 


not be issued or renewed as term insurance after the imsured’s 


- | . , y ; \ ? ‘ f 4] | 
50th birthday or after 2 vears from the effective das f the bill, 


} 


whichever ts later: or 
3) Maintain his present term policy with premium rates based 


Table of Mortalit 


on the Commissioners 1941 Standard Ordinary 








and interest at 2'; percent per annum | 

T bill 1 | : a a? 1 a pee ell ee | 

e DUl Makes othe! lecessaryvy and ce rabe pertecti Hiren i} 

} ’ I. tino f ttl ry ryt f 6) rMITIf TA alae > ryOrryya 1 i 
ments 1 ( ititl 4) SCUUI nents OF 2 ties Vi | if Ol { t { bike { i i 
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plan policies, nonparticipation, and investment of the revolving fund 
from which benefits are paid. The bill would be effective January 1, 
1959. 

Five-year level-premium term insurance is not designed to afford 
insurance on a lifetime basis. It is designed to provide protection 
for short periods of time. At the younger ages of life, or even at the 
early middle ages, the increase in premiums at successive renewals is 
moderate and is generally absorbed without any difficulty on the part 
of the insured. At the later ages of life, the renewal premium increase 
becomes more and more substantial and its effect progressively more 
burdensome at a time when one’s earnings are reducing. It was to 
obviate these difficulties that level-premium permanent plans of insur- 
ance were designed. Under these plans an insured pays a larger pre- 
mium in the early years of life in order to be relieved of these burden- 
some increases in later life. The Veterans’ Administration has always 
taken the position that term insurance, while providing high temporary 
coverage at low cost, was never designed for lifetime coverage, and in 
its later stages is produc tive of disillusionment and hardship. 

The experience with the World War I group of about 18,000 term 
policyholders demonstrates the problems that will arise in the future 
if the nearly 700,000 section 621 polievholders are not permitted to 
convert their insurance. Bills have been introduced in the present 
and past Congresses having as their objective relief of the World War | 
group from the pavment of the high premium charges necessary to 
maintain their insurance in foree at the advanced ages 

Section 2 of the bill would provide a different and more stable basis 
for fixing the rate of interest on obligations in which the section 621 
revolving fund is invested. Howeve r. there is no guaranty that this 
fund will earn interest at the rate of 2% percent per annum, the rate 
established by the bill for aoa premiums and other values on 
the new insurance. The committee may desire to obtain from the 
Treasury Department information as to the rate of interest that would 
have been earned over a period of vears in the past had section 2 of 
the bill been in effect. 

The current mortality experience on the section 621 nonpartici- 
pating insurance (no dividends are payable thereon) is expected to 
result in a surplus as of December 31, 1958, of approximately $42 
million. The reason for this surplus is that the Commissioners 1941 
Standard Ordinary Table of Mortality with interest as 24 percent 
per annum on which premium rates for this insurance are based is 
not representative of current-day mortality. Table X—-18 reflects 
intercompany commercial experience during the years 1950-54 and 
exhibits mortality rates roughly comparable to the rates now being 
experienced on the participating national service life insurance. 
Adoption of table X-18 with interest at 24) percent per annum would 
reduce the premium cost on the new insurance authorized by the bill 
more in line with the net cost of participating national service life 
insurance and would climinate future accretions of surplus to the 
revolving fund. 

If it is assumed (1) that the mortality rates now being experienced 
will continue indefinitely in the future, and (2) that 2% percent 
interest will be earned on the revolving fund investments, our studies 
sash that premiums based on table X-18 with interest at 2% per- 
cent, together with the expected surplus of $42 million in the Hevolyi ing 
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fund, should be adequate to meet future liabilities under the insurance 
contracts. However, should the mortality in the future be much 
higher than that assumed, or should the interest earnings be less than 
2'5 percent, then the premium rates probably would not be adequate 
and some financial support for the fund would be required. On the 
other hand, should the opposite be the case and the mortality and 
interest be more favorable, some surplus would likely develop. 

The existing section 621 revolving fund in the Treasury does not 
belong to the policyholders and any gains therein after payment of 
liabilities would eventually redound to the Government. If the bill 
is enacted the present rate of surplus accretion to the revolving fund 
amounting to approximately $13 million a vear will be eliminated. 
Also, the surplus of $42 million which it is estimated will be in the 
fund as of December 31, 1958, will be required as a contingency 
reserve. 

If it is assumed that as of January 1, 1959, approximately 700,000 
policies will be affected by the bill and that 90 percent of these policies 
will be converted to permanent plan insurance or exchanged for 
limited convertible term insurance within the next 4 vears, it is 
estimated that the additional administrative cost of the bill would be 
approximately $425,000 the first vear: $160,000 the second vear; 
$80,000 the third vear; and $40,000 the fourth vear. There would 
probably be little or no additional administrative cost thereafter. 

The Veterans’ Administration favors authorizing the conversion of 
section 621 insurance and recommends favorable consideration of H 
R. 11382 by vour committee. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report and the Bureau favors enactment of the bill 
with an amendment to provide that any surplus in the revolving fund, 
beyond contingency reserves considered necessary, may be trans- 
ferred from time to time by the Administrator to the general fund in 
the Treasury. 

Sincerely Vours, 
. SUMNER G. Wurrrier, Administrato 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule NXXIX of the Standing Rules 
of the Senate, changes in existing law made by the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 


no change is proposed is shown in roman 


SEcTION 621 oF NATIONAL SERVICE LIFE INSURANCE AcT oF 1940, 
1s AMENDED 


Sec. 621. (a) Any person entitled to indemnity protection under 
section 2 of the Servicemen’s Indemnity Act of 1951 who is ordered 
into active service for a period exceeding thirty days, shall, upon 
application in writing made within one hundred and twenty days 
after separation from such active service and payment of premiums 


be eranted 


as hereinafter provided, and without medical examination, 
insurance by the United States against the death of such person 
occurring while such insurance is in force. Insurance granted under 


this section shall be issued upon the same terms and conditions as 
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are contained in the standard policies of national service life insurance 
on the five-year level premium term plan except (1) such insurance may 
not be exchanged for or converted to insurance on any other plan; 
(2) the premium rates for such insurance shall be based on the Com- 
missioners 1941 Standard Ordinary Table of Mortality and interest 
at the rate of 24 per centum per annum; (3) all settlements on policies 
involving annuities shall be caleulated on the basis of The Annuity 
Table for 1949, and interest at the rate of 2% per centum per annum; 
(4) insurance tssued hereunder shall be on a nonparticipating basis 
and all premiums and other collections therefore shall be credited to 
a revolving fund in the Treasury of the United States and the payments 
on such term insurance shall be made directly from such fund. 
Appropriations to such fund are hereby authorized. 

(b) An / term insurance issued under subsection (a) hereof may be 
converted to a permanent plan of mSUrance 07 exchanged for a polic y of 
limited convertible five-year level premium term insurance issued under 
th 9 subs ecti on. Insurance issued under this subsection shall be subject 
fo the same terms and conditions as are contained in standard policies ot 
national service life INSUTANCE erce pt | 1) limited convertible term insur- 
ance may not be issued or renewed on the term plan after the insured’s 
fiftieth birthda y or after two years from the effective date of this amendator y 
Act, whichever is later; (2) the premium rates for such limited convertible 

rm or permane? t plan insurance shall be based on table X—18 (1950-54 
Intercompany Table of Mortality) and interest at the rate of 2'5 per 
centum per annum; (5 all settlements on polici ies involving annuities on 

surance issued under this subsection shall be calculated on the basis oft 
The Annuity Table for 1949, and interest at the rate of 2% » per centum per 
annum: all cash, loan, paid-up, and eatended value s, and, except as 
otherwise provided in this subsection, all other calculations in connection 

ith ins lrarce issued Lid le , th is subse ction shall be hase d On table ae ie 
1950-54 Inte rcom pany Tabli of Mortali ty . and interest at the rate of 2 
per centur per annum; (5) insurance Cited hereunder shall be on a 
non parti pati q hasis ai d all premiums and other collections therefor 
hall be credited directly to the re rolring fund established under subsection 
a hereof ai d payimel fs on such insurance shall be made directly from 
eh fu) 

[(b)] (c) The Administrator is authorized to invest in, and the 
Secretary of the Treasury is authorized to sell and retire, special 
interest-bearing obligations of the United States for the account of 
the revolving fund with a maturity date - may be agreed upon by 

Administrator and Secretary: [Provided, That the rate of interest 
on such obligations shall be fixed by the Secretary of the Treasury at 
v rate not exceeding the average interest rate on all marketable 
obligations of the United States ‘Treasury outstanding as of the end 
of the month preceding the date of issue of this special obligation] 
Pro vided. The at the rate of intere st Ol such obligations shall be fixed by the 
Secretary of the Treasury at a rate equal to the average rate of interest, 

m puted as of the end of the month preceding the date of issue of this 

accel obligation, borne by all marketable interest- bearing obligat tions of 
the United States then foi ming a part of the public debt that are not due or 
callable until after the expiration of five years from the date of original 
ssue except that where such ar erage rate is not a multi ple of one-é ighth of / 
ner centum., the rate of interest of such obligations shall he the multi ple of 
Olle erghth of | per ce ntum nearest such average rate. 
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[(c)] (d) No insurance shall be granted to any person under this 
section on or after January 1, 1957, unless prior to such date an accept- 
able application accompanied by proper and valid remittances or 
authorizations for the payment of premiums (1) was received by the 
Veterans’ Administration, (2) was placed in the mails properly directed 
to the Veterans’ Administration, or (3) was delivered to an authorized 
representative of any of the uniformed services. 





DEPOSITED BY THE 
UNITED STATES OF AMERICA Calendar No. 2220 


85TH CONGRESS SENATE REPORT 
Id Session _N« O. 217 ( i 


EXTENDING THE BOUNDARIES OF THE SISKIYOU 
NATIONAL FOREST IN THE STATE OF OREG@ 


Auaust 4, 1958.—Ordered to be printed 


r. NEUBERGER, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany 8. 4053 


The Committee on Interior and Insular Affairs to whom was referred 
the bill (S. 4053) to extend the boundaries of the Siskiyou National 


Forest in the State of Oregon, and for other purposes, having con- 
sidered the same, re aes favorably thereon with an amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

On page 2, line 2, strike the period and add: 


Provided, That the Secretaries of the Interior and Agri- 
culture are authorized to exchange administrative jurisdic- 
tion of lots 4 and 11, section 19, T.348., R. 11 W., Willamette 
Meridian, which are revested Oregon and California Railroad 
grant lands, and national forest lands in the State of Oregon 
of approximately equal aggregate value under the provisions 
of Section 2 of the Act of June 24, 1954 (68 Stat. 271), and 
said lots 4 and 11 upon completion of such exchange of juris- 
diction, but not before, shall be subject to all provisions of this 
Act. 


PURPOSE OF THE BILL 


The bill would extend the boundaries of the Siskiyou National Forest 
to include certain lands described therein. Lands of the United States 
within the area over which the boundaries would be extended would 
be made parts of the national forest and subject to laws, regulations, 
and rules applicable to it. 

The need to protect the unique scenic and recreational value of the 
area, and to provide adequate campgrounds and other public use 
areas can best be accomplished by placing the area inside national- 
forest boundaries and thus making key recreation and scenic sites now 


20006 
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privately owned available for public development through land 
exchange procedures. 

The lands affected by this bill lie along the Rogue River, and the 
tributary Illinois River, in southwestern Oregon. They form a 
narrow finger-like corridor projecting into the Siskiyou National 
Forest. This corridor is over 20 miles long and only from 1 to 2 miles 
wide. The total area of the land affected is 20,636 acres. Of this, 
4,017 acres is Federal land, and 16,619 acres is private or State land, 
mostly private. The Federal land is composed of 1,256 acres of public 
domain, 2,683 acres of national forest, and 79 acres of revested Oregon 
& California Railroad grant land. The public domain lies in scattered 
tracts throughout the area and is distant from other public domain 
lands. 

This lower area of the Rogue River passes through some of the most 
superb scenery in the Nation. Until recently, timber cutting has not 
occurred on either national forest or private land. Now timber land- 
owners are developing the area and they have joined with the Forest 
Service in agreeing that this legislation will permit them to refrain 
from cutting timber according to the dictates of economic necessity by 
permitting the transfer of riverside forested lands to the Forest Service 


in exchange for lands elsewhere. Anything but the most limited 
timber cutting will diminish the scenic value of this great fishing and 
recreation stream. The Department of Agriculture reports that the 


lands largely are wild, forested areas well suited to multiple-use 
management of the type practiced on the national forest. The slopes 
above the river bluffs generally bear merchantable timber. This 
portion of the Rogue River is famed for its natural beauty and also 
for fine fishing. Except for occasional habitations or recreational 
cabins, it largely is undeveloped and there has been little impairment 
of the natural beauty of the river or the open flats and forested slopes 
and ridges which confine it. This area offers many and varied oppor- 
tunities for camping, fishing, hunting, boating, and like forms of out- 
door recreation. A road soon to be constructed south of the river will 
make possible timber harvesting and increased recreation use. 


COST 


No additional costs will result from the enactment of the bill. and 
increased efficienc\ and economy of ¢ rovernment operation will 
achieved. The bill will transfer to national forest status 1.256 acres 
of isolated public domain which is now about 100 miles removed 
from the nearest Bureau of Land Management office in contrast 
to being only a few miles from the Forest Service headquarters at 
Agness, Oreg. It will also provide for an exchange of 79 acres of 
revested O. & C. lands in accord with the act of June 24, 1954, and 
thus improve both Bureau of Land Management and Forest Service 
land ownership patterns. 

The only additional cost, which would be slight, would be the 
redesignation of the lands on the public land records of the Bureau 
of Land Management. 
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REPORTS ON THE BILL 


Local landowners have expressed complete support for the 
legislation. 

The Department of Agriculture and the Bureau of the Budget 
submitted favorable reports, which follow: 


DrPARTMENT OF AGRICULTURE, 
Washington, D. C., July 22, 1957. 
Hon. Jamas E. Murray, 
Chairman, Comm ittee on Inte rior and Insular Affairs, 
United States Senate. 

Dear Senator Murray: In response to your request of June 27, 
1958, we are glad to report on 8S. 4053, a bill to extend the boundaries 
of the Siskiyou National Forest in the State of Oregon, and for other 
purposes. 

We recommend enactment of this bill with the perfecting amend- 
ment set forth below. 

S. 4053 would extend the boundaries of the Siskiyou National 
Forest to include certain lands described therein. Lands of the United 
States within the area over which the boundaries would be extended 
would be made parts of the national forest and subject to laws, regu- 
lations, and rules applicable to it. 

Mining locations subsequently made on the described lands would 
confer on the locator the right to occupy and use only so much of the 
surface of the claim as reasonably needed for prospecting, mining, and 
beneficiation of ores, including right to take such timber therefrom as 
is required for the mining or ore reducing operations. Timber cutting 
and removal, except for necessary clearings, would be under the same 
rules as apply to adjacent national forest lands. Patents would con- 
vey minerals with needed surface rights, but would reserve to the 
United States title to surface and products thereof. Valid mining 
claims existing on date of act could be perfected under laws under 
which initiated, 

The lands affected by this bill lie along the Rogue River, and the 
tributary Illinois River, in southwestern Oregon. They form a nar- 
row, finger-like corridor projecting into the Siskiyou National Forest. 
This corridor is over 20 miles long and only from 1 to 2 miles wide. 
The total area of the land affected is 20,636 acres. Of this, 4,017 
acres is Federal land, and 16,619 acres is private or State land, mostly 
private. The Federal land is composed of 1,256 acres of public 
domain, 2,683 acres of national forest, and 79 acres of revested O. & C. 
Railroad grant land. The public domain lies in scattered tracts 
throughout the area and is distant from other public domain lands. 

The described lands largely are wild, forested areas well suited to 
multiple-use management of the type practiced on the national forest. 
The slopes above the river bluffs generally bear merchantable timber. 
This portion of the Rogue River is famed for its natural beauty and 
also for fine fishing. Except for occasional habitations or recreational 
cabins, it largely is undeveloped and there has been little impairment 
of the natural beauty of the river or the open flats and forested 
slopes and ridges which confine it. This area offers many and varied 
opportunities for camping, fishing, hunting, boating, and like forms 
of outdoor recreation. A road soon to be constructed south of the 
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river will make possible timber harvesting and increased recreation 
use. 

The need to protect the unique scenic and recreational value of the 
area, and to provide adequate campgrounds and other public use areas 
can best be accomplished by placing the area inside national forest 
boundaries and thus making key recreation and scenic sites now 
privately owned available for public development through land 
exchange procedures. 

The language of S. 4053 is not construed as opening to location 
under the mining laws any land that would not otherwise be subject 
to location, nor as precluding the usual type of withdrawals from 
mineral location and entry. 

Included in the described lands are 2 tracts, 79 acres more or less, 
of revested Oregon and California Railroad grant lands. Other 
lands of that status in the area were exchanged in 1956 for national 
forest lands under the provisions of section 2 of the act of June 24, 1954 
(68 Stat. 271). These two tracts inadvertently were not included in 
the 1956 exchange. That exchange authority has expired and it is 
desirable that authority be granted for the exchange of these two 
parcels for national forest lands of about equal value so that these 
tracts may be managed as national forest. To accomplish this, the 
following amendment to 8. 4053 is recommended: 

Page 2, line 2, strike the period and add: “: Prowded, That the 
Secretaries of the Interior and Agriculture are authorized to exchange 
administrative jurisdiction of lots 4 and 11, section 19, T. 34 S., R. 
11 W., Willamette Meridian, which are revested Oregon & California 
railroad grant lands, and national forest lands in the State of Oregon 
of approximately equal aggregate value under the provisions of Section 
2 of the Act of June 24, 1954 (68 Stat. 271), and said lots 4 and 11 
upon completion of such exchange of jurisdiction, but not before, 
shall be subject to all provisions of this Act.” 

Privately owned lands that might become national forest as a result 
of enactment of this bill would be obtained through land exchange 
procedures. Consequently, enactment of the bill would not result in 
any immediate or significant increase in Federal expenditures. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely vours, 
“t Don PAARLBERG, Acting Secretary. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
3UREAU OF THE BUDGET, 
Washington, D. C., July 24, 1958. 
Hon. James E. Murray, 
Chairman, Committee on Interior or Insular Affairs, 
United States Senate. Wash ington, oC 

My Dear Mr. Cuatrman: This is in reply to vour request for the 
views of the Bureau of the Budget with respect to S. 4053, “To extend 
the boundaries of the Siskivou National Forest in the State of Oregon, 
and for other purposes.”’ 

The bill would extend the boundaries of the Siskiyou National 
Forest to include the areas described therein. Lands of the United 
States within these areas would be made parts of the national forest 
and subject to laws, regulations, and rules applicable thereto. The 
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bill provides that mining locations subsequently made on the lands 
added to the national forest would confer on the locator the right to 
occupy and use only so much of the surface of the claim as is reason- 
ably needed for prospecting, mining, and beneficiation of ores, includ- 
ing the right to take such timber as is required for the mining or ore 
reducing operations. Patents would convey title to the mineral 
deposits but would reserve to the United States title to the surface of 
the lands and the products thereof. Valid mining claims existing on 
date of enactment of the bill could be perfected under laws under which 
they were initiated. 

The areas to be added to the national forest have unique scenic and 
recreational values. The circumstances leading to this legislation are 
described in the report which the Secretary of Agriculture is making 
to your committee. 

The Bureau of the Budget would have no objection to the enactment 
of S. 4053, if amended as suggested by the Secretary of Agriculture. 

Sincerely yours, 
[Signed] Purture S. Huaeues, 
Assistant Director for Legislative Reference. 


O 








Calendar No. 2221 


85TH CONGRESS SENATE REPoRT 
Id Nession No. 2172 


APPOINTMENT STATUS OF CERTAIN RURAL CARRIERS 


Auaust 4, 1958.—Ordered to be printed 


Mr. Jounstron of South Carolina, from the Committee on Post Offa, | 
and Civil Service, submitted the following OF MIC HIGAN 


Ri! 


REPORT rv 


[To accompany 8. 3564] READING Room 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (S. 3564) to accord coverage under the Civil Service 
Retirement Act to certain temporary rural carriers, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

PURPOSE 


The purpose of this bill is to grant credit, under the Civil Service 
Retirement Act, for certain post-office rural carrier service performed 
between October 23, 1943, and March 6, 1946, by employees whom the 
Post Office Department intended to convert to war service indefinite 
status, pursuant to Executive Order 9378 of September 23, 1943, but, 
who were not so converted because of administrative omission or error. 


STATEMENT 


Under Executive Order 9378 of September 23, 1943, positions in 
the field service of the Post Office Department, except postmasters, 
were placed under war service regulations for the period indicated in 
the bill. During this time, persons appointed temporarily for 1 year 
or less were excluded from coverage under the Civil Service Retire- 
ment Act. Persons appointed for the duration of the war and up to 
6 months thereafter, however, were automatically subject to the 
Retirement Act. 

Following the promulgation of Executive Order 9378, the Civil 
Service Commission informed the Post Office Department that all 
appointments made from the certificates of eligibles issued after the 
effective date of the order, could be converted to war service indefinite 
status and, upon such conversion, the employees would automatically 
be subject to the Retirement Act. However, due to the complexity of 
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the order and procedures, a few appointments were not converted, 


thus, depriving the employees involved of rights accrued to employees 
whose appointments were converted. The Dill is designed to correct 
this inequity for the few employees involved. 


AGENCY VIEWS 


The following are the reports from the Civil Service Commission, 
the Bureau of the Budget, and the Comptroller General of the United 
States expressing full approval of the proposed legislation: 


Unitep States Civit SERVICE COMMISSION, - 
Washington, D. C., July 30, 1958. 
Hon. Ourn D. JoHNsTON, 
Chairman, Committee on Post Office and Civil Service, 
United States Senate, Room 184, Senate Office Building. 

Dear SENATOR JoHNSTON: This refers further to your letter of 
March 28, 1958, relative to S. 3564, a bill to accord coverage under 
the Civil Service Retirement Act to certain temporary rural carriers. 

By Executive Order No. 9063, dated February 16, 1942, the Presi- 
dent authorized Civil Service Commission adoption of special wartime 
procedures and regulations (subsequently known as war service regu- 
lations) in connection with recruitment, placement, and changes in 
status of personnel in positions subject to the Civil Service Act and 
rules, but not including any positions in the field service of the Post 
Office Department. Later, under Executive Order No. 9378 of Sep- 
tember 23, 1943, positions in the field service of the postal establish- 
ment, except postmasters, were placed under the war _ service 
regulations from and after October 23, 1943. War service regulations 
were rescinded effective March 6, 1946, and the Commission resumed 
operations on a peacetime basis. 

During this time, persons appointed temporarily for 1 year or less 
were excluded from cov erage under the Civil Service Retirement Act. 
Employees receiving war service indefinite appointments (for the 
duration of the war and up to 6 months thereafter), however, were 
not classified as temporary for retirement purposes and were auto- 
matically covered under the Retirement Act upon being so appointed. 

In conjunction with Executive Order No. 9378, the Commission 
advised Post Office Department that all appointments made from 
certificates of eligibles issued subsequent to October 23, 1943, or from 
registers of eligibles established after that date, were to be effected 
under war service regulations, and that effective October 23, 1943, 
existing appointments of certain temporary employees serving under 
section 2 (Temporary, Pending Establishment of Register) and 
section 4 (Temporary, Job Employment) of Civil Service Rule VIII 
could be converted to indefinite war service appointments not to 
extend beyond the duration of the war and 6 months thereafter. 
These conversions from temporary to war service indefinite status 
automatically brought affected employees under the Retirement Act. 

Subsequently, in connection with a number of questions submitted 
by the Post Office Department in August 1944, the Commission on 
September 2 of that year adopted the following minute: 

“The Commission approves recommendation that the Post Office 
Department be authorized to take the following actions: 
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“1. To convert, within its discretion, the appointments of temporary 
rural carriers serving on October 23, 1943, to a war service indefinite 
basis. 

‘2. To convert, within its discretion, to a war service indefinite 
basis the appointanenta of temporary rural carriers appointed since 
October 23, 1943, for the duration of the regular carrier’s military 
service. 

‘3. To appoint either on a temporary basis or on an indefinite 
basis a person of its choosing to the position of rural carrier for the 
duration of the regular carrier’s military service when none of the 
merhods already provided in the Commission’s regulations apply.”’ 

The Post Office Department was apprised of this holding by Com- 
mission letter of September 14, 1944, and with this broad discretionary 
authority it appeared that the question of Retirement Act coverage 
for qualified temporary rural carrier appointees had been resolved. 
However, a misunderstand, which did not become apparent until 
years later, had crept in. While it was clear that conversions from 
temporary to war service indefinite status were in no sense auto- 
matic but had to be effected by formal appointive action, Post Office 
Department’s instructions on handling rural carrier per sonnel trans- 
actions under the authority given were apparently misinterpreted in 
some quarters. From time to time in later years the Commission 
received annuity claims from separated former rural carriers from 
whose salaries retirement deductions had been taken but whose 
appointments had never been converted from temporary to war service 
indefinite. 

Since the appointment itself governs the question of whether an 
employee is excluded from or covered by the Retirement Act, we had 
no alternative but to hold that such individuals had not acquired 
eligibility for annuity based on final employment under appointment 
which excluded them from the operation of the Retirement Act. 
Their claims had to be rejected and the retirement deductions erro- 
neously taken were refunded. Unquestionably these cases were un- 
fortunate; they involved persons who presumably were eligible to be 
converted from temporary to war service indefinite status and who 
evidently were intended to be, since retirement deductions were taken. 
Had the conversions taken place, resultant retirement coverage would 
have accorded eventual title to annuity if the service requirements of 
the Retirement Act were met. 

It is the individual thus situated who would benefit under the 
proposal embodied in S. 3564. Enactment of this bill would retro- 
actively presume a war service indefinite appointment and attendant 
proper Retirement Act coverage, effective with the beginning date of 
retirement deductions, for any individual who served as temporary 
rural carrier and had retirement deductions taken at any time within 
the period from October 23, 1943, to March 5, 1946. 

The Commission favors enactment of this proposal. While the 
effect would be one of legislating annuity rights and benefits retroac- 
tively to a selected group, we believe that the circumstances justify 
such corrective action. So far as we are aware, only a limited number 
of cases would be affected. 

The Bureau of the Budget advises there would be no objection to 
the submission of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 
Harris Evtsworts, Chairman. 
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CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 17, 1958. 
B-135674. 
Hon. Ouin D. JoHNstTon, 
Chairman, Committee on Post Office and Civil Service, 
Ln ited States Senate ‘ 

Dear Mr. Cuarrman: Your letter of March 28, 1958, requests our 
views on S. 3564. 

The bill would provide that, for purposes of the Civil Service 
Retirement Act, if retirement deductions were made from the basic 
salary of a temporary rural carrier in the Post Office Department at 
any time within the period October 23, 1943, to March 5, 1946, 
inclusive, such person shall be held to have received an indefinite war- 
service appointment as of the first date on which any such deduction 
was made. 

The result of the proposed legislation 's that rural carriers in 
question would receive service credit under the Civil Service Retire- 
ment Act for the period specified which Foust rwise would not be 
creditable because of the exclusion of persons serving under temporary 
appointments from coverage of the Retirement Act. Apparently, 
there were certain rural carriers during the war who served on a 
continuous basis for long periods of time and from whose salaries 
retirement deductions were made upon the assumption that such 
continuous service placed them in the same status as other employees 
serving under indefinite appointments which were subject to the 
Retirement Act; also, it is assumed that credit for such service was 
later denied because some of the postmasters failed to take the neces- 
sary action to convert the temporary appointments to indefinite 
war-service appointments 

While we have no special information regarding the merits of the 
proposed legislation it would seem to be applicable only to a limited 
number of persons and would correct a situation which would not have 
occurred had proper action been taken by the postmasters under whom 
the carriers were serving. 

Accordingly, we precel ve no objection to S. 3564. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller Ge neral of the United State Se 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BUDGET, 
Wash ington, ry. o. July 29. 1958. 
Hon. Ourn D. Jounston, 
Chairman. Commattee on Post Office and Civil Service. United 
States Senate, 134 Ne nate Office Building, Washington, 3. i 


My Dear Mr. CuarrmMan: Reference is made to your request for 
the views of the views of the Bureau of the Budget with respect to 
S. 3564, a bill to accord coverage under the Civil Service Retirement 
Act,to certain temporary rural carriers. 
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The purpose of the bill is to grant credit under the Civil Service 
Retirement Act for certain post-office rural carrier service performed 
between October 23, 1943, and March 6, 1946, by employees whom the 
Post Office Department states it intended to convert to war service 
indefinite status pursuant to Executive Order 9378 of September 23, 
1943, but whose formal appointment papers failed to evidence such 
conversion. 

In reports which the Chairman of the Civil Service Commission and 
the Postmaster General are submitting on this bill or on identical 
House measures, they either recommend or offer no objection to 
enactment of the measure, stating that proper deductions for retirement 
were made, as if the conversion had technically been effected. These 
reports point out that an administrative failure in recording appro- 
priate journal changes to effect war-service conversion has prevented 
the employees concerned from receiving retirement credit for the work 
performed. 

The Bureau of the Budget concurs in the views expressed by the 
Civil Service Commission and the Post Office Department and would 
have no objection to the enactment of the bill. 

Sincerely yours, 
(Signed) Puiup S. Hueuss, 
Assistant Director for Legislative Reference. 


Oo 
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COMPENSATION OF MEMBERS OF BOARD OF PAROLE 


\ucust 4, 1958.—-Ordered to be printed 


JouNsron of South Carolina, from the Committee on Post (pRige ERS 
and Civil Service, submitted the following OF MICHI 


StrizZ 


_ , MAIN 
(To accompany 8. 4096] READING R 


REPORT 


The Committee on Post Office and Civil Service, to whom was 
referred the bill (S. 4096) to amend section 4201 of title 18, United 
States Code, with respect to the annual rate of compensation of 
members of the Board of Parole, having considered the same, report 
favorably thereon with amendments and recommend that the bill, as 
amended, do pass. 

\MENDMENTS 


The amendments are as follows: 
1. Line 3 strike out “‘title 17’ and insert “title 18’’. 
2. Line 6 strike out ‘$19.000" and insert ‘$17.500” 


STATEMENT 


In an executive communication dated June 26, Q5s8, the Attorney 


1 
i 
| 
} 


he Budget, recom- 
mended an adjustment in the compensation of the members of the 
Lnited States Board of Parole to $19,000 from the present rate of 
GS-15, $13.970. 


Creneral, with the concurrence of the Bureau of t 


Due to the late date in the session in which this recommendation was 
received, it was not feasible to hold hearings and otherwise analyze 
fully the recommendation. However, it is apparent to the committee 
that the present salary of the members of the Board is inadequate. 
Informal discussions with the Department of Justice and the Bureau 
of the Budget resulted in an agreement that an adjustment to $17,500 
would be approved by the committee at this time without prejudice to 
further consideration of the matter during the first session of the 
next Congress. This salary was agreed upon because it is the bottom 
salary for positions covered by the Executive Pay Act and the top 
salary in the Classified Pay Act. Thus, the possibility of giving rise 
to a series of requests for adjustments under either act will not occur. 


SOONG 
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AGENCY VIEW 


The_following letter is the request from the Department of Justice: 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., June 26, 1958. 
Tue Vick PRESIDENT, 
United States Senate, 
Washington, D. C. 

Dear Mr. Vice Presipent: As you know, the United States Board 
of Parole is a quasi-judicial administrative agency within the Depart- 
ment of Justice. It is composed of eight members appointed by the 
President by and with the advise and consent of the Senate for 6-year 
terms. In order to meet the qualifications for satisfactory service 
on the Board appointees must have training in special fields such as 
law, medicine, penology, psychology, or sociology. 

The responsibilities assumed by the Board are heavy. It is the 
paroling authority for approximately 24,000 Federal offe nders confined 
in 29 Federal penal institutions, various State penal institutions, 
and two United States Public Health Service hospitals. Over 11,000 
hearings are held by members of the Board annually on applications for 
parole. Thes» hearings are conducted within the various institutions, 
requiring the members to be traveling about 35 percent of the time. 
The Board must also handle applications for reconsideration of 
adverse decisions, review institutional progress reports, and supervise 
thousands of parolees and conditional releasees. 

The present maximum rate of compensation of members of this 
Board, which is $13,970, is inadequate and not commensurate with the 
duties and responsibilities assumed. This is particularly true when 
considered in relation to the compensation provided for members of 
other more or less comparable boards and commissions which were 
accorded substantial salary increases by the Federal Executive Pay 
Act of 1956 (70 Stat. 736, 738-739). 

Accordingly, I enclose for your consideration and appropriate 
reference, legislation to increase the annual basic salary of the members 
of the Board of Parole to $19,000. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this recommendation. 

Sincerely, 
Witu1AM P. RoGErs, 
Attorney General. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman 
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Section 4201 or Tirnue 18 or tHe Unitrep States Cope 


§ 4201. Board of Parole; members; salaries. 

There is hereby created in the Department of Justice a Board of 
Parole to consist of eight members to be appointed by the President, 
by and with the advice and consent of the Senate. [The salary of 
each member of the Board shall be fixed in accordance with the 
Classification Act of 1923, as amended, and any Acts supplementary 
thereto or in substitution therefor.] The annual rate of basic com- 
pensation of each member of the Board shall be $17,500. 
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STUDY OF RAW MATERIALS OF SOVIET UNION AND CER- 
TAIN EASTERN HEMISPHERE COUNTRIES ua 
C 


Avuaust 4, 1958.—Ordered to be printed 


MAIN 
REANING ROOM 


Mr. Murray, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany 8. Res, 225] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the resolution (S. Res. 225) to amend Senate Resolution 78, 85th 
Congress, agreed to May 20, 1957, by extending the date the results 
of the study, together with recommendations are to be reported to 
the Senate from January 31, 1958, to January 31, 1959, having con- 
sidered the same, report favorably thereon and recommend that the 
resolution do pass. 

Under Senate Resolution 78, the Committee on Interior and Insular 
Affairs was authorized and directed to make a study and recommenda- 
tions with respect to critical and strategic raw materials and resources 
of the Eastern Hemisphere, and to report to the Senate the results of 
its study. The final date for reporting to the Senate was fixed as 
January 31, 1958. Senate Resolution 225 simply extends the time 
for reporting to January 31, 1959. 

No additional expenses were authorized to be incurred by thecom- 
mittee under Senate Resolution 78 other than the time of staff mem- 
bers assigned to it. Senate Resolution 225 likewise authorizes no ad- 


ditional expenditures. 
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85trH Congress }{ SENATE REPORT 
No. 2176 


AMENDING SECTION 31 OF THE ORGANIC ACT OF GUAM 


Aucusrt 4, 1958.—Ordered to be printed 


Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
[To accompany H. R. 12569] 


The committee on Interior and Insular Affairs, to whom was referred 
the bill (H. R. 12569) to amend section 31 of the Organic Act of Guam, 
and for other purposes, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


SUMMARY 

Purpose 

The purpose of H. R. 12569 is to clarify and restate section 31 of the 
Oganic Act of Guam and to ratify assessments and collections of 
income taxes that have heretofore been made by the Guamanian 
authorities under section 31. The bill allows suits against the govern- 
ment of Guam to recover taxes erroneously or illegally collected or 
assessed. Such suits would be subject to the same statutory require- 
ments as apply in suits against the United States with respect to the 
United States income tax. 


Need 


Ever since section 31 was enacted in 1951, the government of Guam 
has been harassed by litigation founded principally on the contentions 
20006 








2 AMENDING SECTION 31 OF THE ORGANIC ACT OF GUAM 


that section 31 gave it no authority to assess and collect these taxes 
and that, even if it did have this authority, the taxpayers (or most of 
them) were exempt from payment thereof by section 931 of the 
Internal Revenue Code of 1954 or section 251 of the 1939 code. 
Judicial decisions in the United States District Court for the District 
of Guam and in the Court of Appeals for the Ninth Circuit have 
sustained the Guamanian government’s position, but a number of 
suits for refund are now pending in the court of claims which, in a 
recent preliminary ruling in Jennings v. United States, has indicated 
that it may not agree with the ninth circuit. Should the plaintiffs 
prevail in the Court of Claims and should a judgment in their favor 
be sustained by the Supreme Court, the revenues of the government 
of Guam could be reduced by more than $3 million a year, a sub- 
stantial number of taxpayers would escape payment of all income 
taxes, and the whole financial structure of Guam would be thrown into 
confusion. While the committee expects to survey the entire Guaman- 
ian tax and financial picture during the next Congress, the present need 


for H. R. 12569 is obviously urgent. 
Cost 

Enactment of H. R. 12569 will entail no cost to the United States. 
However, the bill i save the Treasury an amount of money 
estimated by the Governor of Guam to be $23 million and estimated 
by the opponents of the bill to be $8 million. 


Departmental recommendation 

H. R. 12569 was introduced at the request of the Secretary of the 
Interior made in an executive communication dated May 1, 1958. 
It is favored by the legislative and executive branches of the govern- 
ment of Cuam. There was also made available to the committee a 
petition favoring this type of legislation, which petition bears the 
signatures of more than 5,000 Guamanians. 


House amendment to section 2 

The House of Representatives adopted an amendment of section 2 
of H. R. 12569 designed (1) to bring it more closely into line with 
congressional precedents the constitutionality of which was sustained 
in United States v. Heinszen & Co. (206 U.S. 370 (1907)) and Rafferty 

Smith, Bell d& Co. (257 U. S. 226 (1921)), and (2) to avoid any 
possible conflict with the ex post facto clause of artic ic I, section 9, of 
the Constitution by providing that no penalties shall be assessed 
against any taxpayer for his failure to comply with the income tax laws 
and regulations of Guam in those circumstances, if any, where it is 
judicially determined that such compliance could not have been 
required under section 31 prior to its amendment. 


SECTION-BY-SECTION ANALYSIS 


Section 1 of the bill is an amendment of section 31 of the Organic 
Act of Guam. Subsection (a) is a reiteration of the present text of 
section 31. Subsection (b) declares that the income taxes imposed by 
virtue of the act shall be deemed to be a territorial income tax. Sub- 


tr rHE 


. +e ti, A 
elas eHOTes SECTION 31 OF THE ORGANIC ACT OF GUAM 3 


section (c) provides for administration and enforcement of the tax 
by the Governor Naan and those to whom he delegates his authority. 

Subsection (d) (1) provides that the income-tax laws in force m 
Guam shall ine leas all provisions of subtitle A of the Internal Reve- 
nue Code of 1954 which are not manifestly inapplicable or incom- 
patible with the intent of section 1 of the bill. To the extent that 
they are not manifestly inapplicable or incompatible, the income tax 
laws in force in Guam are declared to include all provisions of law 
relating to the withholding of income tax which are set forth in chap- 
ters 24 and 25 of subtitle C of the 1954 code and all provisions of law 
relating to administration of the income tax (including income tax 
withholding) which are set forth in subtitle F of the 1954 code. The 
corresponding provisions of the 1939 code are also included in the 
income-tax laws in force in Guam for the appropriate period, that is, 
from the time when the provisions of present section 31 of the Organic 
Act of Guam became operative until the effective date of those pro- 
visions of the 1954 code which are included in the income-tax laws in 
force in Guam. 

On the other hand, chapter 2 and section 931, both in subtitle A 
of the 1954 Code, and their predecessor provisions of the 1939 Code, 
are specifically indicated as not constituting a part of the income-tax 
laws in force in Guam. Chapter 2 provides for a tax on self-employ- 
ment income. Section 931 provides an exclusion from gross income 
in respect of income derived from sources outside the United States 
and received outside the United States by certain citizens of the 
United States deriving at least 80 percent of their income (not includ- 
ing Federal salaries) during a prescribed period from sources within 
a possession, including Guam, and at least 50 percent of their income 
from the active conduct of a trade or business (including the per- 
formance of services as an employee) in a possession, including Guam. 
Since it is made clear that section 931 and the corresponding provisions 
of prior law are not a part of the income-tax laws in force in Guam, 
taxpayers will not be able to try to claim the exclusions provided in 
those sections in determining their income-tax liability to Guam. 
For example, a construction worker whose entire income for 1951 
consisted of wages earned and received in Guam will not be entitled 
to exclude any part of that income from the computation of the income 
tax which he owed to Guam for that year, even though he w as engaged 
in a trade or business there within the meaning of section 251 of the 

1939 Internal Revenue Code and his income for the prescribed period 
met the percentage requirements stated in that section. On the 
contrary, all such income constitutes gross income reportable to the 
government of Guam. ‘This is the eflect obtained under subsection 
(d) (1); it is also the effect obtained under existing law as understood 
by the committee in the light of the legislative history of present sec- 
tion 31 of the Organic Act of Guam. ‘Thus, in this respect as well 
as otherwise, the provisions of subsection (d) (1) are merely in con- 
firmation of present law and of the original congressional intent in 
enacting section 31 of the Organic Act of Guam. 

The specific mention of chapter 2 and section 931 of the 1954 code 
and of corresponding provisions of the 1939 code from the income-tax 
laws in force in Guam is not intended to exclude other provisions of the 
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1954 or 1939 codes from the category of provisions which are mani- 
festly inapplicable or incompatible with the intent of Congress in 
making the income-tax laws of the United States applicable in Guam. 
Other provisions of the 1954 and 1939 codes which are manifestly 
inapplicable or incompatible with that intent (for instance, section 
932 of the 1954 code and section 252 of the 1939 code) are also excluded 
even though not specifically singled out for mention. 

Subsection (d) (2) and subsection (e) are complementary to sub- 
section (c) and set up the mechanics of administering and enforcing 
the income-tax laws in Guam. Subsection (f) deals with the prose- 
cution of criminal offenses and subsection (g) with liens. Subsection 
(h) gives the District Court of Guam exclusive original jurisdiction 
over suits and prosecutions in Guam involving the Territorial income 
tax. It also provides the means of recovery of taxes wrongfully 
assessed or collected by the government of Guam and for civil actions 
by it to collect its taxes. 

Section 2 of the bill declares that subsections (b) to (g), inclusive, 
of section 1 express the true meaning and intent of section 31 as it has 
heretofore existed. Section 2 also ratifies the income taxes assessed 
and collected under section 31 and all acts done to effectuate their 
assessment and collection imsofar as these are in accord with the 
amended section 31. Provision is made, however, that no penalties 
shall be imposed for failure to have complied with a requirement if it is 
judicially determined that, in the circumstances, that requirement 
could not lawfully have been made under the original section 31. 
This will not excuse failure to comply after 60 days. from enactment 
of the bill. 


EXECUTIVE COMMUNICATION 


The executive communication of the Department of the Interior is 
set forth below in full: 


Committee recommendation 
The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 12569, as amended. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington §D. C., May 1, 1958. 
Hon. Sam RaysBurn, 
Speaker of the House of Representatives, 
Washington, D. C. 

Dear Mr. Speaker: Enclosed herewith is a draft of a proposed 
bill, to amend section 31 of the Organic Act of Guam, and for other 
purposes. 

I suggest that the proposed bill be referred to the appropriate 
committee for consideration, and I recommend that it be enacted. 

The purpose of the proposed bill is to continue the present separate 
territorial income tax for the territory of ey as provided by section 
31 of the Organic Act of Guam (48 U. .. sec. 1421i), but to add 
various clarifying provisions and, in setae to give taxpayers who 
are subject to the tax certain remedies equivalent to those available 
under the United States income-tax laws. 
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Amendments which are contained in the proposed new subsections 
(a) through (g) of section 31 are for the purpose of clarification. 
They expressly provide, among other things, that the separate Guam 
income tax is to continue to be enforced by the Governor of Guam 
and officials of the Territorial government under him, and that these 
officials have available to them the enforcement powers as set forth 
in the Internal Revenue Code. The provisions in subsection (a) 
through (g) of section 31 accord with numerous judicial and admin- 
istrative decisions, all of which are cited in an explanatory note 
attached hereto. We are aware of only one decision contrary to the 
holdings in the cited cases, namely, the recent decision of the Court 
of Claims on a preliminary motion in Jennings et al. v. United States. 
In denying the United States motion to dismiss the plaintiffs’ peti- 
tions in that case, the Court of Claims indicated the view that section 
31 did not create a separate Territorial income tax. Although the 
Government of Guam is continuing to adhere to the long line of 
decisions to the contrary, the court of claims action has created 
considerable confusion in Guam and consequently enactment of the 
proposed bill has become urgent. 

Under the proposed subsection (h), taxpayers are given the right to 
contest their tax liability by suing the Government of Guam directly 
in the District Court of Guam for a refund of taxes collected. At 
present the only remedy available to a taxpayer in Guam is to sue 
the tax-collecting official of the Government of Guam. 

A more detailed explanation of the proposed bill is enclosed here- 
with, 

The Bureau of the Budget has advised that there is no objection 
to the presentation of this proposed legislation to the Congress. 

Sincerely yours, 
RoGcer Ernst, 
Assistant Secretary of the Interior. 


EXPLANATORY NOTE TO ACCOMPANY BILL TO AMEND SECTION 
31 OF THE ORGANIC ACT OF GUAM 


Section 31 of the Organic Act of Guam (64 Stat. 384, 392, 
48 U.S. C., sec. 14211) reads as follows: 

“The income-tax laws in force in the United States of 
America and those which may hereafter be enacted shall be 
held to be likewise in force in Guam.” 

This section has been held to provide a separate Territorial 
tax to be enforced by the Government of Guam, comparable 
to the income tax of the Virgin Islands e ni pe ‘ted py the : act of 
July 12, 1921 (47 Stat. 122, 123; 48 U.S. C., sec. 1397): 

Laguana v. Ansell (D.C. Guam, aR 102 F. Supp. 919, 
aff'd (C. A. 9, 1954) 212 F. 2d 207, certiorari denied 
348 U.S. 830 

Wilson v. Kennedy (D. C. te 1954) 123 F. Supp. 
156 aff’d (C. A. 9, 1956) 232 F. 2d 153 

Lamkin v. Brown and Root (C. A. 9. a 233 F. 2d 320 

Phelan v. Taitano (C. A. 9, 1956) 233 F. ~ 1 7 

Holbrook v. Taitano (D. C. Guam, 1954) ) F. Supp. 
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Government of Guam v. Kaanehe (D.C. Guam, Appellate 
Division, 1956) 137 F. Supp. 189 
I. T. 4046 (1951-1 Cum. Bull. 57) 
I. T. 2946 (Cum. Bull. X14-2, 109 (1935) (concerns 
Virgin Is slands tax) 
Rev. Rul. 8, 1953-1 Cum. Bull. 300, 301 
Rev. Rul. 56, 1953-1 Cum. Bull. 303 
Rev. Rul. 55-184, 1955-13 Int. Rev. Bull. 39, 1955-47 
Int. Rev. Bull. 
Decision of the Comptroller General, B—126996, May 4, 
1956 
The purpose of this bill to amend section 31 is to continue 
the tax provided by section 31 but to add clarification in 
accordance with the interpretations in the foregoing rulings 
and court decisions, and to authorize suits for refunds against 
the government of Guam. 
Subsection (a) 
The present section 31 is designated subsection (a) of the 
amended section. 
Subse ct LON ( b ) 


Subsection (b) sets forth the basic interpretation of the 
present section 31 as presently enforced and as set forth in 


ee *, Ansell which in turn followed J. T. 4046 and 
ae 16, the latter being with reference to the Virgin 


Islands tax. The last portion of the subsection designates a 
name for the separate tax for convenient reference. 
Subse ction (Cc) 

Subsection (c) expressly designates the Governor of Guam 
as the official to enforce the tax. This authority he may 
delegate, including authority to redelegate. Laguana v. 
Ansell holds that the separate territorial tax is “to be col- 
lected by the proper officials of the Government of Guam.” 
The present authority of other officials, under the Governor, 
is recognized in Wilson v. Ke nnedy. 

The language is based on sections 7801 (a) and 7701 (a) 
(12) of the Internal Revenue Code of 1954. 

Subsection (d) (1) 

Paragraph (1) of subsection (d) defines ‘income-tax laws’’ 
mentioned in subparagraph (a) by referring to subtitles A, 
C, and P of the Internal Revenue Code of 1954, and the 
corresponding provisions of the Internal Revenue Code of 
1939. An unconditional incorporation by reference is not 
possible since various provisions refer to other taxes than 
income taxes, and the nomenclature throughout is with re- 
gard to the United States tax. Moreover certain provisions 
must be considered inapplicable in order to carry out the 
intent of the separate tax. Thus in Laguana v. Ansell, 
supra, the court held that sections 251, 252, and 1621 (a) 
(8) (B) of the 1939 code, dealing with exemptions for income 
arned in a possession of the United States, did not apply 
to the Territorial tax, although literally the plaintiff came 
within the provisions. In disposing of a preliminary motion 
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in (Jennings et al. v. United States), the Court of Claims sug- 
gested otherwise with respect to section 931 of the 1954 Code 
(the successor to section 251), and this point is taken into 
account in subsection (d) (1) by the specific exclusion of 
section 931 from the Guam Territorial income tax. 

Special reference is made to criminal provisions in view of 
their unique character in law. In Government of Guam v. 
Kaanehe they have been held to be incorporated by reference. 

Reference to the Internal Revenue Code of 1939 is neces- 
sary in this paragraph and elsewhere in the bill, since it was 
in effect when the separate tax under section 31 went into 
effect on January 1, 1951, and constitutes the income-tax 
laws for the period prior to the effectiveness of the code of 
1954. 

The use of such qualifying terms as ‘‘where not manifestly 
inapplicable or incompatible’’; “include but are not limited 
to’’; ‘which correspond to one or more of those provisions’’ 
“applicable provisions’; and ‘corresponding provisions”’, 
in this paragraph and elsewhere in the bill is an obvious 
necessity and is similar to language used in the Internal 
Revenue Code of 1954. Thus: 


“Manifestly imcompatible’’: Sections 7701 (c), 7851 
(b) (3), 7851 (b) (2) (C), 7852 (b) 

“All provisions * * * applicable to the administra- 
tion, collection and enforcement’: Sections 7651 (1), 
7651 (2) (B) 

“Corresponding provision: Sections 7851 (e), 7852 (b), 
7807 (b) (1) and (2) 

Subsection (d) (2) 

Paragraph (2) of subsection (d) ties in with the reference, 
in paragraph (1) of subsection (d), to subtitle F, the enforce- 
ment provisions of the Internal Revenue Code of 1954. 
Paragraph (2) expressly indicates the intent that the Gover- 
nor or his delegate has the same enforcement powers as 
United States tax officials. This is in accordance with the 
decision in Wilson v. Kennedy. 

Paragraph (2) also authorizes the issuance of regulations 
by the Governor, in connection with the Guam Territorial 
income tax, and authorizes the Governor or his delegate to 
publish the text of the tax from time to time in whole or in 
part. He is thus authorized to adapt in written version the 
income-tax laws of the United States as the Guam Territorial 
income tax in accordance with the intent and under the 
terms of section 31. 

The publication of such a text by the Governor is not 
intended to be a prerequisite or condition to tax liability 
but only to afford a convenience to taxpayers. 


? 


Subsection (e) 


Subsection (e) authorizes the substitution of nomenclature 
and other changes in language in applying the income-tax 
laws of the United States as the Guam Territorial income 
tax. This is an obvious necessity, and is in accord with 
Wilson v. Kennedy (1. T. 4046, and I. T. 2946). 


7 














AMENDING SECTION 31 OF THE ORGANIC ACT OF GUAM 


Subsection (f) 

Subsection (f) makes clear that the incorporation of the 
criminal provisions of the Internal Revenue Codes estab- 
lishes offenses against the government of Guam to be 
prosecuted by officials of the government of Guam. 
Subsection (q) 

Subsection (g) makes clear that the tax lien provisions of 
the Internal Revenue Code apply in favor of the Government 
of Guam, and that notices of lien are to be filed with the 
clerk of the District Court of Guam. 

The term “‘in the same manner and with the same effect”’ 
is used in section 7851 (c) of the Internal Revenue Code of 
1954. 

Subsection (h) (1 

Paragraph (1) of subsection (h) gives the District Court of 
Guam exclusive original jurisdiction over all litigation in 
Guam concerning the Guam Territorial income tax, both civil 
and criminal. Jurisdiction of district courts elsewhere is 
covered in paragraph (4). At the present time the Island 
Court of Guam, a court created by the Guam Legislature, 
has jurisdiction over misdemeanors and suits involving sums 
up to $2,000. The purpose of this paragraph is to insure that 
jurisdiction as to all cases involving the Guam Territorial 
income tax shall be in the district court. 

The language is suggested by title 28, United States Code, 
section 1340, with the additional of criminal jurisdiction. 
Subsection (h (2 


Paragraph (2 of subsection (h provide ~ ths at the ( rovern- 
ment of Guam may be sued for refund of taxes and for pav- 
ment of any final judgment in such litigation. At the present 
time it is probable that the Government would be held 
immune. Crain v. Government of Guam (195 F. 2d 414). 
As a result the only remedy of the taxpayer is to sue the 
collecting official personally for refund, as was done in 
Laguana sg Ansell and Wilson v . Ken nedy. 

The langus age is based on title 28, United States ¢ ‘ode, sec- 
tions 1346 (a) (1) and 2006, and section 7422 (a) of the 
Internal Revenue Code of 1954. 


Subse ction (h) (3) 


Paragraph (3) of subsection (h) precludes execution against 
an officer or employee of the Government of Guam ag rainst 
whom a judgment is obtained in a personal suit for a tax re- 
fund or for other acts in connection with enforcement of the 
Guam Territorial income tax. Instead, provision is made 
for payment of the judgment by the Government of Guam. 

The language is based on title 28. United States Code, sec- 
tion 2006. 


Subsection (h) 

Paragraph (4) of subsection (h) enables the Government 
of Guam to bring suit in any district court, constitutional or 
legislative, for collection of the Guam Territorial income tax 
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or recovery of excessive refunds against tax delinquents who 
have left Guam. This will eliminate any problem of whether 
a State court may have jurisdiction over tax cases of another 
political entity. 

Subsection (h) (5) 

Paragraph (5) of subsection (h) precludes the Guam Legis- 
lature from divesting the District Court of Guam of its juris- 
diction over the Guam Territorial income tax. 

Section 2 

Section 2 of the bill provides an effective date for the pro- 
visions contained in section 1 and ratifies and confirms the 
authority of the Governor and officials and employees of the 
Government of Guam since January 1, 1951, the date the 
separate tax originally went into effect. 


A BILL To amend section 31 of the Organie Act of Guam, and for 
other purposes 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
section 31 of the Organic Act of Guam (64 Stat. 384, 392, 48 
U.S. C., 1952 ed., see. 14211), is amended to read as follows: 

‘““(a) The income-tax laws in force in the United States 
of America and those which may hereafter be enacted shall 
be held to be likewise in force in Guam. 

‘“(b) The income-tax laws in force in Guam pursuant to 
subsection (a) of this section shall be deemed to impose a 
separate territorial income tax, payable to the Government of 
Guam, which tax is designated the ‘Guam Territorial In- 
come Tax’. 

“(e) The administration and enforcement of the Guam 
Territorial Income Tax shall be performed by or under the 
supervision of the Governor. Any function needful to the 
administration and enforcement of the income-tax laws in 
force in Guam pursuant to subsection (a) of this section shall 
be performed by any officer or Wey oo of the Government 
of Guam duly authorized by the Governor (either directly, 
or indirectly by one or more redelegations of authority) to 
pe form 4g ‘h function. 

“(d) (1) The income-tax laws in force in Guam pursuant 
to piace (a) of this section include but are not limited 
to the following provisions of the Internal Revenue Code of 
1954, where not manifestly inapplicable or incompatible with 
the intent of this section: Subtitle A (not including Chapter 
2 and section 931); Chapters 24 and 25 of Subtitle C, with 
reference to the collection of income tax at source on wages; 
and all provisions of Subtitle F which apply to the income 
tax, including provisions as to crimes, other offenses, and 
forfeitures contained in Chapter 75. For the period after 
1950 and prior to the effective date of the repeal of any pro- 
vision of the Internal Revenue Code of 1939 which corre- 
sponds to one or more of those provisions of the Internal 
Revenue Code of 1954 which are included in the income-tax 
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laws in foree in Guam pursuant to subsection (a) of this 
section, such income-tax laws include but are not limited to 
such provisions of the Internal Revenue Code of 1939. 

‘““(2) The Governor or his delegate shall have the same 
administrative and enforcement powers and remedies with 
regard to the Guam Territorial Income Tax as the Secretary 
of the Treasury, and other United States officials of the 
Executive Branch, have with respect to the United States 
income tax. Needful rules and regulations for enforcement 
of the Guam Territorial Income Tax shall be prescribed by 
the Governor. The Governor or his delegate shall have 
authority to issue, from time to time, in whole or in part, the 
text of the income-tax laws in force in Guam pursuant to 
subsection (a) of this section. 

“(e) In applying as the Guam Territorial Income Tax the 
income-tax laws in force in Guam pursuant to subsection (a) 
of this section, except where it is manifestly otherwise re- 
quired, the applicable provisions of the Internal Revenue 
Codes of 1954 and 1939, shall be read so as to substitute 
‘Guam’ for ‘United States’, ‘Governor or his delegate’ for 
‘Secretary or his delegate’, ‘Governor or his delegate’ for 
‘Commissioner of Internal Revenue’ and ‘Collector of 
Internal Revenue’, ‘District Court of Guam’ for ‘District 
Court’ and with other changes in nomenclature and other 
language, including the omission of inapplicable language, 
where necessary to effect the intent of this section. 

“(f) Any act or failure to act with respect to the Guam 
Territorial Income Tax which constitutes a criminal offense 
under Chapter 75 of Subtitle F of the Internal Revenue Code 
of 1954, or the corresponding provisions of the Internal 
Revenue Code of 1939, as included in the income-tax laws in 
force in Guam pursuant to subsection (a) of this section, shall 
be an offense against the Government of Guam and may be 
prosecuted in the name of the Government of Guam by the 
appropriate officers thereof. 

‘“(o) The Government of Guam shall have a lien with 
respect to the Guam Territorial Income Tax in the same 
manner and with the same effect, and subject to the same 
conditions, as the United States has a lien with respect to 
the United States income tax. Such lien in respect of the 
Guam Territorial Income Tax shall be enforceable in the 
name of and by the Government of Guam. Where filing of 
a notice of lien is prescribed by the income-tax laws in force 
in Guam pursuant to subsection (a) of this section, such 
notice shall be filed in the Office of the Clerk of the District 
Court of Guam. 

“(h) (1) Notwithstanding any provision of section 22 of 
this Act or any other provision of law to the contrary, the 
District Court of Guam shall have exclusive original juris- 
diction over all judicial proceedings in Guam, both criminal 
and civil, regardless of the degree of the offense or of the 
amount involved, with respect to the Guam Territorial 
Income Tax. 
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‘““(2) Suits for the recovery of any Guam Territorial 
Income Tax alleged to have been erroneously or illegally 
assessed or collected, or of any penalty claimed to have been 
collected without authority, or of any sum alleged to have 
been excessive or in any manner wrongfully collected, under 
the income-tax laws in force in Guam, pursuant to subsection 
(a) of this section, may, regardless of the amount of claim, be 
maintained against the Government of Guam subject to the 
same statutory requirements as are applicable to suits for 
the recovery of such amounts maintained against the United 
States in the United States district courts with respect to the 
United States income tax. When any judgment against the 
Government of Guam under this paragraph has become final, 
the Governor shall order the payment of such judgment out 
of any unencumbered funds in the Treasury of Guam. 

‘““(3) Execution shall not issue against the Governor or 
any officer or employee of the Government of Guam on a 
final judgment in any proceeding against him for any acts or 
for the recovery of money exacted by or paid to him and sub- 
sequently paid into the Treasury of Guam, in performing 
his official duties under the income-tax laws in force in Guam 
pursuant to subsection (a) of this section, if the court 
certifies that 


(A) Probable cause existed; 01 
(B) Such officer or employee acted under the 
directions of the Governor or his delegate. 


When such certificate has been issued, the Governor shall 
order the payment of such judgment out of any unencum- 
bered funds in the Treasury of Guam. 

‘““(4) A civil action for the collection of the Guam Terri- 
torial ae Tax, together with fines, penalties, and 
forfeitures, or for the recovery of any erroneous refund of 
such tax, may iis brought in the name of and by the Govern- 
ment of Guam in the District Court of Guam or in any 
district court of the United States or in any court having the 
jurisdiction of a district court of the United States. 

“(5) The jurisdiction conferred upon the District Court 
of Guam by this subsection shall not be subject to transfer 
to any other court by the legislature, notwithstanding section 
22 (a) of this Act.” 

Sec. 2. The amendments made by section 1 of this Act 
shall be deemed to be in effect as of January 1, 1951, except 
that the provisions of section 31 (h) of the Organic Act of 
Guam, as added by this Act, shall not be effective until the 
date of enactment of this Act. The authority of the Governor 
and officers and employees of the Government of Guam to 
administer and enforce the income-tax laws in force in Guam 
pursuant to section 31 of the Organic Act of Guam on and 
after January 1, 1951, and prior to the date of enactment of 
this Act is hereby ratified and confirmed. 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
12569, as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets, new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


Act oF AvuGustT 1, 1950 (64 Stat. 384, 392: 48 U.S. C., sec. 14211) 


Sec. 31. [The income-tax laws in force in the United States of 
America and those which may hereafter be enacted shal! be held to be 
like ‘wise in force in Gus am. J (da) The income-tax laws in force in the 
United States of . imerica and those which may hereafter be enacted shall 
be held to be likewise in force in (ruam. 

(b) The income-tax laws i un force in Guam pursuant to subsection (a) 
of this section shall be deemed to Lm pose a separate Territorial income taz, 
payable to the government of Guam, which tax is designated the “Guam 
Territorial income tazx.”’ 

(c) The administration and enforcement of the Guam Territorial in- 
come tax shal! be performed by or under the auperoseton of the Governor. 
Any function needful to the administration and enforcement of the income- 
tax laws in force in Guam pursuant to subsection (a) of this section shall 
be performed by any office: or em ployee of the government of Guam duly 
authorized by the Governor (either directly, or indirectly by one or more 
redele gations of authority) to perform such fun ction. 

(d) (1) The income-tax laws in force in Guam pursuant to subsection 

of this section include but are not limited to the following provisions 
7 the Internal Revenue Code of 1954, where not manifestly inapplicable 
or incom pati ible with the intent of this section: Subtitle A (not including 
chapter 2 and section 931) ; chapters 2 24 and 25 of subtitle C, with re ference 
to the collection of income tax at source on wages; and all provisions of 
subtitle F which apply to the income tax, includ ing prov pa as to crimes, 
other offe nses, and forfeitures contained + in chapter 75. For the period 
atter 1s 150 and prior to the effective date of the repeal of any provision of 
the Internal Rez enue Code of 1939 which corresponds to one or more 
of those provisions of the Internal Revenue Code of 1954 which are in- 
cluded i in the income-tax laws in force in Guam pursuant to subsection 
(a) of this section, such income-tax laws include but are not limited to 
such provisions of the Internal Revenuc Code of 1939. 

(2) The Governor or his delegate shall have the same administrative 
and enforcement powers and remedies with regard to the Guam Terri- 
torial income tar as the Secretary of the Treasury, and other United 
States officials of the executive branch, have unth re Spe ct to the United 
States income taz. Need ful rules and regulations for enforcement of 
the Guam Territorial rn come tax shall be prescribed by the Governor. 
The Governor or his delegate shall have authority to issue, from time to 
time, in whole or in part, the text of the income-tax laws in force in Guam 
pursuant to subsection (a) of this section. 

(e) In applying as the Guam Territorial income tax the income-taz laws 
mn force in Guam pursuant to subsection (a) of this section, except where it 
is manife stly otherwise required, the ap »plicable pro 1SIONS of the Internal 
Revenue Codes of 1954 and 1939, shall be read so as to substitute “Guam” 
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for “United States’, “Governor or his delegate’’ for ‘Secretary or his 
delegate”, ‘‘Governor or his delegate” for “Commissioner of Internal 
Revenue’’ and ‘‘Collector of Internal Revenue’’, ‘District Court of Guam’ 
for “district court” and with other changes in nomenclature and other 
language, including the omission of inapplicable language, where neces- 
sary to effect the intent of this section. 

f) Any act or failure to act with respect to the Guam Territorial 
income tax which constitutes a criminal offense under chapter 75 of 
subtitle F of the Internal Revenue Code of 1954, or the corresponding 
provisions of the Internal Revenue Code of 1989, as included in the 
income-tax laws in force in Guam pursuant to subsection (a) of this 
section, shall be an offense against the government of Guam and may 
be prosecuted in the name of the government of Guam by the appropriate 
officers thereof. 

(g) The government of Guam shall have a lien with respect to the 
Guam Territorial income tax in the same manner and with the same effect, 
and subject to the same conditions, as the United States has a lien with 
respect to the United States income tax. Such lien in respect of the 
Guam Territorial income tax shall be enforceable in the name of and by 
the government of Guam. Where filing of a notice of lien is prescribed 
by the income-tax laws in force in Guam pursuant to subsection (a) of 
this section, such notice shall be filed in the Office of the Clerk of the 
District Court of Guam. 

(h) (1) Notwithstanding any provision of section 22 of this Act or 
any other provision of law to the contrary, the District Court of Guam 
shall have exclusive original jurisdiction over all judicial proceedings in 
Guam, both criminal and civil, regardless of the degree of the offense 
or of the amount involved, with respect to the Guam Territorial income tax. 

(2) Suits for the recovery of any Guam Woche Meta income tax alleged 

have been erroneously or illegally assessed or collected, or of any 
penalty claimed to have been collected without vein or of any sum 
alleged to have been excessive or in any manner wrongfully collected, 
under the income-tax laws in force in Guam, pursuant to subsection (a) 
of this section, may, regardless of the amount of claim, be maintained 
against the government of Guam subject to the same statutory requirements 
as are applicable to suits for the recovery of such amounts maintained 
against the United States in the United States district courts with respect 
to the United States income tar. When any judgment against the 
government of Guam under this paragraph has become final, the Governor 
shall order the payment of such judgments out of any unencumbered 
funds in the treasury of Guam. 

(3) Execution shall not issue against the Governor or any officer or 
employee of the government of Guam on a final judgment in any proceed- 
ing against him for any acts or for the recovery of money exacted by or 
paid to him and subsequently paid into the treasury of Guam, in per- 
forming his official duties under the income-tax laws in force in Guam 
pursuant to subsection (a) of this section, if the court certifies that— 

(A) probable cause existed; or 
(B) such officer or employee acted under the directions of the 
Governor or his delegate. 

When such certificate has been issued, the Governor shall order the 
payment of such judgment out of any unencumbered funds in the treasury 
of Guam. 
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(4) A civil action for the collection of the Guam Territorial income taz, 
together with fines, penalties, and forfeitures, or for the recovery of any 
erroneous refund of such tax, may be brought in the name of and by the 
government of Guam in the District Court of Guam or in any district 
court of the United States or in any court having the jurisdiction of a 
district court of the United States. 

(5) The jurisdiction conferred upon the District Court of Guam by 
this subsection shall not be subject to transfer to any other court by the 
legislature, notwithstanding section 22 (a) of this Act. 


O 
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AMENDING THE HAWAITAN HOMES COMMISSION ACT 
TO PERMIT THE ESTABLISHMENT OF A POST OFFICE 
ON HAWAITAN HOMELANDS 


Avaust 4, 1958.—Ordered to be printed 


MAIN 
REANING ROOM 
Mr. Jackson, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 8478] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 8478) to amend section 207 of the Hawaiian 
Homes Commission Act, 1920, to permit the establishment of a post 
office on Hawaiian homelands, having considered the same, report 
favorably thereon with amendments and recommend that the bill, as 
amended, do pass. 

The amendment is as follows: 

Page 1, line 6, strike out the word ‘‘and’’. 

Page 1, line 7, following the word “offices” and preceding the semi- 
colon, insert a comma and the following: ‘‘and other improvements 
for public purposes”’. 

Amend the title to read: 


A bill to amend the Hawaiian Homes Commission Act to 
permit the establishment of a post office on Hawaiian 
homelands, and for other purposes. 


PURPOSE 


The purpose of this bill, as amended, is to permit the Hawaiian 
Homes Commission to grant licenses for lots under its jurisdiction on 
which United States post offices and other public improvements may 
be operated. 

NEED 


The committee has been advised that the Post Office Department 
wishes to establish a post office on a site under the control of the com- 


mission. ‘The commission, however, has authority to grant licenses 
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only for churches, hospitals, schools, theaters, garages, service sta- 
tions, markets, stores, and other mercantile establishments. Enact- 
ment of H. R. 8478 will cure this defect. The amendment was adopted 
to grant added flexibility to the powers of the commission. 


COST 


Enactment of the bill will not in itself entail any cost to the Govern- 
ment. The committee has no information on what cost may follow 
if the Post Office Department takes advantage of the legislation and 
establishes one or more post offices on the lands in question. 


DEPARTMENTAL RECOMMENDATIONS 


The Department of the Interior has recommended enactment of 
H. R. 8478. ‘The Board of Supervisors of Maui County, T. H., has 
also urged enactment of legislation along these lines. ‘The report of 
the Department and the resolution adopted by the Board of Super- 
visors follow: 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, 2 ay: May 19. 1958. 
Hon. Crain ENGLE, 
Chairman. Cliomm ittes on Interior and Insular A ffai Ss, 
House of Re prese ntatives, Washington, P43. 

Dear Mr. EnGiE: Your committee has requested a report on H.R. 
8478, a bill to amend section 207 of the Hawaiian Homes Commission 
Act, 1920, to permit the establishment of a post office on Hawaiian 
homelands. 

We recommend that H. R. 8478 be enacted. 

The purpose of this bill is to permit the Hawaiian Homes Commis- 
sion to grant licenses for lots on which may be operated United States 
post offices. Under the provisions of section 207 (c) (1) of the 
Hawaiian Homes Commission Act of 1920 (48 U.S. C., see. 701 (e) (1)), 
the commission is authorized to grant licenses for lots within a district 
in which lands are leased, pursuant to section 207, to churches, 
hospitals, and public schools, and to certain commercial and mer- 
cantile establishments. 

It is our understanding that the Post Office Department is seeking 
a site on one of the islands of the Territory on which to establish a 
post office. The site that the Department has in mind is situated on 
Hawaiian homelands. The commission has no authority under 
existing law to grant licenses for lots for the establishment of post 
offices. H. R. 8478, if enacted, would amend section 207 (c) (1) (A) 
to grant such authority to the commission. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 

Sincerely yours, 
Rocrer Ernst, 
Assistant Secretary of the Interior. 
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Warituku, Maur, T. H., February 7, 1958. 
RrsoLutTion No. 10 
Presented by Hannibal Tavares, supervisor 


Whereas the United States Post Office Department has been, and 
now is, seeking for a suitable site for the establishment and mainte- 
nance of a post office in Hoolehua, island and district of Molokai, 
county of Maui, Territory of Hawaii; and 

Whereas the establishment and maintenance of a post office in and 
for said Hoolehua will serve and promote the convenience and welfare 
of the people residing within lands owned and leased by the Hawaiian 
Homes Commission of the Territory of Hawaii, and the volume of 
postal business in the said area warrants such postal service; and 

Whereas such portion or portions of land suitable and appropriate 
for such post office facility are owned by the said Hawaiian Homes 
Commission ; and 

Whereas the provisions of the existing law of the United States do 
not authorize the disposition or use of any Hawatian Homes Com- 
mission land for post office purposes; and 

Whereas the Twenty-Ninth Legislature of the Territory of Hawaii 
did adopt Joint Resolution 9, and did therein request the Congress of 
the United States to amend the Hawaiian Homes Commission Act of 
1920, so as to authorize the erection and maintenance of post offices 
on such lands; and 

Whereas a bill has been introduced, and is now pending before the 
Congress of the United States, by the Honorable John A. Burns, 
Delegate to Congress from Hawaii, which, if enacted into law, will 
authorize the erection and maintenance of a post office in Hoolehua 
aforesaid: Now, therefore, be it 

Resolved by the Board of Supervisors of the County of Maui, Territory 
of Hawaii, That it does hereby respectfully request the Congress of 
the United States of America to favorably consider such legislation 
that may now be pending before it to amend the Hawaiian Homes 
Commission Act of 1920, to authorize the erection and maintenance 
of a post office in Hoolehua, island and district of Molokai, county 
of Maui, Territory of Hawaii, upon any portion of the land under the 
jurisdiction and control of the Hawaiian Homes Commission of the 
Territory of Hawaii, and to approve and pass the same so that it 
may become a law; and be it further 

Resolved, That a duly certified copy of this resolution be forwarded 
to the Honorable Dwight D. Eisenhower, President of the United 
States; to the Honorable Richard M. Nixon, Vice President of the 
United States and President of the United States Senate; to the 
Honorable Sam Rayburn, Speaker of the United States House of 
Representatives; to the Honorable James E. Murray, Chairman of the 
Committee on Interior and Insular Affairs of the United States Senate; 
to the Honorable Clair Engle, Chairman of the Committee on Interior 
and Insular Affairs of the United States House of Representatives; to 
the Honorable Olin D. Johnston, Chairman of the Committee on 
Post Office and Civil Service of the United States Senate; to the 
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Honorable Tom Murray, Chairman of the Committee on Post Office 
and Civil Service of the United States House of Representatives; and 
to the Honorable John A. Burns, Delegate to Congress from Hawaii. 

Seconded by soon Oak Lee. supervisor. 

Board of Supervisors: Ayes Eddie Tam, Chairman; Richard P. 
Caldito, Goro Hokama, Harry N. Kobavashi, Soon Oak Lee. Manuel 
S. Molina, Tom Tagawa, Hannibal Tavares (total, 8): excused 
Louis M. Ambrose (total, 1 










(Signed G. N. Tosur Enomoto, 
( ounty Clerk. County of Maui, T. H. 








e G. N. Toshi Enomoto, county clerk for the county of Maui, 
l. H., do hereby certify that the foregoing is a true and correct copy 








of Resolution No. 10 of the Board of Supervisors of the County of 
Maui, T. H., as passed on the 7th day of February 1958, the original 
of which is now on file in the Office of t] County Clerk County ol 
Maui, T. H. 

In testimony whereof, I have herewith subscribed my name and 
affixed the seal of the county of Maui, T. H., this 10th day of February 
L958. 

SEAL G. N. Tosuit Enomoro, 





















('ounty lerk. (ounty of Mi ui, e H 





COMMITTEE RECOMMENDATION 





The Committee on Interior and Insular Affairs recommends enact- 
ment of H. R. 8478, as amended. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, H. R. 
8478, as reported, are shown as follows (existing law proposed to be | 
omitted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman 


HawauAn Homers Commission Act, 1920, as AMENDED (42 Sta 
110: 48.0. 8. ©. FO1 (e 


pEC. Z07. (c) (] The Commission is authorized to grant licenses 
for terms of not to exceed twenty-one years in each case, to public- 
utility companies or corporations as easements for railroads, telephone 
lines, electric power and light lines, gas mains, and the like. The 


Commission is also authorized to grant licenses for lots within a dis- 
trict in which lands are leased under the provisions of this section, 
to 


(A) churches, hospitals, [and public schools] public schools, 
post office [ “a and other LMprove ments for public PUrypose S; 

(B) theaters, garages, service stations, markets, stores, and 
other mercantile establishments (all of which shall be owned by 
lessees of the Commission or by organizations formed and con- 


SS 


trolled by said lessees 
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The Commission is also authorized, with the approval of the 
Governor, to grant licenses to the United States for terms not to 
exceed five years, for reservations, roads, and other rights-of-way, 
water storage and distribution facilities, and practice target ranges 
Provided, That any such license may be extended from time to time 
by the C ‘ommission, with the approval of the Governor, for additional 
terms of three years: Provided further, That any such lice snse shall not 
restrict the areas required by the Commission in carrying on its duties, 
nor interfere in any way with the Commission’s operation or mainte- 


nance activities. 


))\ 








(TED SY t 


UNITED STATES OF AMe ; 
Calendar No. 2227 


85TH CONGRESS SENATE REPORT 
Pd S¢ ssion No. 2178 


AMENDING SECTION 73 (1) OF THE HAWAITAN ORGANIC 


ait ¥ ACT, AS ee 


a WIGAN 


OF 


1, 1958. Ordered to be printed 


MA 
REA! Nn ING ‘ROOM 


the Committee on Interior and Insular Affairs, 


submitted the following 


ror T 
lo iccompany HH. 


Interior and Insular Affairs, to whom was re- 
9502) to authorize certain exchanges of pu bhic 
of Hawai, having considered the same, re port 
hout amendment and recommend that the bill 


.. 9502 is to further amend the Hawauan Oreanic 
permit certain exchanges of public lands of the 
y aren not exceed 40 acres and the 
{ $15.000 

provisions of section 73 (1) of the Hawaiian Or- 
of territort ind cannot be made where the 
fH) gcres r $5,000 in value. H. R. 9502 in- 
limitation from $5.000 to $15.000 without affecting 
Lie oO reanie act was enacte cd, the S$: 5.000 figure was 
ver the value of the 40-acre tracts but due to the 

il] ho longer do So 
rewrote H. R. 9502, as introduced, in 
‘Secretary of the Interior in recognition of 
lues which has occurred during the 


! 
inition of land va 


xpenditure of Federal 


Interior dated January 8, 1958 


2O006 
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DEPARTMENT OF THE INTERIOR, 
Wasi ingtor Ces 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insula 
House of Re pre sentatives, Washington, D). 

Drar Mr. Encie: This responds t ‘equest for the views of 
this Department on H. R. 9502, a |! to authorize certain exchanges 
of public lands of the Territory of Hawan. 

We recommend that ie bill be not ens 

Unde1 the present provisions Of sectiol ‘ O I Hawatian 
Organic Act (48 U. 8. C., sec. 673), exchanges of territorial land 
cannot be made where the area involved exceeds 40 acres or $5,000 
in value H. R. 9502, if en uuld permit exchanges of land to 
be made without restrict 


was for land of equal o1 


The present 


; : 
exchangved are a alutarv protection to the pubir 


imitation n th | public 
these limitations 4 eeant broad diacratio 
Commissioner of Public Lands to dispose of 
through exchange, 9 appra 
biddi 
to bid 
pro- 
vision of |: reason of tl siderable inflation of | | values 
which hs . urres i { ' ore L ’ ; , * a a 
value limitation in section 73 (1) of th await reanic Act from 
hile | | disturbed, 


ottic ial 


1) 
au 


e submission 


Sincerely 


ment 


HANGES IN 


In compliance with subsection i ul th oe of the standime 
Rules of the Senate, char oes in ( xIStu or law made 1\ the bill, H. R. 
9502. as reported, are shown as follows ‘xistinge law proposed to | 
omitted is enclosed in 


exXISting law in 


SECTION (3 


141, 


: : ; 4 
No sale of lands for other than stead Irposes except 
as herein provided and no exchange by which the Territory 


shall convey lands, exceeding Ove! ortyv acre nrea o1 


[$5,000] $15,000 in valu shall be m: 


‘™~ 











Calendar No. 2233 


85TH CONGRESS SENATE REPORT 
No. 2184 


9d Session 


PAYMENT OF CERTAIN WAR CLAIMS 


AvGust 4, 1958.—Ordered to be printed 


Mr. O’Manonry, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany H. R, 11668} 


The Committee on the Judiciary, to which was referred the bill (H. 
R. 11668) to amend section 39 of the Trading With the Enemy Act of 
October 6, 1917, as amended, having considered the same, reports 
favorably thereon with amendments and recommends that the bill, as 
amended, do pass. 

AMENDMENTS 


On page 1, line 10, strike the figure ‘$5,000,000” and insert the 
figure ‘‘$3,750,000”’. 

On page 2, line 2, following the period, insert a new sentence as 
follows: 


There is hereby authorized to be appropriated to the 
Attorney General such sums as may be necessary to replace 
the sums deposited by him pursuant to this subsection. 


The purpose of these proposed amendments is contained in the 
statement below. 
PURPOSE 


The purpose of this proposed legislation, as amended, is to transfer 
funds from the proceeds of liquidated vested assets under the jurisdic- 
tion of the Attorney General into the war claims fund in order to 
satisfy unpaid awards heretofore or hereafter made under the War 
Claims Act of 1948, as amended. 


UNI 
OF MICHIGAN 


«> 


fi | 
AU 9 


20006 MAIN 
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STATEMENT 


The War Claims Act, as amended, authorizes the payment of three 
types of claims: Namely (a) claims of civilian American citizens 
captured and interned by the Japanese in the Philippines, Guam, 
Wake, and Midway Islands; (6) members of the Armed Forces of 
the United States captured and held as prisoners of war by enemy 
forces during World War IT; (c) claims by religious organizations or 
their personnel in the Philippines for relief furnished to Americans 
and for the physical damage to their educational, medical, and welfare 
buildings or facilities; and (d) claims based upon the sequestration of 
American-owned bank accounts or other credit in the Philippines. 
Awards certified to the Treasury by the a Claims Settlement 
Commission of the United States under the War Claims Act of 1948, 
as amended, are payable from the war claims fund. This fund, 
created by the War Claims Act of 1948, as amended, consists of the 
net liquidated proceeds of enemy German and Japanese assets vested 
by the Office of Alien Property, Department of Justice, under the 
provisions of the Trading With the Enemy Act, as amended. 

Pursuant to Public Law 997 (84th Cong., approved August 6, 1956), 
the Foreign Claims Settlement Commission has approved awards in 
favor of some of the religious organizations in the Philippines. At 
the time the legislation which became Public Law 997 was under 
consideration, the Foreign Claims Settlement Commission estimated 
the cost of the proposed program to be $8 million. Their analysis of 
the war claims fund at that time disclosed a balance of approximately 
$13 million which would remain in the fund after completion of the 
then pending claims programs. While the original estimates on the 
cost of the religious claims program have proved to be substantially 
correct, a letter from the Chairman of the Commission (attached 
hereto) shows that greatly revised and enlarged estimates of amounts 
needed by the Bureau of Employees’ Compensation for future claim 
payments under section 5 (f) of the War Claims Act have reduced 
by approximately $5 million, funds available for claims under Public 
Law 997. The program authorized by Public Law 997 terminated 
on February 6, 1958. Nineteen awards have been certified to the 
Secretary of the Tres asury and paid in the amount of $5,508,211.30. 
Final awards have been determined upon by the Commission, but 
not certified, on 21 additional claims in the amount of $3,203,270.95. 
A complete list and analysis of religious relief and property claims 
(filed pursuant to subsec. 7 (h) of the War Claims Act of 1948, as 
amended (Public Law 997)), is printed as appendix A in House Report 
No. 1590 (to accompany H. R. 11669). 

In addition, there remain pee 61 claims of individuals certified 
Dy the Commission under Public Law 896, approved July 3, 1948, and 

-ublic Law 303, approved April 9, 1952, totaling $26,5 510.30. These 
i. involve recertifications from the Army on _ prisoner-of-war 
claims. 

As reported by the Foreign Claims Settlement Commission, the 
unpaid awards under the 3 above-mentioned programs aggregate the 
sum of $3,229,781.25. The total deposits to the war claims fund by 
the Attorney General to date amount to $225 million. The Foreign 
Claims Settlement Commission has submitted the following analysis 
of the fund: 


DEPOSITED BY THE 
UNITED STATES OF AM@RICA 
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War claims fund analysis (as of Feb. 28, 1958) 


Total deposits to the war claims fund_- --- ocuwncdaacnacce Gane, Gee, UGE oe 
Withdrawals: 
Payment of claims, BEC - er aaiad & acadateess 23, 410, 954. 18 
Payment of claims, FCSC tone natenana) £tG OEE tee ee 
Administrative expenses, BEC... ............-.-.--.... 711, 223. 52 
Administrative expenses, FCSC_. Rcitdiearwde 5, 142, 741. 65 


Repayment of loans, State Department oh aa e 50, 550. 08 
BEC future payments_----- bp in: Speen aces tic eae aueecain 17, 500, 000. 00 
GAO certificate of settlement nia 69. 50 


Total_- si awlak joe eee ....-.. 224, 896, 728. 93 
tedeposits to the fund (credit) -- lea ha Eek tl 6, 729. 28 
Total withdrawals --_-_--—--- Pht eee ade ..-. 224, 889, 999. 65 
Balance, Feb. 28, 1958 Bde teed wee 110, 000. 25 
Anticipated transactions: 
Transfer from Office of Alien Property.........--------- — 5, 000, 000. 00 
Administrative expenses, FCSC, 1959 fiscal year_______-_- 85, 000. 00 
Transfer to payment of claims, FCSC, 1958 fiscal year_- 4, 205, 936. 00 
Total....... Ctbite be ee See rdw oceecenwenwe — 4, 290, 936. 00 


pediaawe pee 819, 064. 35 
1 $178,081,190 has been transferred from war claims fund to the ‘Payment of claims account” and as of 
Feb, 28, 1958, there was an unobligated balance in this account of $124,296.16. 


Balance_____-_- 


H. R. 11668 authorizes a transfer of $5 million to the war claims 
fund to satisfy certain unpaid awards. An analysis of the above 
table discloses that the Foreign Claims Settlement Commission has 
on hand $124,296.16, constituting an unobligated balance from the 
$225 million previously transferred. It therefore appears that a 
transfer of $3,750,000 will be ample to meet the current and antici- 
pated needs of the Commission for the payment of awards heretofore 
authorized by law. ‘This sum, added to the unobligated balance on 
hand, would afford the Commission a total of $3,874,296.16 with 
which to carry out the payment of authorized claims. It would 
leave approximately $644,000 in the war claims fund for adminis- 
trative expenses and for payment for any awards later determined 
allowable under existing statutes. 

As previously indicated, funds in addition to the $225 million 
previously transferred are needed to provide for the payment of pend- 
ing claims. ‘The Congress has already provided the authority for the 
programs, and on prior occasions the Congress has authorized the 
transfer of necessary funds for their execution. H. R. 11668 is 
patterned after Public Law 211 of the 83d Congress, which authorized 
and directed the Attorney General to cover into the Treasury for 
deposit into the war claims fund sums aggregating $75 million. 
However, it omits a sentence which appeared in Public Law 211 
providing authorization for the replacement of the funds so trans- 
ferred. This authorization was contained in the draft bill submitted 
to the Congress by the Foreign Claims Settlement Commission on 
January 23, 1958 (H. R. 10327, substantially identical to H. R. 
11668). This authorization may, therefore, be said to be acceptable 
to the executive departments concerned. The committee recom- 
mends the addition of an authorization for an appropriation to the 
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Attorney General of ‘‘such sums as may be necessary to replace the 
sums deposited by him pursuant to this subsection” in order to main- 
tain sufficient balances to assure the satisfaction of claims urged by 
those whose property has been made subject to the administration of 
the Trading With the Enemy Act. 

Hearings were conducted in the House of Representatives on H. R. 
10327. During the course of the hearings, representatives from the 
Department of Justice and the Foreign Claims Settlement Commis- 
sion testified in favor of this legislation. No testimony was received 
in opposition to this legislation. 

The committee recommends that this bill, as amended, be enacted 
in order to carry out the intent of the Congress that deserving claim- 
ants shall receive compensation through the war claims fund. It is 
the belief of the committee that the method provided in this legisla- 
tion is the most expeditious and fair manner of discharging this 
obligation. 

Attached to this report and made a part hereof are reports on this 
proposed legislation from the Department of State, Department of 
Justice, Foreign Claims Settlement Commission, and the Bureau of 
the Budge t. 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED SrarTEs, 
Washington, D. C., January 31, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Fore ign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Harris: This is in further response to your request of 
January 30, 1958, for the views of the Foreign Claims Settlement 
Commission on the bill (H. R. 10327) to amend section 39 of the 
Trading With the Enemy Act of October 6, 1917, as amended. 

Specifically, this bill would authorize and direct the Attorney 
General to transfer to the war claims fund, created by section 13 of 
the War Claims Act of 1948, as amended, the sum of $5 million for 
the purpose of satisfying outstanding awards and related payments 
authorized under that act. 

This Commission transmitted the subject bill to the Congress, in 
the form in which it was introduced, with a letter explaining in detail 
its nature and necessity and urgently recommending its early enac t- 
ment. It is respectfully requested, therefore, that the Commission’s 
letter of transmittal accompanying the draft of H. R. 10327 may be 
accepted as the report of its views on the bill, thus avoiding a repetition 
of the statements therein made. 

The Commission has been advised that there is no objection to the 
submission of this letter to your committee. 

Sincerely yours, 
Wartney Ginnitnanp, Chairman. 














qr 
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FoREIGN CLAIMS SETTLEMENT COMMISSION, 
oF THE UNITED SraTEs, 
Washington, D. C., January 23, 1958. 
The honorable the SPEAKER OF THE Hovusg, 
House of Representatives, Washington, D. C. 

Dear Mr. Speaker: There is transmitted herewith for the con- 
sideration of the 85th Congress the draft of a bill entitled ‘‘A bill to 
amend section 39 of the Trading With the Enemy Act of October 
6, 1917, as amended.” 

The purpose of the proposed bill is to immediately make available, 
by specific legislative direction, the sum of $5 million from the net 
liquidated proceeds of enemy assets vested under such act for the 
payment of certain awards by this Commission in favor of religious 
organizations in the Philippines on claims under the War C laims Act 
of 1948, as amended, as authorized in Public Law 997, 84th Congress, 
approved August 6, 1954. 

Section 39 of the Trading With the Enemy Act requires, among 
other things, that the net proceeds remaining upon the completion 
of the administration, liquidation, and disposition of any such assets 
shall be transferred to the war claims fund for payment of claims 
authorized under the War Claims Act. Pursuant to this directive 
$225 million has been so transferred and used for that purpose. 

Prior to the enactment of Public Law 997, it was fully expected 
that sufficient funds would be available from this source for payment 
of claims therein authorized. During the course of congressional 
hearings on this legislation, it was estimated that a maximum of $10 
million would be needed for payment of such claims. At that time 
there was a sufficient balance in the fund to meet this expected demand, 
and this Commission so advised the Congress. 

Sometime later the Commission was confronted with revised, and 
greatly enlarged, estimates of amounts needed by the Bureau of 
Employees’ Compensation for future claim payments under section 
5 (f) of the War Claims Act for death, injury, and disabilities suffered 
by civilian American internees during World War II. Upon setting 
aside such additional estimated amounts, sums available for the newly 
authorized claims under Public Law 997 were reduced by $5 million 
leaving insufficient funds available for payment of awards and ad- 
ministrative expenses incurred in the administration of that law. 

The Commission has substantially completed the processing of all 
claims filed under Public Law 997, totaling 109, with $29,854,337.36 
representing the gross amount claimed. Of this number 19 awards 
have been certified to the Secretary of the Treasury and paid in the 
amount of $5,508,211.30. Final awards have been determined upon 
but not certified on an additional 21 claims in the amount of 
$3,203 ,270.95. 

In view of the great urgency it is recommended that the proposed 
legislation patterned after Public Law 211, 83d Congress, (67 Stat. 
461), may receive the early attention of the Congress. 

Sincerely yours, 
WuitNey GILLILLAND, Chairman. 
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DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., February 14, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuatrman: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 10327) 
to amend section 39 of the Trading With the Enemy Act of October 6, 
1917, as amended. 

The proposed legislation would add a new subsection (c) to section 
39 of the Trading With the Enemy Act, as amended (50 U.S. C. App. 
39) authorizing and directing the Attorney General to cover not to 
exceed $5 million of the proceeds of vested property into the Treasury 
for deposit into the war claims fund. The Attorney General would 
be protected from the danger of any deficiency of ‘funds needed in 
connection with the administration of the Trading With the Enemy 
Act by the authorization for an appropriation of “such sums as may 
be necessary to replace the sums deposited by him pursuant to this 
subsection.”’ 

The purpose of the proposed legislation is to provide additional 
funds needed for the payment of ¢ laims which have been processed by 
the Foreign Claims Settlement Commission under Public Law 997 of 
the 84th C ongress. The bill would provide congressional authority 
for the transfer of the needed funds. It is patterned after Public Law 
211 of the 83d Congress which authorized and directed the Attorney 
General to cover into the Treasury sums aggregating not more than 
$75 million for the purposes of the War Claims Act of 1948. 

The Department of Justice favors the enactment of this bill. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
LAWRENCE E. WaALsH, 
Deputy Attorney General. 


DEPARTMENT OF STATE, 
Washington, February 28, 1958. 
Hon. Oren Harris, 
Chairman. Committee on Interstate and Fore gn Commerce, 
House of Representatives. 

Dear Mr. Harris: Further reference is made to your letter of 
January 30, 1958, requesting a report on H. R. 10327, to amend section 
39 of the Trading With the E nemy Act of October 6, 1917, as amended. 

The proposed amendment would add a subsection (c) to section 39 
of the act and would authorize and direct the Attorney General to 
cover into the Treasury, for deposit into the war claims fund, from 
property vested under that act, sums not to exceed $5 million for the 
payment of unsatisfied awards heretofore and hereafter made under 
the War Claims Act of 1948, as amended. 

The Department has no objection to the enactment of legislation 
as proposed by H. R. 10327. 
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The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 
Sincerely yours, 
Witiiam B. Macomper, Jr., 
Assistant Secretary 
(For the Secretary of State). 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BupDGET, 
Washington, D. C., February 14, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuatrMman: This is in reply to your letter of January 
30, 1958, requesting the views of this Bureau with respect to H. R. 
10327, a bill to amend section 39 of the Trading With the Enemy Act 
of October 6, 1917, as amended. 

The Chairman of the Foreign Claims Settlement Commission, in 
the report he is making to your committee on this bill, is recommending 
its enactment for the reasons set out therein. 

This Bureau concurs with the views contained in this report and 
recommends that this measure be enacted. 

Sincerely vours, 
Ratew W. E. Rem, 
Assistant Director. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the standing 
rules of the Senate, certain changes in existing law made by the bill, 
as reported, are shown as follows (present law in roman, proposed 
new law in italics), 


Section 39 oF THE TRADING WitH THE ENemy Act, As AMENDED 


Sec. 39. (a) No property or interest therein of Germany, Japan, 
or any national of either such country vested in or transferred to any 
officer or agency of the Government at any time after December 17, 
1941, pursuant to the provisions of this Act, shall be returned to 
former owners thereof or their successors in interest, and the United 
States shall not pay compensation for any such property or interest 
therein. The net proceeds remaining upon the completion of admin- 
istration, liquidation, and disposition pursuant to the provisions of 
this Act of any such property or interest therein shall be covered into 
the Treasury at the earliest practicable date. Nothing in this section 
shall be construed to repeal or otherwise affect the operation of the 
provisions of section 32 of this Act or of the Philippine Property Act 
of 1946. 

(b) The Attorney General is authorized and directed, immedixtely 
upon the enactment of this subsection, to cover into the Treasury 
the United States, for deposit into the war claims fund, from property 
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vested in or transferred to him under this Act, such sums, not to exceed 
$75,000,000 in the aggregate, as may be necessary to satisfy unpaid 
awards heretofore or hereafter made under the War Claims Act of 
1948. There is hereby authorized to be appropriated to the Attorney 
General such sums as may be necessary to replace the sums deposited 
by him pursuant to the foregoing sentence 

(() The Attorney Ge neral 1S authorized an / directed. immediately 
upon the enactment of this subsection, to cover into the Treasury of the 
United States, for de posit into the War Claims Fund. from property 
vested in or transferred to him under this Act, such sums, not to exceed 
$3,750,000 in the aggregate, as may be necessary to satisfy unpaid 
awards heretofore or hereafter made under the War Claims Act of 1948, 
as amended. There is hereby authorized to be appropriated to the At- 
torney General such sums as may be necessary to replace the sums de- 
posited by him pursuant to this subsection. 


O 











Calendar No. 2234 


851H CONGRESS SENATE artes 
2d Session 


AMENDING SECTION 7 OF THE ADMINISTRATIVE EXPENSES ACT 
OF 1946, AS AMENDED, TO PROVIDE FOR THE PAYMENT OF 
TRAVEL AND TRANSPORTATION COSTS OF PERSONS SELECTED 
FOR APPOINTMENT TO CERTAIN POSITIONS IN THE CONTI- 
NENTAL UNITED STATES AND ALASKA, AND FOR OTHER PUR- 
POSES 


August 4, 1958.—-Ordered to be printed 


Mr. McC.Le.uan, from the Committee on Government “ONT ERS iy 
. . ia 
submitted the following OF MICHIGA 


REPORT SEP 2 1958 


[To accompany H. R. 11133] MAIN 
READING ROOM 


The Committee on Government Operations, to whom was referred 
the bill (H. R. 11133) to amend section 7 of the Administrative Ex- 
penses Act of 1946, as amended, to provide for the payment of travel 
and transportation costs of persons selected for appointment to 
certain positions in the continental United States and Alaska, and for 
other purposes, having considered the same, report favorably thereon, 
with amendments, and recommend that the bill, as amended, do pass. 

The amendments are as follows: 

Page 2, lines 1 and 2, after the word “persons” strike out ‘selected 
for appointment to’’, and insert in lieu thereof “appointed to positions 
in the natural and mathematical sciences, engineering, and archi- 
tectural fields, and to related technical” 

Page 2, line 4, after the word ‘shortage’’ insert “in those skills 
which are critical to the national security effort,” 

Page 3, strike out subsection (c), tines 1 through 11. 

Page 3, line 16, strike out the word ‘five’ and insert the word 
“two”. 

Page 3, line 12, strike out “‘(d)’’ and insert ‘‘(c)”’. 

Page 3, after line 17, add a new subsection (d) as follows: 

(d) Nothing contained in this section shall impair or 
otherwise affect the authority of any department under 


existing law to pay travel and transportation expenses of 
persons designated in subsection (b) hereof, 


PURPOSE 


This bill would provide the necessary authority to the Federal 
Government to establish a program to authorize payment of travel 
20006 
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and moving expenses of prospective employees reporting to their first 
duty station for employment in positions determined to be in shor tage 
categories on the same basis as payments to regular civilian e mployees 
upon transfer of official station or on original appointment to an 
overseas post of duty. This authority is deemed necessary to enable 
the various departments and agencies to employ pe ‘rsonnel whose 
services are in short supply, and w vhose skills are critical to the national 
security effort, when the Civil Service Commission certifies that such 
positions are so classified. The objective is to enable the Govern- 
ment to attain a competitive status with private industry in the 
hiring of highly trained personnel. 


COMMITTEE ACTION 


During committee consideration of this bill, certain questions were 
raised relative to the manner in which provisions of the bill might be 
administered. Members of the committee expressed the opinion 
that certain safeguards should be provided in the pending legislation 
in order to prevent possible abuses. The committee therefore 
revised H. R. 11133 by adopting the amendments set forth above. 

During the executive session of the committee, the suggestion was 
made that the Civil Service Commission determine what positions 
are now, and may continue to be, in short supply. In commenting 
on this point the Civil Service Commission takes the position that 


As drafted, the bill would apply to occupations in which 
the Civil Service Commission determines that a manpower 
shortage exists. This language gives us the flexibility to 
meet changing labor market conditions as they arise and we 
favor this language rather than identifying in the bill specific 
positions to whic h the legislation would apply. 


Also commenting on this point, the Comptroller General of the 
United States stated: 


We do not believe it would be advisable to attempt to 
specify the positions or classifications to be designated in 
the “shortage’’ category because of our understanding that 
the shortage occupations vary from time to time; also, a 
shortage in a particular category in one area may not be the 
same in another area. 


The first amendment approved by the committee limits the cate- 
gories to which this bill could be ¢ applie “1 to nonclerical positions. 

It was also the view of the committee that there should be a shorter 
time limitation under which the provisions of this bill would be 
effective. The bill, as approved by the House, provides that the 
legislation will expire at the end of 5 years. The committee, after 
consideration of this provision, amende d the House bill to restrict its 
application to 2 years, thus insuring a review by the next Congress, 
as well as consideration of the possible need for extension of the 
authority to specified types of positions which might then be found 
to be in short supply and difficult to fill. 

Members of the committee also expressed some concern that the 
enactment of the bill might open avenues for abuse of the authority 
provided, particularly as to payment to prospective employees who 
are requested to report to a Government installation for an interview 
regarding possible employment. ‘The bill, therefore, was amended by 
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striking the original section (c) of the bill as approved by the House 
which ‘would authorize payments to prospective employees who are 
requested to come to a Government agency for an interview. 

The Chairman of the Civil Service Commission will be requested to 
submit to the Committees on Government Operations during the next 
Congress a report on the operations of the act as amended, with fur- 
ther recommendations for amendments that may be found to be neces- 
sary, in order that a complete review may be made with the objective 
of effecting appropriate changes that may be indicated at that time. 

Officials of the TVA expressed concern that enactment of this 
legislation might disrupt a TVA practice of paying certain transporta- 
tion costs and moving expenses of new employees which TVA has 
followed for many years. In accordance with a request submitted to 
Senator Lister Hill and forwarded by him to the committee, the 
TVA suggested that this amendment be added to the bill in order to 
ager § with existing law under which the TVA has based its authority 
to pay moving and transportation costs under its basic legislation. 
The final committee amendment complies with this rec ommenda- 
tion. The Civil Service Commission advised the committee that in 
its opinion, this bill will not affect TVA’s authority in any way, but 
that there would be no objection to the amendment. 


SPECIAL REPORT ON COMPARATIVE ALLOWANCES FOR MOVING AND 
TRANSPORTATION COSTS OF GOVERNMENT EMPLOYEES 


At the request of the Committee on Government Operations, the 
Civil Service Commission prepared a chart showing the allowable 
expenses for civilian employees, uniformed personnel, and Foreign 
Service personnel in connection with permanent change of station. 
Since this is the first such study made, and because it would not 
otherwise be part of any permanent record, this chart is included at 
the end of this report. (See p. 12.) 


AGENCY COMMENTS 


The following communications were received by the chairman of 
the committee from the Bureau of the Budget, the Civil Service Com- 
mission, the Comptroller General, and the Department of Defense 
setting forth their views on S. 3872, an identical companion bill to 
H. R. 11133; and from Senator Lister Hill, relative to the amendment 
approved by the committee: 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BurEAU OF THE BupnGeEt, 
Washington, D. C., July 17, 1958. 
Hon. Joun L. McC.etian, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of 
June 10, 1958, pnts the views of the Bureau of the Budget 
with respect to S. 3872, a bill to amend section 7 of the Administrative 

<“xpenses Act of 1946, as amended, to provide for the payment of 
travel and transportation cost of persons selected for appointment to 
certain positions in the susiineail United States and Alaska, and for 
other purposes. 

The proposal would authorize payment of travel and moving ex- 
penses of prospective employees reporting to their first duty station 
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for employment in positions determined to be in shortage categories, 
and would also authorize payment of travel and per diem expenses in 
connection with interviews of candidates for employment in such 
positions, all under regulations of the President. 

The travel and transportation provisions of the new subsection 

(b) of section 7 will permit the persons selected to receive transporta- 
tion and per diem for themselves, and transportation of their families 
and household goods. Such payments would be on the same basis as 
payments to regular civilian employees upon transfer of official 
station or on original appointment to an overseas post of duty. The 
provisions of subsection (c) will permit qualified persons to be paid 
transportation and per diem expenses when invited by an agency to 
visit it for purposes of interview for possible employment. In such 
instances, expenses weuld be allowable on the same basis as payments 
to regular employees tor travel expenses for duty while away frem 
official duty station. 

The basic objective of the proposed bill is to place the Government 
in a more nearly competitive position in the recruitment of persons for 
employment in positions for which a manpower shortage exists, 
particularly scientific and engineering positions. 

Your letter requests consideration of certain questions raised by the 
committee with mere to designation in statute of “shortage” 

category positions, to justification for travel expense payments to 
prospective ec mploye es for interview purposes, and to possible abuses 
under the bill. These matte rs are discussed in some detail in a report 
which the Chairman of the Civil Service Commission is submitting to 
your committee on the bill. As the draft bill was presented by the 
Civil Service Commission, pursuant to the recommendation of the 
President’s Committee on Scientists and Engineers and following 
intensive developmental work by Commission staff, the Bureau defers 
to the views of the Chairman as to the questions raised. 

The Bureau of the Budget recommends the bill to the favorable 
consideration of your committee. 

Sincerely yours, 
Puiuiie S. Huacues, 
Assistant Director for Legislative Refere nce. 


Unirep Srates Crivit SERVICE ComMIssion, 
Wash ington, 19: GF July 14, 1958 
Senator Joun L. McCieiian, 
Chairman, Government Operations Committee, 
United States Senate, Washington, D. C. 

Dear Senator McCrietian: On June 3, 1958, the Senate Govern- 
ment Operations Committee considered S. 3872 in executive session. 
This bill would provide travel and moving expenses for new employees 
in certain shortage occupations from their homes to their first duty 
stations, as well as permit certain other travel expenses prior to 
employment. 

During this executive session your committee asked Mr. Irving 
Kator of my staff, who was giving technical assistance to the committee 
at that time, to prepare a comparison of the travel and moving ex- 
penses now provided for civilian employees, for uniformed personnel, 
and for Foreign Service personnel. This comparison has been pre- 
pared in the form of tables, and under separate cover we are sending 
you 20 copies of these tables for information of the committee. 
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We have covered in the comparison tables the major allowable 
expenses provided for each category of employee. We have avoided 
giving the exceptions and minor expenses im order that a meaningful 
comparison could be made on the basis of the major provisions. We 
thought this approach would be more helpful to the committee than 
spelling out all exceptions and minor provisions. 

if S. 3872 is enacted, newly hired civilian employees in certain 
shortage occupations could be allowed, in moving from their homes 
to their first duty stations, the same expenses as civilian employees 
now receive on being transferred from one station to another. "The 
expenses civilian employees now receive on being transferred are 
shown in the comparison tables. As the tables also indicate, newly 
hired Foreign Service personnel now receive travel and moving 
expenses to their first duty station. Other civilian employees of the 
Government do not receive these expenses. The purpose of S. 3872 
is to provide expenses of this kind for new civilian employees whose 
skills are in short supply and whose services are critically needed by 
the Federal Government to carry out important research, develop- 
ment, and other activities. 

If there 1s any more information that we can provide in connection 
with allowable travel expenses or in any other way in connection with 
S. 3872, please call on us and we will be glad to do so. We believe 
that S. 3872 is important legislation for the Federal Government, and 
we hope that your committee will be able to act on it favorably. 

Sincerely yours, 
Warren B. Irons, EKrecutive Director. 


Unrrep Srates Crvin Service Commission, 
Washington, D. C., July 18, 1958. 
Senator Joun L. McCie.uan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear Senator McC.ieuan: This is in reply to your letter of June 
10, 1958, requesting the views of the Civil Service Commission on 
5. 3872, a bill to provide travel and moving expenses to certain new 
employees of the Federal Government. 

5. 3872 has the full support of the administration and of the Civil 
Service Commission. It was drafted by the Civil Service Commission 
in recognition of a serious recruitment problem and was submitted to 
the Congress as legislation vitally needed by Federal agencies in order 
to carry out properly many important functions of the Federal 
Government. 

The purpose of this bill is to help in recruiting persons in shortage 
occupations. Shortages of trained manpower exist now and are 
expected to continue into the years ahead. At the same time, the 
demands of government laboratories, research centers, and other 
installations for trained personnel will increase. This bill will assist 
Federal agencies in recruiting a fair share of the skilled manpower 
they need to accomplish their important missions. 

We hope the recent pay adjustment will help in solving some of 
our recruitment problems. Where it does, the sethantes to pay travel 
expenses as provided in S. 3872 will not apply. We believe, however, 
that many shortages will continue and that others will arise. It is 
in these instances that the authority provided by this bill will be of 
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great value in matching the competitive practices of other employers 
who are also seeking highly trained and skilled employees. 

Your letter requests the Commission to consider several questions 
regarding provisions of the bill. Our views on these questions appear 
below in the order in which you raise them. The first question concerns 
the identification of occupations to which the bill would apply. As 
drafted, the bill would apply to occupations in which the Civil Service 
Commission determines that a manpower shortage exists. This 
language gives us the flexibility to meet changing labor market 
conditions as they arise and we favor this language rather than 
identifying in the bill specific positions to which the legislation would 
apply. 

In making actual determinations of shortage occupations for 
purposes of S. 3872, we will — the same general principles and 
procedures as we have been following under section 803 of the Classifi- 


cation Act. [ we his section ol the Classification Act, Congress 
has charged the Civil Service Commission with raising rates for 


ree 

hard-to-fill as where this will assist in recruiting personnel. 
We have had considerable experience in determining shortage occupa- 
tions under section 803 and we believe that we have administered 


this provi ion effectively and to the benefit of the Government. At 
the same time oul approach has been a conservative on Sound 
justification is required before rates will be raised. To date, rates 


have been raised for only about 67,000 positions, mostly scientists 
and engineers, out of the almost 1 million positions under the Classi- 
fication Act. We have not raised rates under section 803 for clerks 
or sti nographers although aul authority exte _ to these positions. 
Not all the shortages where we might apply this legislation are 


necessarily refi ected in those positions for which we are now paving 


increased — rates. Other shortages may arise in individual 
agench — specific geographic areas, or even nationw ide. The par - 
ment of el and moving expenses the si sit lle itions might overcome 
these shortages or at least limit ace severity and thus avoid the 
need for the more expensive procedure of having to pay higher rates 
under section 803. Therefore, we think it is important in the interest 


of economical administration for us to have authority to determine 
those shortage positions to which this legislation could be applied. 
Your second question relates to payment of travel expenses for 
prospective employees. The payment of travel expenses for persons 
prior to employment is a common practice in private industry in short- 
age occupauions. Private industry has found that to attract nigh 
ee lity person! el it is often necessarv to show them the p lant and t 
acilities and the equipment they will be able to work with. The sak 
ren of this provision in S. 3872 is not to interview people to determine 


their qualifications. Its purpose is to convince ee persons by 
a visit to the Federal installations that their should be with the 
Federal Government. The cost of this prov ision will be only a small 
part of the total cost under the bill but we believe the benefits will be 


sienificant. We estimate that $150 will cover any travel expenses for 
persons inetidiaae 4 to Federal agencies prior to employment. Agencies 
will not be required to pay these expenses i] ! all Cases They will co 


so only when they feel that this will help them to recruit qualified 
persons for hard-to-fill positions. 

Your final question pertains to the prevention of abuses under the 
provision of the bill authorizing the payment of travel expenses for 
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prospective employees. We do not believe that this provision is sub- 
ject to abuse. It 1s limited to occupations found to be in short supply 
by the Civil Service Commission and expenses may be paid only to 
persons who have first been found qualified to perform in these occu- 
pations. In addition, we believe responsible Federal administrators 
in our agencies will make certain that this provision of the bill is not 
abused. Further, agencies will be expected to issue instructions to 
insure that this provision of the bill is used solely for the purpose 
intended. We urge the committee to consider the value of this provi- 
sion in recruiting high-quality personnel for the Government service. 

The Commission believes that this legislation will materially assist 
Federal agencies in recruiting needed personnel. Many vital Federal 
programs are at stake. The quality of our research and development 
work as well as our standing in the race into space depend in large 
measure on the number and quality of trained people we can recruit 
for important Government positions. For these reasons we urge the 
committee to act favorably on S. 3872. 

The Bureau of the Budget has informed us that it has no objection 
to the submittal of this report. 

sv direction of the Commission: 

Sincerely yours, 
Harris Ettswortu, Chairman. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 23, 1958. 
Hon. Jonon L. McCLe.uuan, 
Chairman, Committee on Government O pe rations, 
l'nited States Senate. 


yeAR Mr. CuartrMan: Your letter of June 11, 1958, requests our 
views on 8S. 3872. 

The apparent objective of the bill is to enable the Government to 
compete on a more equal footing with private industry for personnel 
in shortage categories. To achieve this objective the bill would pro- 
vide for payment of the traveling expenses of persons selected for 
appointment to Government positions in the United States and 
Alaska and for payment of expense of transportation of their immediate 
families and household effects; also, the bill would authorize payment 
of the traveling expenses of qualified persons who are invited to visit 
a department or agency for purposes connected with employment. 

A bill, H. R. 11133, identical to S. 3872, was the subject of hearings 
in the Committee on Government Operations, House of Representa- 
tives, and was favorably reported without any recommended amend- 
ments under date of May 22, 1958, Report No. 1764. We testified on 
H. R. 11133 concerning certain suggested language changes which 
would insure that payment of traveling expenses and transportation 
of household effects under the bill would be on the same basis as pay- 
ment of similar expenses to other Government employees upon transfer 
of official station or travel to a first duty station outside the continental 
United States. We subsequently agreed that these language changes 
could be obviated by a clarifying explanation in the committee’s 
report, such an explanation being inserted on page 3 of Report No. 
1764. 
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In a letter dated February 25, 1957, to your committee on a similar 
bill, S. 1132, we also discussed the language changes referred to above. 
However, in view of the explanation now contained in the House 
report, those comments are no longer appropriate 

While we have no facts indicating the extent of the need throughout 
the Government departments and agencies for the proposed legislation, 
we are of the opinion that S. 3872, if enacted, would tend to facilitate 
the employment of needed personnel and to that extent would be in 
the interest of the Government. 

You ask us to give consideration to the following question: (1) 
Should the bill specifically identify positions or classifications to be 
designated in the “‘shortage’”’ category, (2) what justification can be 
made for payment to prospective employees who come to a Govern- 
ment installation, on request of an agency, for an interview regarding 
employment with the ( tovernment, and (3) what further precaution 
may be taken to prevent abuses under those provisions of the bill? 

We do not believe it would be advisable to attempt to specify the 
positions or classifications to be designated in the ‘‘shortage”’ category 
because of our understanding that the shortage occupations vary from 
time to time; also, a shortage in a particular category in one area may 
not be the same in another area. 

The payment of the traveling expenses of a prospective employee 
for the purpose of visiting a department or agency is stated by the 
Civil Service Commission to be 1 necessary in order that the person 
may inspect the kind of equipment he will have to work with, who his 
coworkers will be, and the living conditions for himself and his family. 
The Commission indicates that the Government may gain from pay- 
ment of such expenses because its equipment and physical plant are 
often superior to those in ra ate industry, such matters being a 
powerful inducement for able scientists and engineers. The real 
justification for are nt of such expenses of prospective employees 
would, therefore, appear to be whether it serves as an effective recruit- 
ment device in categories of manpower shortage where the agency’s 
need is acute. 

As to precautions which may be taken to prevent abuses under the 
provisions of the bill it may be that the committee would want to 
restrict the preemployment interview travel to persons in the con- 
tinental United States since the present provisions of the bill are 
sufficiently broad to apply to persons residing overseas who may be 
invited to visit an agency. This could be accomplished by adding the 
words “in the continental United States” after the word “business”’ 
in line 4, page 3 of the bill. Of course, it is possible that the provision 
for payment of the travel expenses of a person selected for appoint- 
ment and the transportation of his immediate family and household 
effects would be a sufficient recruiting incentive without the additional 
provision for payment of the traveling expense of a person invited to 
visit an mstallation. 

In the hearings, before the Committee on Government Operations, 
House of Representatives, some concern was expressed as to a person 
obtaining preemployment interviews merely for the purpose of free 
travel to a particular location. This type of abuse would be difficult 
to control because it would be impossible in most cases to determine 
a person’s intentions in accepting travel at Government expense. 
Possibly, some degree of control could be exercised by limiting the 
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number of preemployment interviews to a person, involving free 
travel, to a specified number each year and requiring that if the 
person accepted free travel in excess of such number he would be 
liable to refund the amounts expended by the Government for the 
excess trip or trips. Also, the committee might wish to establish a 
limitation for an agency based, perhaps, on a percentage of vacancies 
in shortage categories. 

Sincerely yours, 

JosEPH CAMPBELL, 
Comptroller General of the United States. 





GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., July 22, 1958 
Hon. Joun L. McCue an, 
Chairman, Committee on Government Operations, 
United States Senate. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Defense on S. 3872, 85th Congress, a bill 
to amend section 7 of the Administrative Expenses Act of 1946, as 
amended, to provide for the payment of travel and transportation 
cost of persons selected for appointment to certain positions in the 
continental United States and Alaska, and for other purposes 

The purpose of S. 3872 is to provide authority for the use of appro- 
priated funds to pay for the expense of travel of persons selected for 
appointment to positions in the continental United States and Alaska 
for which the Civil Service Commission determines there is a man- 
power shortage, including expense of transportation of their immediate 
families and their household goods and personal effects from places 
of actual residence at time of selection to their first duty station, 
with certain limitations. The bill would also authorize use of appro- 
priated funds to pay travel expenses of persons found qualified to 
perform in positions for which the Commission determines there is 
a manpower shortage when such persons are invited to visit an 
agency or department for purposes connected with employment. 

Section 7 of the aC ——. Expenses Act of 1946 (60 Stat. 
808, as amended, 5 U.S 3B-3) now makes appropriations avail- 
able for travel and reaseecian of new appointees from their places 
of actual residence at the time of appointment to places of employ- 
ment outside the continental United States, with other provision 
being made for payment of similar expenses under specified circum- 
stances on return of employees from their posts of duty outside the 
continental United States. 

The Department of Defense strongly favors the enactment of 
S. 3872 as legislation which will be of material help in recruiting 
persons in shortage occupations. 

Lack of authority to pay travel and transportation expenses of new 
employees from their homes to first duty stations within the United 
States has been the cause of many costly recruitment failures. As 
reported by the Cordiner C ee this practice is on the increase 
in private industry. Competition for the services of personnel for 
whom there exists a manpower shortage, particularly scientists and 
engineers, is especially keen. While Government cannot furnish all 
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the inducements which private industry can offer to prospective em- 
ployees, its ability to pay initial travel expenses would remove an 
important deterrent to the acceptance of Government employment. 

Similarly, provision for payment of travel expenses of a prospective 
employee to visit a Government agency, particularly its laboratories 
and other scientific and technical offices, would place the Government 
on a more > equal footing with private industry in competition for 
personni 1 in short supply whose skills are essential to the national 
securit ye ffort. 

You have also requested the views of the Department of Defense on 


three questions vith reference to the provisions Ol ©; oie. The 
Department’s views on these questions are presented below, in the 
order in which the questions were raised. 

The first question concerns identification in the bill itself of th 
occupations to which it would apply. Th ' Depariment of Defense 
does not consider this to be practicable. Flexib ili itv to meet changing 
labor market conditions as they arise is absolutely essential. Occupa- 
tions which are in shortage category at this time may not be 6 months 
or a veal , fror , now, and vice versa [t is more appropriate LO leave 
he de termination to th C vil Service Commission, “as it provid “ LT} 
the bill. The Commission has had experience in this area, in its admin- 
istration of the provisions of section 803 of the Classification Act 


Your second question relates to ‘ustification for payment of travel 
expenses to prospective employees who, on request of a Government 
agency, visit a Government installation for a purpose connected with 
employment. Payment of such expenses has become a common prac- 
tice in industry for shortage occupations. The Department of 
Defense would gain importantly if able to pay travel e apenas s in these 
circumstances. Its -cereare tg equipment, and physical plant 
often surpass the best in private industry, and these things can be a 
powerful inducement for able scientists and cee gut this 
advantage is Inst unless the Department is able to bring qualified 
persons in to see them and, in appropriate cases, to pay their travel 
expenses. 

In your third question you ask about further precautions which may 
be taken by appropriate amendments to prevent abuses under the 
provisions of the bill. The Department of Defense believes that the 
bill contains adequate safeguards to prevent abuses, and has no 
amendments to suggest. Authority to pay travel and moving expenses 
would be limited to occupations found by the Civil Service Commis- 
sion to be in short supply. Such expenses would be paid only to 
persons found qualified to perform in these occupations. In addition 
to such safeguards as may be established by the Commission, this 
Department would issue instructions to insure that the provisions 
of the bill were used solely for the purpose intended. 


S. 3872, if enacted, woul | greatly assist in the effective implementa- 
tion of this Department’s research and development programs and 
other activities essential to the national security. Favorable action 


on the bill by your committee is strongly urged. 

No provision has been made in the budget estimates submitted by 
the Department of Defense for fiscal year 1959 for the expenditures 
which would be required if this proposal were enacted. The annual 
cost of the legislation to the Department cannot be determined until 
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such time as the standards are established by the Civil Service Com- 
mission. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this report to the Congress. 
Sincerely yours, 
Rosert Drcuert. 


Unirep Srares SENATE, 
ComMITTEE ON LABor AND Puptic WELFARE, 
Washington, D. C., June 25, 1958 
Hon. Huserr H. Humpurey, 
United States Senate, 
Washington, D.C. 

My Dear Hurerr: There is before the Senate Committee on 
Government Operations of which you are a member a bill to amend 
section 7 of the Administrative Expenses Act of 1946. The proposed 
legislation to which I refer _ S. 3872. 

As I am sure you know, 8. 3872 would authorize payment of travel 
and moving expenses of new employees and applicants for positions 
with respect to which the Civil Service Commission determines a man- 
power shortage to exist. I understand that passage of this bill is not 
required to permit the Tennessee Valley Authority to pay such travel 
and moving expenses but that the legislation could have an adverse 
effect on TVA’s present status in this regard. To safeguard against 
this and to clarify the situation, the following amendment as sub- 
section (e) to S. 3872 has been suggested: 

‘(e) Nothing contained in this section shall impair or otherwise 
affect the authority of any department under existing law to pay 
travel and transportation expenses of persons designated in sub- 
sections (b) and (c) hereof.” 

I shall appreciate your consideration of this proposal and any 
comments or further suggestions you may have regarding the matter 

With kindest regards, | am 

Very sincerely, 
Listér Hix. 








— 
a) 


rsonnel in connection with permanent chanae of station 


pe 


onnel, and Foretiqn Service 


pei 


ned 


1,07 


im 


plo /¢ 


expenses for ¢ ivilian em 


(llou able 


GOODS 


HOUSEHOLD 


I. 


ice } 


rv 


oreign ¢ 





AMENDING 





per 


and 











lude 


Items in 


THE 





iners. 
ghts.) 
, lir 


junds, de- 


| status. 











OL 


s on salary grout 


Dept 


1 for 


un 


maxin 








a ar 
“eM 


Of 
— 





basis. 


ADMINISTRATIVE 





an | 
— 28 


ied 


t expense a 


( 


ern 













—~ T 






EXPENSES ACT 


station 








13 


EXPENSES ACT 


E 


ADMINISTRATIV 


/ 


NDING THE 


4 


AME 


LIB) WOTLIUIOD JO 4S00 
peaoxs 09 4OU) UIMUITXeUl oTuI Jad sqyued CT 
‘safojduie Aq pelmaedurosoe you ‘vouBAVA TK 
peumo Ajoyearid Aq [aAv1y syUspuedep Tey AA 
“mOTp Jad WIOlj epeU Usd 
-1od cg 03 CT 03 dn wojonpep ‘seIVig peu 
Aq poystuiny BUuIspo, J0/pue s[voul s1ey A 
‘Awp sod 1¢ ‘srevaA [] Jepug 
‘Avp Jod Z$ ‘19A0 pUB SIBIA TT 
04 sdoip 
warp Jod ‘sep 6 Jsig 103J8 ‘pavoqdiys uo way AY 
mnuixtu Aep Jed ¢¢ ‘sive [[ Jopug 
"mNnuyxeu Ap Jed o¢ ‘19A0 PUB SIBOA [| 
; ‘u 

















‘auejd uo seqeis peyUy 
*minuixeul Aep Jad 9¢ ‘saved [] J 
*ainulyxeui Aep Jed Z1¢$ *: uSsIBad |] 
:$0984IS Uy 











iu 








4q poepraoid aorjepourm0s 


jourojne uMo Aq 
*(jUueTIU 








JOABI} WeyM pred Os[e Wap 























“AOK) jo ost JUBADPB 0} neq mM 8 JoLleo 
WOUIUIOI JO 3800 PsVddXe 0} JOU) oj TUT Jod sjUed 
OL ‘aIqourl0jne peuAo [AABIY JT 
“yuo010d ce-c, 03 dn uoTjor saqvis pe 
&q poeysluiny surspoy, 10 G s[Boul 

‘SABP 6 YS] Joye ABp I 





z$ 03 sdoip Ip J pavoqdiys uo way, 
‘Aep Jod o¢ ‘drys 10 ‘ure.y ‘aueld uo 
S8JBIE PIU epysyNo [aABvly Uy 
UINUWITX BUI 





Aep Jed Z1$ ‘sewig pewyUuyg M 


*‘jyueWIUI 





B SSBIO-JS] 


OUIT 





su IVE 





(‘aya 19d s1U90 gT padoxe 
; 0} Jou A|TUIBy 10j JUVUIOSINQOIYIA [BIOL) 
| “siBod ZI 01 ¢ 
| pose JUspuedep ove Joy o[1m Jod sjue0 ¢ 
| ‘ZI JOAO 
quepuedep [eUuo|yIppe Yyove JOJ syuseo ¢g 
"I8AO IO SIBdA ZI P9dB syuepued 
-9p Z 4SIy JO Youo Joy oI Jed sjua 9 
sesuedxe 


(4911189 UOTIUI0D JO 4800 
pae0xe OF JOU) WINUTTXeU o]]UI Jed S}U80 OT 
‘seAO[dme Aq paruvduroodoe jou ‘aouvAeAU0d 






















































JUIMIMIBAOF) Ye UOreIOdsueIy JO Ne] Ul | peumo Alojwatid Aq [aABij syUepUuedsp Toy A 
| 
| 
| 
| 
i 
“OUON | duo N 
‘qUsMITIBAON) ayy Aq} *JWeUIMIVAOD 9yy Aq 
POPIAOIG SUOILT LO SSB] JSOMO'T | | }UPOULUIOD. SSBp)-IsIg Jsoae 
: I 
THAVUL SALNYONGAdGA ‘Il 
| z -" - 
ABI] Udy | 
OS|[B WIVIP Jeg UBA PB 
asuvdxe jt } 03 ueqm 4ded » 4Jsoo 
JB UO1}UYS A 9 OF} [OABI] Ue posox9 03 JOU) WIT 1ad squvd (| 
$]U00 g ‘MeIp Jed puw UOTIt [ 107nB psumo q S} JPABI} J] 
W 
peplao pooj Ou oJayM\) ABP id ‘so7B} 
I azessed JO 4s00 U] pepnyjoul pooj peu, Aq peys|ainy ZuIspo] pue NU B19Y AY 
p Jod cg ‘|assea | IQUIUIOD UG sAep 6 3S1y Jaye Avp sed 
‘mop Jod OU ‘[assaA JUSIITIVAOS) UO Z$ 0} sdoip wap sed ‘puvoqdrys wo uay Ay 
(A ‘Avp Jed o¢ ‘drys 10 ‘uyery ‘eusid uo 
[9ABI} Jo M) SO}BYS IU) SpIS}NO JeAB!} UT S8IVIG PIU Iprszno [aael} uy 
LIIXBI mnurxeu Aep 
LU] lod “SOTBIS PePUyY [BIUIUIPWOO UTYII ANA I Zz S8yBIS pellug [eIWeUuyUuCD I 
UUIIAOL) fq pep JUBUIMIGAOF) 83 fq I 
SUOT}B PC [0-38] AB B[D-1S] 9]qR 4 ISON 
IHAO TANGA AO TAAVUL IVNOSHAd ‘I 











‘91Q8} JO Pe 3B $2}01}00 ve 


“SOOUBMO[[S VSBITI]JY “E 


Wap Jed 








eIIOdSUBLL ‘1 


WUBMOL[E @ 








XPENSES ACT 


“4 


E 


“4 


ADMINISTRATIVE 


THE 





AMENDING 


—H 
— 


‘SUOTJBINZeY [ABI], OOJAIog US}o1Og ‘JeuUOSIeg PeMIJOJJUL) JOJ su 
jUJOLr ‘SUOTIBINZeyY [eABI YT, JUSTIUA 
mBviZ01g ‘Splvpuvig PUB SUIBIZOI JO nBveINgG ‘UOISS|UIUIOD 9 


Arne ‘aqeueg "Q ‘suo;Biedg 4U 





1B[NZIY [OABLL, 
AIG, BujuUR C(O‘ ‘uo yuryse Ay, ATTensn) woes AyNp sig 





\« 


AOL) PoZ]PIBpURIg TOdN paseq ‘u 











IO ) Aq ‘Rc6T sam10y I9q3 1] 9 04 UOSJed BdJAJOg US191I0q Polly A, MOU JOJ OSTB peplao 
SUIWIGAOF) UO 99}}{UIMIOD jo 4ysenboal poisdaig QIAlag UZ9IO4 VY} 10Oj sated Zu Oj 04} PUB STY} UO UMOYS SesUsdXe B/GBMOTIS [VY 1 
| 
UIOIN’ WMO STY JOJ BOUBMOTIS O38 
| (‘opyur 190d eS) | x1 02 palijue st} veAo[dure 











§]U90 CE “SOOUB MOTTE ozR Ul J9q}0 PUB JI[IVI9 ppv uy) 
Jo} JuNOUIs UNWMTxeyy ‘sesed snoraoid sjue0 0g ‘veAo|dura Aq peaow | 
| 10 UMOYS SB PaplAoid Os[B [9ABI] S}UapUed Jaye1} UdYM alTUI Jod sjuad [][ JOJ eprAoid | 
| -@Pp PUB BdTAJOS POUTIOJIUN JO JaqUIOUI JO} | A[qeqoid [JJM UMBIP ZuUTeaq MOT SUOTIRIT 
SOUBMOTIS BABA) “parney A[[BloJeUTUION J] *(mBl Aq papraold) ¢ 
| @[fur Jad syueo OZ peaowm Aj[euOosied J9T;e.9 $1190 OZ JO SS9OXe UT Jou ‘BYSBlY | 
Ue M ou Jad $3u90 [TT souBAK uc peu UseMjJeq JO BVYSBL[Y JO $9} | *(JOTT81] PeUMO 
‘eUON | puw spoo# ployssnoy jo yueUIdIYs Jo n uy spoos pjloyesnoy jo jueuldiys Jo ney uy | AjeywAyid) soUBMOT[E Joe] ‘Z 





MuIoo Jo[Te1} 
















“SLI$-C2$ ‘JOY}OUB | 


0} 9U0Z OfJEUIT[O [ WOlg :eoUBMOTIB JOJsUBI], 





"9781 1BY1 3¢ ‘sIBeA TT JOpUL “S190IJO JOJTZI¢ | 


*Aep 10d O1$ 01 I$ ‘10A0 PUB SIBad IT PAZV 
:A[Turey pus seAo[dure Joy ‘ 
UBY} 91OUI JOU JOF “8118}s DOUBAMOTIS S1ozIEND U0T}8710dsUB1} 03 peliT}Ue [sUTOSIEd JO} JuUeuT | 


s,e0A0]dme puB oiquieae a8 
Wun Ajug :quemyol~e BuyZpoy 





abunyo quaupusad ym 


0} UBM PaIIsT[Ue 10} OG"L9$ WIOI] sesuBI !yuBI 
sqyjuoUl g uodn spusdep junouly sjuspusedep jo 
siojyrenb -Aed sioqienb ojseq B13X9 s,y}UOUI | Jo ‘aouB 


AIvIOAUII J, -MO[[B OUI}I-[ ‘COUBAMOT[S UO]PBIO[STP AIBI TW “OUON sOUBMOT[S 








S9OTAJOIS Pp 


110}}0.)) 


SHONVMOTTV UAHLO “AI 


panunu0g—uo2njs fo 
U01j}I9UUOD Ut J9UUOSLad ADIAMAaY UbLdL0,1 puD “Jauuossad pawmsofiun ‘saahojdua un1)1ar19 40f sesuadza ajqomony 








Calendar No. 2235 
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Copy 2... 1958 


IMPORTATION OF WILD ANIMALS FROM COUNTRIES 
WHERE FOOT-AND-MOUTH DISEASE AND RINDER- 
PEST EXIST 


Avuaust 4, 1958.—Ordered to be printed 


Mr. Humpnurey, from the Committee on Agriculture and Forestry, 
submitted the following 


REPORT 


[To accompany H, R. 12126] 


The Committee on Agriculture and Forestry, to whom was re- 
ferred the bill (H. R. 12126), to provide further protection against 
the introduction and dissemination of livestock diseases, and for other 
purposes, having considered the same, report thereon with a recom- 
mendation that it do pass with amendments. 

As passed by the House, the bill would extend to wild animals which 
may be carriers of foot-and-mouth disease or rinderpest the same pro- 
hibition against entry into the United States from infected countries 
as now applies to domestic animals susceptible to these diseases. 
Foot-and-mouth disease and rinderpest are highly communicable 
and dangerous diseases of livestock which, at considerable cost and 
much effort, have been kept out of the North American Continent. 
While prevention of these diseases has been costly, the alternative 
would be even more so in view of the extensive movement of domestic 
animals under present marketing practices. Only ruminants (cud- 
chewing animals) and swine are susceptible to these diseases but the 
category “ruminants” includes not only cattle, sheep, and goats, but 
also numerous wild animals such as giraffes, elk, deer, and buffalo. 
Outbreaks of these diseases among wild animals are not uncommon. 

The prohibition against the importation into the United States of 
“cattle, sheep, or other domestic ruminants or swine,” or the meat 
from such animals, from any country where rinde ‘pest or foot-and- 
mouth disease exists is contained in section 306 of the act of June 17, 
1930 (19 U.S. C. 1306). Why the prohibition against the importa- 
tion of domestic animals in this act was not extended to wild an imals, 
although wild animals may be equally as dangerous as domestic 
animals as carriers of these diseases, is not known. 
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Under other regulatory authority (which does not, however, include 
authority to actually prohibit such entrance), the Department of 
Agriculture has succeeded in regulating the importation of wild ani- 
mals susceptible to these diseases and surrounding them with such 
quarantine and safeguards that it was believed their presence was 
not a serious threat to the livestock of this country. But the Depart- 
ment refused to issue entry permits for such wild animals unless they 
were to be acquired by and held in a city or county zoo, or other im- 
poundment under public supervision. 

However, a recent ruling of the United States Court of Appeals held 
that the Department of Agriculture did not have authority to prohibit 
the importation of wild animals suse eptible to rinderpest, and foot- 
and-mouth disease from countries where that disease exists nor to 
limit their sale to public zoos and institutions when they have arrived 
in this country. 

Full hearings were held on the bill and differing testimony was 
received. The Department of Agriculture, farm organizations, and 
livestock associations recommended adoption of a complete ban on 
importation of wild animals susceptible to the diseases involved. 
Representatives of public and private zoos pointed out that there 
have been no outbreaks of foot-and-mouth disease or rinderpest in this 
country which were attributed to the importation of wild animals. 
This fact was acknowledged by officials of the Department of Agri- 
culture. While not enough is known about these diseases to preclude 
all possibility of their introduction through importation of wild ani- 
mals under present safeguards established by the Department, the 
record indicates that the precautions taken prior to the court case 
noted above have been adequate. Therefore, the committee recom- 
mends that the bill be amended to permit importation of such wild 
animals for public and private zoological parks under appropriate safe- 
guards and with the understanding that the Department will introduce 
any new sanitary and quarantine regulations determined necessary by 
continuing research on these diseases. 

Officials of the Department also testified that may private zoos 
maintain as strict sanitary conditions as public zoos. The com- 
mittee amendments thus provide that private zoos will also be able 
to import the wild animals in question, under the same regulations and 
requirements imposed by the Department on public zoos. 

It was noted during the hearings that the number of susceptible 
wild animals imported from countries where foot-and-mouth disease 
and rinderpest exist is small, averaging less than 30 per year since 
World War II. However, if no legi: slation is enacted and the Depart- 
ment continues to be powerless to protect against the introduction of 
these highly dangerous diseases, the situation will soon become intoler- 
able. Therefore, the committee urges approval of the bill as amended 
at the earliest possible time. 


DEPARTMENTAL VIEWS 


The report of the Department of Agriculture on the bill is attached. 


Fr _ we 


e 
eC 
| 
Ss 


d 


IMPORTATION OF WILD ANIMALS 3 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., July 21, 1958. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
United States Senate. 

Dear SENATOR ELLENDER: This is in reply to your request of May 
22, for a report on H. R. 12126, a bill to provide further protection 
against the introduction and dissemination of livestock diseases, and 
for other purposes. 

The Department favors the enactment of H. R. 12126. 

The purpose of the bill is to extend to wild ruminants and wild swine 
the same restriction against entry into the United States as now applies 
to domestic ruminants and swine which are susceptible to foot-and- 
mouth disease and rinderpest from countries where such diseases exist. 

Foot-and-mouth and rinderpest are highly contagious and probably 
the most dangerous diseases of livestock. At considerable cost and 
much effort they have been kept out of the North American Continent. 

Section 306 of the act of June 17, 1930 (19 U.S. C. 1306), prohibits 
the importation into the United States of cattle, sheep, or other do- 
mestic ruminants or swine from any foreign country in which the 
Secretary determines that rinderpest or foot-and-mouth disease exists. 
Inclusion of the word ‘‘domestic” precludes the application of this 
legislation to wild ruminants and wild swine. Therefore, the Depart- 
ment may not prohibit the entry of these possible carriers of foot-and- 
mouth disease or rinderpest from countries where these diseases are 
known to exist even though they may be equally as dangerous as the 
domestic animals that are prohibited. Wild ruminants and wild 
swine are susceptible to one or both of the named diseases. 

Animals that have been affected with foot-and-mouth disease and 
do not die from it are carriers of the disease for a variable period of 
time. In some cases they remain carriers even after all apparent 
evidence of the disease has disappeared. Experience with recurring 
outbreaks of foot-and-mouth disease following exposure of susceptible 
animals to those previously infected and recovered show that the 
sarrier state may persist for several years. There is no way in which 
the termination of such carrier state can be determined at the present 
time. 

In view of the aforementioned carrier hazard, it is therefore neces- 
sary to prohibit the entry into this country of wild ruminants and — 
swine from countries where foot-and-mouth or rinderpest exists, 
order to protect the livestock of the United States. 

A copy of the Department’s testimony regarding the recent adverse 
court decision, Jack James Pederson v. Secretary of Agriculture, before 
the House Subcommittee on Livestock and Feed Grains is attached. 
The Department was requested by the subcommittee to appear and 
discuss the situation. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
E. T. Benson, Secretary. 
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STATEMENT OF M. R. CLARKSON, DEPUTY ADMINISTRATOR, 
AGRICULTURAL RESEARCH SERVICE, BEFORE THE LIVE- 
STOCK AND FEED GRAINS SUBCOMMITTEE OF THE HOUSE 
COMMITTEE ON AGRICULTURE 


Mr. Chairman and gentlement of the committee, we 
appreciate this opportunity to discuss the recent adverse 
decision of the United States Court of Appeals for the District 
of Columbia on action taken by the Department under the 
animal-quarantine laws. 

Section 306 of the act of June 17, 1930, prohibits the im- 
portation into the United States of cattle, sheep, or other 
domestic ruminants or swine from any foreign country in 
which the Secretary of Agriculture determines that rinder- 
pest or foot-and-mouth disease exists. Inclusion in the 
statute of the word ‘domestic’ precludes the application of 
this legislation to wild ruminants and swine, even though 
such wild animals are susceptible to one or both of the 
named diseases and may originate in a country where such 
diseases exist. 

Under other legislation, the Department may not prohibit 
the importation of wild ruminants or swine from countries 
where foot-and-mouth disese or rinderpest exists, but, 
through the careful examination of the circumstances in- 
volved in each case and the control of the issuance of permits, 
the application of inspection and quarantine measures, and 
a limited distribution of such animals only for holding in 
zoos maintained under some form of Federal, State, or local 
governmental control, it has been possible to avoid the 
introduction of foot-and-mouth disease and rinderpest into 
this country through this route. The Department felt that 
in such zoos there exists a sense of public responsibility 
essential for the protection of the livestock of the United 
States which would not be inherent in an establishment 
without such governmental control. 

Animals that have been affected with foot-and-mouth 
disease and do not die from it are carriers of the disease for 
a variable period of time, and, in some cases, remain carriers 
even after all apparent evidence of the disease has dis- 
appeared. Recorded cases have shown that this carrier 
state may persist for at least 2% years, and experience with 
recurring outbreaks of the disease following exposure of 
susceptible animals to previously infected and recovered 
animals in Mexico and elsewhere has shown that the carrier 
state may persist for several years. There is no way in 
which the termination of such carrier state can be deter- 
mined at the present time. It has been necessary, therefore, 
in order to protect the livestock of the United States, to 
treat animals that may have been affected with or exposed 
to foot-and-mouth disease or rinderpest as potential carriers. 

In view of this carrier hazard, it has not been possible 
to devise any method of inspection and quarantine that 
would give complete assurance of the safety of an animal 
that had originated in a country where foot-and-mouth 
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disease or rinderpest exists, and the Department was with- 
out legal authority to prohibit the importation of wild 
ruminants and swine from such countries. Accordingly, 
the Department required in the issuance of its permits that 
such wild animals could be held only in zoos maintained 
under appropriate governmental control and having facilities 
to prevent spread of disease to farm flocks and herds. 
Permits have been denied for such animals to be placed in 
zoos not having acceptable governmental control, as well as 
rarious wild animal farms, or traveling circuses in which the 
hazard of exposure of farm flocks and herds would be 
increased. 

Since World War II, the importation of wild ruminants 
and swine from countries where foot-and-mouth disease 
or rinderpest exists have averaged less than 30 per year, 
varying from a high of 71 in 1947 to a low of 5 in 1951. 
With the outbreaks of foot-and-mouth disease in Mexico 
and Canada in recent years, and severe outbreaks in many 
other areas of the world outside North America, it has been 
realized that the importation of these wild animals, even 
with the postentry restrictions, has not been without some 
hazard of introduction of disease into the United States. 
However, there were no additional measures of protection 
that could be taken within existing legislation. 

Recently, an owner of a z00 purchased two wild ruminants 
which had been imported from Africa, where foot-and-mouth 
disease and rinderpest exist, and were under quarantine 
at the port of New York awaiting transfer to an approved 
zOO operating under acceptable governmental control. 
The new owner petitioned the Department for release of 
the animals to his premises, and the petition was denied 
because his zoo was not operated under the requisite govern- 
mental control as required by the condition attached to 
the import permit issued for these animals. The owner 
then applied to the United States District Court for the 
District of Columbia for an order directing the Secretary 
to release the animal for transfer to his zoo. This petition 
was denied (Jack James Pederson v. Secretary of Agriculture, 
United States District Court for the District of Columbia, 
Civil Action No. 32-57). The plaintiff appealed to the 
United States court of appeals, and that court reversed 
the decision of the district court (United States Court of 
Appeals, District of Columbia, No. 13,909). The Depart- 
ment then requested the Department of Justice to make 
application for a writ of certiorari, but the Department was 
advised that the Solicitor General decided that a petition for 
certiorari would not be filed in this case. 

The owner of the animal then applied to the Department 
for release of the animal (one had died in the meantime of a 
noncommunicable ailment), and the Department, having no 
other recourse, released the animal to the owner for trans- 
portation to the owner’s zoo in Florida upon the understand- 
ing that the animal would be actually delivered to the zoo to 
become the permanent property thereof, and that the animal 
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would be for the sole use of the zoo as its permanent property 
and would not be sold or exchanged, and, if otherwise used, 
the owner would report such use promptly to the Depart- 
ment. The animal was released from quarantine the last 
week in March. 

The Department has since issued an amendment to its 
regulations to comply with statements made by the court of 
appeals to the effect that standards governing the issuance of 
permits should be spelled out in regulations. However, in 
view of the decision of the court of appeals, the change in 
regulations could not restore the restriction limiting the dis- 
tribution of wild ruminants and swine from countries where 
foot-and-mouth disease or rinderpest exists to zoos under 
responsible governmental control. It is not possible to fore- 
cast what the effect of this change may be. Already, relying 
upon the effect of the decision of the court of appeals, several 
permits have been requested for wild ruminants to be im- 
ported from Africa and destined to zoos or game farms not 
operating under governmental control. It is anticipated 
that other such requests will be received. 

Until exhaustive research is completed on the problem of 
recovered animals acting as carriers of these diseases, and as 
long as wild animals of this kind are permitted entry mto the 
United States, it is not possible to devise and effectuate 
methods of inspection and quarantine which will give com- 
plete assurance that such animals will not be a potential 
hazard to the herds and flocks of this country. 

A corollary problem also exists in regard to the importa- 
tion of animals from countries which are free of foot-and- 
mouth disease and rinderpest when such animals had pre- 
viously come to that country from another country in which 
one or both such diseases did exist. In view of the fact that 
such animals may be carriers for an extended period of time, 
importation of such animals constitutes a potential hazard. 
With the increase in the speed and facility of air transport, 
movements of animals from country to country, even over 
great distances, become more frequent. 

Mr. Chairman, this is a review of the situation as it now 
exists. I shall, of course, be glad to respond to any ques- 
tions that members of the committee may have. 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule X XIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


Act oF JUNE 17, 1930 (19 U.S. C. 1306) 


Sec. 206. (a) If the Secretary of Agriculture determines that 
rinderpest or foot-and-mouth disease exists in any foreign country, 
he shall officially notify the Secretary of the Treasury and give public 
notice thereof, and thereafter, and until the Secretary of Agriculture 
gives notice in a similar manner that such disease no longer exists in 
such foreign country, the importation into the United States of cattle, 
sheep, or other [domestic] ruminants, or swine, or of fresh, chilled, 
or frozen [beef, veal, mutton, lamb, or pork] meat of such animals, 
from such foreign country, is prohibited: Provided, That wild ruminants 
or swine may be imported from any such country upon such conditions, 
including post entry conditions, to be prescribed in import permits or in 
regulations, as the Secretary may impose for the purpose of preventing the 
dissemination of said diseases into or unthin the United States, and 
Provided further, That the subsequent distribution, maintenance, and 
exhibition of such animals in the United States shall be limited to zoo- 
logical parks approved by said Secretary as meeting such standards as he 
may be regulation prescribe for the purpose of preventing the dissemina- 
tion of said diseases or within the United States. The Secretary may 
at any time seize and dispose of any such animals which are not handled 
in accordance with the conditions imposed by him or which are distributed 
to or maintained or exhibited at any place in the United States which is 
not then an approved zoological park, in such manner as he deems 
necessary for said purpose. 

* * * * * * * 


(c) ReGuiations.—The Secretary of Agriculture is authorized to 
make rules and regulations to carry out the purposes of this section, 
and in such rules and regulations the Secretary of Agriculture may 
prescribe the terms and conditions for the destruction of all cattle, 
sheep, and other [domestic] ruminants, and swine, and of all meats, 
offered for entry and refused admission into the United States, unless 
such cattle, sheep, [domestic] ruminants, swine, or meats be exported 
by the consignee within the time fixed therefor in such rules and 
regulations. 

O 








DEPOSITED BY THE 
UNITED STATES OF AMERICG 


85TH Concress ] SENATE REPORT 
dd Nession No. 2187 


\UTHORIZING THE COMMITTEE ON GOVERNMENT 
OPERATIONS TO EMPLOY ONE ADDITIONAL STAFF 


IE MBER 





2. COMMITTEE ON GOVERNMENT OPERATIONS ADDITION TO STAFF 


In view of the increased work placed upon the regular professional 
staff of the committee, a further request was submitted, on June 17, 
1958, to the chairman of the Committee on Appropriations, that an 


additional provision be included in the Legislative Appropriation Act 
for fiscal year 1959 to cover the additional salary and expenses in- 


curred in connection with the “compiling, editing and preparing” the 


above mentioned chart and other reports, requesting that the sum 
of $1,000 be made available as an additional compensation to such 
emplovee. 

In its report (S. Rept. 1835, July 14, 1958) on H. R. 13066, the 
legislative appropriation bill, 1959, the Committee on Appropriations 
announced the discontinuance of the practice of paying additional com- 
pensation to the three Gover ment Printing Office employees de- 
tailed respectively, { the Committee on Rules and \dmuinistration, 
to the Joint Comunittee on Printing, and to the Joint Committee on 
Atomic Ener as well as to the request of the Committee on Gov- 

99 


ernment Opi rations as set forth on pave 22 of the Senate hearines on 


H. R. 13066 recommending in lieu of that practic that those ecom- 
mittees mak said employees members of then staffs and finance 
their total compensation In the case of the two detailees to the 


joint committees this recommendation has been implemented by the 

Appropriations Committee by assuring that sufficient funds are 

available to the joint committees for that purpost The Senate also 
f 


approved Senate Resolution 342 to prov ide for the appointment of an 


{ 
Administration, in accord with that recommendation 


The recommendation of the Committee on Appropriations with 


additional professional staff member for the Committee on Rules and 


respect to the proposed assignment of such employe to other com- 
mittees follows 


1 
her committees 


ation to Govern 


+4 
LLeeS 


to comm 


uppro\ | 
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MAIN 
oni READING ROOM 


Smitu of Maine, from the Committee on Armed Services, 
submitted the following 


REPORT 


(To accompany H. R. 781] 


The Committee on Armed Services to whom was referred the bill 
(H. R. 781), to amend title 10, United States Code, to make retired 
pay for nonregular service available to certain persons who performed 
active duty during the Korean conflict, report favorably thereon with- 
out amendment and recommend that the bill do pass. 


PURPOSE 


The objective of this bill is to make certain persons who performed 
active Federal service during Korean hostilities eligible to qualify for 
Reserve retirement benefits under what formerly was title III of 
Public Law 810, 80th Congress, now sections 1331-1337, title 10, 
United States Code. 

EXPLANATION 


This bill has a similar purpose to S. 416, introduced by the senior 
Senator from Minnesota, Mr. Thye, and S. 4102, introduced by the 
junior Senator from Minnesota, Mr Humphre: v. 

This provision was originally enacted as subsection 302 (a) of the 
Army and Air Force Vitalization and Retirement Equalization Act 
of 1948. The provision was adopted because of the view that a per- 
son who was a member of a Reserve component during World War I 
or World War II ordinarily would have been expected to perform 
active during such periods if his Reserve component membership were 
to carry out its intended purpose. A relatively small group of persons 
that were members of a Reserve component during World War I or 
World War II did not pe teed active duty then but did perform active 
duty during the Korean hostilities. Since during the hostilities these 
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2 RETIREMENT BENEFITS TO CERTAIN PERSONS 


persons generally would have been subjected to the same hardships 
and hazards that were experienced by persons who served during 
World War I and World War II, the Department of the Army favors 
extension of eligibility to qualify for Reserve retirement to this group. 

The persons who would benefit from this bill were subject to the 
control of the armed force in which their Reserve component member- 
ship was held during World War I or World War II. The fact that 
they were not called or ordered to active duty then may reasonably 
be attributed to a determination that their civilian positions were 
important to the national security, safety, and welfare. Presumably, 
they did not perform active duty during wartime because of a deter- 
mination that their civilian employment was more valuable to the 
defense effort than their employment on active duty. 


COST 


The Department of Defense estimates that not more than 200 per- 
sons would be affected by the bill and that the maximum cost of any 
future retirement benefits for which they may qualify would be not 
more than $200,000 annually. 


DEPARTMENTAL RECOMMENDATION 


Printed below and hereby made a part of this report is a letter from 
the then Acting Secretary of the Army dated August 6, 1957,indicating 
that the Department of Defense favors enactment of this bill and that 
the Bureau of the Budget has no objection to it. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., August 6, 1957. 
Hon. Cari VINSON, 
Chairman, Committee on Armed Services, 
House of Re prese ntatives. 

DEAR er) CHAIRMAN: Reference is made to your request to the 
Secretary of Defense for the views of the Department of Defense 
with respect to H. R. 781, 85th Congress, a bill to make the retirement 
benefits of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 available to certain persons who rendered 
active Federal service during the Korean conflict. The Secretary of 
Defense has delegated to the Department of the Army the responsi- 
bility for expressing the views of the Department of Defense thereon. 

The purpose of the bill is to make eligible for retirement benefits 
under title II], Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 (62 Stat. 1081 (now codified as ch. 67 of 
title 10, U. S. C.)), these otherwise qualified individuals who were 
members of a Reserve component on or before August 15, 1945, but 
did not perform active Federal service during any portion of either 
of two periods beginning April 6, 1917, and ending November 11, 
1918 (World War 1 period), and beginning September 9, 1940, and 
ending December 31, 1946 (World War II period), but did perform 
active duty (other than for training) during any portion of the period 
beginning June 27, 1950, and ending July 27, 1953 (Korean conflict 
period). 
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The Department of the Army on behalf of the Department of 
Defense favors enactment of H. R. 781, 85th Congress. 
. Section 1331 (c) of title 10, United States Code (formerly subsec. 
. 302 (a), Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948), provides that no individual who was a member of 
. a Reserve component before August 16, 1945, shall be eligible for 
retirement benefits under chapter 67 of title 10, United States Code, 
unless he performed active duty during any portion of either of the 
World War I or World War II periods. The Department favors the 
extension of such retirement benefits to individuals who performed 
active duty for an extended period of time with the active forces dur- 
ing the period of the Korean conflict even though they were members 
of a Reserve component before August 16, 1945, but did not perform 
active duty during either the World Wars I or II periods. Entitling 
such individuals to these benefits is believed to be only fair and 
equitable since they would have been subject to the same hardships 
and dangers that confronted personnel who served during World 
War I and World War II. 

H. R. 781 contains the changes recommended by the Department in 
its report to the committee dated March 23, 1955, on H. R. 138, 84th 
Congress. This bill, thus amended, passed the House of Represen- 
tatives but failed of enactment by the Senate prior to adjournment of 
the 84th Congress. 

In view of the foregoing, the Department of the Army on behalf of 
the Department of Defense favors the proposal contained in H. R. 781. 
A substitute draft reflecting the codification of laws affecting the 
Armed Forces is submitted herewith. 
| The fiscal effects of the enactment of this proposal are unknown 
| and could not be determined without a physical review of the records 

of the thousands of reservists who were called to active duty during 
i the period of the Korean conflict. It is believed, however, that the 
number of individuals who would be affected by enactment of this 
legislation would be relatively small. 
) This report has been coordinated within the Department of Defense 
! in accordance with procedures prescribed by the Secretary of Defense. 
The Bureau of the Budget advises that there is no objection to the 
submission of this report to Congress. 
Sincerely yours, 


CHARLES (C, FINUCANE, 
Acting Secretary of the Army. 
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CHANGES IN EXISTING LAW 
In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, there is printed in parallel columns the text of 


provisions of existing law which would be amended by the various 


provisions of the bill. 


EXISTING LAW 


1331 (ec), title 10, United 


States Code 


Section 


(c) No person who, before 
August 16, 1945, was a Reserve of 
an armed force, or a member of 
the Army without component or 
other category covered by section 
332 (a) (1) of this title except a 
regular component, is eligible for 
retired pav under this chapter, 
unless he perfo‘med active duty 
after April 5, 1917, and _ before 
November 12, 1918, or after 
September 8, 1940, and before 
January 1, 1947. 


THE BILL 


That the third proviso of sub- 
section (a) of section 302 of the 
Army and Air Force Vitalization 
and Retirement Equalization Act 
of 1948 is hereby amended to 
read as follows: ‘‘Provided further, 
That no person who was a member 
of a Reserve component on or be- 
fore August 15, 1945, shall be 
eligible for retirement benefits 
under this title unless he performed 
active Federal service during any 
portion of either of the two periods 
beginning April 6, 1917, and end- 
ing November 11, 1918, or begin- 


ning September 9, 1940, and end- 


ing December 31, 1946, or per- 
formed active duty, as defined in 
subsection 101 (b) of the Armed 
Forces Reserve Act of 1952 (66 
Stat. 481) during any portion of 
the period beginning June 27, 
1950, and ending July 27, 1953” 














Calendar No. 2239 


85TH CONGRESS SENATE REPORT 


2d Session N 6.2 Z 89 


MEXICAN FARM LABOR 


Auaust 5, 1958.—Ordered to be printed 


Mr. ELLENpDER, from the Committee on Agriculture and Forest | 


submitted the following 


REPORT 


[To accompany 8. 4232] 


The Committee on + gp and Forestry reported an original 
bill (S. 4232), to amend title V of the Agricultural Act of 1949, as 
amended. 

This bill extends the Mexican farm labor program for 1 year until 
June 30, 1960. Under that program the Secretary of Labor recruits 
agricultural workers from Mexico pursuant to an agreement with the 
Republic of Mexico and subject to conditions designed to protect the 
rights of both foreign and domestic workers. The committee limite d 
the extension to 1 year because it felt that, although there is a fore- 
seeable need for the use of Mexican workers for that period, it would 
be well for Congress to give further consideration to the program 
next year. 

The committee held no hearings on this legislation in view of the 
fact that extensive hearings were being conducted by the House. 
Those hearings are available in printed form. 

The reports of the Departments of Labor and Agriculture favoring 
extension of the program appear at pages 233 and 234 of the House 
committee hearings as follows: 


Mr. Murray. This is from the United States Department 
of Labor. 

It is addressed to the Honorable Harold D. Cooley, chair- 
man, Committee on Agriculture. [Reading:] 

‘This is in further reply to your request for this Depart- 
ment’s comments on H. R. 10360, a bill to amend title V of 
the Agricultural Act of 1949, as amended, by striking out the 
termination date. 

“The number of Mexican nationals contracted for under 
the authority of title V has risen from 190,745 in 1951, the 
first year of the program, to 436,049 in 1957. During 1957, 
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foreign workers supple mented the local and migratory labor 
supply in 40 States. There are indications that the interests 
of our own agricultural workers may be adversely affected in 
some parts of the country by the constantly increasing use 
of this alien work force. The current unemployment situa- 
tion in the Nation accentuates the importance of protecting 
domestic agricultural labor from depressing factors. 

“The objective of the program authorized by title V is to 
provide a legitimate supplementary source of farm labor 
when the domestic supply proves inadequate. _ It is intended 
to meet a situation which exists only when labor is in short 
supply 

‘T recommend a 2 year exte nsion of the program. This 
will enable us to examine further the problems arising out of 
the use of foreign agricultural labor and its effect upon the 
opportunities for and continuity ol employment of domestic 
farmworkers. Suggested draft Janguage to extend title V 
for an additional period of 2 years is enclosed. 

‘The Bureau of the Budget advises us that there is no 
objection to the submission of this report 

‘Sincerely yours, 
‘James P. MITCHELL, 
ed cretary OF Labo ae 


The Bure au of the Budget advises us there is no objection 
to the submission of the report and then the language is 
added 

Do you want that read for the record? 

Mr. Gatuines. Yes, if you will submit that for the record, 
please 

Here is the Department of Agriculture report and if you 
will read this, Mr. Murray Ti would be just as well for you 
to read that one now 

Mr. Murray. This is to the Honorable Harold D Cooley, 
chairman, Er oeenatiee on Agriculture 

‘Dear ConGREsSSMAN Coo.ey: This is in reply to your 
ee of January 31, 1958, for a report on H. R. 10360, a 
bill to amend title V of the Agricultural Act of 1949, as 
amended, by sisiitne out the termination date 

‘The Department favors extension of the authority for the 
Mexican farm labor program 

“While this Department is not responsible for the admuinis- 
tration of the Mexican farm labor program authorized by 
this legislation, it is concerned with the problem of assuring 
an adequate supply of labor to meet farm employer needs. 
The accomplishment of the farm job each year requires con- 
siderable numbers of hired workers. The highly seasonable 
character of farm operations creates a need for large numbers 
of seasonal workers. Many of these workers are required for 
only short periods but adequate supplies must be available at 
the time and pl ace needed if crop loss is to be prevente “dd. 

‘In some ee as it has been necessary for many years to rely 
upon workers as Mexico because of inadequate supplies of 
domestic workers able and willing Lo accept short-term 
intermittent employment 
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“We do not believe that domestic workers in sufficient 
umbers to fill these needs will be available in the foreseeable 
future. Should ade qui ite supplies of domestic labor become 
available, the Mexican farm labor program would cease 
because of the provisions of section 503 of the current act 
‘The Bureau of the Budget advises that there is no objec- 

tion to the submission of this report 

“Sincerely yours, 
‘TRUE D. MorskE, Acting Secretary.” 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the St a 
Rules of the Senate, changes in existing law made by the bill, as 
ported, are shown as follows (existing law proposed to be benitted | is 
enclosed in black brackets, new matter 1s printed 1 n italie eXIsting 
law Nn which ho change is proposed is shown In roman 


AGRICULTURAL Act oF 1949 


s x * x 


TITLE \ AGRICULTURAL WORK 


Sec. 501. For the purpose of assisting in such production of agricul 
ural commodities and products as the Secretary of Agriculture deems 
necessary, by sypplving agricultural workers from the Republic of 
\exico pursuant to arrangements between the United States and the 
Republic of Mexico or after every practicable effort has been made 


| 


D\ the United States to negotiate and reach ugreement on such 
irrangements), the Secretary of Labor is authorized 

~ (1) to reeruit such workers (including any such workers who 
have resided in the United States for the preceding g five years, or 
who are temporarily in the United States under legal entry 
2) to establish and operate reception centers at or near the 
places of actual entry of such workers into the continental United 
States for the purpose of receiving and housing such workers 
while arrangements are being made for their emiployment in, or 
departure from, the continental United States; 

3) to provide transportation for such workers from recruit- 
ment centers outside the continental United States to such recep- 
tion centers and irs nsporti Lt10n from such reception centers to 
such recruitment centers after termination of employment; 

+) to provide such Sattler’ with su h subsistence, emergency 
medical care, and burial expenses not exceeding $150 burial 
expenses in any one case) as may be or become necessary during 
transportation authorized by paragraph (3) and while such work- 
ers are at reception centers; 


5) to assist such workers and empl 


overs in negotiating con- 
tracts for agricultural employment (such workers being free to 
accept or decline agricultural employment with any eligible em- 
plover and to choose the type of agricultural « ‘ployment they 
desire, and eligible employers being free to offer agricultural 
employment to any workers of their choice not under contract 
to other employers 








MEXICAN FARM LABOR 
(6) to guarantee the performance by employers of provisions 
of such contracts relating to the payment of wages or the furnish- 

ing of transportation. 

Sec. 502. No workers shall be made available under this title to 
any employer unless such employer enters into an agreement with 
the United States 

(1) to indemnify the United States against loss by reason of 
its guaranty of such employer’s contrac x 

(2) to reimburse the United States for essential expenses, not 
including ; = aries i expenses of regular department or agency 
personnel, incurred by it for the transportation and subsistence 
of sagas Soar this title in amounts not to exceed $15 per 
worker; and 

(3) to pay to the United States, in any case in which a worker 
is not returned to the reception center in accordance with the 
contract entered into under section 501 (5), an amount determined 
by the Secretary of Labor to be equivalent to the normal cost to 
the emplover of returning other workers from the place of em- 
ployment to such rece ption center, less any portion thereof re- 
qu lired t to be paid by other em] love ‘TS Provided, hower ls That if 
the em eevee can establish to the satisfaction of the secretary of 
Labor that the employer has provided or paid to the worker the 
cost of return transportation and iaaeeee from the place of 
employment to the appropriate reception center, the Secretary 
under such regulations as he may prescribe may relieve the em- 
plover of his obligation to the United States under this subsection. 

Sec. 503. No worker recruited under this title shall be available 
for employm ent in pe area unless the Secretary of Labor has deter- 
mined and certified that (1) sufficient domestic workers who are able, 
willing, and qualified are not available at the time and place needed 
to perform the work for which such workers are to be employed, (2) 
the employment of such workers will not adversely affect the wages 
and working conditions of domestic agricultural workers similarly 
employed, and (3) reasonable efforts have been made to attract 
domestic workers fer such employment at wages and standard hours 
of work comparable to those offered to foreign workers. In carrying 
out the provisions of (1) and (2) of this section, provision shall be made 
for consultation with agricultural employers and workers for the 
purpose of obtaining facts relevant to the supply of domestic farm- 
workers and the wages paid such workers engaged in similar employ- 
ment. Information with respect to certifications under (1) and (2) 
shall be posted in the appropriate local public employment offices 
and such other public places as the Secretary may require. 

Sec. 504. Workers recruited under this title who are not citizens of 
the United States shall be peeenes to the United States subject to 
the immigration laws (or if already in, for not less than the preceding 
five years or by virtue of legal entry, ‘we otherwise eligible for admis- 
sion to, the United States may, pursuant to arrangements between 
the United States ard the Republic of Mexico, be permitted to remain 
therein) for such time and under such conditions as may be specified 
by the Attorrey General but, notwithstanding any other provision 
of law or regulation, no penalty bond shall be required which imposes 
liability upon any person for the failure of any such worker to depart 
from the United States upon termination of employment: Provided, 
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That no workers shall be made available under this title to, ror shall 
any workers made available under this title be permitted to remain 
in the employ of, any employer who has ia his employ any Mexican 
alien when such employer knows or has reasonable grounds to believe 
or suspect or by reasonable inquiry could have ascertained that such 
Mexican alien is not lawfully within the United States. 

Sec. 505. (a) Section 210 (a) (1) of the Social Security Act, as 
amended, is amended by adding at the end thereof a new subparagraph 
as follows: 

“(() Service performed by foreign agricultural workers under 
contracts entered into in accordance with title V of the Agricul- 
tural Act of 1949, as amended.”’ 

(b) Section 1426 (b) (1) of the Internal Revenue Code, as amended, 
is amended by adding at the end thereof a new subparagraph as 
follows: 

“(C) Service performed by foreign agricultural workers under 
contracts entered into in accordance with title V of the Agricul- 
tural Act of 1949, as amended.”’ 

(c) Workers recruited under the provisions of this title shall not be 
subject to the head tax levied under section 2 of the Immigration Act 
of 1917 (8 U.S. C., see. 132). 

Sec. 506. For the purposes of this title, the Secretary of Labor is 
authorized 

1) to enter into agreements with Federal and State agencies; 
io utilize (pursuant to such agreements) the facilities and services 
of such agencies; and to allocate or transfer funds or otherwise 
to pay or reimburse such agencies for expenses in connection 
therewith; 

(2) to accept and utilize voluntary and uncompensated serv- 

ices; and 

(3) when necessary to supplement the domestic agricultural 

labor force, to cooperate with the Secretary of State in negotiating 

and carrying out agreements or arrangements relating to the 

employment in the United States, subject to the immigration 

laws, of agricultural workers from the Republic of Mexico. 
Sec. 507. For the purposes of this title 

|) The term “agricultural employment”’ includes services or 

activities included within the provisions of section 3 (f) of the 

Fair Labor Standards Act of 1938, as amended, or section 1426 (h) 

of the Internal Revenue Code, as amended, horticultural em- 

ployment, cotton ginning, compressing and storing, crushing of 
oil seeds, and the packing, canning, freezing, drying, or other 
processing of perishable or seasonable agric ultural produc ts. 

2) The term “employer” shall include an association, or other 
group, of employers, but only if (A) those of its members for 
whom workers are being obtained are bound, in the event of its 
default, to carry out the obligations undertaken by it pursuant 
to section 502, or (B) the Secretary determines that such individ- 
ual liability is not necessary to assure performance of such 
obligations. 


Sec. 508. Nothing in this Act shall be construed as limiting the 
authority of the Attorney General, pursuant to the general immigration 
laws, to permit the importation of aliens of any nationality for agri- 
cultural employment as defined in section 507, or to permit any such 
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alien who entered the United States legally to remain for the purpose 
of engaging in such agricultural employment under such conditions 
and for such time as he, the Attorney General, shall specify. 

No workers will be made available under this title for 


1959] June 30, 1960 
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Aucust 5, 1958. Ordered to be printed 


Mr. Extuenprr, from the Committee on Agriculture and Forestry, 
submitted the following 


REPORT 


(To accoinpany H. Con. R s.. 295] 


The Committee on Agriculture and Forestry, to whom was referred 
the concurrent resolution (H. Con. Res. 295), favoring the establish- 
ment of a Hall of Fame for Agriculture, having considered the same, 
report thereon with a recommendation that it do pass without amend- 
ment. 

This resolution would encourage private efforts to establish a Hall 
of Fame for Agriculture. It is fully explained in the attached report 
of the House committee, 


{H. Rept. 2153, 85th Cong., 2d sess.] 


The Committee on Agriculture, to whom was referred the concur- 
rent resolution (H. Con. Res. 295) favoring the establishment of a 
Hall of Fame for Agriculture, having considered the same, report 
favorably thereon with amendments and recommend that the con- 
current resolution, as amended, do pass. 

The amendment is as follows: 

Page 2, lines 10 and 11, strike out the words ‘‘of any organization 
which undertakes”. 

STATEMENT 


The purpose of this concurrent resolution is to encourage efforts 
which are being made by private citizens to establish a Hall of Fame 
for Agriculture. Some of the most distinguished agricultural leaders 
of the country have been enlisted in the effort to establish a hall of 
fame to commemorate and keep alive the great contributions which 
agriculture has made to the greatness and prosperity of the United 
States. There would be no cost to the Government in connection 
with this resolution. 
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HALL OF FAME FOR AGRICULTURE 


COMMITTEE AMENDMENT 


The committee amendment is clarifying in nature and makes it 
clear that the resolution is directed toward the efforts now being made 
to establish such a hall of fame instead of toward the efforts of “any 
organization” which might undertake such a project. 


DEPARTMENTAL POSITION 


Following is a letter from the Department of Agriculture stating 
that it believes the establishment of such a hall of fame is an “alto- 
gether worthwhile project’’ if financial support for such a project is 
wholly from non-Government sources. ‘The resolution reported 
herewith contemplates that the entire financial support would be 
from non-Government sources. 


DEPARTMENT OF AGRICULTURE, 
Wash ingt n, D. C., June 17, 1958. 
Hon. Haroutp D. Coo.ery, 
Chairman, Committee on Agi iculture, 
House of Repre S¢ ntative Ss. 

Dear ConGressMAN Coo.tey: This is in response to your request 
of May 14 for a report on House Concurrent Resolution 295, a pro- 
posed resolution to endorse the efforts of any organization undertaking 
the establishment of a Hall of Fame for Agriculture. 

We believe the establishment of such a Hall of Fame for Agriculture 
is an altogether worthwhile project for a nonprofit, private organization 
to sponsor. We believe strongly, however, that the financis al support 
for such a project should be wholly from non-Government sources. 
To the best of our knowledge, similar undertakings have all been 
financed from non-Government funds. 

An area in which Government can most zppropriately participate in 
the recognition of agriculture is through such activities as the museum 
work of the Smithsonian Institution. This, of course, is work with 
which the Smithsonian is primarily concerned and we assume your 
committee will have the advice of that organization. The Depart- 
ment of Agriculture has already expressed its active interest in the 
recognition of agriculture through these means. In anticipation of 
the new facilities which are to be constructed for the Smithsonian, 
the Secretary of Agriculture about 2 years ago urged the Smithsonian 
Institution to expand its agricultural section. We understand this is 
to be done in the new quarters and the Department plans to work 
appropri: ately with the Institution to that end. 

Sincerely yours, 
E. T. Benson. 
O 
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APPLICATION OF DOMESTIC MARKETING ORDER RE- 
STRICTIONS TO ADDITIONAL KINDS OF IMPORTED 
OOM MODITIES 


Avuaust 5, 1958.—Ordered to be printed 


1 


vir. ELLENDER, from the Committee on Agriculture and Kogestry; os: i ¥ 
‘ : n air HIG 
submitted the following OF MICHIGA 


REPORT 


[To accompany §S, 2142] ecANING ROOM 

The Committee on Agriculture and Forestry, to whom was referred 
the bill (S. 2142) to amend section 8e of the Agricultural Adjustment 
Act (of 1933), as amended, and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, as amended, so as to 
provide for the extension of the restrictions on imported commodities 
imposed by such section to all imported citrus fruits, and to sliced figs, 
dried figs, and fig paste, having considered the same, report thereon 
with a recommendation that it do pass with amendments. 

This bill, with the committee amendment to its text, extends sec- 
tion 8e of the Agricultural Adjustment Act (of 1933) to the following 
commodities: 

lemons 

mandarins 

oranges (including temples, tangerines, murcotts, and tangeloes) 

dried figs, fig paste, sliced dried figs 

shelled walnuts 

dates with pits, dates with pits removed, aad products made 

entirely of dates. 

Section 8e prohibits the importation of commodities covered by it 
unless they meet the grade, size, quality, and maturity requirements of 
marketing orders applicable to the domestic commodity. Extension 
of section 8e to cover the additional commodities listed above would 
prevent the effectiveness of the domestic marketing order from being 
diminished through imports of inferior products. 

The committee amendment to the text of the bill carries out the 
Department of Agriculture’s suggestions that the specific citrus fruits 
to be covered be named and that “‘sliced figs” be changed to “‘sliced 
dried figs.’”” The amendment also extends the bill to cover walnuts, 
dates with pits, dates with pits removed. and date products. 
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2 EXTEND MARKETING RESTRICTIONS TO ADDITIONAL COMMODITIES 


Letters from the Department of Agriculture stating its belief in the 
soundness of the bill are attached. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., Janwary 15, 1958. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
United States Senate. 

Dear SENATOR ELLENDE®: This is in reply to your request of May 
23, 1957, for a report on S. 2142, a bill to amend section 8e of the 
Agricultural Merketing Agreement Act of 1937 to include any citrus 
fruit (limes end grapefruit are now included), sliced figs, dried figs, and 
fiz paste in the list of the commodities for which imports thereof must 
he regulated by grade, size, quality, or maturity in the same manner 
as the hendling of part or all of the domestic commodity is regulated. 

We do not object to the passage of this bill. The principle of 
equivalent quality regulations on the domestic and imported fruits 
appears to be sound. 

It is suggested that the bill be clarified to show that the language 
“any citrus fruit” is intended to mean that import regulations apply 
only to the specific citrus fruits which are domestically regulated 
rather than to all citrus fruits when any citrus fruit is regulated. 
The principal citrus fruits added by this bill are oranges and lemons, 
and marketing orders covering the shipment in fresh form of these 
commodities are currently in operation. Imports of fresh oranges 
and lemons are very small in reletion to domestic production. 

The proposal to add sliced figs, dried figs, and fig paste would result 
in the first semiperishable and semimanufactured items being added 
to the commodities for which imports are subject to regulation under 
ection 8e of this act. It is suggested that the term ‘“‘sliced figs’’ be 
changed to read “sliced dried figs.”” Domestic marketings of dried 
figs in all forms approximate 20,000 tons annually, and current imports 
approximate 8,000 tons annually. Most domestic figs as well as 
imports are m irket in the forn f fig paste 

Imported igs and hig paste are now subject to inspection by the 
Food and Drug Administration, but we understand that such inspec 
tions are made only on a selective basis and some lots may enter the 
country uninspected. If figs and fig paste were added under section 
8e, inspection by the Department of Agriculture at port of entry 
would be mandatory when imported figs and fig paste are regulated 
This would mean that every lot would require inspection and the cost 
of such inspection would be charged against the importer. 

it is believed that enactment of the proposed legislation would 

ae 


ult in an additional annual cost of about $2,000 his amount 


Aa 


would be absorbed within existing appropriation 
The Bureau of the Budget advises that there is no objection to the 
ubmission of this report. 
Sincerely yours, 


Trur D. Morsst 


Actina Secre Lary 
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DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, February 24, 1958. 
Hon. Tuomas H. Kvucuet., 
United States Senate. 


Dear SENATOR KucHEL: This is in reply to your letter of January 
20, 1958, requesting our views concerning additional amendments to 
section 8e of the Agricultural Marketing Agreement Act of 1937. As 
you indicated S. 2142, which is now pending before the Senate, would 
add any citrus fruit (limes and grapefruit are now included), sliced 
figs, dried figs, and fig paste to the list of commodities for which im- 
ports thereof must be regulated by grade, size, quality, or maturity 
in the same manner as the handling of part of all of the domestic 
commodity is regulated. Your inquiry relates to the further addition 
of shelled walnuts, dates with pits, dates with pits removed, and date 
products to the list of commodities included in the aforementioned 
section 8e. 

The Department has reported on S. 2142 indicating that we have 
no objection to the passage of this bill. We believe that the principle 
of equivalent quality regulations on the domestic and imported fruits 
and vegetables is sound. Therefore, we have no objection to the in- 
clusion of shelled walnuts, dates, and date products in the list of com- 
modities to which such legislation is applicable. Proposals to include 
these products are pending before the House. 

It should be pointed out that the purpose of section 8e is that of 
quality regulation of imports consistent with equivalent regulation of 
the domestic product. When imported commodities are regulated by 
quality, inspection by the Department of Agriculture at the port of 
entry is mandatory. This means that every lot requires inspection, 
and the cost of such imspection is charged against the importer. 

The Bureau - the Budget edvises that there is no objection to the 
submission of this report 


Sines es your 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the St ene 
Rules of the Senate, changes in existing law made by the bill, 
re porte qd, are sh OWT. &S follows (eX sting law aoe d to be Ot ditch Is 


enclosed in black brackets, new matter is printed 11 italic, existing law 

which no change is proposed aria In roman 

‘ ( ' i \ I I \ I Mi! I 4 I iVoé 
RES INS ON IMPORTED COMMODITIES 

31 se. Notwithstanding any other provision of law, whenever 

arketing order issued by the Secretary of Agriculture pursuant to 
ection 8c of this Act contains any terms or conditions reguiating the 
vrade, size, quality, or maturity of tomatoes, avocados, mangoes, 
limes, grapefruit, /emons, mandarins, all types of oranges including 


; 


empies, Tange runes, murcotts, ar d tange loes, dried figs, fig paste, sliced 
dried figs, shelled walnuts, dates with mits, dates with pits removed, and 





EXTEND MARKETING RESTRICTIONS TO ADDITIONAL COMMODITIES 


ducts made entirely of dates, green peppers, Irish potatoes, cucum- 
bers, or eggplants produced in the United States the importation into 
the United States of any such commodity during the period of time 
such order is in effe ct shall be prohibited unless it complies with the 
grade, size, quality, and maturity provisions of such order or com 
parable restrictions promulgated hereunder: Provided, That this pro- 
hibition shall not apply to such commodities when shipped into conti- 
nental United States from the Commonwealth of Puerto Rico or eny 
Territory or possession of the United States where this Act has an e 
and effect: Provided further, That whenever two or more such m¢ 
keting orders reg rulating the same agricultural commodity ratings 
in different areas of the United States are concurrent tly in effect, the 
importation into the United a of any such commodity shall be 
prohibited unless it complies with the grade, size, quality, and maturity 
provisions of the order which, as Retneaiin dd by the Secretary of 
Agriculture, regulates the commodity produced in the area with which 
he imported commodity is in most direct competition. Such pro- 
hibition shall not become effective until after the giving of such 
notice as the Secretary of Agriculture determines reasonable, which 
shail not be less than three days. In determining the amount of 
i\otice that is reasonable in the case of tomatoes the Secretary of 
Agriculture shall give due consideration to the time required for their 
transportation and entry into the United States after picking. When- 
ever the Secretary of Agriculture finds that the application of the 
restrictions under a marke ‘ting order to an imported commodity is not 
practicable because of variations in characteristics between the 
domestic and imported commodity he shall establish with respect 
to the imported commodity such grade, size, quality, and maturity 
restrictions by varieties, types, or other classifications as he finds will 
be equivalent or comparable to those imposed upon the domestic 
commodity under such order. The Secretary of Agriculture may 


pre mulgate such rules and regulations as he deems necessarv, to 
r , + r F i section An\ person Who 


rule. ul Lion. or 
a fort ire 
i i ! section a ») OF ipon conviction, a penalty Lhe 
amount prescribed in section 8c (14) of the Act, or to cdi: coals 


forfeiture and penalty. 


c™ 
YN 
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Calendar No.2242 


85TH CONGRESS SENATE REPORT 
2d Session _No. 3192 


IMPROVED LENDING ARRANGEMENTS UNDER THE 
BANKHEAD-JONES FARM TENANT ACT AND THE 
WATER FACILITIES ACT 


Avaust 5, 1958.—Ordered to be printed 


Mr. ELLenpeErR, from the Committee on Agriculture and Forestry, 
submitted the following 


REPORT 


[To accompany 8. 3333] 


The Committee on Agriculture and Forestry, to whom was referred 


the bill (S. 3333) to facilitate the insurance of loans under title I of the 
Bankhead-Jones Farm Tenant Act, as amended, and the act of August 
8, 1937, as amended (relating to the conservation of water resources), 
and for other purposes, having considered the same, report thereon 
with a recommendation that it do pass without amendment. 


OBJECTIVE OF THE BILL 


This bill was requested by the Department of Agriculture. It would 
ame nd the Bankhead-Jones Farm Tenant Act and the act of August 

, 1937, commonly known as the Water Facilities Act, so as to facili- 
tate the making and insuring of loans by the Secretary of Agriculture 
for the acquisition, enlargement, or improvement of farms and the 
conservation of soil and water resources thereon, make such loans 
more attractive to investors, make the program self-supporting to a 
greater degree, facilitate the refinancing of such loans on an uninsured 
basis and make such insured loans eligible for investment for certain 
banks. It proposes to accomplish these objectives by— 

(1) Authorizing the conversion of direct loans into insured 
loans; 

(2) Authorizing limited use of the mortgage insurance fund in 
making loans, if they can and will be converted to insured loans 
without undue delay; 

(3) Authorizing the Secretary of Agriculture to receive a larger 
share of the interest payments on loans sold on an insured basis 
than he receives under existing law on insured loans; 


20006 O 
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(4) Authorizing the sale of any loan as an uninsured loan with 
the written consent of the borrower, or without such consent 
when the borrower has failed to comply with his agreement to 
refinance from another source when it is possible to do so at the 
prevailing rate; 

(5) Giving the Secretary of the Treasury discretion to fix the 
interest rate on borrowings from the Treasury for use of the 
mortgage insurance fund, taking into consideration the “current 
average market yields of outstanding marketable obligations of 
the United States’ having comparable maturities (such interest 
rate is now fixed by law at ‘‘the average rate of interest * * * 
borne by all interest-bearing obligations of the United 
States * * *’):; and 

(6) Amending the National Bank Act to permit a national bank 

to loan as much as 25 percent (instead of 10 percent) of its capital 
and surplus to one individual in the case of loans insured by the 
Secretary of Agriculture under the Bankhead-Jones Farm Tenant 
Act or the Water Facilities Act. 

A more complete explanation is set out in the following section-by- 
section analysis and in the attached letter from the Secretary of 
Agriculture. 

NEED FOR THE LEGISLATION 


During certain periods fluctuation in the investment market has 
limited the availability of private funds for participation in these 
programs. Further, private investors have been unwilling to make 
advance commitments for extended periods. Authority is therefore 
needed under which loans may be made in anticipation of sale to 
private investors in blocks immediately when such investment funds 
become available. 

In periods when ample private funds are available, investors may 
be willing to purchase such loans at a net return somewhat less than 
that now provided for insured loans. In ‘hat event, a greater portion 
of the interest received from the borrowers can be diverted toward 
the payment of the cost of servicing these loans. 

Under existing law, some national banks are unable to invest in 
these loans because of the ceiling on loans of 10 percent of the bank’s 
capital and surplus. The bill would raise this ceiling to 25 percent 
for these loans. 

Cost 


The Department of Agriculture estimates that this legislation will 
not add to the cost of the program beyond the additional borrowing 
authorization for a $5-million revolving fund, to be financed by the 
Treasury out of the sale of obligations pursuant to the Second Liberty 
Loan Act. On the contrary, over a period of years operations under 
the bill should reduce to a considerable extent the overhead admin- 
istrative costs of the insured loan programs and reduce the direct loan 
obligations held by the United States. 


NITE 


SITE 
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SECTION-BY-SECTION ANALYSIS 


PROPOSED AMENDMENTS TO THE BANKHEAD-JONES FARM TENANT ACT 
(7 U. S. C. 1001 ET SEQ.) 


Subsection 1 (a) of the bill would add a proposed new section 18 
to title I of the Bankhead-Jones Farm Tenant Act, as amended. 
The proposed new section 18 contains the following provisions: 

Section 18 (a) (1) would authorize the Secretary of Agriculture to 
make direct title I loans with the intention of selling the loans to 
private lenders and insuring them at the time of sale. Such loans 
could be made up to 100 percent of the value of the farm, but before 
the loan could be insured and sold to a private lender, the unpaid 
balance must be reduced to 90 percent or less of the certified value of 
the farm less the amount of any prior lien (as provided in the last 
sentence of sec. 18 (a) (3)). It is contemplated that the security 
instrument will directly secure the loan while in the hands of the 
Government and when the loan is sold and insured the security 
instrument will become an indemnity type mortgage which will still 
run to the United States notwithstanding the fact that the promissory 
note is endorsed over to the lender. 

Section 18 (a) (2) contemplates that when such a loan is sold the 
Government will endorse the promissory note for insurance. When 
so endorsed, the note will be fully insured by the United States as to 
principal and interest and all of the insurance provisions of title I will 
become applicable, including, for example, the provision that the 
validity of the endorsement is incontestable in the hands of the 
lender except for fraud or misrepresentation of which the lender has 
actual knowledge. 

Section 18 (a) (3) provides that the loan will be sold at the full 
amount of the unpaid balance at the time of sale, plus an annual 
charge of not less than 1 percent of the outstanding balance from 
time to time remaining unpaid. The Secretary will be the collection 
agent and this charge would be retained by him out of interest 
payments made by the borrower. The total of the annual charge 
plus the rate of return to the lender would equal the interest rate 
specified in the note. One-half of the receipts from such annual 
charges would be deposited in the farm tenant-mortgage insurance 
fund. The other half would be available for administrative expenses 
of the Farmers’ Home Administration. Receipts from all charges 
over and above | percent would likewise be available for admisintrative 
expenses. No loan would be eligible for sale unless the balance of 
the loan is 90 percent or less of the certified value of the farm, less 
the amount of any prior lien, at the time the loan was made, or 90 
pe rcent or le ‘ss of the value of the farm less any prior lien as determined 
by the Farmers’ Home Administration at the time of sale. Appraisal 
of the farm at the time of sale would not be required. 

Section 18 (a) (4) would permit the use of moneys in the mortgage 
insurance fund for making direct loans with the intention of insuring 
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and selling them to private lenders. Loans from moneys in the 
fund would be made in the same manner as loans referred to in 
section 18 (a) (1), with these differences: (1) The amount of the loan 
must not exceed 90 percent of the certified value of the farm less the 
amount of any prior lien at the time of making the loan, and (2) 
the Secretary must have reasonable assurance that the loan can be 
sold without undue delay. This provision authorizes the Secretary 
to borrow an additional sum of not to exceed $5 million for deposit 
in the insurance fund to be used as a revolving fund for making title I 
loans authorized under this provision and for making soil and water 
conservation loans authorized under the proposed new section 11 
(a) (4) to be added to the act of August 28, 1937, as amended, pursuant 
to section 2 of the bill. The aggregate principal obligations of the 
loans of both types made under ‘the ‘proposed new authorization and 
held in the insurance fund shall at no time exceed $5 million. The funds 
would be borrowed from the Treasury under section 13 (b) of title I in 
the same manner as funds are now borrowed to replenish the insurance 
fund. 

Section 18 (b) provides that section 3 (b) (2) of title I, which 
governs the interest rate for direct title I loans, shall apply to loans 
made or insured under the proposed new section 18. Section 3 (b) 
(2) of title I provides for a maximum interest rate of 5 percent. 
Section 18 (b) further provides that, aside from interest payments, 
the borrower shall not pay any initial or annual insurance charges, 
but the Secretary may assess appraisal fees as well as delinquency 
charges on account of the borrower’s default. 

Section 18 (c) provides that only loans made out of moneys in the 
insurance fund under section 18 (a) (4) shall be counted in computing 
the aggregate amount of loans which may be insured under the 
maximum insurance authority of $125 million, as provided in section 
12 (b) of title I. The loans would be counted at the time they are 
made. Loans made under section 18 (a) (1) and any other loans 
made by the Secretary and converted to insured loans under the 
proposed new section would not be charged against the $125 million. 

Section 18 (d) provides that the Secretary may insure loans made 
from funds advanced by other lenders in accordance with the pro- 

visions of the proposed new section 18. For example, the promissory 
note would run to the private lender in the first instance and _ pro- 
vision would be made for the Secretary to retain not less than 1 per- 
cent out of interest payments made by the borrower. As used in the 
bill, the term “lenders other than the United States” refers to private 
lenders such as banks, insurance companies, and like financial insti- 
tutions, as well as to public and quasi-public corporations or agencies, 
including the United States as trustee of the assets of a State rural 
rehabilitation corporation under an agreement pursuant to section 2 
(f) of the State Rural Rehabilitation Corporation Trust Liquidation 
Act (40 U.S. C. 440 (f)). Section 18 (d) further provides that all of 
the provisions of title I shall apply to loans made or insured under 
the proposed new section 18 except as otherwise provided in the 
new section. 

Section 18 (e) provides that any loan made or insured under title I, 
whether under prior authority or subsequent to the enactment of the 
bill, may be converted by the Secretary to a loan insured under the 
proposed new authorization. This would apply to loans held by the 
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insurance fund as well as to those in the hands of lenders. The costs 
of such conversion may be paid by the Secretary out of administrative 
expenses. Such conversion would require new or supplemental agree- 
ments and security instruments and probably a continuation search 
of the title to the farm. 

Section 18 (f) would authorize the Secretary to sell any Government- 
held title I direct or insured loan on a noninsured basis, provided the 
written consent of the borrower is obtained. This would permit the 
Secretary to graduate borrowers to private credit without requiring 
the borrower to obtain a new loan and incur expenses of title clearance 
and other costs incident to refinancing. The loans would be sold at 
the full amount of the unpaid balance and the security instrument as 
well as the promissory note would be assigned outright to the pur- 
chaser. This would require an agreement between the Government 
and the purchaser nullifying the Government’s rights and obligations 
under the note and security instrument. 

Section 1 (b) of the bill would amend section 13 (b) of title I which 
presently provides that the notes issued to the Treasury for funds 
borrowed to replenish the insurance fund shall bear interest at a rate 
equal to the average rate of interest borne by interest-bearing public 
debt obligations of the United States and that the notes shall have 
such maturities as the Secretary may determine with the approval of 
the Secretary of the Treasury. The proposed amendment would give 
the Secretary of the Treasury discretionary authority to fix the rate 
of interest for such notes, but provides that he shall take into con- 
sideration the current average market yields of outstanding market- 
able obligations of the U nited States having maturities comparable 
to the loans made or insured by the Farmers’ Home Administration. 
There is no change in the provision for fixing the maturities of the 
notes issued to the Treasury. 


PROPOSED AMENDMENTS TO THE NATIONAL BANKING ACT, AS AMENDED 
(ie CU. &. CO. OS) 


Section 1 (c) of the bill would amend section 15 (a) of title I so as 
to relax the limitation in section 5200 of the Revieed Statutes (12 
U.S. C. 84) which restricts the amount a national bank may loan to 
any one person, partnership, association, or corporation to 10 percent 
of the bank’s capital and surplus. The proposed amendment would 
except insured title I loans and soil and water conservation loans in- 
sured under the act of August 28, 1937, as amended, from this restric- 
tion by changing the limitation from 10 percent to 25 percent of the 
bank’s capital and surplus. 


PROPOSED AMENDMENTS TO THE ACT OF AUGUST 28, 1987 (16 U. S. C. 
590 r-X) 


Section 2 of the bill would add a new section 11 to the act of August 
28, 1937, as amended, commonly called the Water Facilities Act. 
The provisions of the proposed new section 11 are almost identical to 
those of the proposed new section 18 discussed above and would pro- 
vide substantially the same authorizations with respect to soil and 
water conservation Joans under the Water Facilities Act as would 
section 18 with respect to loans under title I of the Bankhead-Jones 
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Farm Tenant Act. The foregoing comments with respect to each 
item and subsection of section 18 will apply to section 11, except that 
the latter makes applicable the loan requirements and insurance pro- 
visions of: the Water Facilities Act rather than those of title 1. There 
are other minor differences between sections 18 and 11 as follows: 

1. Both sections provide that before any loan madejout of appro- 
priated funds is insured and sold, or before any loan is made out of 
moneys in the insurance fund, the unpaid amount of the loan shall not 
exceed 90 percent of the value of the security property less the amount 
of any prior lien. However, section 18 relates the 90 percent limita- 
tion to the value of the ‘‘farm,’’ whereas section 11 relates it to the 
“security”? which may consist of real estate or chattels or both. Sec- 
tion 11 provides that when the borrower is an association, including a 
corporation not operated for profit and a public or quasi-public 
agency, the 90 percent limitation shall not apply. 

2. Section 18 (b) provides that the interest rate shall be as provided 
in section 3 (b) (2) of title 1, but subsection 11 (b) makes no reference 
to interest rate because the Water Facilities Act presently authorizes 
the Secretary to make or insure loans upon such terms as he may 
prescribe. 

3. Section 11 (b) provides that the proceeds of appraisal fees and 
delinquency charges shall be deposited in the Treasury for use for 
administrative expenses. This provision is not included in subsection 
18 (b) because section 12 (d) of title I presently so provides. 

4. Section 18 (c) refers to the $125 million insurance authority 
governing title I loans, whereas subsection 11 (c) refers to the $25 
million insurance authority governing soil and water conservation 
loans. These provisions are otherwise identical. 


AGENcY VIEWS 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., February 11, 1958. 
The PRESIDENT OF THE SENATE, 
United States Senate. 

Dear Mr. Presipent: There is submitted herewith for consider- 
ation by the Congress a draft of a bill which would amend title I of 
the Bankhead-Jones Farm Tenant Act, as amended (7 U.S. C. 1000 
et seq.), and the act of August 28, 1937, as amended (16 U.S. C 
590r—590x-—3), to facilitate the insurance of farm ownership and soil 
and water conservation loans. 

Farm ownership loans under title I of the Bankhead-Jones Farm 
Tenant Act, as amended, and soil and water conservation loans under 
the act of August 28, 1937, as amended, are of two types: (1) direct 
loans made from funds borrowed from the Secretary of the Treasury 
and (2) loans made from funds advanced by private lenders and 
insured by the Government. It is the policy of the Department to 
make insured loans whenever the applicant can qualify and funds 
from private lenders are available. The proposed legislation will 
facilitate the insurance of loans by authorizing the conversion of direct 
loans to insured loans, by authorizing the making of loans to be sold 
in blocks to interested private lenders, and by providing flexibility, 
within limits, in determining the portion of the interest charges to be 
retained by the Government as compensation for the insurance of the 
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loan and to cover administrative expenses. In addition, the amend- 
ments are designed to assist in graduating borrowers to other sources 
of credit by facilitating the transfer of indebtedness to private lenders 
with the consent of the borrowers. 

Under the proposed amendments, loans otherwise eligible for 
insurance under title I, but made from direct Government funds 
because funds from private sources are not available, could be con- 
verted to insured loans whenever funds from private sources become 
available. This would result in reducing the direct loan indebtenesss 
to the Secretary of the Treasury and, in turn, act to reduce the public 
debt. 

We recommend that these amendments be enacted. 

Section 1 (a) of the proposed bill would add a new section 18 to 
title I of the Bankhead-Jones Farm Tenant Act, as amended, con- 
taining the following provisions: 

Authorizes the making of direct loans which could be converted 
to insured loans and sold to private lenders provided the outstanding 
obligation of the loan at the time of sale does not exceed 90 percent 
of the value of the farm less any prior lien indebtedness. Security for 
the loan would be taken in the name of the Government notwithstand- 
ing the fact that the note later may be held by a private lender or his 
assignee. 

2. Authorizes the sale of direct loans to private lenders on an insured 
basis at the full amount of the unpaid balance plus an annual charge 
of not less than 1 percent of the unpaid principal obligation from time 
to time outstanding on the loan. This charge would be retained out 
of interest payments made by the borrower. One-half of the receipts 
from minimum charges of 1 percent would be deposited in the farm 
tenant-mortgage insurance fund. The other one-half would be avail- 
able for administrative expenses. Receipts from all charges over 
and above 1 percent would be available for administrative expenses. 
The use of this provision would make it possible to secure a greater 
share of the interest payments made by the borrower for use “of the 
Government in circumstances where private lenders could be found 
who would advance funds for the loan at an interest rate of more than 
| percent below the rate paid by ig borrower. It seems that in future 
years circumstances would arise in which insured loans which were 
held by the insurance fund could 1! disposed of to private lenders at 
an interest rate permitting the Government to retain more than 1 
percent of the total interest rate called for in the note. 

(3) Experience with the insured loan programs of the Farmers’ 
Home Administration indicates that many lenders are reluctant to 
advance funds for individual loans, but are willing to accept a block 
of loans aggregating a substantial amount. To assist in overcoming 
this difficulty, the “proposed bill authorizes borrowing, through the 
farm tenant-mortgage insurance fund, not in excess of $5 million, for 
the purposes of making loans under title I of the Bankhead-Jones 
Farm Tenant Act and the act of August 28, 1937, to be insured and 
sold to private lenders in blocks. This authority could not be used 
unless there was reasonable assurance that the loans could be sold 
without undue delay. 

(4) Authorizes converting any direct loan or any insured loan to 
an insured loan within the provisions of the proposed section 18. 
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The Bankhead-Jones Farm Tenant Act presently provides that 
a borrower shall refinance bis loan whenever he may be able to obtain 
a loan from another source at the rate prevailing in the area but not 
in excess of the rate of 5 percent. One of the difficulties in securing 
full compliance with this provision has been the necessity for the 
borrower to liquidate his present loan and incur title clearance and 
other expenses in connection with a new loan. The proposed bill 
would authorize the sale of any Government-held title I direct or in- 
sured loan with the consent of the borrower, or without his consent if 
the borrower fails to comply with his agreement to refinance his in- 
debtedness rt ‘n he is able to do so. 

Section 13 (b) of title I of the Bankhead-Jones Farm Tenant Act 
presently een that funds borrowed from the Secretary of the 
Treasury for use of the Farm Tenant-Mortgage Insurance Fund shall 
bear interest at a rate equal to the average rate of interest on out- 
standing interest-bearing marketable public debt obligations of the 
United States. Section 1 (b) of the proposed bill would amend this 
section to give the Secretary of the Treasury discretionary authority 
to set the rate but providing that he take into consideration the cur- 
rent average market vields of outstanding marketable obligations of 
the United States having maturities comparable to the loans made or 
insured by the Secretary of Agriculture 

Section 1 (c) of the proposed bill would amend section 15 (a) to 
make it easier for small banks to participate in the insured loan pro- 
grams. Many of the national banks are unable to make the average 
loan under title I of the Bankhead-Jones Farm Tenant Act and some 
of the larger loans under the act of August 28, 1937, because of the 
provision in the National Bank Act limiting the amount of indebted- 
ness of any one individual to 10 percent of the bank’s capital and 
surplus. The proposed bill would amend the National Bank Act to 
lift this limitation to the equivalent of 25 percent of the bank’s capital 
and surplus with respect to these two types of insured loans. 

Section 2 of the proposed bill would add a new section 11 to the act 
of August 28, 1937, providing similar authority for loans made under 
that act as contained in the proposed new section 18 of title I of the 
Bankhead-Jones Farm Tenant Act, as amended. One additional 
change would limit loans made to individuals and insured under the 
proposed new section 11 to 90 percent of the value of the security 
taken in connection with the loan less any prior lien indebtedness 
There is no restriction in the present “i with respect to the amount 
of the loan as related to the value of the security. Loans to associa- 
tions, including corporations not oper: ad for profit and public and 
quasi-public agencies, would not be subject to this limitation. 

Aside from the proposed borrowing authority for the fund out of 
which insurable loans would be initially made, the proposed amend- 
ments would involve no additonal expenditures and should, over a 
period of several years, reduce to a considerable extent the overhead 
administrative costs of the insured loan programs. Also, as indi- 
cated above, the conversion of direct loans to insured loans would 
reduce the direct loan indebtedness. 

The Bureau of the Budget advises that enactment of this proposed 
legislation would be in accord with the program of the President. 

Sincerely yours, 
E. T. Benson. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 23, 1958. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
United States Senate. 


Dear Mr. Cuairman: Bill S. 3333 to amend title I of the Bankhead- 
Jones Farm Tenant Act has been introduced and referred to your 
committee. 

The objective of this bill is to facilitate the insurance of farm owner- 
ship and soil and water conservation loans. The proposed legislation 
would authorize the Secretary of Agriculture to make loans complying 
with the requirements of the act and to sell such loans individually or 
in blocks to private lenders on an insured basis at the full amount of 
the unpaid balance plus an annual charge of not less than 1 percent of 
the unpaid principal obligation from time to time outstanding on 
the loan. The Secretary would be authorized to borrow up to $5 
million from the Secretary of the Treasury to make these loans. No 
loans can be made unless the Secretary of Agriculture has reasonable 
assurance that the loans can be sold without undue delay. 

Pursuant to title I of the Bankhead-Jones Farm Tenant Act, insured 
loans are made from funds provided by private lenders to eligible 
applicants and the mortgages are insured by Farmers’ Home Ad- 
ministration. Insured loans are made for the same purposes and 
terms as direct loans made by FHA, except that insured loans are 
limited in amount to 90 percent of the lesser of the appraised value or 
purchase price of the farm. 

The FHA insured loan program differs from the usual Government 
insured loan program in that (a) FHA handles all details of making 
the loans, including locating funds, processing applications, supervis- 
ing borrowers’ operations, servicing accounts, and making and trans- 
mitting collections to the lenders; (6) the Government is the mor tgagee 
for the loan, the lender merely the holder of the note; and (c) under 
existing legislation FHA is required to purchase the loans at the 
lender’s request after the loans have been outstanding for an agreed 
initial fixed period of not less than 5 years. The only significant 
difference between direct loans and insured loans is that funds for 
direct loans are obtained from the Treasury Department and funds 
for insured loans are — ained directly from the public. The annual 
charge of 4% percent to borrowers on loans insured by FHA, com- 
prised of interest of 3% percent to lenders and a 1 percent charge 
retained by FHA for insurance premium and loan servicing, is the 
same as the interest rate under the FHA direct loan programs. The 
farm tenant-mortgage insurance fund is used for insuring these loans. 

In our report to the Congress on the audit of Farmers’ Home 
Administration for fiscal year 1955 (B-114873, November 30, 1956), 
we commented on the insured loan program (pp. 31 to 35) and stated 
that the administrative expenses borne by FHA under the insured 
loan programs are larger than the expenses would be for a comparable 
volume of direct loans. Additional expenses include the cost of lo- 
cating funds, handling the transactions through private lenders, and 
the cost of purchasing and refinancing loans acquired at the request 
of lenders. Under the proposed legislation, it would be possible to 
reduce these additional expenses by selling the loans in blocks to 
private lenders 


S. Rept. 2192, 85-2 
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We also stated that under the 'nsured loan program, less funds are 
available to cover program costs than would be available under a 
direct loan program. Funds available (service and insurance charge) 
during 1956 under the insured loan program were about a million 
dollars; under a direct loan program of comparable size about $2 
million would have been available to the Government after allowing 
for interest, at the average rate on total public issues, on Treasury 
funds required to finance the program. However, under the proposed 
legislation, it would be possible under certain circumstances for the 
Government to retain a greater portion of the interest charges on 
insured loans as compensation for insurance of the loan and to cover 
administrative expenses. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


CHANGES IN Existinc Law 


In compliance with subsection (4) of rule XX1IX the Standing 
Rules of the Senate, changes in existing law made by the bili, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in its die S, existing 
law in which no change is proposed is shown in roman): 


BANKHEAD-JONES FARM TENANT ACT 


TITLE I TENANT PURCHASE LOANS AND MORTGAGE INSURANCE 
* * * . * * * 


Sec. 13. (a) In any case in which the mortgagor under a mortgage 
insured under this title is in default in the payment of principal or 
interest for more than twelve months, the mortgagee shall be entitled 
to receive the benefit of the insurance as hereinafter provided, upon 
assignment to the Secretary of (1) all the mortgagee’s rights and 
interests arising under the mortgage so in default; (2) all claims of the 
mortgagee against the mortgagor or others, arising out of the mortgage 
transaction; (3) all polici Les of title or other insurance and all surety 
bonds and other guaranties and any and all claims thereunder relating 
to the mortgage or the mortgaged property; (4) any balance of the 
mortgage loan not advanced to the mortgagor; and (5) any cash or 
property held by the mortgagee, or to which he is entitled, as deposit 
made for the account of the mortgagor and which has not been applied 
in reduction of the principal of the mortgage indebtedness; and upon 
transfer to the Secretary of such originals or copies of records, docu- 
ments, books, papers and accounts relating to the mortgage transac- 
tion, as the Secretary prescribes. Upon suc ch assignment “and tr ansfer, 
the Secretary shall pay to the mortgagee, in cash, an amount equal 
to the value of the mortgage and the note a) mortgage shall there- 
upon become a part of the fund. For the ees of this subsectioa, 
the value of the mortgage shall be determined, in accordance with 
rules and regulations prescribed by the Nate . adding to the 
amount of the original principal obligation of the mortgage which was 
unpaid on the date of default, the amount of all unpaid interest and 
the amount of all payments which have been made by the mortgagee 
for taxes, special assessments, water rates, and other payments in 











IMPROVED LENDING ARRANGEMENTS UNDER FARM TENANT ACT 1] 


discharge of liens which are prior to the mortgage, and insurance on 
the property mortgaged, and by deducting from such total amount 
any amount received on account of the mortgage indebtedness after 
such default. 

(b) If there should not be sufficient cash in the fund to enable the 
Secretary to make payments to mortgagees as provided in subsection 
(a) of this section, the Secretary may “make and issue notes to the 
Secretary of the Treasury to obtain funds to make such payments. 
Such notes shall be signed by the Secretary or by his duly authorized 
representatives and shall be negotiable. [Such notes shall bear 
interest, payable semiannually, at a rate equal to the average rate of 
interest, computed to the end of the calendar month next preceding 
the date of issue, borne by all interest bearing obligations of the 
United States then forming a part of the public debt, and shall have 
such maturities as the Secretary may determine with the approval of 
the Secretary of the Treasury.] Such notes shall have such maturities 
as the Secretary may determine with the approval of the Secretary of the 
Treasury, and shall bear interest at a rate fixed by the Secretary of the 
Treasury, taking into consideration the current average market yields of 
outstanding marketable obligations of the United States having maturities 

comparable to the loans made or insured by the Secretary. 
oe * aS * * * * 

Sec. 15. (a) The first paragraph of section 24, chapter 6, of the 
Federal Reserve Act, as amended (U.S. C., 1940 ed., title 12, sec. 371) 
(relating to loans on farm lands by member banks), is hereby amended 
by inserting after the words ‘“‘National Housing Act’’, the following: 
“or which are insured by the Secretary of Agriculture pursuant to 
title I of the Bankhead-Jones Farm Tenant Act’’. Section 5200 of 
the Revised Statutes (12 U. S. C. 84) ts hereby amended to add a new 
paragraph bearing the next number after that of the last paragraph 
of the present section 5200 of the Revised Statutes and reading as 
follows: “Obligations insured by the Secretary of Agriculture pursuant 
to the Bankhead-Jones Farm Tenant Act, as amended, or the Act of 
August 28 1937, as amended (relating to the conservation of water re- 
sources), shall be subject under this section to a limitation of 15 per 
centum of such capital and surplus in addition to such 10 per centum 
of such capital and surplus.” 

* * * * * *~ * 

Sec. 18. (a) The Secretary of Agriculture is authorized: 

(1) To make loans complying with the requirements of title I of this 
Act for the purpose of insuring and selling such loans to lenders other 
than the United States. Any security instrument taken in connection 
with such loan shall create a lien running to the United States, notwith- 
standing the fact that the note may be held by such lender or his assignee; 

(2) To insure and make commitments to insure such loans, which, 
when endorsed for insurance, shall be covered by the insurance provisions 
of this title; 

(3) To sell such loans at an annual charge, at a rate to be determined 
by the Secretary, of not less than 1 per centum of the unpaid principal 
obligation from time to time outstanding on the loan, such charge to be 
retained by the Secretary out of interest payments made by the borrower: 
Provided, That the total of the rate of such charge plus the rate of return 
to the holder of the note shall not exceed the interest rate specified in the 
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note. Out of the charges so collected an amount not in excess of one-half 
of 1 per centum of such unpaid principal obligations shall be deposited 
in and beeome a part of the fund. The remainder of such charges col- 
lected shall he de posited mn the Treasury to the credit of the Secretary 
and may be transferred annually to the administrative expense account 
of the Farmers Home Administration and become merged therewith. 
each such loan shall be sold at the full amount of the unpaid balance 
thereof at the time of sale, but no loan shall be sold if such balance exceeds 
00 per contum of the amount certified by the tina committee to be the 
value of the farm, less any prior licen indebtedness at the time the loan 
was made or upon a determination of such fact by the Seeretary at th 
time of sale; 

(3) To make loans out of moneys in the J fund for the purpose of insur- 
ing and selling the same under this section: Provided, however, That no 
loan made le under this ite EL (3) shall ly an €LCONS of | W) por contium of the 
amount ceartined by the county committee to be the value of the farm less 
any prior licn indebtedness: And provided — further, That no loan shall 
be made under this item (4) unless the Secretary has reanonabl ANSSULALNCE 
that it can be sold without undue delay. The Secretary may, at his 
diserction. utilire the Provisions of subsections 13 (b) and lo ge of th IN 
title to borrow trom the Seerctary of the Treasury an additional sum not 
mn CLCOSS Of SO CUO OOO for le posit nN the fund for this Pur pose and said 
subscetions are hereby eate nded lo core? such borrowings for the pur pose 


of making loans under this item ( 4) and under item /) (| subsecti 7 

11 (a) of the Act of August 28, 1937. as amended (relating to the conser- 
° . ° 7 ' ° ° 

ration of water resources) The amount of the principal obligations on 


loans made under this item (4) and not dixposed of under this section, 
plus the amount of the principal obligations on loans made out of moneys 
mn the fund unde . said ite | , of subsection 1] (a) of the Act of Auqust 
DS 1957. ads amended. and not disposed of unde r such section FT: shall 
not ereced the agaregate sum of 85 000 006 at any one time 

(bh) The interest rate vhall he (IN provided mM section 3 (b) 2 of this 
title and the horrowe r shall not be re quired fo pay any additional charge s 
for insurance of the loan, but the Secretary may require the payment of 
such appraisal and delingue ney charge s as he deems proper 

(c) The amount of the principal obligations on loans made under 
item (a) (3) of this section shall be mneluded an computing the aggregate 
amount of the principal obligations which may be insured in any one 
fiscal year, as provided in xection 12 (b) of this title, at the time such loans 
are made. The amount of the principal obligations on any other loans 
made by the Scere: fary and insured under this section shall not be included 
in computing said agaregate amount 

(7) Loans made trom funds advanced by lenders other than the United 
States may he insured by the Secretary upon ferms and conditions con- 
sistent with the Provisions of this section. Loans made or insured under 
this section shall be sudject to all the provisions of this title ercept as 
otherwise provided in this section. 

(é) Any loan heretofore or hereafter made or insured under this title 
may be converted to an insured loan under this section at the discretion 
of the Secretary. and any expenses in connection with such conversion 
may be paid out of funds available for administrative expenses. 

(f) The Seerctary is further authorized to sell any loan héretofore or 
hereafter made or insured under this title without insurance thereof upon 
the written consent of the borrower, or without such consent when the 
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borrower has failed to comply with his agreement to refinance the indebted- 
ness at the request of the Seerctary. Such loan shall be sold at the full 
amount of the unpard balance thereof, and upon such sale the Secretary 
is authorized to assign the security instrument and evidence of debt in 
such manner that the United States shall have no further right or obligation 
with respect to the loan. 


ACT OF AUGUST 28, 1937 


AN ACT To promote conservation in the arid and semiarid areas of the United 
States by aiding in the development of facilities for water storage and utilization, 
and for other purposes 


Sire. 1. That it is hereby recognized that the wastage and inade- 
quate utilization of water resources on farm, grazing, and farming 
lands resulting from inadequate facilities for water storage and utiliza- 
tion contribute to the destruction of natural resources, injuries to 
public health and public lands, droughts, periodic floods, crop failures, 
decline in standards of living, and excessive dependence upon public 
relief, and thereby menace the national welfare. It is therefore 
hereby declared to be the policy of Congress to assist in providing 
facilities for water storage and utilization in the United States includ- 
ing the Territories of Alaska and Hawaii, and Puerto Rico and the 
Virgin Islands. 

Sec. 2. In order to effectuate this policy and promote proper land 
use, the Secretary of Agriculture is hereby authorized, from time to 
time 

To formulate and keep current a program of projects for 
the construction and maintenance of ponds, reservoirs, wells, 
check-dams, pumping installations, and other facilities for water 
storage or utilization, together with appurtenances to such facili- 
ties. The facilities to be included within such program shall be 
located where they will promote the proper utilization of lands 
and no such facilities shall be located where they will encourage 
the cultivation of lands which are submarginal and which should 
be devoted to other uses in the public interest; 

To construct and to sell or lease, with or without a money 
consideration, under such terms and conditions as will advance 
the purposes of this Act, the facilities mentioned in section 2 (1) 
and included within the program there provided for, including 
the lands upon which such facilities are located if they have been 
acquired or reserved for the purposes of this Act; 

(3) To cooperate or enter into agreements with, or to furnish 
financial or other aid to, any agency, governmental or otherwise, 
or any person, subject to such conditions as he may deem necessary 
for the purposes of this Act; and 

(4) To obtain options upon and to acquire lands, or rights or 
interests therein, or rights to the use of water, by purchase, lease, 
gift, exchange, condemnation, or otherwise, only when necessary 
for the purposes of this Act. 

Sec. 3. The facilities included in the program provided for in 
section 2 (1) may be located 

(a) On lands owned or controlled by the United States or 
any of its agencies, with the cooperation of the agency having 
jurisdiction thereof: and 
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(b) On any other lands upon obtaining proper consent or the 
necessary rights or interests in such lands. 

Sec. 4. As a condition to extending benefits under this Act to any 
lands not owned or controlled by the United States or any of its 
agencies, the Secretary of Agriculture may, insofar as he may deem 
nece a for the purpose of this Act, require 

The enactment of State and local laws providing for soil 
conserving land uses and practices, and the storage, conservation 
and equitable utilization of waters; 

(2) Agreements or covenants in regard to the maintenance 
and permanent use of such water, facilities, or lands benefited by 
such facilities; 

(3) Contributions in money, services, materials, or otherwise 
to any ope! rations conferring such benefits. 

Sec. 5. The Secretary of Agriculture, in administering the provisions 
of this ha t, shall utilize the officers, employees, and facilities of agencies 
within the Department of Agriculture whose functions are related to 
the program provided for in this Act, and may allot to such agencies or 
transfer to such other agencies of the Federal Government as he may 
request to assist in carrying out any of the provisions of this Act, any 
funds available for the purposes of this Act. 

Sec. 6. For the purposes of this Act, the Secretary of Agriculture 
may 

(1) Secure the coopers ation of any governments al agence Vv 

(2) Make expenditures for personal services and re nt in the 
District of Columbia and elsewhere, for the purchase of law books 
and of reference, for printing and binding, for the purchase, 
exchange, operation, and maintenance of passenger-carrying 
vehicles, for supplies and equipment, for traveling expenses and 
for other administrative expenses; and 

(3) Perform such acts, and prescribe such rules and regulations 
as he may deem proper to carry out the provisions of this Act. 

Sec. 7. There are hereby authorized to be appropriated for the 
purposes of this Act such sums as Congress may from time to time 
determine to be necessary. 

Sec. 8. No aid shall be extended under the provisions of this Act 
which will result in any individual, partnership, trust, estate, cor- 
poration engaged in farming, or unincorporated association becoming 
indebted to the United States in a principal amount outstanding at 
any time in excess of $25,000, or which will result in any other cor- 
poration or ageney becoming indebted in a principal amount outstand- 
ing at any time in excess of $250,000, or which after January 1, 1954, 
shall provide for construction work, other than technical assistance, 
being oe by the Secre tary 


Sec. 9. The Secretary of Agriculture is authorized, upon such terms 
and collision as he shall prescribe, to make loans for the purposes of 
financing the improvement of farm land by soil or water conserving 


or drainage facilities, structures or practices, improvement of soil 
fertility, establishment of improved permanent pasture, sustained 
vield afforestation or reforestation, or other erosion preventatives, 
and such other related measures as may be determined from time to 
time by the Secretary 

Sec. 10. (a) In order to establish a program of insuring loans made 
by lenders other than the United States which comply with the 
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requirements of this Act and are in furtherance of its objectives, the 
Secretary of Agriculture— 

(1) is authorized to insure and make commitments to insure 
such loans on such terms and conditions as he may prescribe; 

(2) is authorized to include in insurance contracts agreements 
to service loans insured thereunder and to purchase such loans 
which are not in default on such terms and conditions as he may 
prescribe; 

(3) shall utilize the insurance fund (hereinafter called the Fund) 
created by section 11 of the Bankhead-Jones Farm Tenant Act, as 
amended, and the provisions of sections 13 (b) and (c) of the said 
Bankhead-Jones Farm Tenant Act to discharge obligations under 
insurance contracts made pursuant to this Act; 

(4) shall require the borrower to pay such insurance charges 
as he deems proper, taking into account the amount of the loan 
and prior liens: Provided, however, That the charge shall be 
payable in advance at intervals of one year or less and shall be 
at arate equal to at least 1 per centum per annum of the principal 
outstanding on the loan insured on the due date of the charge; 

(5) may utilize the Fund to pay taxes, insurance, prior liens, 
and other expenses to protect the security for loans which have 
been insured hereunder, and to acquire such security property 
at foreclosure sale or otherwise; 

(6) shall liquidate acquired security property in such manne! 
and on such terms as he deems will best preserve the Fund; and 

(7) shall have authority to make such rules and regulations 
and such delegations of authority as he deems appropriate in order 
to carry out the provisions of this Act. 

(b) Notes and the security therefor acquired by the Secretary under 
insurance contracts shall become a part of the Fund. The notes may 
be held in the Fund and collected according to their terms or may be 
sold and reinsured. All proceeds from such collections, including the 
liquidation of security, and sales shall become a part of the Fund. 

(c) One-half of all insurance charges shall become a part of the 
Fund and one-half shall be deposited in the Treasury of the United 
States and shall be available for administrative expenses in connection 
with the insurance program authorized by this Act. 

(d) Any contract of insurance executed by the Secretary under this 
Act shall be an obligation of the United States and incontestable 
except for fraud or misrepresentation of which the holder of the 
contract has actual knowledge. The provisions of sections 11 and 
13 (b) and (c) of the Bankhead-Jones Farm Tenant Act, as amended, 
shall be applicable and available for the purpose of providing funds 
for the discharge of obligations arising under the insurance program 
authorized by this Act. 

(e) The aggregate amount of the principal obligations on loans 
insured under this Act, shall not exceed $25,000,000 in any one fiscal 
vear. 

({) The first paragraph of section 24, chapter 6, of the Federal 
Reserve Act, as amended (12 U.S. C., 1952 edition, 371) is hereby 
amended by inserting after the phrase ‘““‘Bankhead-Jones Farm Tenant 
Act” the following: “, or the Act of August 28, 1937, as amended’’. 
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Sec. 11. (a) The Secretary of Agriculture is authorized: 

(1) To make loans complying with the requirements of this Act for the 
purpose of insuring and selling such loans to lenders other than the 
United States. Any security instrument taken in connection with such 
loan shall create a lien running to the United States, notwithstanding the 
fact that the note may be held by such lender or his assiqnee; 

(2) To insure and make commitments to insure such loans, which, 
when endorsed for insurance, shall be covered by the insurance provisions 
of this Act; 

(3) To sell such loans at an annual charge, at a rate to be determined 
by the Secretary, of not less than 1 per centum of the unpaid principal 
obligat tion from time to time outstanding on the loan, such charge to be 
retained by the Secretary out of interest payments made by the borrower: 
Provided, That the total of the rate of such charge plus the rate of return 
to the holder of the note shall not exceed the interest rate specified in the 
note. Out of lhe charge s so collected an amount not in excess of one-half 
of 1 per centum of such unpaid principal obligations shall be deposited 
in and become a part of the fund. The remainder of such charges col- 
lected shall be de posited in the Treasury to the credit of the Secretary and 
may be transferred annually to the administrative eapense account of 
the Farmers’ Home Administration and become merged there with. 
Each such loan shall be sold at the full amount of the unpaid balance 
thereof at the time of sale. but no loan, « rcept loans to associations (in- 
cluding corporations not operated for profit and public or quasi-public 
agencies), shall be sold if such balance eaceeds 90 per centum of the value 
of the security less any prior lien indebtedness at the time the loan was 
made or upon a determination of such fact by the Secretary at the time 
of sale . 

To make loans out of moneys in the fund, including funds borrowed 
from the Secretary of the Treasury under item (4) of subsection 18 (a) 
of the Bankhead-Jones Farm Tenant Act, as amended, within the aggre- 
gate limits therein provided, for the Purpose of UNSULING and selling SUC h 
loans under this section: Provided, however, That no loan made under 
this item (4) shall be in excess of 90 per centum of the value of the security 
less any prior lien indebtedness, but such limitation shall not apply to 
loans to associations, including corporations not operated for profit and 
public or quasi-public agencies: And provided further, That no loan shall 
* made under this item (4) unless the Secretary has reasonable assurance 
that it can be sold without undue delay. 

(b) The borrower shall not be required to pay any additional charges for 
insurance of the loan, but the Secretary may require the payment of such 
appraisal and delinquency charges as he deems proper. The proceeds of 
such appraisal or delinquency charges shall be deposited in the Treasury 
for use for administrative erpense as provided in item (a) (3) of this 
section. 

(Cc) The amount oF the principal obligations on loans made under ite m 
(a) ( /) of this section shall be included in computing the aggregate amount 
of the principal obligations which may be insured in any one fiscal year, 
as provided in section 10 (e) of this Act, at the time such loans are made. 
The amount of the principal obligations on any other loans made by the 
Secretary and insured under this section shall not be included in com- 
puting said aggregate amount. 

(d Loan S made from funds advanced by Le nders other than the Un ited 
States may be insured by the Secretary upon terms and conditions con- 


IMPROVED LENDING ARRANGEMENTS UNDER FARM TENANT ACT 17 


sistent with the provisions of this section, but no such loan, except loans 
to associations (including corporations not operated for profit and public 
or quasi-public agencies), shall be in excess of 90 per centum of the value 
of the security less any prior lien indebtedness. Loans made or insured 
under this section shall be subject to all the provisions of this Act except 
as otherwise provided in this section. 

Any loan heretofore or hereafter made or insured under this Act 
may be converted to an insured loan under this section at the discretion 
of the Secretary, and any expenses in connection urth such conversion 
may be paid out of funds avaiable for administrative expenses. 

(f) The Secretary is further authorized to sell any loan heretofore or 
hereafter made or insured under this Act without insurance thereof upon 
the written consent of the borrower, or without such consent when the bor- 
rower has failed to comply with his agreement to refinance the indebted- 
ness at the request of the Secretary. Such loan shall be sold at the full 
amount of the unpaid balance thereof, and upon such sale the Secretary 
is authorized to assign the security instrument and evidence of debt in 
such manner that the United States shall have no further right or obliga- 
tion with respect to the loan. 


SECTION 5200, REVISED STATUTES (12 U. S. C. 84) 


Sec. 5200. The total obligations to any national banking association 
of any person, copartnership, association, or corporation shall at no 
time exceed 10 per centum of the amount of the capital stock of such 
association actually paid in and unimpaired and 10 per centum of its 
unimpaired surplus fund. The term ‘obligations’? shall mean the 
direct liability of the maker or acceptor of paper discounted with or 
sold to such association and the liability of the indorser, drawer, or 
guarantor who obtains a loan from or discounts paper with or sells 
paper under his guaranty to such association and shall include in the 
case of obligations of a copartnership or association the obligations of 
the several members thereof and shall include in the case of obligations 
of a corporation all obligations of all subsidiaries thereof in which such 
corporation owns or controls a majority interest. Such limitation of 
10 per centum shall be subject to the following exceptions: 

(1) Obligations in the form of drafts or bills of exchange drawn in 
oe faith against actually existing values shall not be subject under 
this section to any limitation based upon such capital and surplus. 

(2) Obligations arising out of the discount of commercial or business 
paper actually owned by the person, copartnership, association, or 
corporation negotiating the same shall not be subject under this 
sec — to any limitation based upon such capital and surplus. 

) Obligations drawn in good faith against actually existing values 
on secured by goods or commodities in process of shipment shall not 
be subject under this section to any limitation based upon such 
— and surplus. 

(4) Obligations as indorser or guarantor of notes, other than com- 
mercial or business paper exce pted under (2) hereof, having a maturity 
of not more than six months, and owned by the person, corporation, 
association, or copartnership indorsing and negotiating the same, shall 
be subject under this section to a limitation of 15 per centum of such 
capital and surplus in addition to such 10 per centum of such capital 
and surplus. 
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(5) Obligations in the form of banker’s acceptances of other banks 
of the kind described in sections 372 and 373 of this Act shall not be 
subject under this section to any limitation based upon such capital 
and surplus. 

(6) Cbligations of any person, copartnership, association, or corpo-- 
ration, in the form of notes or drafts secured by shipping documents, 
warehouse receipts, or other such documents transferring or securing 
title covering readily marketable nonperishable st: aples when such 
property is fully covered by insurance, if it is customary to insure such 
staples, shall be subject under this section to a limitation of 15 per 
centum of such capital and surplus in addition to such 10 per centum 
of such capital and surplus when the market value of such staples 
securing such obligation is not at any time less than 115 per centum 
of the face an ount of such obligation, and to an additional increase 
of limitation of 5 per centum of such capital and surplus in addition 
to such 25 per centur of such capital and surplus when the market 
value of such staples securing such additional obligation is not at any 
time less than 120 per centum of the face amount of such addition: y 
obligation, and to a further additional increase of limitation of 5 per 
centum of such capital and surplus in addition to such 30 per centum 
of such capital and surplus when the market value of such staples 
securing such additional obligation is not at any time less than 125 
per centum of the face amount of such additional obligation, and to 

further additional increase of limitation of 5 per centum of such 
capital and surplus in addition to such 35 per centum of such capital 
and surplus when the market value of such staples securing such addi- 
tional obligation is not at any time less than 130 per centum of the 
face amount of such ad litional obligation, and to a further additional 
increase of limitation of 5 per centum of such capital and surplus in 
addition to such 40 per centum of such capital and surplus when the 
market value of such staples securing such additional obligation is 
not at any time less than 135 per centum of the face amount of such 
additional obligation, and to a further additional increase of limita- 
tion of 5 per centum of such capital and surplus in addition to such 
45 per centum of such capital and surplus when the market value of 
such staples securing such additional obligation is not at any time 
less than 140 per centum of the face amount of such additional obli- 
gation, but this exception shall not apply to obligations of any one 
person, copartnership, association, or corporation arising from the 
same transactions and/or secured upon the identical staples for more 
than ten months. 

(7) Obligations of any person, copartnership, association, or 
corporation in the form of notes or drafts secured by shipping docu- 
ments or instruments transferring or securing title covering livestock 
or giving a lien on livestock when the market value of the livestock 
securing the obligation is not at any time less than 115 per centum of 
the face amount of the notes covered by such documents shall be 
subject under this section to a limitation of 15 per centum of such 
capital and surplus in addition to such 10 per centum of such capital 
and surplus. 

(8) Obligations of any person, copartnership, association, or 
corporation in the form of notes secured by not less than a like amount 
of bonds or notes of the United States issued since April 24, 1917, or 
certificates of indebtedness of the United States, treasury bills of the 


IMPROVED LENDING ARRANGEMENTS UNDER FARM TENANT ACT 19 


United States, or obligations fully guaranteed both as to principal 
and interest by the United States, shall (except to the extent permitted 
by rules and regulations prescribed by the Comptroller of the Currency, 
with the approval of the Secretary of the Treasury) be subject under 
this section to a limitation of 15 per centum of such capital and 
surplus in addition to such 10 per centum of such capital and surplus. 

(9) Obligations representing loans to any national banking asso- 
ciation or to any banking institution organized under the laws of any 
State, or to any receiver, conservator, or superintendent of banks, 
or to any other agent, in charge of the business and property of any 
such association or banking institution, when such loans are approved 
by the Comptroller of the Currency, shall not be subject under this 
section to any limitation based upon such capital and surplus. 

(10) Obligations shall not be subject under this section to any 
limitation based upon such capital and surplus to the extent that 
such obligations are secured or covered by guaranties, or by commit- 
ments or agreements to take over or to purchase made by any Federal 
Reserve bank or by the United States or any depariment, bureau, 
board, commission, or establishment of the United States, including 
any corporation wholly owned directly or indirectly by the United 
States: Provided, That such guaranties, agreements, or commit- 
ments are unconditional and must be performed by payment of cash 
or its equivalent within sixty days after demand. The Comptroller 
of the Currency is authorized to define the terms herein used if and 
— ™ - may deem it necessary. 

) Obligations of a local public agency (as defined in section 
110 ch) of the Housing Act of 1949) or of a public housing agency 
(as defined in the United States Housing Act of 1937, as amended) 
which have a maturity of not more than eighteen months shall not be 
subject under this section to any limitation, if such obligations are 
secured by an agreement between the obligor agency and the Housing 
and Home Finance Administrator or the Public Housing Adminis- 
tration in which the agency agrees to borrow from the Administrator 
or Administration, and the Administrator or Administration agrees 
to lend to the agency, prior to the maturity of such obligations, 
monies in an amount which (together with any other monies irrevoc- 
ably committed to the payment of interest on such obligations) 
will suffice to pay the principal of such obligations with interest 
to maturity, which monies under the terms of said agreement are 
required to be used for that purpose. 

(12) Obligations insured by the Secretary of Agriculture pursuant to 
the Bankhead-Jones Farm Tenant Act, as amended, or the Act of August 
28, 1937, as amended (relating to the conservation of water resources), 
shall be subject under this section to a limitation of 15 per centum of such 
capital and surplus in addition to such 10 per centum of such capital 


and surplus. 
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REPORT 


[To accompany H. R. 11800] EAN a Boies 
READING ROC 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (H. R. 11800) to authorize the Secretary of Agriculture to 
convey a certain parcel of land and buildings thereon to the city of 
Clifton, N. J., having considered the same, report thereon with a 
recommendation that it do pass without amendment. 

This bill directs the Secretary of Agriculture to convey approxi- 
mately 7 acres of the land and improvements comprising the United 
States Animal Quarantine Station to the city of Clifton, N. J. The 
conveyance would be for public use only, and the city would be 
required to pay 75 percent of the appraised value of the land and 
improvements, plus $30,000, the latter amount to be available to the 
Secretary of Agriculture for use in making alterations and improve- 
ments on the remaining portion of the quarantine station. The land 
is needed by the city for school purposes, and the Department of 
Agriculture does not need it and favors enactment of the bill. The 
bill provides for the eirvation of all mineral interests, and reversion 
to the United States if certain fencing requirements are not met, or 
if city uses or conveys any part of the land for other than public 
purposes. 

A full explanation of the bill is contained in the attached report of 
the House Committee. 


[H. Rept. 2184, 85th Cong. 2d sess. ] 


The Committee on Agriculture, to whom was referred the bill 
H. R. 11800) to authorize the Secretary of Agriculture to conve ya 
certain parcel of land and buildings thereon to the city of Clifton, 
N. J., having considered the same, report favorably thereon with 
amendments and recommend that the bill, as amended, do pass. 
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The amendment is as follows: 
Page 3, line 4, after ‘‘fences,’’ insert ‘‘or if the city of Clifton uses 
or conveys any part of such land for other than public purposes,”’ 


PURPOSE 


The purpose of this bill is to authorize and direct the Secretary of 
Agriculture to convey to the city of Clifton, N. J., ap ennai r 7 
acres of the land comprising the United States Animal Quarantine 
Station, for 75 percent of the appraised value of the land and improve- 
ments, plus $30,000, for the alteration and improvement of remaining 


buildings and fae ilities of the quarantine station 
NEED FOR THE LEGISLATION 


The United States Animal Quarantine Station is located within the 
city limits of Clifton, N. J. It has been located at its present site for 
many years and the city has grown around the quarantine station. 
The land on which the station is located comprises more acreage than 
the station needs to carry on its operations and such land is needed by 
the city for the construction of a school and other public purposes. 
This is further discussed in the favorable report of the Department of 
Agriculture which is attached hereto. 


COST 


Enactrreni of this bill would result in a net profit to the United 
Stetes since the lend «ould be convey* d to the city at a substantially 
higher figure than its original cost to the Government 


COMMITTEE AMENDMENT 


The corrmittee amendment provides that the land will revert to the 
United Sicics if eny pert of it is used or conveyed by the city of 


Clifton for other then public purposes. 


DEPARTMENTAL APPROVAL 


The folloxing letter from the Department of Agriculture recom- 
mends enectment of the bill and explains in some further detail the 
rcasons for the proposed conveyance 


JUNE 18, 1958. 
Hon. Haroip D. Coouey, 
Chairman, Committee on Agr iculture, 
House of Represe ntatives 
Dra Conce2essMAN Coo ey: This is in reply to your requesi of 
April 28, for a report on H. R. 11800, a bill to authorize the Secretary 
of Agriculture to convey a certain nea of land and buildings thereon 
to the city of Clifton, N. J. 
The Departirent favors the enactment of this bill 
The bill would authorize the Secretary of Agriculture to convey by 
quitclaim deed to the city of Clifton, N. J., approximately 7 acres of 
land and all buildings, facilities, and improvements thereon which are 
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part of the United States Animal Quarantine Station at Clifton, N. J. 
‘he quitclaim deed would contain a reservation to the United States 
of all gas, oil, coal, and al) source materials essential to the production 
of fissionable material and all other rineral de posits with the right to 
the use of the land to extract and remove the same. The city of 
Clifton would pay 75 percent of the appraised fair market value for 
such property. In addition, the city of Clifton shall deposit at the time 
of conveyance $30,000 to the Treasury of the United States into a 
special account for use by the Secretary of Agriculture in making 
alterations of buildings, facilities, and improvements situated upon the 
remaining portion of the quarantine station. The cost of survey 
required in connection with the conveyance and for adequate fencing 
shall be at the expense of the city of Clifton. 

The need for this additional land was e xpressed by the city of Clifton 
officials for the proposed expansion of their schooling facilities which 
are adjacent to the station. This proposed transfer would provide 
yrs, 313,500 square feet of additional space comprising a 
strip of land 285 feet wide. There are four brick quarantine barns on 
the land whic h the city now wishes to acquire. The 4 barns contain 
15,360 square feet, or approximately 40 percent of such space available 
in the operation of the station. 

Public Law 541, 83d Congress, authorized the Secretary of Agri- 
culture to convey to the city of Clifton approximately 14% acres of 
quarantine station land upon payment by the city of 75 percent of 
the appraised fair market value of the acreage. The parcel of land 
was subsequently appraised at $78,000 and in May, 1956, the trans- 
action was consummated. The city provided a suitable fence on the 
boundary between the parcel of land and the remaining portion of the 
| quarantine station. 

There are 17 barns of various sizes, including the 4 mentioned above, 

available to the Department for the quarantining of import animals 

| and poultry. All are of permanent brick and concrete construction 
| 
| 


and have a total of approximately 38,460 square feet of quarantine 
space. Each barn is set in a paddoc k of about 1 to 1% acres which 
provides distances between barns ranging from 50 to 200 feet. 
Considering the present and reasonably anticipated future rate of 
importations and the kinds of animals that may normally be expected 


it has been developed through a current study that quarantine opera- 
tions could be effectively conducted with the reduced acreage. How- 
| ever, certain alterations must be made in several of the remaining 
structures to provide for more usable space and to compensate for the 


loss of the advantage we now have of distance between barns for the 
isolation of individual importations undergoing quarantine. 

| Alterations of the remaining structures estimated at $30,000 would 
include: 

|. Removing 98 iron cattle stanchions and concrete mangers 
i in 6 of the barns and constructing 50 box stalls. 

2. Subdividing 3 barns into 7 separate isolation units by 
constructing 4 concrete and stud airtight partitions running to 
the roof at the third-points in 1 of the barns and at the half-points 
in the other 2. 

3. Converting | cattel quarantine barn into a poultry and small 
animal barn by interior construction of 5 tight-covered pens. 

4. Converting one two-story garage into a hay and grain 
storage barn. 
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5. Relaying 12,000 square feet of flooring with 2-inch concrete 
and mesh to eliminate gutters and provide proper drainage. 
6. Capping two water lines entering the area proposed for 
release 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 


True D. Morsr, Acting Secretary. 
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Mr. ELutenprer, from the Committee on Agriculture and Forestry , 


submitted the following OF MICH HIGAN 


REPORT 


{To accompany H. R. 6542} MAIN 
READING RCOM 

The Committee on Agriculture and Forestry, to whom was re- 
ferred the bill (H. R. 6542) to authorize the Secretary of Agriculture 
to convey certain lands in the State of Wyoming to the town of Day- 
ton, Wyo., having considered the same, report thereon with a recom- 
mendation that it do pass without amendment. 

In 1941 the town of Dayton, Wyo., vacated a 60- by 210-foot por- 
tion of one of its streets, so that the land might be donated to the 
United States for use as a ranger district headquarters site. The 
United States has not used the site for the purpose for which it was 
donated, and therefore should donate it to the town for return to 
street use. The bill so provides. 

A fuller explanation is contained in the attached report of the House 
committee. 


2127, 85th Cong.. 2d sess.] 


The Committee on Agriculture, to whom was referred the bill 
H. R. 6542) to authorize the Secretary of Agriculture to coaivey 
certain lands in the State ef Wyoming to the town of Dayton, Wyo., 
haviag considered the same, report favorably thereoa witbout amend- 
ment and recommend that the bill do pass. 


STATEMENT 


The purpose of this bill is to authorize the Secretary of Agriculture 
to convey to the town of Davton, Wyo., without consideration a tract 
of slightly less than one-third ecre of land which was donated to the 
Goverament for coustructioa of 2 ranger district headquarters. Due 
to a change in plans, the headquerters was not constructed and the 
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Government bas no known use for the land, which is now desired bv 
the town for street purposes. 

Siace the land was donated to the United States, its conveyance 
to the town of Dayton will not entail any cost to the Government. 


DEPARTMENTAL APPROVAL 


Following is a letter from the Department of Agriculture recom- 
mending approval of this legislation and explaining in some detail the 
reasons for such recommendation: 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 1, 1958. 
Hon. Haroitp D. Coo.ey, 
Chairman, Committee on Agriculture, 
House of Representatives 

DEAR CONGRESSMAN Coo.ey: This is in reply to your letter of 
March 27, 1958, requesting a report on H. R. 6542, a bill to authorize 
the Secretary of Agriculture to convey certain lands in the State of 
Wyoming to the town of Dayton, Wyo. 

This Department recommends that the bill be enacted. 

H. R. 6542 would direct the secretary of Agriculture to convey 
by quitclaim deed, without consideration, to the town of Dayton, 
Wyo., all the right, title, and interest of the United States in and to a 
60-foot by 210-foot parcel of land within the town limits 

The land described in the bill was donated by its former owners 
for use as a ranger district headquarters site in connection with the 
administration of the Bighorn National Forest, Wyo. Originally, 
it was part of Second Avenue next to its dead end at the eastern 
boundary in the town of Dayton. In 1941 the town vacated this 
60-foot by 210-foot portion of the dead end street, leaving an unvaca- 
ted strip of 20 feet along the northern side of the street Upon such 
abandonment for street purposes the ownership of the vacated portion 
of the street reverted and was quitclaimed by the town to the abutting 
landowners. The street area was vacated with the understanding 
that the reverted title would be donated to the United States by the 
owners The abutting landowners then conveved the vacated aren 
by warranty deed to the United States, without consideration. 

Plans for the establishment of the ranger district headquarters on 
the Davtor site were abandoned upon the advent of World War cf 
The Department has no present or foreseeable need for the site 
The ranger district headquarters are now located at Sheridan, Wvo 
The town of Davton desires the described land for street purposes 
It plans to extend Second Avenue eastward from Main Street 

It is our understanding that one of the abutting owners has no 
objection to having the title to the area conveyed back to the town 
and that the other donor could not be located by the town officials. 

Enactment of the bill would not result in any cost to the United 
States. Inasmuch as the area was acquired by the United States by 
donation, there would be no objection to having the title conveyed 
back to the town for street purposes, without consideration 

The Bureau of the Budget advises that there is no objection to the 
submission of this report 

Sincerely vours, 


SENSON, Secretary 
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UNIFORM PROVISION FOR TRANSFER OF ACREAGE 
ALLOTMENTS OF LANDS ACQUIRED BY AGENCIES 
HAVING RIGHT OF EMINENT DOMAIN 


Avaust 5, 1958.—Ordered to be printed 


N 
READING ROOM 


Mr. Extienper, from the Committee on Agriculture and Forestry, 
submitted the following 


REPORT 
[To accompany 8. 4151] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (S. 4151), to amend the Agricultural Adjustment Act of 1938, 
as amended, so as to establish uniform provisions of transfer of 
acreage allotments, having considered the same, report thereon with 
a recommendation that it do pass with an amendment. 

This bill would amend the Agricultural Adjustment Act of 1938 to 
substitute a provision treating all commodities alike for the existing 
varying sections providing for the transfer of acreage ee for 
cotton, peanuts, rice, tobacco, and wheat in cases where farms are 
acquired by agencies having the right of eminent domain. A uniform 
provision will be more equitable, easier to administer, and better 
understood by farmers. It ‘is aries needed at this time in 
view of the lands being acquire ‘d under the highway program. 

The bill is more fully explained in the attached letter of the Depart- 
ment of Agriculture and the attached comparison of provisions. 


DEPARTMENT OF AGRICULTURE, 
Washington, re ty... July 29. 1958 
Hon. ALLEN J. ELLENDER, 
Chairman, Comm ittee on Agriculture and Fore stry, 
United States Senate. 

DraR SENATOR ELLENDER: This is in reply to your request of 
July 18, 1958, for a re “ on 8. 4151, a bill to amend the Agricultural 
Adjustment Act of 1938, as amended, so as to establish uniform pro- 
visions for transfer of acreage allotments. 

This Departmenu recommends the: enactment of S. 4151 with 
only one minor correction which is outlined below 
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This bill would amend the Agricultural Adjustment Act of 1938, as 
amended, by adding after section 377 a new section 378 which would 
provide uniform provisions for the transfer of acreage allotments. 
The act of 1938 contains separate provisions for each of the com- 
modities, tobacco, wheat, cotton, rice, and peanuts, pertaining to 
the rights of a farmer to an allotment on another farm in cases where 
the Government acquires his farm. The provisions for the several 
commodities are similar and yet they are substantially different in 
several respects. This means that a farmer having, for example, 
tobacco and cotton allotments on a farm acquired by the Govern- 
ment is governed by two sets of rules in obtaining tobacco and cotton 
allotments for another farm which he owns or acquires. 

The provisions of this bill were drafted in the Department of Agri- 
culture after exhaustive study and numerous consultations with 
administrative personnel of the various commodity divisions of the 
Commodity Stabilization Service. The bill would repeal the present 
allotment transfer provisions for the several commodities and add to 
the 1938 act a new uniform provision which would be applicable to 
all commodities for which farm acreage allotments are established. 
it would also extend the applicability of the provisions to cases of 
acquisitions by any agency having the right of eminent domain. 

This bill would give the farmer 3 vears to exercise his right of 
obtaining an allotment from the pool into which the allotment for 
his farm had been placed; would give him the right to have estab 
lished for other farms owned or acquired by him allotments which 
are comparable with allotments determined for other farms in the 


same area; Wo ld n Tmil his obtai Ine irom the poo! an acreage 


he pool from the farm from which he 


transfer of the acreage history of the 


{ 
: ° ' cia 
In excess ol that placed in 
i 


“ ee 
was displace prov aes tor 


] 
ai 

farm from whi h he was ( isplaced LO the farms to which the allot- 
ment is transferred from the pool: and denies the farmer the benefits 


of the bill 


| if | there is am marketing quota penalty due with 
the farm from which he was displaced, (2) he fails to 


respect to 


f 134 | ; , ired by 
account tor anv commodity produced on such farm as requlre¢ »\ 


the Secretary, or (3 the allotment next established for such farm 
would have been reduced because of faulty or improper identification 


or false acreage report. 
The prov isions of the bill would be inapplicable in the case of cotton, 


tobacco. a id peanuts, to any displacement prior to 1950. in the 


case of wheat and corn, to an displacement prior to 1954, and in 
the case of rice to any displacement prior to 1955. If any cropland 
on anv farm acquired by an agency having the right of eminent 
domain represents less than 15 percent of the total cropland on the 


farm, the allotment attributable to that portion of the farm so 
acquired would be transferred to that portion of the iarm not so 
acquired. 


Line 13 on page 4 of the bill should be corrected for an error therein 


ra 3° 


; : nie ines } 9 1 1-9 
pections 5lo5 h , 3984(d), 344(b), 3080 


ihn a 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
Marvin L. McLain, 
Acting Secretary. 
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Livy, LU Buy tar 1rOolu WuICh Lue Owner Was Qisplaced 
prior to 1955. In any case where t cropland 
acquired for nonfarming purposes from an owner by 
an agency having the right of eminent domain repre- 
sents less than 15 per centum of the total cromland 
on the farm, the allotment attributable to that pore 
tion of the farm so acquired shall be transferred to 
that portion of the farm not so acquired. 
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BACCO, WHEAT, AND RICE ACREAGE ALLOTMENTS WHERE FARMS ARE 
INENT DOMAIN AND THE UNIFORM PROVISION OF 38. 4151 
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8. 4151—Uniform provision 
applicable to all basic agri- 
cultural commodities 


(Col, 6) 


Same as col, 2, 


Same as col. 2, except that 
application must be made 
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whichever is later, 
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application and until the 
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Same as cols, 2, 3, 4, and 5. 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing law 
in which no change is proposed is shown in roman): 


AGRICULTURAL ADJUSTMENT ACT OF 1938 
SusTitLE B—MARKETING QuoTas 


PART I MARKETING QUOTAS rOBACCO 


* * * * * * 


[(h) Notwithstanding any other provision of this part I, any per- 
son who owned a farm, which in 1940 or thereafter was acquired by 
the United States for national-defense purposes, and who owns or 
acquires one or more other farms, shall, upon application to the local 
committee, be entitled to have an allotment for any one of such other 
farms owned by him for each of the five years succeeding the acquisi- 
tion by the United States equal to the allotment which would have been 
made to such farm plus the allotment which would have been made to 
the farm acquired by the United States except for such acquisition: 
Provided, That such allotment shall not exceed 50 per centum of the 
acreage of cropland in the farm in the case of flue-cured tobacco, 
and 20 per centum of the acreage of cropland in the farm, in the case 
of kinds of tobacco other than flue-cured. Any farm for which the 
allotment has been determined under this subsection shall, after the 
end of such five years, have its allotment determined on the basis of 
past acreage of tobacco, land, labor, and equipment available for the 
production of tobacco, crop-rotation practices, and soil and other 
physical factors affecting the production of tobacco: Provided fur- 
ther, That the provisions of this subsection shall not be applicable SO 
long as there is any penalty due and unpaid, or a failure to account for 
the disposition of tobacco produced on the farm acquired by the 
United States, or if the allotment next established for such farm 
vould have been reduced because of the false or improper identifica- 
tion of tobacco produced on or marketed from such farm. Nothing 
in this subsection shall be construed as preventing the Secretary from 
operating any allotment pool from which allotments are made to 
share tenants or sharecroppers who move from farms acquired by 
the United States for national-defense purposes to other farms pur- 
chase dl and operated by such persons. J 

* * * * ch * * 


PART III—MARKETING QUOTAS—WHEAT 

SEC. 334. 

[ d) Notwithstanding any other provision of this section, the allot- 
ments established, or which would have been established, for any 
larm acquired in 1950 or thereafter by the United States for national- 
se : 
defense purposes shall be placed in an allotment pool and shall be 
used only to establish allotments for other farms owned or acquired 
yy the owner of the farm so acquired bv the United States. The 

} . » . . . .« 
allotment so made for any farm, including a farm on which wheat 
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has not been planted during ¢ ony of she three marketing years preced- 
ing the marketing year in whie h the allotment is made, she ull compare 
with the allotments established for Siu farms in the same area which 
are similar except for the past acreage of wheat] 


PART IV MARKETING QUOTAS COTTON 


pac. ou4, * * * 

[(h) Notwithstanding any other provision of this section, the county 
committee, upon application by the owner or operator of the farm, 
(1) may establish an allotment for any cotton farm acquired in 1940 or 
thereafter for nonfarming purposes by the United States or any State 
or agency thereof which has been returned to agricultural production 
but which is not eligible for an allotment under paragraph (1) or (2) 
of subsection (f) of this section, and (2) shall establish an allotment 
for any farm within the State owned or operated by the person from 
whom a cotton farm was acquired in such State in 1940 or thereafter 
for a governmental or other public purpose: Provided, That no allot- 
ment shall be established for any such farm unless applic i therefor 
is filed within three years after acquisition of such farm by the appli- 
cant or within three years after the enactment of this Act, whichever 
period 1 1S longer: And provu ded further, That no person shall be enti- 
tled to receive an allotment under both (1) and (2) of this subsection. 
The allotment so made for any such farm shall compare with the 
allotments established for other farms in the same area which are 
similar, taking into consideration the acreage allotment, if any, of 
the farm so acquired, the land, labor, and equipment availab le for 
the production of cotton, crop rotation prac tices, and the soil and 
other physical facilities affecting the production of cotton. Except 
to the extent that the production on any such farm has contributed 
to the county and State ania any allotment established pursuant 
to this subsection shall be in addition to the acreage allotments other- 
wise established for the county and State under this Act, and the 
production from the additional acreage so allotted shall be in addition 
to the national marketing quota. In any county in which a major 
flood-control reservoir constructed by the United States Government 
shall have been located wholly or in part, acreage allotments for the 
production of cotton on ~_ lands within such reservoir, which lands, 
because of permanent or perennial flooding occasioned by the con- 
struction of such nae shall be unfit for further cotton production, 
may be reallocated, within the discretion of the county committee, 
to other lands within the county as will in the opinion of said com- 
mittee best serve the public interest.] 


* ° * 
MARKETING QUOTAS RICI 


Sec. 353. 

[(f) Notwithstanding any other provision of this section, the 
acreage allotm nt established, or which would have been established, 
for a farm or any part thereof which is removed from agricultural 
production because of acquisition in 1955 or thereafter by any Feder: al, 
State, or other agency having a right of eminent domain shall be 
placed in an allotment pool and shall be used only to establish allot- 
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ments for other farms owned or acquired by the owner of the farm 
or any part thereof so acwaned by such agency: Provided, That 
such owner must ms sds application therefor within three years after 
the end of the calendar year in which such farm or any part thereof was 
removed from agricultural production: Provided further, That the 
allotment so made for any farm, including a farm on which rice has 
not been planted to any of the five crops of rice preceding the crop for 
which the allotment is made, after taking into consideration the 
allotment acreage which was placed in the pool from the farm or any 
part thereof acquired from the applicant, shall be comparable with 
the allotments established for other farms in the same area which 
are similar except for the past acreage of rice.] 
* * * * + * * 


PART VI MARKETING QUOTAS—-PEANUTS 


SEC. 358 

[(h) Notwithstanding any other provision of this section, the allot- 
ment determined or which would have been determined for any land 
which is removed from agricultural production in 1950 or any subse- 
quent year for any purpose because of acquisition by any Federal, 
State, or other agency having a right of eminent domain shall be 
placed in a pool and shall be available for use in providing equitable 
allotments for farms owned or acquired by owners displaced because 
of acquisition of their farms by such agencies. Upon application to 
the county committee, within five years from the date of such acquisi- 
tion of the farm, any owner so displaced shall be entitled to have an 
allotment for any other farm owned or acquired by him equal to an 
allotment which would have been determined for such other farm plus 
the allotment which would have been determined for the farm so 
acquired: Provided, That such allotment shall not exceed 50 per 
centum of the acreage of cropland on the farm. 

The provisions of this section shall not be applicable if (a) there is 
any marketing quota penalty due with respect to the marketing of 
peanuts from the farm acquired by the Federal, State, or other agency 
or by the owner of the farm; (b) any peanuts produced on such farm 
have not been accounted for as required by the Secretary; or (c) the 
allotment next established for the farm acquired by the F ederal, State, 
or other agence Vw ould have been reduced because of false or improper 
identification of peanuts produced on or marketed from such farm.] 

* E * * * 


SUBTITLE (—ADMINISTRATIVE PROVISIONS 


PART II ADJUSTMENT OF QUOTAS AND ENFORCEMENT 
* * * * * - * 


SEC. 378. (a) Notwithstanding any other provision of this Act, the 
allotment determined for any commodity for any land from which the 
ner is displaced because of acquisition of the land for any purpose by 
any Federal, State, 07 other agency having the right of eminent domain 
shall be placed in an allotment pool and . shall be available only for Use IN 
providing allotments for other farms owned by the owner so displaced. 
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PURCHASE OF FLOUR AND CORNMEAL FOR DONATION 


Avueust 5, 1958.—Ordered to be printed bos * . 
-~ = 
Le r 
— 
“Ze 
Mr. Ture, from the Committee on Agriculture and Forde sub- 
mitted the following 


REPORT 
[To accompany S. 3858] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (S. 3858), authorizing Commodity Credit Corporation to 
purchase flour and cornmeal and donating same for certain domestic 
and foreign purposes, having considered the same, report thereon with 
a recommendation that it do pass without amendment. 

The bill would permit the Commodity Credit Corporation, when it 
deems it advisable, to purchase flour and cornmeal for donation 
purposes, rather than entering into a contract to have flour and corn- 
meal milled from grain in the CCC inventory. It also authorizes 
CCC to sell an equivalent amount of wheat and corn to offset pur- 
chases of flour and cornmeal, thereby simplifying and facilitating the 
distribution of surplus agricultural commodities. Since sales of corn 
or wheat under the bill could be made without regard to the minimum 
price restrictions of section 407 of the Agricultural Act of 1949, the 
Corporation would be required to exercise the utmost care to avoid 
any adverse effect on market prices or market relationships and would 
be expected to administer this authority in the manner described in 
the attached statement of the Deputy Administrator. 

Enactment of the legislation was requested by the Department of 
Agriculture in the attached letter, dated July 31, 1958. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 16, 1958. 
THE PRESIDENT OF THE SENATE, 
United States Senate. 

Dear Mr. PresipentT: There is attached herewith for the considera- 
tion of the Congress a draft of a bill to authorize the Commodity 
Credit Corporation to purchase wheat flour and cornmeal and donate 
the same to designated domestic and foreign outlets. 

20006 O 
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Pursuant to authority provided in section 416 of the Agricultural 
Act of 1949, as amended, CCC is currently making wheat flour and 
cornmeal processed from its stocks of wheat and corn available for 
donation in the United States to school-lunch programs, needy persons, 
charitable institutions, and to nonprofit voluntary agencies for assist- 
ance to needy persons outside the United States. The program 
making wheat flour and cornmeal available for donation under section 
416 was initiated following passage of Public Law 540, 84th Congress 
(sec. 212), which authorized CCC to pay the cost of processing its 
commodities into a form suitable for home or institutional use. 

In the last 12 months, November 1956 through October 1957, an 
average of approximately 85 million pounds of flour and 34 million 
pounds of cornmeal were processed each month. During this period 
a total of 780 contracts were entered into with 72 flour mills located in 
28 States and 35 cornmeal millers located in 17 States. Distribution 
of the products was made to domestic donation outlets in all 48 
States, Alaska, Hawaii, Puerto Rico, Guam, and to nonprofit volun- 
tary welfare agencies in East, gulf, west-coast, and Great Lakes ports 
for export to needy persons in foreign countries. 

CCC enters into contracts with commercia! millers to process the 
CCC wheat and corn into flour and cornmeal, the miller retaining the 
byproducts, under a competitive-bidding procedure. CCC ships 
wheat and corn from storage to the contractor mills and arranges for 
delivery of the processed flour and cornmeal from the mills to the 
recipient agencies. Contracts awarded to millers by CCC are made 
on the basis that delivery of the flour and cornmeal to the delivery 
point specified by the consignee will result in the lowest possible cost 
to CCC. 

Our experience in administering the donation program for wheat 
flour and cornmeal on the present basis indicates that the changes 
which the proposed legislation would make possible are desirable. 

It is not unusual under our present program to receive 100 bids ir 
response to a single bid solicitation. It is in many instances im- 
practicable, if not impossible, to satisfactorily determine which bids 
will result in the lowest cost to the Government because of the many 
intangible factors which must be considered in making the thousands of 
comparative costing evaluations which are involved. The evaluation 
of bids cannot be limited to a comparative price analysis of the cost of 
milling the grain into the finished product, but must include the cost of 
transporting the CCC grain from the multiplicity of storage locations 
to the mill, the cost of transporting the milled product rom the mill to 
destination points within all of the 48 States, the East, gulf, west- 
coast, and Great Lakes ports in such a manner as will best utilize 
intransit benefits, and the determination of the market value of the 
byproducts which are retained by the miller. Considerable man-hours 
and administrative costs are devoted to this effort. 

The requirement that flour and cornmeal made available under the 
donation programs must be milled from CCC stocks of grain places 
millers located in certain areas of the United States, not contiguous 
to the terminal and subterminal areas where CCC generally has its 
grain stored, at a competitive disadvantage with other millers because 
of the higher freight costs involved. In their usual commercial 
transactions this disadvantage tneds to be equalized by the benefit 
of the lower market value of wheat and corn at their locations, but 
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it is incapable of being realized under our present program which 
requires that the grain to be milled must come from CCC stocks. 

The proposed drafted bill, if enacted, would authorize CCC to 
purchase flour and cornmeal from millers on a competitive f. 0. b. 
consignee delivery-point basis. This would enable millers to obtain 
their stocks of wheat and corn through their usual marketing channels 
which should assist in stabilizing domestic prices of wheat and corn by 
stimulating movement of wheat and corn from the producer into usua! 
channels of trade. It would further make it possible for those millers 
who are not now in a position to compete favorably with other millers 
because of location of their mill in relation to storage location of CCC 
wheat and corn to obtain their fair share of this business. 

It is not possible to accurately assess the direct effect the proposed 
bill would have on CCC holdings of wheat and corn; however, we are 
of the opinion that quantities of wheat and corn purchased by millers 
in the open market to meet the flour and cornmeal requirements of 
the donation programs will in large part be offset by a compensating 
reduction in the quantity of those grains which CCC takes into inven- 
tory under the price-support programs. The proposed bill provides 
that an amount of wheat and corn equal to the amount processed to 
deliver the flour and cornmeal may be sold to commercial millers or 
others at domestic market prices. This provision will enable millers 
to obtain wheat or corn from CCC to meet the requirements of this 
program if they so desire. The provision will be made a requirement 
of specific flour and cornmeal contracts in the event it is determined 
by CCC that certain stocks of wheat or corn in inventory should be 
disposed of under this program because of their age, location, condi- 
tion, or general storage characteristics. 

Enactment of the roposed bill would make possible a program 
which would place all flour and cornmeal millers on a more equal 
competitive basis and could be administered more equitably and 
effectively. . The time required to carry out this program would be 
reduced and savings are possible. The exact amount, however, is 
very difficult to determine since the program is closely associated 
with other similar 416 programs. 

A similar draft of legislation has been submitted to the Speaker of 
the House of Representatives. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report and draft of the proposed bill attached 
thereto. 

Sincerely yours, 
E. L. Peterson, 
Acting Secretary. 





STATEMENT BY CLARENCE D. Pautmsy, Deputy ADMINIs- 
TRATOR, Price Support, Commopiry STABILIZATION 
Service, Unirep States DEPARTMENT OF AGRICULTURE, 
BrroreE THE Hovusrt CoMMITTEE ON AGRICULTURE IN 
Support oF H. R. 12555 ano H. R. 13268 


I want to thank the members of this committee for the 
opportunity to appear before you in support of H. R. 12555 
and H. R. 13268. On May 16, 1958, the Department sub- 
mitted for consideration of the Congress a draft of a bill to 
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authorize the Commodity Credit Corporation to purchase 
wheat flour and cornmeal milled from free market stocks of 
wheat and corn for donation to designated domestic and 
foreign outlets. Identical versions of this proposed bill were 
subsequently introduced as S. 3858 in the Senate and as H. R. 
12555 and H. R. 13268 in the House of Representatives. 

As part of its surplus-disposal program the Commodity 
Credit Corporation is currently offering wheat flour and 
cornmeal milled from CCC stocks of wheat and corn for dona- 
tion in the United States to school-lunch programs, needy 
persons, charitable institutions, and to nonprofit voluntary 
agencies for assistance to needy persons outside the United 
States. The program making wheat flour and cornmeal 
available for donation was initiated following passage of 
Public Law 540, 84th Congress (sec. 212) which authorized 
CCC to pay the cost of processing its commodities into a 
form suitable for home or institutional use. 

The proposed legislation would authorize CCC to purchase 
flour and cornmeal from millers on a competitive f. o. b. 
destination delivery-point basis. This would enable millers 
to obtain their grain from their usual commercial sources 
and would assist in stabilizing domestic prices of wheat and 
corn by stimulating movement of these grains into usual 
channels of trade. It is probable that the quantities of 
wheat and corn purchased by millers in the open market to 
meet the requirements of the donation programs will in large 
part be offset by a reduction in the quantity of these grains 
which CCC takes into inventory under the price-support 
programs. 

The present program has resulted in disposal of an appreci- 
able quantity of wheat and corn. During the fiscal year 
1958, 11,805,000 hundredweight of flour and 4,865,000 
hundredweight of cornmeal have been donated. This has 
required a total of 26,578,500 bushels of wheat and 14,453,000 
bushels of corn, or an average monthly disposal of 2,215,000 
bushels of wheat and 1,204,000 bushels of corn. 

At the present time CCC through a competitive-bid pro- 
cedure contracts with millers to process CCC wheat and corn 
into flour and cornmeal. The miller retains the byproducts 
and takes this into account when making this offer. CCC 
ships the wheat and corn to the mill, and the flour and corn- 
meal to the final destination. Contracts are awarded to the 
millers on the basis that delivery of flour and cornmeal to the 
final destination from the origin of the wheat and corn will 
result in the least possible cost to CCC. 

The problem of accurately evaluating the offers to deter- 
mine which offer will result in the lowest cost to CCC is very 
difficult because of the many uncertain factors which must 
be considered. These factors include determination of the 
cost of the CCC grain which is based on the county price- 
support-program rates which vary by State and by county 
throughout the United States. To this cost must be added 
the variable milling costs, the costs of transporting CCC 
grain from the multiplicity of storage locations to the mill, 





PURCHASE OF FLOUR AND CORNMEAL FOR DONATION 5 


and the cost of transporting the milled products from the 
mill to destinations within all 48 States, East, gulf, west 
coast, and lake ports in such a manner as to best utilize in- 
transit benefits. 

Our experience in administering the donation program for 
wheat flour and cornmeal on the present basis indicates that 
the changes which the proposed legislation would make are 
desirable. 

We have been informed by members of the grain trade and 
flour and cornmeal industry that there is some question as 
to the intent and manner in which CCC proposes to carry 
out the closing provisions of the proposed legislation which 
states that CCC ‘may sell without regard to the provisions 
of section 407 of the Agricultural Act of 1949, as amended, a 
quantity of wheat and corn not to exceed that which is 
equivalent to the quantity of flour and cornmeal so pur- 
chased.’”’ In order that this matter may be clarified and 
made a matter of legislative record, the following informa- 
tion is submitted: 

CCC would exercise the privilege of selling wheat and corn 
concurrently with purchases of flour and cornmeal only for 
inventory-management purposes in such instances where, due 
to age, condition, or location of stocks, it is: considered neces- 
sary to dispose of certain holdings of such grains. In the 
event of such determination, CCC would announce its 
intentions to offer a quantity of wheat and corn for sale (not 
to exceed the equivalent of the quantity of flour and cornmeal 
to be purchased) in the public announcements under which 
the flour and cornmeal would periodically be purchased. The 
sales would be made by the field CSS commodity offices 
pursuant to their sales announcements. The sales would 
be made as nearly as possible in those market areas from 
which the flour and cornmeal is purchased. 

CCC wheat and corn sales in conjunction with flour and 
cornmeal purchases would be kept on a limited basis and 
would not be made a matter of regular practice. The 
privilege for CCC to sell wheat and corn equivalent to the 
flour and cornmeal to be purchased would expire if it is not 
exercised within 10 days of the time the flour and cornmeal is 
purchased. CCC would under no circumstances pool and 
offer for sale at a later date quantities of wheat and corn 
equivalent to the accumulated quantities of two or more 
purchases of flour and cornmeal. 

We fully endorse this proposed legislation because it would 
make possible a program which could be administered more 
equitably and effectively and because it is consistent with 
our desire to utilize the commercial channels of trade to the 
maximum extent possible and hope that early passage of this 
legislation may be accomplished. 


CHANGES IN EXISTING LAW 


While the bill reported herewith does not make any direct amend- 
ment of existing law, it does modify the Department of Agriculture’s 
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authority with respect to sections 407 and 416 of the Agricultural 
Act of 1949, section 210 of the Agricultural Act of 1956, and title II 
of the Agricultural Trade Development and Assistance Act of 1954. 
The relevant portions of these three acts are set out below as exhibits 
A, B, and C. 

Exuisit A 


AGRICULTURAL Act OF 1949, as AMENDED 
RESTRICTIONS ON SALES BY CCC 


Sec. 407. The Commodity Credit Corporation may sell any farm 
commodity owned or controlled by it at any price not prohibited by 
this section. In determining sales policies for basic agricultural 
commodities or storable nonbasic commodities, the Corporation should 
give consideration to the establishing of such policies with respect to 
prices, terms, and conditions as it determines will not discourage or 
deter manufacturers, processors, and dealers from acquiring and car- 
rying normal inventories of the commodity of the current crop. The 
Corporation shall not sell any basic agricultural commodity or stor- 
able nonbasic commodity at less than 5 per centum above the current 
support price for such commodity, plus reasonable carrying charges. 
The foregoing restrictions shall not apply to (A) sales for new or 
byproduct uses; (B) sales of peanuts and oilseeds for the extraction 
of oil; (C) sales for seed or feed if such sales will not substantially 
impair any price-support program; (D) sales of commodities which 
have substantially deteriorated in quality or as to which there is a 
danger of loss or waste through deterioration or spoilage; (E) sales 
for the purpose of establishing claims arising out of contract or 
against persons who have committed fraud, misrepresentation, or 
other wrongful acts with respect to the commodity; (F) sales for 
export; (G) sales of wool; and (H) sales for other than primary uses. 
Notwithstanding the foregoing, the Corporation, on such terms and 
conditions as the Secretary may deem in the public interest, shall make 
available any farm commodity or product thereof owned or controlled 
by it for use in relieving distress (1) in any area in the United States 
declared by the President to be an acute distress area because of un- 
employment or other economic cause if the President finds that such 
use will not displace or interfere with normal marketing of agri- 
cultural commodities, and (2) in connection with any maior diaster 
determined by the President to warrant assistance by the Federal 
Government under Public Law 875, Eighty-first Congress, as amended 
(42 U.S. C. 1855). Except on a reimbursable basis, the Corporation 
shall not bear any costs in connection with making such commodity 
available beyond the cost of the commodities to the Corporation in 
store and the handling and transportation costs in making delivery 
of the commodity to designated agencies at one or more central lo- 
cations in each State. Nor shall the foregoing restrictions apply to 
sales of commodities the disposition of which is desirable in the in- 
terest of the effective and efficient conduct of the Corporation’s opera- 
tions because of the small quantities involved, or because of age, 
location or questionable continued storability, but such sales shall be 
offset by such purchases of commodities as the Corporation determines 
are necessary to prevent such sales from substantially impairing any 
price-support program, but in no event shall the purchase price exceed 
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the then current support price for such commodities. For the pur- 
poses of this section, sales for export shall not only include sales 
made on condition that the identical commodities sold be exported, but 
shall also include sales made on condition that commodities of the 
same kind and of comparable value or quantity be exported, either 
in raw or processed form. 
* * * * r * x 

Sec. 416. In order to prevent the waste of commodities acquired 
through price-support operations by the Commodity Credit Corpora- 
tion before they can be disposed of in normal domestic channels with- 
out impairment of the price-support program or sold abroad at 
competitive world prices, the Commodity Credit Corporation is author- 
ized, on such terms and under such regulations as the Secretary may 
deem in the public interest: (1) upon application, to make such com- 
modities available to any Federal agency for use in making payment 
for commodities not produced in the United States; (2) to barter or 
exchange such commodities for strategic or other materials as author- 
ized by law; (3) in the case of food commodities to donate such com- 
modities to the Bureau of Indian Affairs and to such State, Federal, or 
private agency or agencies as may be designated by the proper State 
or Federal authority and approved by the Secretary, for use in the 
United States in nonprofit school-lunch programs, in the assistance 
of needy persons, and in charitable institutions, including hospitals, 
to the extent that needy persons are served; and (4) to donate any such 
food commodities in excess of anticipated disposition under (1), (2), 
and (3) above to nonprofit voluntary agencies registered with the 
Committee on Voluntary Foreign Aid of the Foreign Operations Ad- 
ministration or other appropriate department or agencv of the Fed- 
eral Government and intergovernmental organizations for use in the 
assistance of needy persons outside the United States. In the case of 
(3) and (4) above the Secretary shall obtain such assurance as he 
deems necessary that the recipients thereof will not diminish their nor- 
mal expenditures for food by reason of such donation. In order to 
facilitate the appropriate disposal of such commodities, the Secretary 
may from time to time estimate and announce the quantity of such 
commodities which he anticipates will become available for distribu- 
tion under (3) and (4) above. The Commodity Credit Corporation 
may pay, with respect to commodities disposed of under this section, 
reprocessing, packaging, transporting, handling, and other charges 
accruing up to the time of their delivery to a Federal azency or to the 
designated State or private agency, in the case of commodities made 
available for use within the United States, or their delivery free along- 
side ship or free on board export cerrier, at point of export, in the case 
of commodities made available for use outside the United States. In 
addition, in the case of food commodities disposed of under this 
section, the Commodity Credit Corporaticn may pav the cost of 
processing such commodities into a form suitable for home or insti- 
tutional use, such processing to be accomplished through private trade 
facilities to the greatest extent pos:ible. For the purrose of this sec- 
tion the terms “State” and ‘United States” include the District of 
Columbia and any Territory or possession of the United States. 
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Exuisit B 
AGRICULTURAL Act OF 1956, as AMENDED 
DONATION TO PENAL AND CORRECTIONAL INSTITUTIONS 


Sec. 210. Notwithstanding any other limitations as to the disposal 
of surplus commodities acquired through price-support operations the 
Commodity Credit Corporation is authorized on such terms and under 
such regulations as the Secretary of Agriculture may deem in the 
public interest, and upon application, to donate food commodities 
acquired through price-support operations to Federal penal and cor- 
rectional institutions, and to State correctional institutions for minors, 
other than those in which food service is provided for inmates on a 
fee, contract, or concession basis. 


Exuisit C 


AGRICULTURAL TRADE DEVELOPMENT AND ASSISTANCE Act OF 1954, 
AS AMENDED 


TITLE II. FAMINE RELIEF AND OTHER ASSISTANCE 


Sec. 201. In order to enable the President to furnish emergency 
assistance on behalf of the people of the United States to friendly 
peoples in meeting famine or other urgent or extraordinary relief re- 
quirements, the Commodity Credit Corporation shall make available 
to the President out of its stocks such surplus agricultural commodi- 
ties (as defined in section 106 of title 1) as he may request, for transfer 
(1) to any nation friendly to the United States in order to meet famine 
or other urgent or extraordinary relief requirements of such nation, 
and (2) to friendly but needy populations without regard to the 
friendliness of their government. 

Sec. 202. The President may authorize the transfer on a grant 
basis of surplus agricultural commodities from Commodity Credit 
Corporation stocks to assist programs undertaken with friendly gov- 
ernments or through voluntary relief agencies: Provided, That the 
President shall take reasonable precaution that such transfers will not 
displace or interfere with sales which might otherwise be made. 

Sec. 203. Not more than $800,000,000 (including the Corporation’s 
investment in such commodities) shall be expended for all such trans- 
fers, and for other costs authorized by this title. The President may 
make such transfers through such agencies including intergovern- 
mental organizations, in such manner, and upon such terms and condi- 
tions as he deems appropriate; he shall make use of the facilities of 
voluntary relief agencies to the extent practicable. Such transfers 
may include delivery f. o. b. vessels in United States ports and, upon 
a determination by the President that it is necessary to accomplish the 
purposes of this title or of section 416 of the Agricultural Act of 1949, 
as amended, ocean freight charges from United States ports to desig- 
nated ports of entry abroad may be paid from funds available to carry . 
out this title on commodities transferred pursuant hereto or donated 
under said section 416. Funds required for ocean freight costs auth- 
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orized under this title may be transferred by the Commodity Credit 
Corporation to such other Federal agency as may be designated by the 
President. 

Sec. 204. No programs of assistance shall be undertaken under the 
authority of this title after June 30, 1958. 


O 
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PROVIDING FOR THE ESTABLISHMENT OF A FACILITY 
OF THE VICKSBURG NATIONAL MILITARY PARK, MISS. 


Avuaust 5, 1958.—Ordered to be printed 


Mr. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 7466] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 7466) to provide for the establishment of a 
facility of the Vicksburg National Historical Park, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill, as amended, do pass. 

The amendments are as follows: 

At page 2, line 8, strike out the word ‘‘Historical’’ and insert in 
lieu thereof the word ‘‘Military’’. 

Amend the title so as to read: 


A bill to provide for the establishment of a facility of the 
Vicksburg National Military Park. 


PURPOSE OF THE BILL 


H. R. 7466, as amended by the committee, provides that the 
Secretary of the Interior shall acquire not more than 2 acres of land 
on the site of Fort Pemberton, Miss., in order to preserve a place of 
historic interest. The legislation also provides that an appropriate 
monument shall be erected to mark the site and that Fort Pemberton 
shall constitute a facility of the Vicksburg National Historical Park. 

Fort Pemberton lies 2 or 3 miles west of Greenwood, Miss., and 
about 105 miles northeast of Vicksburg. It was a Confederate earth 
and cotton-bale fortification, built in a bend of the Tallahatchie River 
early in 1863, and was used to block the advance of Federal troops 
down the Tallahatchie River northeast of Vicksburg. Part of General 
Grant’s forces were following this route to reach the rear of Vicksburg. 
The Confederate defenders of Fort Pemberton turned back every 
effort to pass it and thwarted Grant’s attempt to reach Vicksburg 
from the northeast by the Yazoo Pass route. 
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The committee notes that the Department of the Interior, although 
it acknowledges that the Fort Pemberton site is of considerable local 
historical interest, recommends against the enactment of H. R. 7466 
largely on the ground that the action at Fort Pemberton ‘was only 
one of a series of events and operations involved in the complex 
Vicksburg campaign” and was not decisive. On the other hand, the 
author of H. R. 7466, Representative Smith of Mississippi, who is an 
authority on the Civil War, pointed out in testimony before the com- 
mittee that it is the entire Vicksburg campaign rather than the decisive 
Battle of Vicksburg itself which military historians regard as im- 
portant and that the Battle of Fort Pemberton was the high point of 
the second phase of the Vicksburg campaign. 

The committee believes that the site of Fort Pemberton is worthy of 
preservation as a place of historic interest and recommends that the 
measure be enacted. 

The committee notes that the initial cost and annual maintenance 
will be negligible. It is believed that the cost of the land, site clear- 
ing, appropriate marker or monument and other interpretive features, 
and a road turnout for parking would not exceed a total of $3,500. 
Annual maintenance would amount to little more than grass cuttin 
and an occasional patching of the road turnout. No buildings aaa 
be constructed and no personnel would be stationed at the site. 
Inspection and maintenance would be handled by administrative 
headquarters in Vicksburg. 


AGENCY REPORT 


The unfavorable report of the Department of the Interior, approved 
by the Bureau of the Budget, is set forth following: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 13, 1958. 
Hon. Ciarr ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. EncueE: Your committee has requested a report on 
H. R. 7466, a bill to provide for the establishment of the Fort Pember- 
ton National Monument. 

We recommend that H. R. 7466 be not enacted. 

For reasons hereafter stated, we believe that Fort Pemberton 
should not be included in the national park system of federally, admin- 
istered areas. The area is, however, of considerable local historical 
interest, and may well be the subject of State or local action for its 
preservation. Fort Pemberton was a Confederate earth and cotton 
bale fortification, built early in 1863, to obstruct the courses of the 
Yalabusha and Tallahatchie Rivers, northeast of Vicksburg, which 
part of Grant’s forces were following in the Yazoo Pass Expedition 
to reach the rear of Vicksburg. In this expedition, Maj. Gen. Ulysses 
S. Grant sought to reach the bluffs and high ground northeast of Vicks- 
burg in order to attack that great stronghold on the Mississippi River. 
He was following a labyrinth of bayou delta waterways for this 
purpose after he had blasted, with mine explosions, a way through the 
Yazoo Pass. 
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Warned of the threat posed by this approach of Grant’s forces, 
slow though it was, Lt. Gen. Sohn C. Pemberton, in command at 
Vicksburg, sent Maj. Gen. W. W. Loring’s division of troops to halt 
this Union advance. Loring’s troops hurriedly built Fort Pemberton 
in a bend of the Tallahatchie River, the neck of which at that point 
was only 500 yards wide, 90 miles northeast of Vicksburg. The area 
around the fort was then flooded and it could be approached only by 
water. The fort’s guns commanded all approaches. On March 11, 
1863, Union gunboats began bombarding the fort. Confederate guns 
replied, and, in the artillery duels that followed, the defenders of 
Fort Permberton turned back every effort to pass it. Fort Pemberton 
thwarted Grant’s effort to reach Vicksburg from the northeast by the 
Yazoo Pass route. 

Actually, however, the failure of the Yazoo Pass Expedition was 
only one of several failures in Grant’s effort to place his army in a 
position before Vicksburg from which he could bring the Confederate 
garrison to battle. Afterward, Grant landed his army below Vicks- 
burg and in a rapid campaign of maneuver and battle arrived before 
Vicksburg and in the end did secure the fall of the city and the capitu- 
lation of Pemberton’s army. In the circumstances, the action at 
Fort Pemberton was not decisive in the Vicksburg campaign. 

In evaluating the significance of Fort Pemberton in the Civil War 
it must be borne in mind that the action there was only one of a series 
of events and operations involved in the complex Vicksburg cam- 
paign. 

The Vicksburg campaign has been commemorated by the Federal 
Government appropriately, we believe, by the establishment of the 
Vicksburg National Military Park which is an areajof the national 
park system. This area includes the major part of the land immedi- 
ately around Vicksburg where the critical and decisive action of the 
campaign took place. The Civil War is commemorated by the Fed- 
eral Government in more places than any other period of our Nation’s 
history. Approximately 20 areas relating to that period of our history 
are in Federal ownership. These include all of the more important, 
critical and decisive battlefields of that war. 

The Bureau of the Budget has advised us that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Rocer Ernst, 
Assistant Secretary of the Interior. 


COMMITTEE RECOMMENDATION 


The committee recommend the enactment of H. R. 7466 as 


amended. 
O 
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NAVAJO INDIAN IRRIGATION AND SAN JUAN-CHAMA 
PARTICIPATING PROJECTS, NEW MEXICO 


Avaust 5, 1958.—Ordered to be printed 





Mr. AnpErsoN, from the Committee on Interior and Ingu}yp Affairs 
submitted the following OF MICHIGA 


os 


AUR 9-7 t9RA2 


REPORT UG £¢ 1500 


[To accompany §S. 3648] READING ROOM 

The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 3648) to authorize the Secretary of the Interior to 
construct, operate, and maintain the Navajo Indian irrigation project 
and the initial stage of the San Juan-Chama project as participating 
projects of the Colorado River storage project, and for other purposes, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the bill, as amended, do pass. 


SPONSORS OF THE BILL 


S. 3648 is sponsored by Senator Anderson, for himself and his 
colleague from New Mexico (Senator Chavez). 


TEXT OF AMENDED BILL 


The text of S. 3648, as amended, is as follows: 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That, for 
the purposes of furnishing water for irrigation or irrigable 
and arable lands, muncipal, domestic and industrial uses 
(and for other beneficial purposes), providing recreation and 
fish and wildlife benefits, controlling silt, the Congress hereby 
approves as participating projects of the Colorado River 
storage project the Navajo Indian irrigation project, New 
Mexico, and the San Juan-Chama project, Colorado-New 
Mexico. Principal engineering works of the Navajo Indian 
irrigation project shall be a main gravity canal, tunnels, 
siphons, pumps, and powerplants for project purposes, 
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laterals, drains, distribution systems and related works. 
The San Juan-Chama project facilities shall be comprised 
principally of regulating and storage reservoirs, collection, 
diversion and conveyance systems, and associated works. 

The Navajo Indian Irrigation project and the San Juan- 
Chama project herein approved are substantially those 
described in the proposed coordinated report of the Acting 
Commissioner of Reclamation and the Commissioner of 
Indian Affairs, approved and adopted by the Secretary of 
the Interior on October 16, 1957. 

Sec. 2. Pursuant to the provisions of the Act of April 11, 
1956 (70 Stat. 105), the Secretary of the Interior is authorized 
to construct, operate, and maintain the Navajo Indian irriga- 
tion project for the principal purpose of furnishing irrigation 
water to approximately one hundred and ten thousand six 
hundred and thirty acres of land, said project to have an 
average annual diversion of five hundred and eight thousand 
acre-feet of water, the repayment of the costs of construction 
thereof to be in accordance with the provisions of said Act of 
April 11, 1956 (70 Stat. 105), including, but not limited to, 
section 4 (d) thereof. 

Sec. 3. (a) In order to provide for the most economical 
development of the Navajo Indian irrigation project, the 
Secretary of the Interior is hereby authorized and directed to 
declare by publication in the Federal Register that the 
United States of America holds in trust for the Navajo 
Tribe of Indians any legal subdivisions or unsurveyed tracts 
of federally owned land outside the present boundary of the 
Navajo Indian Reservation in New Mexico in townships 28 
and 29 north, ranges 10 and 11 west, and townships 27 and 
28 north, ranges 12 and 13 west, New Mexico principal 
meridian, susceptible to irrigation as part of the Navajo 
Indian irrigation project or necessary for location of any of 
the works or canals of such project: Provided, however, That 
no such imal subdivision or unsurveyed tract shall be so 
declared to be heid in trust by the United States for the 
Navajo Tribe until the Navajo Tribe shall have paid the 
United States the full appraised value thereof: And provided 
further, That in making appraisals of such lands the Secre- 


‘tary of the Interior shall consider their values as of the date 


of approval of this Act, excluding therefrom the value of min- 
erals subject to leasing under the Act of February 25, 1920, 
as amended (30 U.S. C. 181-286), and such leasable minerals 
shall not be held in trust for the Navajo Tribe and shall con- 
tinue to be subject to leasing under the Act of February 25, 
1920, as amended, after the lands containing them have been 
declared to be held in trust by the United States for the 
Navajo Tribe. 

(b) The Navajo Tribe is hereby authorized to convey to 
the United States, and the Secretary of the Interior is hereby 
directed to accept on behalf of the United States, title to any 
land or interest in land within the above-described townships, 
susceptible to irrigation as part of the Navajo Indian irriga- 
tion project or necessary for location of any of the works or 
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canals ~ project, acquired in fee simple by the Navajo 
Tribe, and after such conveyance said land or interest in 
land shall be held in trust by the United States for the 
Navajo Tribe as a part ef the Navajo Indian irrigation 
project. 

The Secretary of the Interior is hereby authorized 
and directed to acquire by purchase, exchange, or condemna- 
tion any other land or interest in land within the townships 
above described susceptible to irrigation as part of the 
Navajo Indian irrigation project or necessary for location of 
any of the works or canals of such project. After such 
acquisition, said lands or interest in lands shall be held by 
the United States in trust for the Navajo Tribe of Indians and 
the price of such lands or interest in lands or of the land given 
in exchange therefor by the United States shall be charged 
to funds of the Navajo Tribe of Indians on deposit in the 
Treasury of the United States. 

Sec. 4. In developing the Navajo Indian irrigation project, 
the Secretary is authorized to provide capacity for munic ipal 
and industrial water supplies or misce!laneous purposes over 
and above the diversion requirements for irrigation stated 
in section 2 of this Act. But such additional capacity shall 
not be constructed and no appropriation of funds for such 
construction shall be made unless, prior thereto, contracts 
have been executed which, in the judgment of the Secretary, 
provide satisfactory assurance of repayment of all costs 
properly allocated to the purposes aforesaid with interest as 
provided by law. 

Sec. 5. Payment of operation and maintenance charges of 
the irrigation features of the Navajo Indian irrigation project 
shall be in aceordance with the provisions of the Act of 
August 1, 1914 (38 Stat. 582, 583), as amended by the Act of 
August 7, 1946 (60 Stat. 867): Provided, That the Secretary 
of the Interior in his discretion may tr ansfer to the Navajo 
Tribe of Indians the care, operation, and maintenance of all 
or any part of the Navajo Indian irrigation project works, 
subject to such rules and regulations as he may prescribe, and, 
in such event, the Secretary may transfer to the Navajo Tribe 
title to movable property necessary to the operation and 
maintenance of project works. 

Sec. 6. (a) Pursuant to the provisions of the Act of 
April 11, 1956 (70 Stat. 105), the Secretary of the Interior is 
authorized to construct, operate, and maintain an initial stage 
of the San Juan-Chama project, Colorado-New Mexico, for 
the principal purposes of furnishing water supplies to approx- 
imately thirty-nine thousand three hundred acres of land in 
Cerro, Taos, Llano, and Pojoaque tributary irrigation units 
in the Rio Grande Basin, about eighty-one thousand six 
hundred acres of land in the existing Middle Rio Grande 
Conservancy District, and municipal, domestic, and indus- 
trial uses, and providing recreation and fish and wildlife 
benefits, said initial stage to have an average annual diver- 
sion of one hundred and ten thousand acre-feet of water. 
Principal engineering works of the initial stage development 
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involving three major elements, shall include diversion dams 
and conduits, storage and regulation facilities at the Heron 
Numbered 4 Reservoir site and enlargement of outlet works 
of the existing El Vado Dam, and water use facilities con- 
sisting of reservoirs, dams, canals, lateral and drainage sys- 
tems, and associated works and appurtenances. The con- 
struction of recreation facilities at the Nambe Reservoir shall 
be contingent upon the Secretary’s making appropriate 
arrangements with the governing body of the Nambe Pueblo 
for the operation and maintenance of such facilities, and the 
construction of recreation faciities at the Heron Numbered 4, 
Valdez, and Indian Camp Reservoirs shall be contingent 
upon the Secretary’s making appropriate arrangements with 
a State or local agency or organization for the operation and 
maintenance of those facilities: Provided, That 
(i) all works of the project, both in its initial stage and 
in its final de ‘velopment, shall be constructed so as to 
permit compliance physic ally with all provisions ia the 
Rio pny compact, and all such works shall be oper- 
ated at all times in conformity with the Rio Grande 
anne: 
(ii) the amount of water diverted in the Rio Grande 
Basin for uses served by the San Juan-Chama project 
shall be limited in any claendar year to the amount of 
imported water available to such uses from importation 
to and storage in the Rio Grande Basin in that vear; 
(iii) details of project operation essential to the ac- 
counting of diverted San Juan anid Rio Grande flows 
shall be cooperatively develope “d through the joint efforts 
of the Rio Grande Compact Commission, the appropri- 
ate agencies of the United States and of the States of 
Colorado, New Mexico, and Texas, and the various proj- 
ect entities. In this connection the States of Texas and 
New Mexico shall agree, within a reasonable time, on a 
system of gaging devices and measurements to secure 
data necessary to determine the present effects of tribu- 
tary irrigation, as well as present river channel losses: 
Provided, That if the State of Texas shall require, as a 
precedent to such agreement, gaging devices and meas- 
urements in addition to or different from those consid- 
ered by the Department of the Interior and the State of 
New os xico to be necessary to this determination, the 
State of Texas shall pay one-half of all costs of con- 
structing and operating such additional or different 
devices and making such additional or different measure- 
ments which are not borne by the United States. The 
results of the action required by this subsection shall be 
incorporated in a written report transmitted to the States 
of Colorado, Texas, and New Mexico for comment in 
the manner provided in the Flood Control Act of 1944, 
before any appropriation shall be made for project 
construction. 
(b) The Secretary of the Interior is hereby authorized to 
construct the tunnel and conduit works of the initial stage 
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of the San Juan-Chama project with sufficient capacity for 
future diversion of an average of two hundred and thirty-five 
thousand acre-feet per annum, and to recognize the cost of 
providing such additional capacity as a de ferred obligation 
to be paid at such time as the additional capacity may be 
required. 

Src. 7. (a) No person shall have or be entitled to have 
the use for any purpose, including uses under the Navajo 
Indian irrigation project and the initial stage of the San 
Juan-Chama project authorized by sections 2 and 6 (a) of 
this Act, of water stored in Navajo Reservoir or of any other 
waters of the San Juan River and its tributaries originating 
above Navajo Reservoir to the use of which the United States 
is entitled, except under contract satisfactory to the Secretary 
of the Interior and conforming to the provisions of this Act. 
Such contracts, which, in the case of Soe for Indi an uses, 
shall be executed with the Navajo Tribe, shall make provi- 
sions, in any year in which the Secretary anticipates a 
shortage taking into account both the prospective runoff 
originating above Navajo Reservoir and the available water 
in storage in Navajo Reservoir, for a sharing of the available 
water in the following manner: The prospective runoff shall 
be apportioned between the contractors diverting above and 


those diverting at or below Navajo Reservoir in the propor- 
tion that the total normal ene re < tirement of each group 
bears to the total of all normal diversion req urements. In 
the case of cue ia diverting above Ni avajo Reservoir, 
alia es cn «a ee Rae ol hall provide for : arine of the runoff 
each uch contract shat provide or a sharing of the runo 


apportioned to said group in the same proportion as the 
normal diversion requirement under said contract bears to the 
total normal diversion re qui rements of all such contracts that 
have been made hereunder: Provided, That for any year in 
“\ hich the foregoing sharing procedure elt her would apportion 
to any contractor diverting above Navajo Reservoir an 
amount in excess of the runoff anticipated to be physically 
available at the point of his diversion, or would result in no 
water being en to one or more such contractors, the 
runoff apportioned to said group shall be reapportioned as 
near as May be amon i contrac tors diverting abov re Nav ajo 
Reservoir in the proportion that the normal diversion 
requirements of each bears to the total normal diversion re- 
quirements of the group. In the ease of contractors diverting 
from or below Navajo Reservoir, each such contract shall 
provide for a sharing of the remaining runoff together with the 
available storage in the same proportion as the normal 
diversion requirement under said contract bears to the total 
normal diversion requirements under all such contracts that 
have been made hereunder 

The Secretary shall not enter into contracts bevond a total 
amount of water that, in his judgment, in the event of 
shortage, will result in a reasonable amount being available 
for the diversion requirements for the Navajo Indian irri- 
gation project and the initial stage of the San Juan-Chama 
project as specified in sections 2 and 6 (a) of this Act. 


5 
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(b) In the event contracts are entered into for delivery 
from storage in Navajo Reservoir of water not covered by 
subsection (a) of this section, such contracts shall be sub- 
ject to the same provision ror sharing of available water 


supply in the event of shortace as in the case of contracts 
required to be made pursuant to subparagraph (a) of this 
section 

(c) This section shall not be a yplicable to the water re 


Ws . 
quirements of the existing Fruitland, Hogback, Cudai, and 
Cambridge Indi: rn LT ation projects, nor to the water re- 
quired in connection with the extension of the irrigated acre- 
ages of the Fruitland and Hogback Indian irrigation projects 
in a total amount of approximately eleven thousand acres. 
Sec. 8. Section 12 of the Act of April 11, 1956 (70 Stat. 
yy this Act. 
‘out of any 


moneys in the | reasury not otherwise appropriated, such 


105), shall not apply to the works authorized 
There are hereby authorized to be appropriate 
funds as may be required to carry out the purposes of this 
Act, but not to exceed $221,000,000 (January 1958 prices 
plus such amounts, if any, as may be required by reason of 
changes In construction costs as indicated by engineering 
cost indexes applicable to the types of construction involved 
therein and, in addition thereto, such sums as may be required 
to operate and maintain the projects. 

Sec. 9. The Act of April 11, 1956 (70 Stat. 


amended as folloy ais (] I It ! l DS ion 2 i ok 
cg’ T4 swe tace | La } y nad ’ ¢ nN) 
Central Utah (initial phase) delete the colon and insert in 
lieu thereof a comma; (it) in section 5, subsection (e) in the 


phrase “herein or hereinafter authorized”’ delete the word 


“hereinafter” and insert in lieu thereof the word “‘hereafter’’: 
(i11) in section 7 in the phrase “and any contract lawfully en- 
tered unto under sai 


“unto 


7 


Compacts and Acts’’ delete the word 


] 
and insert in lieu thereof the word ‘‘into’’. 


ae ] ©) 1 1 ‘ 
In recommending that S. 3648, as amended, do pass, the Committee 


on Interior and Insular Affairs summarizes its findings as follows: 

1. That the Navajo Indian irrigation project and the San Juan- 
Chama diversion proj et (initial phase) have economic and engineering 
feasibility to the extent that justifies their construction, operation, 


1 


and maintenance as participating projects of the Colorado River 
storage project authorized by the act of April 11, 1956 (70 Stat. 105). 

2. That the Navajo Indian irrigation and San Juan-Chama diver- 
sion projects will furnish water for irrigation of irrigable and arable 
lands, municipal, domestic, and industrial uses, provide recreation, 
fish and wildlife benefits, control silt, and have other beneficial uses. 

3. That the 2 projects will directly and indirectly benefit more 
than one-half of the population of the State of New Mexico which 
by 1970 is expected to exceed 1 million persons. 

4. That the Navajo Indian irrigation project is a sound and logical 
development to utilize for irrigation, industrial, and municipal pur- 
poses waters of the San Juan River to be stored at Navajo Dam and 
Reservoir, now under construction and to be completed in 1963. In 
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addition, the project will provide a livelihood directly and indirectly 
for approximately 16,000 Navajo Indians through 110,000 acres of 
irrigated land, a substantial segment of the 80,000 members of the 
tribe, as well as supplemental municipal supplies for Farmington, 
Gall up, and « lia communities. 

5. That the combined average annual stream depletion of the two 
projects as proposed for authorization totaling 362,300 acre-feet, 
together with existing and other authorized uses, will keep New 
Mexico’s authorized draft on the Colorado River system well within 
the State’s average annual entitlement estimated at 838,000 acre-feet. 

That the initial phase of the San Juan-Chama diversion will 
assure means of providing water for irrigation, for existing develop- 
ments and urgently needed additional municipal and industrial 
supplies available for the city of Albuquerque and Defense instal- 
lations. 

7. That the rights of all other States in the waters of the Colorado 
River system, in the Rio Grande, and all other affected streams are 
fully protected and that the two developments proposed to be au- 
thorized impinge in no way on these rights of any State. 

That a authorizations of the Navajo irrigation and San 
Juan-Chama levelopments were contemplated when the Congress 
enacted the ¢ olor ado River Storage Act, approved by the President 
on April 11, 1956, provided economic and engineering feasibility was 
established. The feasibility is established by the approval and 
adoption by the Secretary of the Interior on October 16, 1957 of the 
coordinated report of the Bureau of Reclamation and Office of Indian 
Affairs 


SECTION-BY-SECTION ANALYSIS OF §S. 3648, AS AMENDED 


Section 1, as amended, gives approval as participating projects of 
the Colorado River storage project to the Navajo Indian irrigation 
project, New Mexico, and the San Juan-Chama project, Colorado- 
New Mexico and lists the principal engineering works of each develop- 
ment, It states that approval is given to the two partic ipating proj- 
ects substanti ially as deseribed in the coordinated report of the Bureau 
of Reclamation and Office of Indian Affairs approved and adopted by 
the Secretary of the Interior on October 16, 1957. The purposes of 
the projects are furnishing water for irrigation of irrigable and arable 
lands, municipal, domestic, ona pie Bie uses, providing recreation, 
fish, and wildlife benefits, controlling silt, and for other beneficial 
purposes. 

Section 2 authorizes the Secretary to construct, operate, and 
maintain the Navajo Indian irrigation project for the principal purpose 
of furnishing irrigation water to 110,000 acres of land with an average 
annual diversion of 508,000 acre feet of water. Repayment of con- 
struction costs are to be in accordance with the Colorado River 
Storage Project Act of April 11, 1956 (70 Stat. 105). 

The upper Colorado River Storage Project Act provides that con- 
struction costs beyond the payment capability of the land shall be 
nonreimbursable as a measure of assistance to the Navajo Indians. 
Repayment of construction costs within the capability of the lands is 
deferred as long as the lands remain in Indian ownership in accord 
with the so-called Leavitt Act of July 1, 1932 (47 Stat. 564). 
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Section 3 authorizes the acquisition of off-reservation public lands 
in the south San Juan division to be included in the project. This 
arrangement is essential to providing 110,600 acres of irrigable land 
for the development. 

Section 4 authorizes capacity in the Navajo project works for 
municipal and industrial or miscellaneous proposes. Repayment 
contracts are required in advance of construction or appropriations. 

Section 5 provides for payment of operation and maintenance 
charges in accordance with existing law. Provision is made for 
transfer of operation and maintenance to the Navajo Indian Tribe. 
San Juan-Chama authorization 

Section 6 authorizes the construction, operation, and maintenance 
of the initial stage of the San Juan-Chama project for the principal 
purposes of furnishing supplemental water supplies to approximately 
39,300 acres of land in Cerro, Taos, Llano, and Pojoaque tributary 
url 


TAtion ul its 11) the Rio Grande Basin, about 81.600 aeres of land 
in the existing Middle Rio Grande Conservancy District, and 


municipal, domestic, and industrial uses, and providing recreation and 


le bel fi; 


iS 


fish and wildhi 
The average annual diversion of the initial stage is limited to 110,000 
: at vee re 5; 
acre-feet. The principal engineering works are described. 


A proviso as an amendment sets forth stream Caring and other 


ope rating de tails LO be acreed upon Dy the states ot (‘olorado. New 


Mexico. and Tt Xas. 


Another amendment to section 6 authorizes the Secretary to con- 
truct certau facilities to provide for add tional capacity for the 
future diversion of a total of 235,000 acre-feet 

Section 7, as amended, provi les a method for sharing shortages in 
connection with the operation of the N Lvajo Indian and San Juan 
Chama projects. Adequate protection for all authorized diverters is 


soucht by the amendmet1 

Subsection 7 (c prov ides that the other provisions of section 7 shall 
not be applicable to the water requirements of the existing Fruitland, 
Hogback, Cudai, and Cambridge Indian irrigation proj ets, nor to the 
water required in connection with the extension of the irrigated 
acreages of the Fruitland and Hogback Indian irrigation projects In a 
total amount of approximately 11,000 acres. 

Section 8 increases the authorized approp! iation for the construction 
of the Navajo Indian irrigation project and the San Juan-Chama 
diversion project from $208 million to $221 million, plus such amounts, 
if any, as may be re quire d by changes in construction costs 

Section 9 amends the act of April 11, 1956 (70 Stat. 105), to make 


certain typoer: phical and other clarifying corrections. 


1 
4 


Pai. REPAYMENT OF CONSTRUCTION COSTS, SAN JUAN-CHAMA 

z As indicated, the construction cost of the initial phase of the San 
Juan-Chama project is estimated at $86 million. Of the total, 
$29,200,000 is allocated to municipal and industrial water purposes, 
which is to be repaid in 50 years with interest. [In that period the 
interest payments will approximate $29,400,000, or slightly more than 
twice the initial estimated construction cost. 
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In accordance with the provisions of Public Law 485, 84th Congress, 
repayment of irrigation construction costs of approximately $45 
m llion in excess of the ability of water users to repay will come from 
the Upper Colorado River Basin fund, to be made up of surplus or 
excess power revenues accruing to the fund from the operation of 
Glen Canyon and Flaming Gorge powerplants. After payment of 
power construction, and operation and maintenance costs, available 
forecasts are that sufficient surplus revenues will be available to pay 
off the remainder of the reimbursable costs of the initial phase approxi- 
mating $45 million within 50 years. The following tabulation shows 
the distribution of construction costs of the initial phase, San Juan- 
Chama project and the repayment schedule: 


Cost Repayment Total 
Purpose allocation by bene- repayment 
ficiaries 


Irrigation... nat =4 _.| $53,400,000 | $8,000,000 | $53, 400, 000 
Municipal and industrial water 29, 200,000 | 29, 200, 000 58, 600, 000 
Future uses ar 3, 000, 000 3, 000, 000 | 3, 000, 000 
Recreation PRY Ennccicncanscapatineiasaaseusees 

Total. .._- ‘ “= a : 86,000,000 | 40,000, 000 115, 000, 000 


1! Nonreimbursable. 
PARTICIPATING UNITS, COLORADO RIVER STORAGE PROJECT 


The Navajo Indian irrigation and San Juan-Chama diversion 
projects were included in potential participating units of the Colorado 
River storage project authorized by Public Law 485, 84th Congress, 
2d a he approved by the President on April 11, 1956. In section 2, 
Public Law 485, the Secretary was directed, in carrying out investi- 
gations in the Upper Colorado River Basin, to give priority in com- 
ple ting planning reports among others to these two units. The main 
works of both participating projects are located in New Mexico. 

The Navajo Indian project will receive irrigation water supply for 
a net area of 110,000 acres of irrigable land from Navajo Dam and 
Reservoir, which was authorized by Public Law 485. Construction 
contracts have been awarded and this dam and reservoir are scheduled 
for completion in 1963. 

The San Jus an-Chama project plan contemplates the ultimate 
diversion of 235,000 acre-feet from the upper tributaries of the San 
Juan River, a tributary of the Colorado, for irrigation, municipal, 
industrial, and other beneficial uses in the Rio Grande Basin and a 
limited quantity in Canadian River Basin through exchange. How- 
ever, 5S. 3648 confines the authorization to an initial stage to divert 
110,000 acre-feet with provision for basic facilities for expansion to 
provide for the ultimate development. 

Recreation and fish and wildlife protection will be features of both 
proje cts. 

Publie Law 485 looks to the full development of the land and water 
resources of the Upper Colorado River Basin. Construction costs 
of irrigation developments beyond the ability of water users to repay 
will be financed from surplus power revenues from Glen Canyon Dam 
and powerplant and other payments into the Upper Colorado River 


S. Rept. 2198, 85-2———2 
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Basin fund. Specific provision is made in section 6 of Public Law 485 
as follows, with respect to the Navajo Indian irrigation project: 


In the event that the Navajo participating project is 
9k ate the costs allocated to irrigation of Indian-owned 
tribal or restricted lands within, under, or served by such 
project, en beyond the capability of such lands to repay, 
shall be determined, and, in recognition of the fact that 
assistance to the Navajo Indians is the responsibility of the 
entire Nation, such costs shall be nonreimbursable. 


The Leavitt Act of July 1, 1932 (47 Stat. 564), provides that con- 
struction charges shall be deferred as long as irrigable lands remain 
in Indian ownership. 





NEW MEXICO’S SHARE OF COLORADO RIVER WATER AND SURPLUS FUNDS 








The State of New Mexico under section 4 (e) of Public Law 485 
is entitled to share to the extent of 17 percent in the surplus revenues 
in the Upper Colorado River fun : 

New Me xico, under the upper Colorado River compact of 1949 is 
entitled to 11.25 percent a approx imately 800,000 acre-feet of water 
annually from the upper Colorado River system. This apportion- 
ment is set in article III of the compact to which the Congress gave 
its consent in the act of April 6, 1949. 





B COMMITTEE’S ACTION 





ASIS 


FOR 


The Subcommittee on Irrigation and Reclamation held hearings 
July 9-10 on S. 3648. The preponderance of testimony favored 
simultaneous authorization of the two participating projects. 

Amendments prese ited to the subcommittee included those pro- 
posed by the Departme: t of the Interior, the State of New \lexico, 
and the Colorado River Commission of California. 

Full consideration was civen all proposed amendments submitted 


to the subcommittee. Those considered vermane to the objectin es 
of the legislation embodied in the pending bill were incorporated in 
amendments being reported with the bill 

With respect to the proposals of the Colorado River Commission 
of ( ‘alifornia, the committee takes the position i hat the recommended 
legislation is in conformance to existing law. includine the Colorado 
River compact of 1922 and the upper Colorado River compact of 1949, 
as well as Public Law 485—the Colorado River Storage Project Act 
of 1956. Those enactments eLve full prot ‘tion to the ri ‘hts of « very 
State in the Colorado Basin, includi or { ‘alifornia and New Mexico. 


Similarly, the representations of the State of Texas, which is not a 


41 (7 ] ¥ * 4 } 

party to the Colorado River compacts, were considered and the com- 
mitt ec finds that States’ interests in the flov s of the Rio Grande are 
a uat ly DY? ( a b { pl yposed agreement among the States 
of New Mexico, Texas, and Colorado, set forth in amendment inserted 


[ITITON 





The committee also finds that the pr 


compli s also with the La ] 


lata River ce pact of 1925 between the 
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States of New Mexico and Colorado. It also complies with the Rio 
Grande compact of 1939 between the States of New Mexico, Colorado, 
and Texas; and the Canadian River compact of 1950 by the States 
of New Mexico, Oklahoma, and Texas. 

Incidentally, all waters diverted from the Colorado River system, 
or ultimately by the San Juan-Chama project, initially are required 
for beneficial uses within the State of New Mexico. 


DETAILED DESCRIPTIONS IN REPORTS 


Detailed descriptions of the Navajo Indian irrigation project and 
the San Juan-Chama diversions are included in the comments of the 
Department of the Interior of July 8, 1958, printed with this report 
and in the proposed coordinated report adopted and approved by 
Secretary of the Interior Seaton on er ee 16, 1957, printed on 
pages 10-15 of the printed hearings on S. 3648 on July 9-10, 1958, 
incorpor ated by reference as a part of this report. 

The estimated cost of the Navajo irrigation development at 1958 
prices is $135 million, exlcusive of Navajo Dam and Reservoir which 
was authorized in the Upper Colorado River Storage Act of 1956. 
The estimated cost of the San Juan-Chama diversion (initial stage) 
is $86 million. 

The total of $221 million authorized to be appropriated by 5. 3648 
reflects 1958 prices for the construction of both projects. This com- 
pares with a asa cihes estimated combined cost of $208 million at 
1957 prices. 

JUSTIFICATION FOR TWO PROJECTS 


The favorable engineering and economic reports in connection 
with both projects, submitted by the Bureau of Reclamation and the 
Office of Indian Affairs bear the stamp of approval of the Secretary 
of the Interior upon whose judgment the committee relies in this and 
many other instances. 

Engineeringwise the plans for the Navajo Indian irrigation devel- 
opment and the San Juan-Chama diversion lend themselevs to the 
achievement of excellent economic results with a substantial degree 
of benefits to hundreds of thousands of people, both Indian and non- 
Indian. 

The ratio of benefits to costs on the Navajo development is 1.44 
to 1. On the San Juan-Chama diversion, the benefits to cost ratio 
is 1.7 to 1 for the full development. For the initial stage the benefit 
cost ratio 1s 1.26 to 1. 


ASSISTANCE FOR NAVAJO INDIANS 


The Navajo Indian Tribe of approximately 80,000 has looked to an 
irrigation development in New Mexico that would permit its tribal 
members to make a living from the fertile soil of the area that re- 
quires only irrigation to make it productive. ‘Through the irrigation, 
the desert area will blossom. Homes and improvements will spring up. 

The irrigation development will provide self-support from the 
irrigated soil for more than 1,100 families and create employment for 
an additional 2,200 families. In all, about 18,000 of the Navajo 
people will be directly benefited from the irrigation development. 
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A further potential benefit from the Navajo Dam and Irrigation 
dimalinineees is that these facilities may offer a source of municipal 
water supply to the cities of Gallup and Farmington in New Mexico. 
Both cities are expanding in population and existing water suppli es 
for municipal, industrial, and other uses are severely limited. The 
possibility that Gallup might divert water from the Navajo develop- 
ment should be thoroughly and sympathetically studied by the De- 
partment of the Interior. Farmington’s problem is more easily 
solved, but it, too, should receive full and sympathetic consideration. 


PROTECTION OF NAVAJO WATER NEEDS 


Section 7 of S. 3648 provides adequate protection for irrigation 
requirements for the Navajo area and at the same time provides a 
method of cooperation in water uses for downstream mineral and 
industrial developments on Navajo land. Responsibility is placed on 
the Secretary of the Interior to assure full protection for the Navajo 
irrigation requirements in the event of water shortages. 


COORDINATED REPORT APPROVED BY SECRETARY OF THE INTERIOR 


The committee calls attention to the comments on S. 3648 of the 
Department of the Interior under date of July 8, 1958, in a letter to 
Chairman Murray, printed at the conclusion of this report. 

The feasibility of the engineering, economic and related phases of 
the Navajo Indian irrigation project and the San Juan-Chama 
diversion reaffirm the action of Secretary of the Interior Fred A. 
Seaton on October 16, 1957. On that date over his own signature, the 
Secretary approved and adopted the proposed coordinated report of 
the Office of Indian Affairs and the Bureau of Reclamation with 
respect to the two deve lopments dealt with in the pending legislation. 

The coordinated report approved and adopted by the Secretary 
followed years of thorough and intensive investigations by the com- 
petent engineers and economists of the two agencies re sponsible to the 
Secretary of the Interior. 

The Department’s letter of July 8 notes that 


while there would be no objection to the submission of such 
report as we deem appropriate, it would recommend against 
the enactment of S. 3648 at this time since it would have no 
basis, until the review of the planning report has been 
completed, to assess the merits of the projects or the need for 
additional amendments of the bill. 


The committee respects the view of the Bureau of the Budget, as 
an arm of the President. Nevertheless, the Secretary of the Interior 
is charged directly by law with formulating data, reports, and recom- 
mendations on the basis of years of field investigations by trained 
personnel and review by competent superiors. Therefore, the com- 
mittee is of the opinion that authorization at this time of the two 
projects as set forth in 5S. 3648 : fully justified on the basis of the 
report “approved and adopted” by the Secretary of the Interior on 
October 16, 1957, as modified with respect to minor details by the 
Department’s letter of July 8, 1958, signed by Assistant Secretary of 
the Interior Fred G. Aandahl. 
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DESCRIPTION OF SAN JUAN-CHAMA SERVICE AREA 


A summary description of the area to be served by the San Juan- 
Chama project, initial development, contemplates that the 110,000 
acre-feet of water to be diverted from the Upper Colorado River 
Basin would be used for the following beneficial purposes in New 
Mexico: 57,300 acre-feet for municipal and industrial supply for the 
city of Albuquerque, one of the fastest growing communities 0 the 
country; 30,100 acre-feet for supplemental irrigation for 39,300 
acres in the Cerro, Laos, Llano, and Pojoaque, or other tributary 
rigation districts; 22,600 acre-feet for supplemental irrigation supplies 
for 81,600 acres in the Middle Rio Grande Conservancy District. 

The welfare of more than half of the population of New Mexico 
is affected by the water supply for the Rio Grande Basin. Continuing 
drought has aggravated the problem. Lands have been withdrawn 


from irrigation and the economy is threatened including both urban 


and agricultural areas. Underground w: ter supplies are being de- 
pleted and the only source of additional supply is the proposed 


el bey 
NATIONAL DEFENSE ASPECTS 


The national defense requirements which would be benefited 
additional water supplies in the Rio Grande Basin include the Albu- 


querque area and the Tularosa Basin east of and ac djace ent to the Rio 
Grande watershed. The needs of the latter are not immediate from 
the standpomt of this diversi mm, put May become a lapten later. 

Three military stations are located in the Albuquerque area—Kirt- 
La 1d Aur Fore Bas i Sandia and Manzano Ba CS, and West Mesa \ir 
Force Station. The water requirements are expected to double by 
1965 and nearly triple by 1975. The installations are de pen lent at 
high cost on the municipal water supply of Albuquerque 

1 fie Pula Sa Basu nay find a more eco mical SsoOUuTCe in deep 
wells and is not necessarily an immediate problem, but in the future 
mav look to a supply from the Rio Grande 

COMMENTS OF DEPARTMENT OF THI INTERIOR 


he comments of the Secretary of the Interior on S. 3648, with 
commendations for amendments in his letter of Julv 8, 1958. are as 


1] 
tO} OWS 


DEPARTMENT OF THE INTERIOR, 
OFrFICE OF THE SECRETARY, 
Wa shington, D. C., July 8, 1958. 
Hon. James k. Murray, 
Char man, Comn ittee On li terion and Ins ula )° Affairs, 
United States Senate. Washington, EPG 


DreAR SENATOR Murray: This — to your request for the 
views of this Department on S. 3648, a bill to authorize the Secretary 
of the Interior to construct, operate, and maintain the Navajo Indian 
irrigation project and the initial stage of the San Juan-Chama project 
as participating projects of the Colorado River storage project, and 
for other purposes. 

A proposed coordinated planning report on the Navajo Indian 
irrigation project and the San Juan-Chama project has been prepared 
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jointly by the Commissioner of Indian Affairs and the Commissioner 
of Reclamation, and has been approved and adopted by this Depart- 
ment Copies have been sent to the affected States for rev ow under 
the Flood Control Act of 1944 and the act of August 14, 1946, and to the 
interested Federal a for review under existing law and inter- 


agency agreements. nee the processing of the report has not yet 
been completed, we are ‘ in a position to make any recommendatio% 
with respect to the enactment or provenan ot the bill. It is suggested 
that the ciavealidion may wish to defer action on authorizing legislation 


until the planning report has been submitted to the Congress. 


lhe proposed plan of development for the Navajo Indian irrigation 
project conte mplates the construction of facilities to proy ide a wate 
supply for the irrigation of lands to be developed soleh for India i Use 


I . } .° : ‘2 } . 17 
he preservation and propagation of fish and wildlife would be a 


purpose of the project. The plan would not pron ide specific worl 
for recreation or flood-control benefits 

Prior to construction of the project, stu lies oO! mere mental canal 
capacity would be made to determine the feasibility of conveying 
domestic and industrial water supplies for potential requirements as 
recomme led in t propos d planning rt port Officials of the State 
of New Mexico anticipate that a relatively laree industrial water 
demand will develop in the San Juan River Basin. This would bi 
accompanied by associated water requirements for municipal, domes- 
tic, and miscellaneous purposes in the adjacent areas. Prospective 
municipal and industrial water users have already expressed interest 
in receiving water from the ‘a nt Navajo Canal and have ap 
proached the Department in that regard. Section 4 of S. 3648 would 


authorize the provision of sdiditienal capacity for such purposes ove! 
and above the dive rsion requirements for irrigation on the Navajo 
Indian irrigation project. 


4 


Water for irrigation of the lands proposed to be included in the 


Navajo Indian irrigation project would be diverted from Navajo 
Reservoir which is now under construction as a storage unit of the 
Colorado River storage project A main ravity cal al would extend 
from Navajo Dam to Kutz Canyon. Ther the water would be 
dropped through a powe rplant to develop elec rical enerev for pump- 


ine water to lands in the Newcomb and Bennett Peak areas of the 
project. The main canal would extend an additional 77 miles be yo! 1d 
the powe rplant Lo serve project land 

A net area of 110,630 acres of irrigable land has been proposed for 
development. The area Wwe uld include gpa nage lands to be 

quired in the south San Juan division and Navajo Indian Reserva- 
tion lands in the Shiprock division. Section 3 of S. ; 3648 would provide 
neo ea for the acquisition and ad¢ lition of the off-reservation lands 
to the prop osed project. The proje ct’s product ive area, Which would 
exclude farmsteads and other nonproductive areas within farm units, 
ee comprise (a) 8,918 acres served by gravity below the main 

inal in the south San Juan division and 70,359 acres in the Shiprock 
Salaaias and (b) 25,882 acres served from the pump canals in the 
Shiprock division, or a total of about 105,100 acres. An average 
annual diversion of about 508,000 acre-feet of water from San Juan 
River would be required for that purpose. This would result in an 
average annual stream depletion of about 252,000 acre-feet, exclusive 
of reservoir losses 


NAVAJO AND SAN JUAN-CHAMA PROJECTS, NEW MEXICO 15 


The estimated construction cost of the proposed Navajo Indian 
irrigation project is about $135 million at January 1958 prices. 
Operation, maintenance, and replacement costs are estimated to 
average about $481,000 — at January 1958 prices for both 
50-year and 100-vear periods of analysis. The benefit-cost ratio for 
the project would be 0.64 to 1 on the basis of direct irrigation benefits 
nar and 1.44 to 1 on the basis of total irrigation benefits. The 
appraisal of annual economic costs includes the $2 per acre-foot 
depletion charge of the storage project assigned to all participating 
projects for all benefit-costs ratio purposes. 

As provided by sections 4 (d) and 6 of Public Law 485, 84th Congress 
70 Stat. 105), authorizing the Colorado River storage project and 
participating projects, in the event that the Navajo participating 
project is authorized, payment of costs allocated to irrigation of 
Indian-owned, tribal or restricted lands within, — or served by 


such project within the « rapabi ility of the land to repay is subject to 
the Act of July 1, 1932 (47 Stat. 564); the costs be wad the capability 
of such lands to repay are to be determined and, in recog nition of the 


fact that assistance to the Navajo Indians is the responsibility of the 
ntire Nation, shall be nonreimbursable. 

The proposed plan of development for the San Juan-Chama project 
is designed to improve and stabilize the economy of the water deficient 
Rio Grande and Canadian River Basins of New Mexico by providing 
supplemental water to meet rapidly increasing needs. This would be 
accomplished by diverting water from the upper tributaries of the 
1 Juan River. The water would be used for suppl mental irriga- 
tion, for replacement of watershed depletions in the Rio Grande 
Basin, and for an additional supply for municipal, domestic, and 
industrial purposes. Recreation and the preservation and propaga- 
tion of fish and wildlife would also be purposes of the project. On 
the basis of January 1958 prices, the estimated construction cost for 
the project facilities studied in the plan of development is about 
$149 million. ‘The evaluated total annual benefits for such a develop- 
ment would exceed the estimated annual costs in a ratio of about 
1.7 to 1. 

The proposed plan for initial end development of the San Juan- 
Chama project, as recommended by the State of New Mexico, con- 
templates an average annual diversion of about 110,000 acre-feet 
from the San Juan River for utilization in the Rio Grande in New 
Mexico. The imported waters would be used for an additional 
municipal and industrial water supply (57,300 acre-feet) for the city 
of Albuquerque; a supplemental irrigation water supply (30,100 acre- 
feet) to aad 39,300 acres of land in the Cerro, Taos, Llano, and 
Pojoaque tributary irrigation units in the Rio Grande Basin in New 
Mexico; and supplemental water (22,600 acre-feet) for irrigation of 
about 81,600 acres of irrigable land in the existing Middle Rio Grande 
Conservancy District. Recreation and the preservation and propa- 
gation of fish and wildlife would also be purposes of the initial stage 
of deve lopment. 

The proposed plan of development for the rae stage would 
involve three major elements; namely, diversion facilities (diversion 
dams and conduits), regulation facilities (Heron No. 4 Dam and 
Reservoir, and enlargement of outlet works of the existing El Vado 
Dam), and water-use facilities (principally for the tributary irrigation 


So) 
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units). Minimum basic recreation facilities would also be provided 
at the five project reservoirs. 

The estimated construction cost of the project features of the pro- 
posed initial stage, on the basis of January 1958 prices, is about $86 
million, which includes $400,000 for minimum basic recreation facili- 
ties. Project operation, maintenance, and replacement costs are 
estimated at about $346,000 annually for a 50-year period and about 
$378,000 annually for a 100-year period. Of the estimated project 
construction costs, reimbursable allocations of about $29,200,000 
have been made tentatively to municipal and industrial water supply, 
$53,400,000 to irrigation, and $3,000,000 to future uses. ‘Tie recrea- 
tion costs would be nonreimbursable. The proposed initial stage 
development would have engineering feasibility and would be econom- 
ically justified in that the evaluated total benefits would exceed the 
estimated annual costs in a ratio of 1.26 to 1 for a 100-vear period 
of analysis. If direct benefits only are considered in a 50-year period 
of analysis, that ratio weuld be about 0.81 to 1. 

Costs allocated to municipal and industrial water supply, including 


interest during construction, would be repaid over a 50-vear period 
aoa Lar ea ei eta ged hal ; 5 re ee id | 
vith interest on the unamortized bDalance. ihe total to be pat »\ 
the municipal and industrial water users would be about $58.600.000. 
mm ae : ese, Gookue seal ‘ itt ai 
Ltie ost of raw municipal and industrial water would be about 7¢.4 
cents per 1,000 gallons, or about $25 per acre-foot. 
my ° . . . } ° + 4 1 
ihis estimated munk ipal and madustrial water rate would apply 
] } - > 
to water a veloped DY initial stage constructio1 hepayiment con- 
‘ Ba ‘ (oy 11] 
act Crms and water ra Ss unadel sub quecht AeveLropnre yvouid be 
ib ( reex I ma DiIANS ae VeLOT Wo} i ¢ antitves 
ol ] ] pal id Wy Is ial WALE iid ( ( ! ( Where 
1 
e adequate fin r 4 vy subsequi developmen 
, ' 
wate ites and I Lyvment ISK eould b ( nie rele any 
: 
imwninecant change in m cipal and 1nd ral e;. Oo} atiol and 
maint in¢ STS assoc] a the Ith and ¢ er releva considera 
tions. 
Irrigation water users probably would repay about SS million of the 
1] oe , 4 a ! 
allocation to irrigation hepavment contracts would be negotiated 
and entered into with organizations of the t pe provided 1 section 4 of 
the { olorado R ver Swvorace Proiect \ of Lpril 1] i‘) ) 70 Stat 
LOS , 1or contracting on the participat rprorect authorized Dv sec 
, . 1 ry 1? | : 
LiOn of that act. The costs allocated to irrigation in excess of the 
; , try} } , 1 1 wi f mM ur Via ‘ ; 
irmigators abit 0 repay would be paid from New Mexico’s appo 
tionment of the upper Colorado River Basin fund revenues as pro- 
vided in the ae Costs aliocated to tutu uses, which would involve 
the provision Oot excess eapacil dh the nitial stage to permuil inter 


YBNSLON, would also be an oblis ation acainst New Mexico’s 
‘ basin fund revenues, to be paid from that apportionment 


project CX] 
share of thi 
if not otherwise collected as a result of subsequent allocations to the 
water users. 

5. 3648, if enacted, would approve the above-described proposed 
projects as participating projects of the authorized Colorado River 
storage project and authorize the construction of the Navajo Indian 
irrigation project and the initial stage of the San Juan-Chama project. 
Authorization of an irrigation development such as the proposed 
Navajo Indian irrigation project would implement the recognition 


given in the act of April 11, 1956, of the Nation’s responsibility to help 
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alleviate the severe economic distress among the Navajo people by 
providing them an opportunity to earn a respectable standard of 
living. It would enable an estimated 1,400 families to establish 
homes on irrigated farms. The proposed project has the support of 
the Navajo Indian Tribe and it is our understanding that an on-the- 
farm training program, financed with tribal funds, has been undertaken 
sa ady to prepare members of the tribe for irrigation farming. 

A development such as that which is e mbraced in the initial stage 
of the proposed San Juan-Chama project might help materially to 
meet the pressing need for additional supplies of water in the Rio 
Grande Basin where the uses of water have been developed to the 
point where they far exceed available supplies. This need of the Rio 
Grande Basin vitally affects the welfare of more than half of the 
population of New Mexico and, if it is not satisfied in the near future, 
threatens to check the economic development of the State. Besides 
the requirements for irrigation, more water is needed to meet the 
domestic requirements of a growing urban population and of industry, 
particularly in the Albuquerque area. 

While we are unable to make any recommendations with respect 
to the enactment or provisions of the bill in the absence of final 
processing of the project planning report and its submission to the 
Congress, our examination of S. 3648 prompts us to bring to the 
committee’s attention certain of its provisions, in the interest of 
clarification and elimination of possible technical difficulties, as well 
as information which we have regarding the water supply that would 
be affected by the construction of the proposed project. 

Section 7 would provide a procedure for the sharing of water dur- 
ing periods of water shortage applicable in the case of water stored in 
Navajo Reservoir and any other waters of the San Juan River and its 
tributaries origins iting above Navajo Dam to which the United States 
is entitled. This sharing principle, we understand, is the desire of 
the State of New Mexico and the Navajo Tribe. 

Officials of the State of New Mexico, we are advised, made several 
river and reservoir operation studies which culminated in operation 
study No. 8 as the basis for the language of section 7 (a). Our re- 
view and analysis of operation study No. 8 indicates that the State 
officials assumed certain methods of applying the water-sharing form- 
ula which are not clearly indicated in the language of section 7 (a). 
If the procedures used in performing operation study No. 8 are to be 
taken as the proper manner for determining each contractor’s share 
of water during times of shortage, and we understand that they are, 
section 7 (a) might be amended to state more clearly what these pro- 
edures are to be. In order to do this, section 7 (a) could be revised 
to read substantially as follows: 

“Src. 7 (a) No person shall have or be entitled to have the use for 
any purpose, including uses under the Navajo Indian irrigation project 
and the initial stage of the San Juan-Chama. project authorized by 
sections 2 and 6 of this Act, of water stored in Navajo Reservoir or 
of any other waters of the San Juan River and its tributaries originat- 
ing above Navajo Reservoir to the use of which the United States is 
entitled, except under contract staisfactory to the Secretary of the 
Interior and conforming to the provisions of this Act. Such contracts, 
which, in the case of water for Indian uses, shall be executed with the 
Navajo Tribe, shall make provision, in any year in which the Secretary 
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anticipates a shortage taking into account both the prospective runoff 
originating above Navajo Reservoir and the available water in storage 
in Navajo Reservoir, for a sharing of the available water in the follow- 
ing manner: The prospective runoff shall be apportioned between the 
contractors diverting above and those diverting at or below Navajo 
Reservoir in the proportion that the total normal diversion require- 
ment of each group bears to the total of all normal diversion require- 
ments. In the case of contractors diverting above Navajo Reservoir, 
each such contract shall provide for a sharing of the runoff apportioned 
to said group in the same proportion as the normal diversion re quire- 
ment under said contract bears to the total normal diversion require- 
ments of all such contracts that have been made hereunder: Provided, 
That for any year in which the foregoing sharing procedure either 
would apportion to any contractor diverting above Navajo Reservoir 
an amount in excess of the runoff anticipated to be physically available 
at the point of his diversion, or would result in no water being avail- 
able to one or more such contractors, the runoff apportioned to said 
group shall be reapportioned as near as may be among the contractors 
diverting above Navajo Reservoir in the proportion that the normal 
diversion requirements of each bears to the total normal diversion 
requirements of the group. In the case of contractors diverting from 
or below Navajo Reservoir, each such contract shall provide for a 
sharing of the remaining runoff together with the available storage 
in the same proportion as the normal diversion requirement under 
said contract bears to the total normal diversion requirements under 
all such contracts that have been made hereunder. The Secretary 
shall not enter into contracts beyond a total amount of water that, in 
his judgment, in the event of shortage will result in a reasonable 
amount being available for the diversion requirements for the Navajo 
Indian irrigation project and the initial stage of the San Juan-Chama 
proje ct as spec ‘ified in sections 2 and 6 of this Act.’ 

It is our understanding that it is not intended that the water-sharing 
principle be applicable in the case of the existing Fruitland, Hogbac k, 
Cudai, and Cambridge Indian irrigation projects, nor to extensions of 
their irrigated acreage totaling approximately 11,000 acres. The total 
acreage involved, including that now irrigated, is approximately 
26,000 acres. This intent could be reflected by the addition to section 
7 of a new subsection (c) reading substantially as follows: 

This section shall not be applicable to the water requirements 
of the existing Fruitland, Hogback, Cudai, and Cambridge Indian 
irrigation projects, nor to the water required in connection with the 
extension of the irrigated acreages of the Fruitland and Hogback 
Indian irrigation projects in a total amount of approximately 11,000 
acres. 

Section 3 of the bill relates to the inclusion within the Navajo 
Indian irrigation project of lands which are not now Indian lands, 
which lands would be held by the United States in trust for the Indians. 
It has been the general policy of the Department to require Indian 
tribes acquiring lands, particularly lands outside the reservation 
boundaries, to take those lands in fee. The principal reasons for this 
policy are to prevent disrupting the tax base in local communities and 
to give the Indian groups an opportunity to manage limited acreages 
of land free of any control or limitations by the Federal Government. 
In this case, however, it appears that officials of the State of New 
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Mexico and of the tribe have reached an understanding that the non- 
reservation lands which would be included within the project, includ- 
ing privately owned lands which would have to be acquired, should 
have a trust status, and be nontaxable. 

Section 5 would authorize the Secretary to transfer to the Navajo 
Tribe the care, operation and maintenance of the proposed Navajo 
Indian irrigation project, together with title to movable property 
necessary for the operation and maintenance of such works. There is 
now pending before the Congress H. R. 11896 which, if enacted, would 
authorize the transfer to the Nav ajo Tribe title to all irrigation project 
works constructed by the United States within the reservation. In the 
event of the enactment of any legislation such as H. R. 11896, it 
might thereupon be necessary at some future time to consider an 
appropriate amendment of section 5 of S. 3648, depending, of course, 
upon the form of any general legislation on this point. 

When your committee shall act upon S. 3648, it may wish to consider 
modifying of its provisions for clarification, elimination of technical 
difficulties, and general workability of its provisions substantially 
along the following lines: 

Amend section 1 by deleting all that language appearing in lines 3 
through 8 on page 1 and lines 1 “through 7 7 on page 2, and substituting 
therefor the following: 

“That, for the purposes of furnishing water for irrigation of irrigable 
and arable Jends, municipal, domestic and industrial uses, and replace- 
ment of basin depletions in the Rio Grande, providing recreation and 
fish and wildlife benefits, controlling silt, and for other beneficial 
purposes, the Congress hereby approves as participating projects of 
the Colorado River storage project the Navajo Indian irrigation 
project, New Mexico, and the San Juan-Chama project, Colorado - 
New Mexico. Prine ipal engineering works of the Navajo Indian 
irrigation project shall be a main gravity canal, tunnels, siphons, 
pumps, and powerplants for project purposes, laterals, drains, dis- 
tribution systems and related works. The San Juan-Chama project 
facilities shall be comprised principally of regulating and storage 
reservoirs, collection, diversion and conveyance systems, and asso- 
ciated works.” 

Amend section 2 by (1) adding a comma after the word ‘“con- 
struct” in line 10 on page 2, aa inserting after it the words “operate 
and maintain’; (2) deleting the words “to include a net area of”’ 
appearing in line 11 on page 2 and substituting therefor the words 
“for the principal purpose of furnishing irrigation water to approxi- 
mately”; (3) deleting the word ‘‘with” in line 12 on page 2 and sub- 
stituting therefor the words “, said project to have’’; and (4) deleting 
the word “requirement” appearing in line 13 on page 2. 

3. Amend section 3 (b) by adding, after the word ‘‘townships” 
appearing in line 24 on page 3, the following: ‘susceptible to irriga- 
tion as part of the Navajo Indian Mp post project, or necessary for 
location of any of the works or canals of such project,’”’.. This possible 
amendment would specify that the authority containe 1d in subsection 
(b) should apply to lands which would be used for the same purposes 
as are specified with respect to the lands to which the authorities 
contained in subsections (a) and (c) would apply. 

Change the word “construed” appearing in line 20 on page 4 to 
read “eonstructed”’ 
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5. In section 5, on page 5, (1) delete the first sentence appearing 
in lines 1 through 4 to be consistent with paragraph numbered 2 
above; (2) insert in line 8 after the words ‘‘provisions of’ the words 
“the Act of August 1, 1914 (88 Stat. 582, 583), as amended by”’; 
and (3) change the word “direction” in line 10 to ‘‘discretion”’ 

6. In section 6, delete the words “in accordance with the Bureau 
of Reclamation report entitled ‘Supplemental Report, San Juan- 
Chama Project, Colorado-New Mexico, May 1957’ appearing In 
lines 20 through 23 on page 5 and substitute the following: “Colorado- 
New Mexico, for thi : principal purposes of furnishing supple mental 
water supplies to approximately 39,300 acres of land in Cerro, Taos, 
Llano, and Pojoaque tributary irrigation units in the Rio Grande 
Basin, about 81,600 acres of land in the existing Middle Rio Grande 
Conservancy District, and municipal, domestic, and industrial uses, 
and providing recreation and fish and wildlife benefits.” 


7. At the end of section 6 add the following: 

“Principal engineering works of the initial stage development in- 
volving three major elements, shall include diversion dams and con- 
duits, storage and regulation facilities at the Heron No. 4 Reservoir 
site and enlargement of outlet works of the existing El Vado Dam, 
and water use facilities consisting of reservoirs, dams, canals, lateral 
and drainage systems, and associated works and appurtenances. The 
construction of recreation facilities at the Nambe Reservoir shall be 
contingent upon the Secretary’s making appropriate arrangements 
with the roverning body of the Nambe Pueblo for the operation and 
maintenance of such eri and the construction of recreation 
facilities at the Heron No. 4, Valdez, and Indian Camp reservoirs 


shall be contingent upon ue) Secretary’s making appropriate arrange- 
ments with a State or local agency or organization for the operation 


and maintenance of those facilities.”’ 

8. The figure of $208 million in section 8 is based on estimates of 
costs which reflect January 1957 prices. At January 1958 prices the 
estimated cost of constructing the propos seq Nav: ajo In dian irrigation 
project and initial stage of the San Juan-Chama project is $221 mil- 
lion. In order to bring the bill up to date in this re spect, and, in con- 
formance with the present practice, LO wlude a price escalation 
clause, delete the figure “$208,000,000” seaininiae in line 11 on page 7 
and substitute therefor “$221,000,000 (January 1958 prices) plus 
such amounts, if any, as may be required by reason of changes in 
construction costs as indicated by engineering cost indices applicable 
to the types of construction involved therein and, in addition thereto, 
such sums as may be required to operate and maintain the projects”’ 

The Bureau of the Budget has advised that, while there would be 
no objection to the submission of such report as we deem appropriate, 
it would recommend against the enactment of S. 3648 at this time 
since it would have no basis, until the review of the planning report 
has been completed, to assess the merits of the projects or the need 
for additional amendments of the bill. 

Sincerely yours, 
Frep G. AANDABL, 
Assistant Seeretary of the Interior 
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Mr. Maanuson, from the Committee on Interstate and Foreign 
(‘ommerce, submitted the following 


REPORT 


[To accompany S, 2568] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 2568) to amend the Merchant Marine Act, 
1936, as amended, to promote and encourage the construction, and to 
expedite the financing from private sources, of vessels suitable for 
use in the foreign and domestic trade of the United States, and for 
defense purposes, and to encourage the maintenance of shipyards 
and to preserve the supply of skilled shipyard workers, having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill, as amended, do pass. 


\MENDMENTS 


1) Delete subsections (ec). (e). and (f 

(2) On page 2, line 8 and on page 2, line 13, after the word ‘‘ac- 
quired”’ insert (in each instance) the words “from the builder’’. 

(3) On page 2, line 13, after the word “defined” insert the following 
language: 


and who does not hold an operating-differential subsidy con- 
tract under title VI of this Act with respect to the operations 
of such vessel 


(4) On page 3, line 7 delete ‘‘(d) The election” and insert in lieu 
thereof ‘‘(c) The election’’, 

(5) On page 3, line 13, delete the period and insert a comma, 
followed by 


Provided, That if the vessel shall be sold, any excess of the 
amount depreciated pursuant to an election under this Act 
over the amount of depreciation to which the owner would 
have been entitled in the absence of such election shall be 
taxable as ordinars income 


POO 
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6) Amend the title so as to read: 
A bill to amend the Merchant Marine Act, 1936, as 


amended, to encourage vital vessel construction by private 
citizens through recognition of a statutory useful life of a 
vessel. 

PURPOSE OF THE BILL 


As introduced, the bill would have added a new section to title 
of the Merchant Marine Act, 1936, as amended, to establish ape 
depreciable life of anew vessel {as defined LT) subsec a) ol the bill) 
not less “re 20 vears, and to entitle the owne 
defined, at his election, with respect to each taxa 
an additional amount not exe eeding 5 percent of the cost of the vessel 


‘ 
Ol va New Vesst a5 SO 


le vear, to amortize 


and of ubsequent capital additions 
As eaiabebee, the bill would retain the proy isions fol establishing the 
20-vear depreciable life of a new vessel as defined in the bill, but the 


subsections eos for a \ditional amortization have Ly eh delet “, 
pe nding comp letion of studies of adepre iation practices for the trans- 


portation industry in general. 


Subse CLIO! a provides that for purposes of this section a new 
vessel s iall | 1) a vessel in excess ol >900 vross tons capable of a 
sustained speed of not less than 14 knots, constructed in a shi yyard 
1 i | [7 . 1 ‘ j | | “1 | 
located within thi nited States and de red DV th builder on or 

after January 1, 1956; (11) acquired from t tate | a United States 

citizen for operation under the Unit d States flac: 11] suitable for use 
! the domestic or foreign commer of the United States 

Subsection 1) ; an nded. woulda provid that an owne! Who 

. } } } } 1 4 } l } 1 
acquired a Ves i? iehned in subsection (a) and who does not have an 
: 1 Sa 4 4 ‘ 1 es } 1 4° 

operating-sul ay CoO trac thereon shall, at fils ection, be I itled 
to depreciate the cost of acquisition of such vessel, together with 
subseq uent capital additions, over such p od. not less thar 20 vears 
from date of acquisition, as he may determine. Once determined, t! 
7 } ] 1 7 ‘ Se 1 as 
depreciable period shalk not be subject to Change except with the 


| 
written consent of the United ates and the owner of such vessel. 


1 
be ded ictible irom Sross Income for 


Che de pre ‘lation so elected sha 


purposes Ol Federal income . war-profit, and exces s-profits ti 
Subsection ec) of the bill as re or “| would provi ide that he ( itil 
regarding depreciation of such vessel shall be signified by a statement 
in the Federal income-tax return of the owner of such vessel for the 
all designate 


taxable year in which he acquired it. This statement sh 
the vessel or vessels in respect of which the election is exercised and 
the basis of depreciation chosen. 

Further, if, upon sale of such vessel or vessels, the amount of depre- 
ciation taken pursuant to an election under this legislation exceeded 
the amount of depreciation otherwise allowable, the excess would be 
taxable as ordinary income. 


BACKGROUND OF THE LEGISLATION 


The Merchant Marine Act, 1936, as amended, gives recognition to 
a 20-year life for vessels of all types, and spec ‘iheally provides for a 
20-year depreciable life in the case of subsidized vessels. However, 
there is no statutory provision specifically covering unsubsidized 
vessels. 


OSITED BY THE 
. > _ 
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Section 509 of the 1936 act, providing for construction and sale of 
vessels to citizens, requires payment of the loan within 20 years. 

Section 606 of that act, relating to subsidized vessels, provides for 
the deduction of depreciation charges based upon a life expectancy of 
subsidized vessels ‘determined as provided in section 607 (b),” and 
607 (b) provides “such depreciation charges to be computed on a 
twentyv-vear life expectancy of the subsidized vessels.” 

Under section 1104 (a) (3), a vessel mortgage to be eligible for Gov- 
ernment insurance “shall * * * not exceed twenty years from the 
date of its execution.” 

The Ship Sales Act, 1946, as amended, in section 3 (d) (4) sets ‘“‘the 
rate of 5 per centum”’ as representing normal depreciation. 

The various provisions of the 1936 act cited certainly set forth 
clearly the congressional intent with regard to the normal depreciable 
life of all large vessels, but it leaves owners of unsubsidized vessels in 
a highly uncertain and, therefore, vulnerable position in regard to the 
allowable depreciation period for their newly constructed or planned 
\ essels. 

This bill is intended to complement the various 20-year provisions 
with respect to subsidized vessels, by placing new unsubsidized vessels 
on the same 20-year depreciable-life basis. It is intended particularly 
to complement title XI of the 1936 act, which provides for Govern- 
ment mortgage guaranties for a period no longer than 20 years. Thus, 
owners who contemplate construction of vessels can plan their financ- 
ing on a basis that will assure to lenders that the financial obligations 
respecting amortization will be met within the preseribed period. 
Omission of such specific provision in the 1936 act should be remedied, 
vour committee believes. 

Comments of the Treasury and Commerce Departments on the 
revised bill, favoring or offering no objection to enactment of the bill, 
as amended, are appended, together with the reports from the Depart- 
ment of the Navy, the General Accounting Office, the Office of Defense 
and Civilian Mobilization, the Comptroller General, the Department 
of Justice, and the Department of State. 


OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, July 30, 1958. 
Hon. WarREN G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. Washington, eee. 

My Dear Mr. CyarrmMan: This is in response to your request for 
the Department’s views on 8. 2568 (committee print of July 17, 1958), 
to amend the Merchant Marine Act, 1936, as amended, to encourage 
vital vessel construction by private citizens through recognition of a 
statutory useful life of a vessel. 

S. 2568 would add to title V of the Merchant Marine Act, 1936, as 
amended, a new section providing for the election of a depreciation 
allowance based on the cost of acquisition of new vessels, together with 
subsequent capital additions, computed over a period of not less than 
20 vears from the date of acquisition. The benefits conferred by this 
legislation would be restricted to acquisitions of new vessels. New 
vessels are defined as those in excess of 3,500 gross tons, capable of a 
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sustained speed of not less than 14 knots, constructed in a shipyard 
located within the United States, delivered by the builder on or after 
January 1, 1956, acquired from the builder by United States citizens 
for operation under the United States flag, and suitable for use in the 
domestic or foreign commerce of the United States. 

An election to depreciate the cost of acquisition of a new vessel, 
together with the cost of capital additions thereto, as we ided by the 
bill, would not be subject to change thereafter except with the written 
consent of the United States and the owner of the vessel. 

The object of the proposed legislation, as its title indicates, is to 
encourage private construction of vessels for use in foreign and 
domesti wpe Your committee will recall that, in order to promote 
a high level of investment in plant and equipment, the Congress 
substantially Tiber lized the tax treatment of depreciation in 1954. 
One of the new provisions in the 1954 code permits taxpavers to com- 
pute depreciation under the declining-balance method which permits 
about two-thirds of the cost of an asset to be depreciated in the first 
half of its life as compared to half of the cost under the old straight-line 
method. Another new provision authorized written agreements be- 
tween taxpayers and the Internal Revenue Service as to the useful 
life and rate of depreciation for assets. ‘These agreements can be 
overturned only prospectively and only by the presentation of facts 
and circumstances not taken into account at the time the agreements 
were made. If the Service proposes the change, it must establish 
the need for it; if the taxpayer initiates the change, the burden of 
proof is on him. 

The reforms in 1954 were important. We have continued to ex- 
amine the tax treatment of depreciation allowances for all industries. 
Among the proposals which have been made are proposals for statu- 
tory lives for various categories of property. Reasonable life esti- 
mates which are not inconsistent with expected experience in a dyn- 
namic economy ey 4 be appropriate to give ce rtainty in de ‘prec lation 
allowances and to facilitate replacement of ¢ apital equipment. The 
20-year life established in the bill is not inconsistent with service lives 
now deemed appropriate in certain situations. 

Any service life established by statute should be coupled with a 
provision that taxpayers making use of it should be required to treat 
profits on sales of the depreciated property as ordinary income rather 
than capital gains. Such a provision would prevent an abuse which 
otherwise might arise in those instances where the actual useful life 
turned out to be substantially longer than the life provided under the 
law. In such instances, if property were fully depreciated and then 
sold, the depreciation deduction taken against ordinary tax rates 
would be only partially offset by the capital-gains tax on the profit 
arising from a at turned out to be too r: apid depreciation. 

The committee print of July 17, 1958, is considered preferable to 
the original bill in that it does not include provision for an additional 
allowance of 5 percent at the option of the taxpayer. This additional 
allowance, added to the regular allowance arising from a 20-year life, 
would have permitted a writeoff of the entire cost over 10 years under 
straight-line depreciation, which would appear to be unreasonably 
short. 

From the standpoint of tax policy, the Treasury Department would 
not object to S. 2568 (committee print of July 17, 1958) if it were 
amended to prevent abuse as suggested above. 


~ 
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Attention is called, however, to the reference to water transportation 
on page M43 of the President’s budget message for the fiscal year 
ending June 30, 1959. The Department’s position on tax legislation 
is made without reference to any other legislation which may be 
appropriate in connection with the replacement period for ships 
receiving operating subsidies or other nontax matters. 

The Bureau of the Budget has advised the Treasury Department 
that there is no objection to the presentation of this report. 

Sincerely yours, 
FreD C. ScRIBNER, JF., 
Acting Secretary of the Treasury. 


THe SECRETARY OF COMMERCE, 
Washington, July 30, 1958. 
Hon. Warren G. MAaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Drar Mr. CuatrmMan: This letter is in reply to your request of 
July 23, oa 8, for the views of this Department on a revised draft of 
the bill, S. 2568, omitting the provisions for permissive rapid amortiza- 
tion and seein the provisions for elective depreciation for tax pur- 
poses of vessels of specified minimum size and speed built in the 
United States (acquired by United States citizens from the builder, 
with delivery on or after January 1, 1956) over periods of not less than 
20 years from date of acquisition from the builder. 

The Department favors the objective of the revised bill, and recom- 
mends consideration by Congress of amendment of the bill as herein- 
after set forth. 

The provision of we revised bill which would authorize the use of 
a 20-year vessel life in computing depreciation for Federal tax pur- 
poses is supporte d te experience. 

Tables 1 and 2, attached hereto, show the ages at which privately 
owned United Aan = tankers and freighters have been 
sc rapped since 1921, the earliest year covered by our records. The 
list totals only 43 tankers and 01 freighters, because it includes only 
ships of these types that remained under private ownership and 
operation until they were scrapped. 

The ages at which ships were scrapped ranged from 4 to 51 years 
for freighters, and from 6 to 39 years for tankers. 

The overall average scrapping ages for both types are almost the 
same, 26.9 years for freighters and 26.4 years for tankers. 

We believe that the overall scrapping ages of 26.4 years for tankers 
and 26.9 for freighters are somewhat inflated, and unreliable as indi- 
cators of what may be expected in the future. The only time when 
wars or the aftermath of wars were not dominating influences on 
ship life was in the 1930’s. There were both good and bad years 
in this period. It may not be considered normal but it is the most 
normal period covered by our records. The average scrapping ages 
shown for this period, 20.6 years for tankers and 23.7 years for 
freighters, are the result, in part, of a carryover of ships whose life 
had been extended by the amiihias existing in previous years. 
Kliminating ships whose life was extended by abnormal conditions 
prior to the 1930’s from the tabulation would reduce the average 
scrapping age of tankers in that period to 17.5 years, and of freighters 
to 19.7 years. 
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New development will influence the speed of obsolescence. Since 
World War Il, the advent of the supertanker has given a striking 
example ot he VW technological developments Can change the relative 
economic DOSILION of 2 whole veneration ol ships In a short time. 


rhe smaller ships have not vel been completely suppla ited DY the 
supertankers, and there will always be a place for them in certain 


. 


services, but it is only a matter of time before the smaller ships, in 


neral, will be in a marginal or submarginal competitive Position. 


: ; R= ; ; Pics Never 
{ nquestionabdly, this will shorten thew life 


Nobody knows exactly where the trend toward larger and large! 


tankers will stop, or whether some new development will make the 
Ss ipertanks rs of today economically obsolete before their phvsical 
runs out. 

With respect to dry Cargo si Ips, there are stro! COnOn ic Lncel tives 
for i proving eargvo-ha idling methods il cl equipme! L, spe dine 
turnaround, avoiding multiple handling, providing door-to-doo! 


service, SIMPLITving stowage, a id prevel ting pillerace Lnroughn Var1ous 


measures from relatively simple changes in cargo-handling equipment 


to construction of new types of ships for efficient handling of containers, 


=e }: pa = ] 
trailer DOdI1es, O1 vehicles on wheels 


Othe r radu al developments, such as the commer ial use of atomic 
power for ship propulsion, and the development of high-speed sub- 
marine carriers or 100-knot, hydrofoil ships, are within the range 
of possibility or probability within the reasonably near future. The 
possibility of obsolescence must obviously be taken into account in 
estimating the life expectancy O} hew ships mder present 
circumstances. 

Standards of norm i! life CXPCE Lancy for ships cannot reasonably 


| 


be based on historical averages reflecting the influence of highly 
] 


abnormal circumstances, and, on the record, a depreciation life of 


} 
ih 


20 years for oceangoing tankers and freighters is more consistent wit 
the pertinent facts than one of 25 years. 

If the committee considers the revised bill favorably, it should be 
amended to exclude vessels covered by operating-differential-subsidy 
contracts. The Merchant Marine Act, 1936, as amended, already 
contains provisions relating to depreciation for subsidized vessels. 
Furthermore, the President (budget message to Congress for fiscal 
1959) has stated that a review is being made of maritime legislation, 
including the laws gvoverning subsidies, to determine what changes, 
if any, are needed. Pending completion of this review, no change 
should be made in existing provisions of law relating Lo depreciation 
for subsidized vessels. Exclusion of vessels covered by operating- 
differential-subsidy contracts can be accomplished by inserting In 
line 13, page 2, of the revised bill, after the word ‘“‘defined’’, the 
following: ‘‘and who does not hold an operating-differential subsidy 
contract under title VI of this Act, with respect to the operations of 
such vessels.”’ 

The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this letter to the committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 





eee 
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DrePARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrick OF LEeGIsLATIVE LIAISON, 
Washington, D. C., July 30, 1958. 
Hon. Warren G. MAGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Mr. Crarrman: Reference is made to your letter of 
July 23, 1958, to the Secretary of Defense requesting a report of the 
Department of Defense on 3 version of S. 2568 contained in the 
committee print dated July 17, 1958. The Department of the Navy 
has been assigued Une - it moma y for the preparation of this report. 

This version of S. 2568 basically overcomes the objection of this 
Department concerning the fixed date of January 1, 1956, in the 
definition of ‘‘new vessel’’; however, it does not overcome the primary 
objection of the ee nt concerning speed of the vessels involved. 

This Department wishes to reiterate the previous objection con- 
tained in its letter of June 17, 1958, that, for defense purposes, a 
minimum speed of 14 knots is not satisfactory. As was previously 
stated, it would be more beneficial to require that the minimum speed 
be determined from time to time in coordination with the Secretary 


of the Navv in order that the speed of these new vessels can conform 
to current design concepts o f naval auxiliaries. 

[f amended to overcome the foregoing objection, the Department of 
the Navy, on behalf of the ee of Defense, would interpose no 


objection to the enactment of the draft of 5S. 2568 contained in the 
colInmiuttee print of July 7, 1958. 

This supplementary report has been coordinated within the Depart- 
ment of Defense in accordance with procedures prescribed by the 
secretary ot Defense 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this supple- 
mentary report on dS. 2008 to the C ongress. 

i the Secretary of the Navy. 

Sincerely yours, 
Joun S. McCatn, Jr., 
Captain, United States Navy. 
Chief of Legislative Liaison 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 30, 1958. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Fore ign Commerce, 
United States Senate. 

Dar Mr. CHatRMAN: This 1 is in response to your request of July 
23, 1958, for our views on S. 2568, which you advise is a clean bill 
resulting from the deletion of certain sections from the bill as intro- 
duced and originally considered by your committee. 

The bill, as revised, would permit shipowners to depreciate the cost 
of acquisition of vessels acquired from builders on or after January 1, 
1956, together with subsequent capital additions, over a period of 20 
years or more, as they may elect. The bill would have application 
only to nonsubsidized operators, since subsidized operators are required 
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by title VI of the Merchant Marine Act, 1936, as amended, to depre- 
ciate the cost of their vessels over a period of 20 years. 

The bill, if enacted, would affect the Federal income taxes payable 
by shipowners of the subject vessels and, correspondingly, the tax 
recoveries of the Government. It has been the longstanding policy 
of this Office to leave to the Treasury Department the consideration 
of matters relating to Federal taxes. Accordingly, we take no 
position with respect to the merits of the bill. 

It is noted that the revised purpose of the bill is to encourage vital 
vessel construction by private citizens through recognition of a stat- 
utory useful life of a vessel. To what extent, if any, a 20-year- 
depreciation option to the owner as against the present depreciation 
period for tax purposes, which we understand is longer than 20 years, 
would encourage ship construction for realization of the purpose of 
the bill, we cannot say. As a general proposition, it is, undoubtedly, 
a sound concept apj licable to most, if not all, industries that more 
liberal depreciation provisions for tax purposes offer an incentive for 
the construction or accelerated replacement of physical facilities. 
However, in our opinion, this factor by itself is not controlling. Other 
considerations, such as financial resources of the owners, current and 
prospective business conditions, and the climate of the financial 
market, are of major importance, possibly more than the factor of 
depreciation. However, we believe that these same considerations 
apply in varving degrees to the maritime industry. 

A copy of this letter is being forwarded to Senator Lausche in 
response to his request for our views on the clean bill. 

Sincerely vours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OrricE OF DEFENSE AND CIVILIAN MOBILIZATION, 
OFFICE OF THE DIRECTOR, 
Wash ington, I) €.. July 30, 1958 
Hon. Warren G. Maanuson, 
Chairman. Committee on Inte rstate and Fore Lqn Clommerce. 
United States Senate, Washington, D. C. 

Dear Senator Macnuson: This will reply to the request of your 
committee for our views on S. 2568, a bill dealing with the maritime 
service. 

There is no question that the availability of an efficient merchant 
marine in time of full mobilization would be of great importance to the 
national defense. This is particularly true of the tanker fleet. The 
bill is intended to encourage the construction of new vessels by 
private parties, and we are, of course, in accord with that objec tive. 

As to the merits of the devices proposed to aid private parties to 
provide shipping, we would defer to the views of the Department of 
Commerce. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely, 
JOHN S. PATTERSON, 
Deputy Director 
(For Leo A. Hoegh). 
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DEPARTMENT OF JUSTICE, 
May 12, 1958. 
Hon. WarrEN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Senator: This is in response to your request for the views 
of the Department of Justice concerning the bill (S. 2568) to amend 
the Merchant Marine Act, 1936, as amended, to promote and encour- 
age the construction, and to expedite the financing from private 
sources, of vessels suitable for use in the foreign and domestic trade 
of the United States, and for defense purposes, and to encourage the 
maintenance of shipyards and to preserve the supply of skilled shipyard 
workers. 

The purpose of the bill, apparently, is to promote and encourage 
the construction of vessels by granting certain tax benefits to ship- 
builders and workers through longer periods of depreciation and 
amortization. 

Whether the bill should be enacted involves questions of policy 
concerning which the Department of Justice prefers to make no 
recommendation. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 
LAWRENCE E. Wa xsu, 
Deputy Attorney General. 


DEPARTMENT OF STATE, 
Washington, April 28, 1958. 
Hon. Warren G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Drar Senator Maanuson: Reference is made to your letter of 
July 18, 1957, inviting the comments of the Department of State on 
S. 2568, a bill to amend the Merchant Marine Act, 1936, as amended, 
to promote and encourage the construction, and to expedite the 
financing from private sources, of vessels suitable for use in the 
foreign domestic trade of the United States, and for defense purposes, 
and to encourage the maintenance of shipyards and to preserve the 
supply of skilled shipyard workers. An interim acknowledgment of 
your letter was made by the Department on July 22, 1957. 

The Department of State perceives no appreciable foreign-policy 
implications in this bill, and, accordingly, has no comment to offer 
regarding the desirability of the enactment of S. 2568. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 
Wiii1am B. Macomper, Jr., 
Assistant Secretary. 
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CHANGES IN EXISTING LAW 


Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in_ italic, 
existing law in which no change is proposed is shown in roman 


In compliance with subsection (4) of rule XXIX of the Standing 


MERCHANT MARINE ACT, 1936 


(49 Stat. 1985, approved June 29, 1936 


~ of cS * * * * 
TITLE V—CONSTRUCTION-DIFFERENTIAL SUBSIDY 


(46 U.S. C. 115] 

sac. 631, °* ° * 

Sec. 512. (a) For purposes of this section a new vessel shall be (7) a 
VESSE l n ELCESS of three thousa? d Sve h undred ross fons capable of a 
sustained speed of not less than fourteen knots. constructed in a sh ipyard 
located within the United States an l de li ered by the huilde ron or afte r 
January ‘. 1956; (22 acquire / from the builds r by a Unite d States 
citizen for operation unde 4 the United States flag; (412 catahl for USe 
in the domestie or fore Lgn commerce of the United States 

(h) Every citize n of the United States cho has acquired from the 
builder a new vessel as herein defined and who does not hold an operating- 
diffe rential subsidy contract under title VI of this Act with re spect to the 
operations of such vessel shall. at his election. he entitled to de precrate th 
cost of acquisition of such vessel. toge ther wath subseque nt capital addi 
tions, over such period, not less than twenty years from date of acquisition, 
as he may determine. Such election shall not thereafter be subject to 
change except with the written consent of the United States and the ousner 
of such vessel. and the de precration SO elected shall he deductibl from 
gross iwmcome for PUr POSes Oo} Federal ine me, wa profits, and excess 
profits tares. 


(c) The ele ction to take Ae prec ation A] der subse ction h hall Ne 
sLgnrfe d by a statement in the Fy deral ineome fax return of the owner of 
such vessel for the taxable veal in which he acquires the essel such 


state mé7 f shall set forth the ie ssel Or VE ssels MT re spect of w/ ich the election 
Ss Xe reised and the basis upon wh ich le preciation shall be take > Pro- 
nded, That if the vessel shall hy sold. ANY EXCESS of the amount de pre ciated 
pur suant 
which the owner would have been entitled 
shall be taxable as ordii ary income 


oan election under thi Act over the amount of depreciation to 


the absence of ich. election 
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85TH CONGRESS SENATE REPORT 
9d Session No. 2200 


PROVIDING FOR THE CONVEYANCE OF CERTAIN REAL PROPERTY 
OF THE UNITED STATES SITUATED IN PHILADELPHIA, P&.NTO- > sit ¥ 
PAUL & BEEKMAN, INC., PHILADELPHIA, PA. OF MICHIGAN 
Cylon oe 
ia30 


Av@aust 5, 1958.—Ordered to be printed MAIN 
READING ROOM 


Mr. Ervin, from the Committee on Government Operations, 
submitted the following 


REPORT 
[To accompany 8. J. Res. 188] 


The Committee on Government Operations, to whom was referred 
Senate Joint Resolution 188, providing for the conveyance of certain 
real property of the United States situated in Philadelphia, Pa., to 
Paul & Beekman, Inc., Philade Iphia, Pa., having considered the same, 
report favorably thereon with an amendment, and recommend that 
the bill, as amended do pass. 

The amendment is as follows: 

On page 2, line 9, strike out “the provisions of paragraph 2 of such 
Jease agreement’’, and insert in lieu thereof the following: 

, and subject to, the provisions of said lease agreement 
and shall be effective as of the date of exercise by the lessee 
of the option to purchase under paragraph 2 of said lease 
agreement. 

EXPLANATION OF AMENDMENT 


The purpose of the amendment, recommended by the General 
services Administration, is to enable the Government to give ap- 
propriate credit for those payments made by the lessee after the date 
of exercise of the option to purchase under supplemental letter agree- 
ments between the GSA and the lessee, and to enable the Government 
to charge the interest on the unpaid balance of the purchase price as 
provided in said lease. 


20006 
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PURPOSE 


This resolution would authorize and direct the Administrator of 
General Services to convey to Paul & Beekman, Inc., Philadelphia, 
Pa., certain real property located at the northwest corner of 18th and 
Courtland Streets, Philadelphia, Pa., and described in a lease, dated 
May 31, 1947, entered into between the United States and Portable 
Products Corp., in accordance with the provision of said lease which 
grants to the lessee an option to purchase the leased property. 


NEED FOR LEGISLATION 


On May 31, 1947, the United States of America, acting by and 
through the War Assets Administration, leased to the Portable 
Products Corp., Philadelphia, Pa., certain Government-owned prop- 
erty situated at the northwest corner of 18th and Courtland Streets m 
the city of Philadelphia for the period June 1, 1947, and endmg May 
31, 1957, at an annual rental of $40,000, pay: able quarte r-annually in 
advance in installments of $10,000 each. Paragraph 2 of this lease 
grants the lessee an option to purchase the leased premises at any time 
during the first 9% vears of the term of the lease for a total considera- 
tion of $450,000 and provides that, in the event this option to purchase 
is exercised by the lesse e, there should be credited against said pure hase 
price of $450,000, 50 percent of the total rental payments made by the 
lessee under clause 1 of the lease. The lease further provides certain 
conditions under which the balance of the purchase price is to be paid. 

This lease was assigned by Portable Products Corp. to Paul & Beek- 
man, Inc., on July 14, 1947, and the assignment was consented to by 
the War Assets Administration. The lease was then assigned, with 
the consent of the War Assets Administration, to Conestoga Manu- 
facturing Co., an affiliate of the original lessee, on August 19, 1948. 
As of May 27, 1958, the Conestoga “Manufac ‘turing Co. merged with 
Paul & Beekman, Inc., and the latter is the surv iving corporation. 

By letter dated November 19, 1956, the Conestoga Manufacturing 
Co. notified the General Services Administration, as successor to the 
War Assets Administration, that it exercised its option to purchase 
the property in accordance with the provisions of paragraph 2 of said 

ease. 

In March 1957, the Attorney General informally expressed the view 
that neither the Surplus Property Act of 1944, under the authority of 
which the aforementioned lease was executed, nor the Federal Prop- 
erty and Administrative Services Act of 1949, as amended, contained 
any authority expressly, by implication, or as incidental to other 
powers expressly conferred, to include in leases executed under the 
authority of said acts options to purchase leased property. 

The decision of the Attorney General has prevented the General 
Services Administration from fulfilling the terms and conditions of 
the lease agreement executed by the War Assets Administration, not- 
withstanding the fact that such agreement was entered into in accord- 
ance with usual commercial practices and such action would be im 
the best interests of the Government. 
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In order to clarify this authority as applied to this and similar agree- 
ments, the Adninistrator of General Services forwarded a draft bill to 
the Congress on May 24, 1957, to authorize the inclusion of one or 
more options to purchase or to renew or extend leases of real property. 
The chairman of the Committee on Government Operations intro- 
duced the draft bill, S. 2231, on June 6, 1957, and it was reported 
favorably to the Senate on F ebruary 13, 1958 (S. Rept. No. 1286). 
S. 2231 passed the Senate on March 3, 19! 58, and was referred to the 
House Committee on Government Operations, which has taken no 
action on the bill. 

As a result of the Government’s failure to honor the option to pur- 
chase in the aforementioned lease, Conestoga Manufacturing Co. was 
deprived of the equities in the property established by virtue of the 
rental payments under the lease agreement, namely, the credit of 
50 percent of the rentals paid under the lease against the purchase 
price of $450,000. The legal inability of the Government to recognize 
the option to purchase had other financial repercussions. The com- 
mittee is informed that the Central-Penn Bank of Philadelphia in- 
sisted on repayment of approximately $165,000 due it on a loan made 
by the bank to the Conestoga Manufacturing Co. In order to satisfy 
this obligation the Conestoga Manufacturing Co. applied for a loan 
to the Small Business Administration and in order to obtain the aaa 
was required to merge with its affiliate, Paul & Beekman, Inc.—the 
latter becoming the successor corporation. In order to obtain the 
loan from the Small Business Administration, Paul & Beekman, Inc., 
had to mortgage its machinery and equipment, its equity in the Gov- 
ernment-owned property resulting from the exercise of the option, and 
to pledge its accounts receivable to the Small Business Administration. 
With the proceeds of the loan from the Small Business Administra- 
tion the corporation has since paid its indebtedness to the Central- 
Penn Bank of Philadelphia, has satisfied certain tax obligations with 
the Bureau of Internal Revenue, and has paid $5,000 on a $40,000 
obligation outstanding with the General Se rvices Administration, 
leaving the corporation only approximately $25,000 from the $250 000 
loan, for working capital. Because of its a difficulties, it is 
reported that its creditors have now placed the corporation on a cash 
basis with regard to future transactions. 

In view of the likelihood that the House will not act on S. 2231, the 
general legislation authorizing options to pure hase, which would 
afford authority for relief, the committee took the view that the 
subject resolution would be the best solution to the particular problem 
at this time, since its adoption would permit the Administrator of 
General Services to carry out an agreement entered into by the 
Government in good faith. 


AGENCY COMMENTS 


Agency comments were received by the committee on S. 2231, 
which would attain the same general objective as is specified in Senate 
Joint Resolution 188. The letters received on that bill are incor- 
porated herein and made a part of this report. 
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GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., May 24, 1957. 
Hon. Ricwarp M. Nrxon, 
President of the Senate, 
Washington, D. C. 


My Dear Mr. Presipent: There is enclosed a draft of a proposed 
bill to amend section 203 (c) of the Federal Property and Administra- 
tive Services Act of 1949 and to permit the exercise of options con- 
tained in certain leases of Government property. It is respectfully 
requeste od that appropriate steps be taken to secure consideration by 
the Congress of this legislative proposal. 

The draft would amend section 203 (c) of the Federal Property and 
Administrative Services Act of 1949 (63 Stat. 385; 40 U.S. C. 484 (e)) 
by inserting after the word “lease” the parenthetical clause “(which 
may include one or more options to purchase or to renew or extend 
the lease).”’ 

The Attorney General has recently expressed doubt as to whether 
the Federal Property and Administrative Services Act of 1949, as 
amended, confers authority for the use of options to purchase in 
leases executed thereunder. This expression also casts doubt upon 
the authority to use options to renew or extend the lease in leases 
executed under the Federal Property and Administrative Services Act 
of 1949, as amended. 

At the present time the General Services Administration is admin- 
istering leases executed pursuant to the act referred to above, which 
contain options to purchase or provisions similar thereto, or which 
contain options to renew or extend the term for one or more addi- 
tional pe ‘riods in accordance with the usual commercial prac tice 

There are two cases now pel nding rin which the lessee has rive n notice 
of intent to exercise an option. One of them involves an option to 
purchase in a lease the term of which expires May 31, 1957. The 
other involves an option to renew in a lease expiring December 31 
1957. 

Since these option s were granted in good faith and in the belief 
on the part of the represe ntatives of the Government and the lessees 
that the governing legislation gave authority to use options and their 
use conformed to administrative practice of many years’ standing 
established in connection with disposals under earlier laws, it is felt 
that the General Services Administration is under obligation to 
recommend legislation to the Congress to clarify the statute so as to 
remove any doubt as to whether it includes authority for the use of 
— 

The Bureau of the Budget has advised that there is no objection to 
the eee of tl Lis proposed legislation. 

Sincerely yours, 
KRANKLIN G. Florrn, Administrai 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BurEAU OF THE BupGeET, 
Washington, D. C., June 19, 1987. 
Hon. Joun L. McCuetuan, 
Chairman, Senate Committee on Government Operations, 
Senate Office Building, United States Senate, 
Washington, D. C. 

My Dear Mr. Cuarrman: This is in reply to your letter of June 8, 
1957, requesting our views and recommendations regarding the pro- 
visions of 8. 2231, to amend section 203 (c) of the Federal Property 
and Administrative Services Act of 1949 to permit the exercise of 
options contained in certain leases of Government property. 

The Bureau of the Budget would favor the enactment of this legis- 
lation. The General Services Administration construed the language 
in the Federal Property and Administrative Services Act of 1949, in 
which general leasing authority was granted, as including authority 
for the use of options to purchase, and to renew and extend leases. 
It believes that this construction carries out the intent of Congress 
and that the options to purchase and to renew and extend leases 
which it executed were executed in good faith and in accordance with 
the usual commercial practice. However, in view of doubts raised 
by the Attorney General, we agree with the General Services Admin- 
istration that this clarifying legisl: ation should be enacted. 

You also requested the Bureau to advise you of any department or 
agency other than those you named which we felt had an interest in 
the bill and, if so, to submit its views. We believe that the agencies 
you suggested provide sufficient coverage of the viewpoint of the 
executive branch. 

Sincerely yours, 
Percy Rappaport, Assistant Director. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., June 18, 1957. 
Hon. Joun L. McCue.uan, 
Chairman, Committee on Government Operations, 
United States Senate. 

Dear Mr. CnarrMan: Further reference is made to your letter of 
June 8, 1957, requesting our views on S. 2231. 

The bill would amend section 203 (c) of the Federal Property and 
Administrative Services Act of 1949 to specifically authorize the in- 
clusion of options to purchase or to renew in leases of surplus Govern- 
ment property. 

Although we have no firsthand knowledge of the desirability of the 
proposed legislation, it is noted that at page 7533 of the Congressional 
Record for June 6, 1957, there is printed a letter addressed to the 
President of the Senate by the Administrator of General Services 
explaining the purpose : and necessity for the legislation. It appears 
from that letter that the Attorney General has expressed doubt as to 
whether the Federal Property and Administrative Services Act of 
1949, as amended, confers authority for the inclusion of options to 
purchase or renew in leases of Government property. Presumably, 
the proposed legislation is to remove any doubt in that respect. in 
view thereof, we perceive no objections to the enactment of S. 2231. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 
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COMMITTEE ON GOVERNMENT OPERATIONS, 
UNITED StraTEs SENATE, 
Washington, D. C., October 16, 1957 
Hon. FranNKuIn G. FLOETE, 
Administrator, General Services Administration, 
Washington, D. C. 

Dear Mr. Fioete: Reference is made to the bill, 5S. 2231, intro- 
duced in the Senate in response to a request you addressed to the 
President of the Senate under date of May 24, 1957, to amend section 
203 (c) of the Federal Property and Administrative Services Act of 
1949 to permit the exercise of options contained in certain leases of 
Government property. 

As you will note from the attached committee print of a proposed 
committee report to the Senate, favorable action had been contem- 
plated on this bill before the adjournment of the Ist session of the 85th 
Congress. The pressure of other business, however, prevented the 
committee and the Senate from taking final action on this bill. It 
still remains on the active agenda of the committee and will be given 
consideration early in the next session of Congress. Since no opposi- 
tion has been evidenced to the bill, I am confident it will be approved 
and enacted into law. 

This committee, in recommending the approval of the Federal 
Property and Admin istrative Services Act of 1949, took the same view 
as expressed in your letter to the Vice President that the act did confer 
authority upon the General Services Administration for the use of 
options to purchase in leases executed thereunder, in conformity with 
administrative practices of many years’ standing as established in 
connection with property disposals under earlier laws. 

In order that the committee might have the benefit of the views of 
the Attorney General regarding the informal ruling which cast doubt 
as to whether the General Services Administration has this authority, 
a letter was addressed to the Aeiamuny General under date of June 8, 
1957, requesting that he supply complete information as to the basis 
of this ruling and as to the need for legislative action. The committee 
received no acknowledgment or report concerning the position taken 
by the Attorney General and, therefore, feels that there is no existing 
prohibition against the use of options or the continuation of options 
entered into by the General Services Administration prior to the 
informal ruling made by the Department of Justice. 

Therefore, | am writing to request that the two cases which you 
stated were pending on May 24, 1957, when you communicated with 
the President of the Senate, involving options to purchase in leases 
which expired on May 31, 1957, and December 31, 1957, be continued 
in force until the Congress has had an opportunity to consider and 
act upon the pending legislation which would remove any possible 
doubts as to this authority being vested in the Administrator of 
General Services. 

Specific reference is made to the communication dated October 3, 
1957, and addressed to the Conestoga Manufacturing Co., 1801 
Courtland Street, Philadelphia, Pa., by the Commissioner, Public 
Buildings Service, in which notice was served that upon the expiration 
of 140 days from that date, the company was to surrender possession 
of the Government-owned facility at 1801 Courtland Street, Phila- 
delphia, Pa. In the view of the committee, this contract was entered 
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into in good faith and it is incumbent upon the Government of the 
United States to live up to its commitments, particularly when there 
is reasonable doubt as to the validity of some subsequent ruling by the 
Department of Justice. 

Thanking you for your cooperation in connection with this matter 
and with kind regards, I am 

Sincerely yours, 
Joun L. McCuieiian, Chairman. 





Unirep States DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
October 21, 1957. 
Hon. Jonn L. McC ewan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear Senator: By letter of June 8, 1957, you referred to the 
Attorney General a copy of S. 2231, to amend section 203 (c) of the 
Federal Property and Administrative Services Act so as to permit the 
exercise of options contained in leases of Government property. In 
connection with this bill, which has been referred to the Committee 
on Government Operations, you ask for information as to a ruling of 
the Attorney General which gave rise to this request for legislation, 
and for the view of this Department on the need for legislative action. 

This matter arose through an inquiry relating to leases of surplus 
property under particular statutory provisions. In reply, by means 
of an unpublished legal opinion, the Attorney General pointed out 
that the statute in question did not expressly confer upon the Admin- 
istrator, General Services Admininstration, authority for the use of 
options to purchase in leases executed thereunder. The question 
whether such authority existed by implication or as incidental to 
other powers expressly conferred was discussed at some length. It 
was concluded that there was no persuasive basis for an assumption 
that such authority existed. 

In reaching these views, it was emphasized that the act in question 
is fundamentally premised upon the relinquishment of Federal owner- 
ship of surplus Government property as expeditiously as possible. 
The opinion was related to the background and purpose of the Federal 
Property and Administrative Services Act of 1949, as amended; to 
particular provisions of that act; and to the circumstances incident to 
the inquiry. These reservations are pointed out to avoid any possible 
prejudice to the operations of any other Governmental agency in their 
own contractual arrangements. 

The General Services Administration has since referred to the 
circumstances that options to renew leases also present a problem. 
This aspect of the matter, which was not treated in the opinion 
referred to, also is embraced by S. 2231. 

We believe it is desirable that there be legislative clarification of 
these questions. 

I regret very much that due to an oversight there has been delay in 
responding to your letter. 

Sincerely, 
Witu1aM P. Rocers, 
Deputy Attorney General. 
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GENERAL SERVICES ADMINISTRATION, 
November 13, 1957. 
Hon. Joun L. McCue.yan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear Mr. CuHarrman: Reference is made to your letter of October 
16, 1957, relating to S. 2231, a bill to amend section 203 (c) of the 
Federal Property and Administrative Services Act of 1949, to permit 
the exercise of options contained in certain leases of surplus property. 

Your letter, which has been discussed with members of the com- 
mittee staff since its receipt, advises that the committee has been un- 
able to obtain an expression of views on the legal question from the 
Attorney General; that the committee was of the view that the present 
law vested authority for the use of options in disposals under the act, 
and requested that we leave any actual cases, specifically referring to 
the lease with an option to purchase between this agency and the 
Conestoga Manufacturing Co., in status quo to afford the committee 
an opportunity to act on the bill during the coming session. 

We understand from the committee staff that a letter dated October 
21, 1957, has now been received from Deputy Attorney General 
Rogers, stating the legal view of the Department of Justice that exist- 
ing law does not authorize the use of options to purchase in leases of 
surplus property and stating, further, that since enactment of the 
legislation also would clarify any question regarding legal authority 
for use of options to renew leases the Department of Justice regards 
clarifying legislation as desirable. 

Inasmuch as S. 2231 was not enacted into law during the last session 
of Congress and in view of the fact that the relationship of the Gov- 
ernment and the Conestoga Manufacturing Co. has been fraught with 
legal uncertainties over a prolonged period, this agency felt obligated 
to take the action reflected in our letter of October 3, 1957, to Cones- 
toga as a first step toward having our respective rights litigated before 
the courts. 

However, in view of your referenced letter and since the Deputy 
Attorney General has stated that he considers clarifying legislation 
as desirable, a position in which we strongly concur, we will endeavor 
to work out with the Conestoga Manufacturing Co., and any other 
option holder who attempts to exercise an existing option in the 
interim, arrangements to continue the status quo of such leases pend- 
ing action by the Congress on S. 223 

Thank you for your cooperation and that of the committee and its 
staff in this regard. We urge the committee to take early action on 
the bill during the coming session. 

Sincerely yours, 
FRANKLIN G. FLorrE, Administrator. 
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IMPROVING OPPORTUNITIES FOR SMALL BUSINESS CONCERNS 
TO OBTAIN A FAIR PROPORTION OF GOVERNMENT PURCHASES 
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\N, from the Committee on Government Operations, 


submitted the following 


REPORT 
lo accompany S. 322 


The ¢ a ‘e on Government Operations, to whom was referred 
the bill (S. 3224) to improve opportunities for small business concerns 
to tain. a fair proportion of Government purchases and contracts, 
to facilitate procurement of property and services by the Government, 
and for other purposes, having considered the same, report favorably 
thereon with amendments, and recommend that the bill, as amended, 
do pas 

The amendments are as follows: 

Page 3, line 16, strike out the word “made.” 
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Page 5, line 23, after the word ‘‘and”’ insert the word “‘after’’. 

Page 6, line 1, strike out ‘‘Government”’ and insert in lieu thereof 
the phrase “United States’’. 

Page 6, line 5, after the word “lien” strike out “‘shall be’’ and insert 
’’ and insert in lieu thereof the word 


‘ec 


is’’: also strike out the word “all 
“any” on the same line. 

These amendments were recommended by the Department of 
Defense in order to make the wording of the bill conform with the 
present drafting style of chapter 137, title 10 of the United States Code. 
Inasmuch as the amendments do not change the meaning of the bill, 
the committee accepted the changes proposed by the Department of 
Defense. 


PURPOSE 


The purpose of this bill is to further amend the Federal Property 
and Administrative Services Act of 1949; section 3709 of the Revised 
Statutes; the codified Armed Services Procurement Act of 1947; and 
the Copeland (Anti-Kickback) Act, which contain the basic authority 
of law with respect to the procurement of supplies and services by the 
departments and agencies of the Government. The bill would increase 
from $1,000 (in some agencies $500) to $2,500 the present open- 
market limitations for procurement without formal advertising by 
the executive, legislative, and judicial branches of the Government. 

The bill would improve several aspects of procurement procedure 
of Government agencies through the promotion of greater uniformity 
and simplicity, in the interest of the Government and of business 
particularly of small business. S. 3224 would facilitate the extension 
to many Government agencies of a modernized code of procurement 
procedures, including more suitable provision for negotiated purchases 
and advance payments. It would simplify the filing of payroll 
information on construction and public building repair contracts 
financed by the Government as required by the Copeland Act of 1934. 

The bill will implement some of the recommendations of the 
Cabinet Committee on Small Business, stated in its first progress 
report, to remove needless inconsistencies, complexities and inequities 
in Government procurement procedures in order to improve small- 
business participation in Government contract work. 


BACKGROUND 


This bill was drafted by the General Services Administration as a 
part of its legislative program for 1958, and was introduced in the 
Senate by the Chairman of the Committee at the request of the 
Administrator. It is understood that a special task force of ex- 
perienced procurement personnel from the major departments and 
agencies of the Government participated in the development of the 
proposed legislation during the past 2 years. The bill was screened 
and approved by all of the affected agencies, including the Bureau of 
the Budget and the General Accounting Office prior to submission to 
the Congress, and it is contended that its enactment will make possible 
broader participation by small business and bring about a reduction 
in paperwork, as well as effect savings in Government procurement. 

The General Services Administrator has informed the Senate that 
these objectives will be achieved by the establishment of uniform pro- 
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curement regulations for the military and civilian agencies of the 
Government, as recommended by the Senate Committee on Banking 
and Currency,! the removal of inconsistencies in procurement pro- 
cedures, and the increase of the negotiating authority of Government 
agencies as recommended by the House Committee on Armed Services 
and concurred in by the House of Representatives.” 

In connection with the liberalization of the authority to negotiate 
procurement of nonperishable subsistence as provided in this bill the 
House Committee on Armed Services reported as follows: 


Since * * * 1947, there has been a change in the market- 
ing system for nonperishable subsistence, such as canned 
goods. ‘The introduction into the market of frozen foods 
and other methods of packaging and marketing has changed 
the requirements and placed military procurement at a dis- 
advantage in this competitive field. To permit abandon- 
ment of the strict form of advertised competitive bidding in 
the field of nonperishable subsistence, such as the Quarter- 
master General of the Army has shown, will in fact result in 
a broader base and a better system of procurement than 
could otherwise be done. ‘The seasonal packs and the dif- 
ference in packing for military use, require that decisions be 
made while crops are still in the field. That can best be 
accomplished by the flexibility of decision allowed in this 
exception. In no sense is competition avoided because food 
prices and demands are public knowledge and posted at 
market centers (H. Rept. 1688, 84th Cong.) 


Should this bill be enacted into law, it will carry out the views of 
the Armed Services Committee of the House of Representatives, by 
permitting the negotiated procurement of nonperishable subsistence 
supplies by the military departments, Coast Guard, and the National 
Advisory Committee for Aeronautics, and afford the same privilege to 
the General Services Administration, and other procurement agencies. 
B’ Substantial purchases of ese ‘rishable, as well as perishable, sub- 

sistence supplies are made by civilian agencies for hospitals, prisons, 
and other institutions. Authority to use competitive negotiation 
procedures in such procurements would be valuable to those agencies, 
as well as to the Department of Defense. Extension of such authority 
to the civilian agencies, as well as to the military services, would 
reduce differences in procurement procedures among the agencies and 
would permit development of uniform regulations for the exercise of 
this authority. 

The bill would also modernize the existing statutory provisions of 
law, relating to advance and progress payments, and authorize the 
limitation of advance and progress payments on any procurement 
warranting such action to small business concerns. These proposals 
will improve the ability of small business concerns to compete for 
Government awards without any increase in cost to the Government. 
As a result, the Government will achieve the benefits flowing from 
increased competition and from the establishment of new sources of 
supply with the attendant economy in procurement costs and im- 
provement in the Nation’s security. 


18, Rept. No. 1263, 81st Cong. 
2H. Rept. No. 1688, 84th Cong., and p. 2918 of Congressional Record, vol, 102, 1956. 
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to the $1,000 (in some cases $500) ceiling presently required by law. 


SECTION-BY-SECTION ANALYSIS 


ae . ' ; : ; 
"| ne submitted here vit! and made a part oO} this report a 

l ] “ | l 1} 4 1] . : 1 
section-by-section analysis of the bill, substantially as pre pared by 


the General Services Administration and submitted to the committee 
by letter dated January 10 1958. 

Section 1: Section 1 of the draft bill would amend section 302 (a 
of the Federal Property and Administrative Services Act of 1949 to 
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older requirements in its other procurements; so procurement may be 
controlled by two different sets of rules within the same agency. 

By virtue of the legislative history of section 302 (a), its authoriza- 
tion to permit delegations has been narrowly construed and only 
sporadic and closely circumscribed delegations have been made. In 
the interest of promoting uniformity and simplification in procurement 
procedures used by Government agencies, section 1 would liberalize 
authority of the Administrator to permit use of title III. His dis- 
cretion would remain unimpaired with respect to granting or with- 
drawing such delegations, and authority to make determina tome so to 
delegate would remain tightly limited (sec. 307 (b); 41 U. C. 257 

b)). Present exemptions of agencies from section 3709, Revised 
Statutes, would continue (sec. 6 of the draft bill). 

The Administrator could develop uniformity in agency procurement 
procedures, if section 1 were enacted, by prescribing uniform condi- 
tions for exercise of the a d authority, pursuant to section 302 
(a) or section 205 (c) of the act (40 U.S. C. 486 (c)). With the growth 
of uniformity, codification and accessibility of agency procurement 
procedures would be assisted. 

Extension of the procurement procedures of title III to all Govern- 
ment agencies has been recommended by the Senate Sateen on 
Banking and Currency (5. Rept. No. 1263, 81st Cong., p. (1950)). 

Section 2: Section 2 of the draft bill would amend see ee on (c) of 
the Federal Property and Administrative Services Act of 1949 to 
enlarge authority of civilian agencies to procure in two areas by 
negotiation methods. 

Section 2 (a) would increase from $1,000 to $2,500 the maximum 
amount of small procurements which GSA may make by negotiation 
methods, and eliminate provision for the $1,000 limit for agencies 
proc uring for the use of two or more agencies. 

The military departments, Coast Guard, and NACA likewise have 
a limit of $1,000 on the negotiation of small procurements (10 U.S. C 
2304 (a) (3)). Other agencies are subject to a $500 limit for small 
procurements, apart from a relatively few agencies which have 
received exemption from the advertising requirements of section 3709, 
Revised Statutes, or have other special negotiation authority (as, for 
example, Central Intelligence Ageney, under 50 U.S. C. 403¢e). 

Section 2 (a), together with section 7 and section 8 (a) of the draft 
bill, would establish a uniform $2,500 small procurement limit for all 
Government agencies, legislative, executive, and judicial. 

Negotiated procurement contemplates suitable competition. In 
some instances greater competition may be engendered than by formal 
advertising, as where paperwork costs or lack of understanding of 
formal bid procedures may deter prospective contractors, particularly 
small business concerns, from submitting bids on small dollar amount 


procurements. Increased competition and lower prices would flow 
—_ the simplifi ication, speed, and similarity to commercial practice 
egulated negotiation of small procuremerts would provide. Admin- 


ani ative savings to the Government also would result from the lesser 
cost in such eases of negotiated procurements as compared with 
formally advertised procurements. 

A uniform maximum amount for small procurements by Govern- 
ment agencies, based on the changed economic value of the dollar, and 
their negotiation under uniform executive agency procedures developed 
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by the Administrator would reduce inconsistencies and complexities 
in such procurements, benefiting both business and the Government. 

The House Committee on Armed Services and the Comptroller 
General have recommended this increase of $1,000 to $2,500 for the 


militarv departments, Coast Guard, and NACA. 


While unde review, Ve CO icluded that the limitation of 
‘ ) 


$1,000 in section 2 (c) (3) [now 10 U. S. C. 2304 (a) (3)] 
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work Involved 1n a procurement is the same whether it be 


for $1,000 purchase or one for many thousands of dollars 


H. Rey NO 88, 84th Cong., p. 4 (195t 

The House of Representatives passed the bill (H. R. 8710) contain- 
ine this recommendation (102 Congressional Record 2918 (1956 
No action on it ¢ irred in the Senat 

il April 157. the State of New Jersev increased from $1,000 to 
$2,500 the amount of small procurements which municipalities may 
make without public advertisement (ch. 30, Public Laws 1957, amend- 
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frozen foods and other 
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form of advertised competitive bidding in the field of non- 
perishable subsistence, such as the Quartermaster General 
of the Army has shown, will in fact result in a broader base 
and a better system of procurement than could otherwise be 
done. ‘The seasonal packs and the difference in packing for 
military use, require that decisions be made while crops are 
still in the field. That can best be accomplished by the 
flexibility of decision allowed in this exception. In no sense 
is competition avoided because food prices and demands are 
public knowledge and posted at market centers (H. Rept. 
No. 1688, 84th Cong., p. 5 (1956)). 


A bill (H. R. 8710) to carry out this view of the House Armed 
Services Committee by authorizing negotiated procurement of non- 
perishable subsistence supplies by the military de} partments, Coast 
Guard, and NACA was passed by the House (102 Congressional 
Record 2918 (1956)), but was not acted on in the Senate. 

Substantial purchases of nonperishable (as well as perishable) sub- 
sistence supplies are made by civilian agencies for hospitals, prisons, 
and other institutions. Authority to use competitive negotiation pro- 
cedures in such procurements would be valuable to these agencies, as 
well as to the military departments, Coast Guard, and NACA. Ex- 
tension of such authority to the civilian agencies, as well as to the 
military services, would reduce differences in procurement procedures 
among the agencies and would permit development of uniform regu- 
lations for the exercise of the authority. 

Section oO: Section 3 would renumber certain paragraphis cited 
section 302 (e) of the Federal Property and Administrative Services 
Act of 1949 because of the renumbering which would be occasioned 
by section 2 (b) of the draft bill. 

Section 4: Section 4 of the draft bill would amend section 305 of 
the Federal Property and Administrative Services Act of 1949 to 
enlarge the authority of civilian agencies to make advance and progress 


pavments. Sec. 9 would provide sin _ authority for the military 
departments, Coast Fasc an id NAC, Sec. 5 (b) and sec. 11 would 
permit increased delegabilit in the agencies of determinations to 
make advance payments.) 

Proposed seetioi My (a) (1) would authorize making advance pay- 
ments (and other payments) for advertised contracts, as well as for 
negotiated contracts. The present section 305 (a) limits advance 
areas to negotiated contracts. Under emergency legislation, 
such as » First War Powers Act, 1941 (50 U.S. C. App. 611) and 
the De Te se Production Act of 1950 (50 U.S. C. App. 206 1ff), advance 


payments may be made for either kind of contract. 

A tremendous volume of Government procurement occurs through 
slomtial procedures. Many small business concerns, research 
laboratories, and educational institutions would be unable to perform 
important production or research and de velopme nt work for the 
Government without the : uncial assistance advance payments pro- 
vide. Advance payments have demonstrated their value in achieving 
difficult procurements and should be available, under suitable ad- 
ministrative regulations, regardless of the procedure used in letting 
the contract. 

Proposed section 305 (a) (2) would permit in advertised procure- 
ments limiting advance payments and progress payments to small 
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business concerns. Without such statutory sanction the same pay- 
ment terms must be offered in advertised procurements to all bidders, 
regardless of their financial resources (Comp. Gen. B-—133956, Oct. 
22, 1957). Ti 


22 1e section will thus provide authority to agencies, as 
in negotiated procurements, to offer such payments only where needed. 


Proposed section 305 (6) would restrict payments under a contract 
to the unpaid contract price. A first payment may be in any sum 
not exceedine the maximum amount of the contract price. Each 
following payment may not exceed the then unpaid balance of the 


contract price. This section applies LO all contract payments the 
: . : 


restriction on advance pay ment amounts presently stated 1n section 


Proposed section 305 (t restates in somewhat changed and sim- 
plified form the conditions specified in present section 305 for making 
advance payments. It is contemplated that uniform government- 
wide reculatio IS Vv ill be developed to ruide the exercise ol the proposed 


advance 1 iyment (and progress payment authority. What is 
“adequate Sec urity * and “the public interest’’ will be considered, and 
appropriate standards will be prescribed to assure that advance 
payments (and progress payments) are made available only to the 
proper extent that the procurement program may warrant. 

Sectio 5: seetion 5 would amend section 307 ot the Ie de ral Prop- 

‘ty and Administrative Services Act of 1949 to effect certain renum- 
| ; ] 


] 
ine and res ra bili f determinati ake ad ‘e 
peering and inerease delevabuity of determinations to make advances 


pavments 


Vertion 5 (4 would renumbe} t e eit d paragraphs ol section 302 (c) 
: al . é l ] oe 
in the lic it of the renumbering section 2 (b) of the dratlt bill would 


occasion 


é ron 4 h) would remove the nondeiee bility of determinations 
LO mal! G adva ce pavments now included in section 307 (b). such 
letermi 10 s will then be governed by section 307 (a), which author- 
izes the agven \ ead, in his ci retion and subiect to | s direction, to 
de iegate his power to make such delegati ms mone otners) to other 
officers of the agency. The proposed action will increase the flexibility 
of the advan pa ment proe dure a} dd, tovether with sections 4 Y, 
and 11 of the draft bill, will improve and facilitate the program. 

Section 4 ( would renumoper the references to { ‘the 305 i iT) 
the light of the renumbering which would be occasioned by section 4 
ol the aratt b | 

section ¢ > tiol Oo is te nic ] It woul ime | etion 310 b 


Pr 4 ;" } Don ; ] } Sioeo mail 4 ’ ‘ 
of the Federal Property and Administrative Services Act of 1949 to 


proy ide that agencies authorized to observe in procurement the adver- 


4 ‘ i Pe 4cal ' ‘ 
LISINY ANG ) rTOUATIO!I proe qadures ol title IT] Ot ft if AcE ne d not ob- 
I 
— | , } 1117 nant f tiny FAQ R Ktotiit 
Ci \ { { if | requirements Ol SCCUIOTI é \ V bLatuUu > 
Existing exemptions from the applicability of section 3709, Revised 


Otatutes, are automatically transierread and pre erved 
‘ 


SECTION ¢ Ssectio would inerease from $500 to $2,500 the small 
purchase limitation contained in section 3109, Revised statutes, for 
I 1 ] 4 ‘ } . 
the reasons ited in the explanation of ction 2 (a 1) of the draft 
el : 
bill 

Secti 8: Section 8 would increase from $1,000 to $2,500 the small 


purcnase limitation applicable to the military departments, Coast 
Guard, and NACA and authorize their negotiated procurement of 
nonperishab! subsistence supplies, for the reasons stated in the 


explanation of section 2 (a 1) and section 2 (c) of the draft bill. 
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Section 9: Section 9 would facilitate advance payment and prog- 
ress payment procedures of the military departments, Coast Guard, 
and NACA, for the reasons stated in the explanation of section 4 of 
the draft bill. 

Section 10: Section 10 would renumber a reference to section 
2307 (a) of title 10, United States Code, in the light of the renumbering 
which section 9 of the draft bill would occasion, 

Section 11: Section 11 would authorize delegation of determinations 
to make advance payments within the military departments, Coast 
Guard, and NACA, for the reasons stated in the explanation of section 

(b) of the draft bill. 

Section 12: Section 12 would amend the Copeland (Anti-Kickback) 
Act to simplify the filing of payroll information by contractors and 
subcontractors in connection with construction contracts made or 
financed by the Government. 

Section 12 (a) would authorize their furnishing a “statement” of 
wages paid employees during the preceding week instead of a “sworn 
affidavit”? with respect thereto. Removal of the statutory require- 
ment for the affidavit will permit simplification of enforcement 
procedures. 

Section 12 (6) would apply the provisions and penalties of section 
1001 of title 18, United States Code, to the filing of these statements. 
Hence, the criminal law will apply to false statements as it does to 
false affidavits. The anti-kickback provision of the Copeland Act 
will continue to be protected by the criminal law (18 U.S. C. 874) 


EXPLANATION OF AGENCY COMMENTS 


The General Accounting Office suggested that the bill be amended 
to effect certain changes in the application of the provisions of the 
bill. After extensive consultation with representatives of that office, 
however, it was concluded that the suggested changes in language 
had been partially fulfilled. In other instances the proposed changes 
were submitted in order to secure committee consideration. 

Inasmuch as most of the proposals would not change the substance 
of the bill, and in view of the fact that the GAO participated in the 
preparation of the draft bill and agreed with the provisions of the bill 
as proposed to be amended, the committee reported the bill as indi- 
cated herein. 

In his report to the committee, the Postmaster General pointed out 
that, if the bill were enacted into law, it might be interpreted to jeop- 
ardize or construed to interfere with his authority over the transpor- 
tation and handling of the mail, and the procurement of property and 
services for the postal services as contained in title 39, United States 
Code, sections 1051-1056 and title 39, United States Code, sections 
901-909. He, therefore, recommended an amendment of the bill to 
obviate this possibility. This proposal was carefully examined by 
the staff, by the legislative counsel of the Senate, and attorneys of 
the executive branch of the Government and it was concluded that 
this interpretation did not apply and did not warrant further amend- 
ment of the bill. 

The committee has concluded that nothing in section 6 of this bill is 
to be construed expressly or by implication to interfere with or 
minimize the authority of the Postmaster General over the movement 
of mail, management of postal service properties, or any other func- 
tions accruing from the laws cited in his letter dated May 20, 1958, 
which is made a part of this report. 


§. Rept. 2201, 85-2——2 
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GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., January 10, 1958. 
Hon. Ricuarp M. Nrxon, 
President of the Senate, Washington, D. C. 
My Dear Mr. Presipent: There is transmitted for consideration 
a draft bill To improve opportunities for small business concerns to 
obtain a fair proportion of Government purchases and contracts, to 
to facilitate procurement of property and services by the Govern- 
ment, and for other purposes. 
An explanation of the provisions of the draft bill is also enclosed. 
The legislative recommendations proposed in the draft bill were 
developed by the interagency Task Force for Review of Government 
Procurement Policies and Procedures which was established by me to 
perform the review of Government procurement policies requested 
by the President in accordance with a recommendation made by the 
Cabinet Committee on Small Business in its First Progress Report. 
It is believed that the draft bill will help achieve the objectives of 
the Cabinet Committee on Small Business—to eliminate ae in- 
consistencies, to simplify, and to remove any inequities, in procure- 
ment procedures of Government agencies, with a view to a ilitating 
participation of small businesses in work on Government contracts. 
It is impracticable to estimate with any reliability the savings, costs, 
and personal service expenditures that the proposed legislation will 
produce. 
The Bureau of the Budget has advised that there is no objection to 
the submission of this draft bill to the Congress. 
The draft bill and explanation will also be transmitted to the Speaker 
of the House of Representatives 
Sincerely yours, 
FRANKLIN G. FLOETE, 
Administrator. 


CoMPTROLLER GENERAL OF THE UNITED SraTEs, 
Washington, May 28, 1958. 
Hon. Joun L. McCie.uan, 
Chairman, Committee on Government Operations, 
United States Senate. 
Dear Mr. CuHatrMan: Reference is made to your request of May 
21, 1958, for our comments on S. 3224, 85th Congress, 2d session. 
This bill is designed to improve the opportunities for small-business 
concerns to obtain a fair proportion of Government purchases and 
contracts and to facilitate the procurement of property and services 
by the Government. Although we are in agreement with the general 
program intended to be carried out by the proposed legislation, that is, 
improving the opportunities for small business to participate in 
Government contracts to the maximum extent possible, we submit 
the following comments regarding certain specific sections of the bill. 
Section 1 of the bill would amend section 302 (a) of the Federal 
Property and Administrative Services Act of 1949 so as to broaden 
the power of the Administrator to extend authority to civilian agencies 
to use the procurement procedures stated in title III of the act. This 
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would be accomplished by deleting specific reference to two situations 
where delegation is now authorized: (1) purchase for the use of two 
or more agencies, and (2) other cases where by reason of circumstances 
set forth in a determination, a delegation is advantageous to the 
Government in terms of economy, efficiency, or national security. 

The liberalization of procurement policy to accommodate small 
business is, of course, a matter for the decision of Congress. How- 
ever, if Congress should decide to liberalize the policy by granting 
greater power to the Administrator of General Services to redelegate 
to heads of agencies the authority to use title IIT, it is suggested that 
the two conditions precedent to redelegation, cited in (A) and (B) of 
section 302 (a), be retained and the words “or is in the interest of 
small business programs’ be added to subsection (B) following the 
words ‘or national security.”’ In this manner the economy, efficiency, 
and national security motives for delegation of authority to use title 
[II will be preserved in cases where the small business motivation 
is not predominant. In this connection, it is our impression that 
the national emergency provisions of section 302 (ce) (1) have been 
relied upon and used in the past to waive the requirement for advertis- 
ing in an effort to accommodate the needs of small business. In the 
event it is intended to sanction this procedure as an aid to small busi- 
ness, it is suggested that such policy be specifically provided as an 
additional exception under section 302 (c) and that section 2304 (a) 
of title 10 of the United States Code also be amended in a like manner. 

Section 2 (c) of the bill would authorize the procurement of perish- 
able or nonperishable subsistence supplies by civilian executive agencies 
without advertising. We see no particular objection to the general 
purpose of this section, however, if the open-market limitation as 
provided in section 2 (a), 8, and 9 (a) is established at $2,500, it would 
seem that necessary perishable or nonperishable subsistence supplies 
generally could be obtained within such limitation, thus eliminating 
the necessity for section 2 (c). On the other hand, if subsistence 
supplies in excess of the open-market limitation are to be procured, 
the necessity for procuring them without advertising should be clearly 
shown before authority to do so should be granted. There might also 
be considered whether the civilian executive agencies actually procure 
subsistence supplies in such quantities as to require specia] authority 
with respect thereto. Section 9 (b) would amend section 2304 (a) 
of title 10, United States Code, to add authorization to purchase 
by negotiation nonperishable subsistence supplies. Purchase of 
perishable subsistence supplies by negotiation is now authorized by 
section 2304 (a) (9) of title 10, United States Code. We have not 
been given sufficient reason to believe that nonperishable subsistence 
supplies as a class should be exempted from procurement by formal 
advertising under military procurement programs, therefore, we do 
not recommend its adoption. 

Sections 4 and 10 of the bill authorize any executive agency to make 
advance, partial, progress, or other payments under contracts for 
property or services, without regard to whether the contracts were 
awarded by formal advertising or by negotiation; provided, in the 
case of advance payments, adequate security is ‘obtained. These 
sections also would authorize the agencies to grant preferential treat- 
ment to small business concerns by inserting in bid solicitations for 
procurement of property or services a provision limiting to small 
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business concerns advance or progress payments. This, of course, is a 
policy matter for the decision of Congress. Those sections also would 
grant authority to make “partial, progress, or other payments.” We 
see no objection to including “‘partial’’? payments if it means payments 
for partial deliveries, since partial deliveries are not in contravention 
of section 3648 of the Revised Statutes, as amended (31 U.S. C. 529), 
prohibiting advances of public moneys. However, since partial pay- 
ments are currently authorized in standard contract payment clauses, 
the need for statutory coverage at this time is not apparent. We 
believe that the authority to make “progress” payments should not 
be provided, unless provision is also made to preserve to the Govern- 
ment the right to take title to or receive a lien paramount to all other 
liens on the property on which it makes a progress payment. We have 
no comment on the proposed authority to make “other payments,” 
and since we do not visualize what “other payments” would entail 
we do not believe it should be included without definition. In fact, 
we are not certain that there is a common understanding as to the 
meaning of any of the three terms ‘‘partial,’’ “progress,” and “other 
payments.’ - Therefore, if they are to be retained in the proposed 
amendment, we recommend that a definition of each term also be 
included. 

Under the provisions of sections 4 and 10, an agency head may make 
advance, progress, partial, or other payments up to 100 percent of the 
unpaid contract price. We believe the provisions of those sections 
imply that a “lien in favor of the Government on property contracted 
for, on the balance in an account in which such payments are deposited, 
and on such of the property acquired for performance of the contract 
as the parties may agree” represents satisfactory security. But it is 
our opinion that such lien would not justify advance or progress 
payments in amounts equaling the unpaid contract price, since the 
contract price includes the contractor’s profit. We therefore recom- 
mend that consideration be given to limiting such payments to some- 
thing less than 100 percent of the unpaid contract price. 

Sincerely yours, 
JosEPpH CAMPBELL, 
( ‘omptrolle r General of the l'nited States. 


GENERAL CouUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, dD. to: May 5. 1958. 
Hon. Joun L. McCriexvan, 
Chairman, Committee on Government Operations, 
Un ited States Senate. 

Dear Mr. CuarrMan: You have requested the views of the 
Department of Defense on S. 3224, 85th Congress, a bill to improve 
opportunities for small business concerns to obtain a fair proportion of 
Government purchases and contracts, to facilitate procurement of 
property and services by the Government, and for other purposes. 

The bill would amend the Federal Property and Administrative 
Services Act of 1949, the Small Business Act of 1953, and chapter 137 
of title 10 of United States Code, among others. Sections 9 and 10 
of the bill contain substantive amendments of laws administered by 
the Department of Defense. 
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Section 9 of the bill would permit the Department of Defense to 
negotiate small purchases up to $2,500 and to negotiate purchases of 
nonperishable subsistence supplies. The Department of Defense is 
currently using the authority provided by section 2304 (a) (1) of title 
10 of the United States Code to negotiate such purchases among others 
The Department has long urged the amendment of other portions of 
section 2304 to provide explicit authority for the negotiation of small 
purchases up to $2,500 and purchases of nonperishable subsistence 
supplies, as well as for other purchases also now negotiated under the 
authority of section 2304 (a) (1). 

It should be noted that the authority to negotiate purchases of 
nonperishable subsistence supplies would be used under procedures 
similar to those now used in the negotiation of perishable subsistence 
supplies. Such purchases are made under procedures very like those 
governing sealed bid competitive procurement. However, because 
of the nature of the commodity market and the long-established 
business practices which prevail in it, this Department in making the 
best and most economical procurements of subsistence supplies is 
not able to conform to every one of the formal requirements for sealed 
bid advertised procurement. Jt is for this reason alone that the 
authority to negotiate purchases of nonperishable subsistence supplies 
is desired. 

It has been long agreed that it was to the best interest of the 
Government to negotiate very small purchases rather than to make 
them under sealed bid advertised procedures. When the Armed 
Services Procurement Act of 1947 was enacted authority was granted 
to this Department to negotiate purchases under $1,000. Since that 
time, the cost of supplies procured by the Department of Defense has 
increased significantly, and it is believed that the authority which 
S. 3224 would provide to negotiate small purchases up to $2,500 
would today be roughly equivalent to that authorized in the 1947 act. 

Section 10 of the bill would provide authority to the head of the 
Department of Defense agency to make advance, partial, progress, or 
other payments under contracts for property or services, and further 
would permit insertion in bid solicitation of a provision limiting to 
small-business concerns the availability of such advance or progress 
payments. Section 2307 of title 10 of the United States Code grants 
authority to this Department to make advance payments on nego- 
tiated contracts, and this Department has long considered that it had 
adequate authority in law to make partial and progress payments 
under appropriate contractual agreements. This Department, how- 
ever, has no objection to the grant of authority to it for those pur- 


poses contained in section 10 of S. o2e4. However, in order to make 
subsection (c) of the amended section 2307 of title 10, as _ forth in 
section 10 of the bill, conform to the present styling of title 10 and the 


present section 2307 (b), it is recommended that the fclanine be 
substituted therefor: 

“(e) Advance payments made under subsection (a) may be made 
only if the contractor gives adequate security and after a determina- 
tion by the head of the agency that to do so would be in the publi 
interest. Such security may be in the form of a lien in favor of the 
United States on the property contracted for, on the balance in an 
account in which such payments are deposited, and on such of the 
property acquired for performance of the contract as may be agreed 
upon by the parties. This lien is paramount to any other liens.” 
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We note that section 10 would for the first time provide a statutory 
basis for discrimination in favor of small-business concerns in adver- 
tised procurement. 

The Department of Defense favors enactment of S. 3224, and it is 
not considered likely that enactment would have any fiscal impact on 
the Department of Defense. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Rosert DecHert. 


SMALL Business ADMINISTRATION, 
Washington, D. C., March 18, 1958 
Hon. Jonn L. McCuieiian, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear Senator McCrievian: Further reference is made to your 
request of February 6, 1958, for our views on S. 3224, a bill to improve 
opportunities for small business concerns to obtain a fair proportion 
of Government purchases and contracts, to facilitate procurement of 
property and services by the Government, and for other purposes. 

A detailed explanation and section by section analysis of the bill 
was transmitted by the Administrator of General Services to the 
Honorable Richard M. Nixon, Vice President, with a draft of S. 3224. 

In our opinion, enactment of the bill will modernize many existing 
statutory provisions relating to Government procurement and facili- 
tate extension to all executive agencies of the modern procurement 
code presently applicable to the military agencies and General Services 
Administration. At the same time, there will be adequate safeguards 
against abuse of any extended authority by executive agencies. 

This extension of the modern procurement code will remove existing 
barriers to the establishment of a single uniform governmentwide 
procurement regulation, thereby eliminating much of the confusion 
and inconsistency in Government procurement matters. All business 
concerns, both large and small, are adversely affected by such confu- 
sion and inconsistency. However, small business concerns, because 
of their limited ability to obtain the expert advice required for 
Government procurement matters and their need to keep expenses at 
a minimum, particularly will be benefited by the proposed change. 
It should be noted also that a single uniform Government procurement 
regulation will permit economies in Government operations and 
reduce needless waste, objectives which all Government officials 
should continually strive to achieve. 

Sections 2 and 9 of the bill would increase in two instances the 
negotiation authority of Government agencies. The need and tm- 
portance of this added negotiation authority has been affirmed by 
the House of Representatives during the 84th Congress. I have 
reference to the passage by the House of Representatives of H. R. 8710 
84th Congress. 

The bill also modernizes the coating statutory provisions relating 
to the joint set-aside program and authorizes the limitation of advance 
and progress payments to small business concerns. These proposals 
will improve the ability of small business concerns to compete for 
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Government awards without an increase in the cost to the Government. 
As a result, the Government will achieve the benefits flowing from 
increased competition and from the establishment of new sources of 
supply with the attendant economy in procurement costs and increase 
in the Nation’s security. Other provisions of the bill will simplify 
present statutory requirements that impose an undue and needless 
burden on business concerns, both large and small, or on Government 
procurement officials. 

This agency strongly urges enactment of the bill by the Congress 
not only because of the benefits that will accrue to small business con- 
cerns but also because it will improve the climate in which all private 
business participate in the Government’s procurement program and 
will enable effectuation of economies in Government operations. 

The Bureau of the Budget has no objection to the submission of 
this report. 

Sincerely yours, 
WenNpDELL B. BArNgEs, 
Administrator. 





NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS, 
Washington, D. C., April 21, 1958. 
Hon. Jonn L. McCueuan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Diar Senator McCuieuiian: Your letter of February 6, 1958, 
requested the views of the National Advisory Committee for Aero- 
nautics on S. 3224, a bill to improve opportunities for small-business 
concerns to obtain a fair proportion of Government purchases and 
contracts, to facilitate procurement of property and services by the 
Government, and for other purposes. 

We appreciate the opportunity to comment on this bill. 

Section 1 of the bill relates to changes in the procurement procedures 
of title III of the Federal Property and Administrative Services Act 
of 1949, as amended. While NACA is exempt from the provisions 
of this title because of inclusion in the Armed Services Procurement 
Act of 1947, as amended (10 U.S. C., see. 2301), the following change 
in wording is suggested on page 2, line 4 of the bill: Strike the word 
‘activities’ and insert in lieu thereof ‘‘agencies.”’ 

Section 2 (a) of the bill would simplify and expedite the making of 
small purchases and contracts by raising the open market limitation 
from $1,000 to $2,500. Section 9 (a) would also amend the Armed 
Services Procurement Act by increasing the limit of these small pur- 
chases from $1,000 to $2,500. Sections 2 (a) and 9 (a) of the bill 
would establish a uniform $2,500 small procurement limit for all 
Government agencies. NACA endorses this proposal in the bill. 

Section 2 (c) of the bill would authorize the procurement bv negotia- 
tion of perishable and nonperishable subsistence supplies. Section 
9 (b) would amend section 2304 (a) (9) of title 10, United States Code, 
by adding “nonperishable” in the authority to negotiate for agencies 
under the Armed Services Procurement Act of 1947. These two sec- 
tions of S. 3224 would provide the same authorities for all agencies 
of the Government. NACA endorses this provision. 

Section 4 of the bill would enlarge the authority of civilian agencies 
to make advance and progress payments. Section 10 would provide 
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similar authority for those agencies under the Armed Services Pro- 
curement Act of 1947. Section 5 (b) and section 12 would permit 
increased delegability in the agencies of determinations to make 
advance payments. NACA endorses these provisions in the bill. 

Section 7 would clarify administration of the small business set- 
aside program under the Small Business Act of 1953 (15 U.S. C. see. 
643) and provides expressly that the program may seek to assure that 
a fair proportion of Government procurements are placed with small 
business. The Armed Services Procurement Act of 1947 under which 
NACA operates states congressional policy in this regard. Further 
implementation of the policy may be achieved through operation of 
the set-aside program jointly by the Small Business Administration 
and the procurement agencies. 

Section 13 would amend the Copeland Antikickback Act by chang- 
ing the filing of payroll information on Federal construction contracts 
by removing the statutory requirement for furnishing affidavits and 
permit instead a weekly statement of wages paid. The bill would 
apply the provisions and penalties of title 18, United States Code, 
section 1001 to the filing of these statements. This change, designed 
to simplify enforcement procedures, is concurred in by NACA. 

Favorable consideration of S. 3224 by the Senate Committee on 
Government Operations is recommended. 

The Bureau of the Budget has informed us that it has no objection 
to the transmittal of the above comments. 

Sincerely yours, 
J. F. Vierory, 
Erecutive Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, D. C., April 2, 1988. 
Hon. Joun L. McCue wan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear Mr. Cuairman: This letter is in reply to your request of 
February 6, 1958, for the views of this Department with respect to 
S. 3224, a bill to improve opportunities for small business concerns to 
obtain a fair proportion of Government purchases and contracts, to 
facilitate procurement of property and services by the Government, 
and for other purposes. 

The Department of Commerce recommends enactment of this 
legislation. 

The bill would authorize delegation by the General Services Admin- 
istration of procurement authority to the agencies, would increase 
the present $500 and $1,000 open market limitations to $2,500, and 
would authorize the making of advance, partial, and progress pay- 
ments to small business concerns as well as authorize miscellaneous 
liberalizations of procurement authority, particularly with respect to 
procurement from small-business concerns. 

The Department believes that the proposed modifications of the 
procurement laws would be desirable, would reduce the administrative 
expense of procurement operations, and would serve to increase small 
business participation in Government procurement contracts. 
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The Department, therefore, recommends enactment of this legis- 
lation. 
The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this report. 
~ Sincerely yours, 
SIncLAIR WEEKS, 
Secretary of Commerce. 


OFFICE OF THE POSTMASTER GENERAL, 
Wash ington, 0; C., May 20, 1958. 
Hon. Joun L. McCue tian, 
Chairman, Committee on Government Operations, 
United States Senate. 


Dear Mr. CoatrmMan: Reference is made to the request for a report 
on S. 3224, a bill to improve opportunities for small business concerns 
to obtain a fair proportion of Government purchases and contracts, to 
facilitate procurement of property and services by the Government, 
and for other purposes. 

This bill will extend to the General Services Administration procure- 
ment authority similar to that presently extended to military estab- 
lishments. It would increase from $1,000 to $2,500 the open-market 
limitations for procurement without formal advertisement. This 
should encourage more small businesses who are now reluctant to bid 
because of the large amount of paper work involved in formal adver- 
tising. The General Services Administration would be authorized to 
redelegate its authority to other civilian agencies. 

This Department favors the purposes intended to be accomplished 
by the legislative proposal. However, the amendment proposed by 
section 6 of the measure could be construed as affec ting the authority 
vested in the Postm: ~— r General by the Highway Post Office Service 
Act of 1955 (39 U. , secs. 1051-1056), and also by the Post Office 
Department P roper — Act of 1954 (39 U. , Secs. = -909). Both 
section 3 of the Highway Post Office Servi ice or t of 1955 (39 U.S. C., 
sec. 1052), and section 207 (b) of the Post Office Dep: meat Property 
Act of 1954 (39 U.S. C., see. 907), make reference to the applicability 
of section 5 of title 41, U. S. C., to the procurement of property or 
services by the Postmaster General. 

It is realized that paragraph (15) of section 602 of the Federal Prop- 
erty and Administrative Services Act of 1949, as amended (40 U.S. C. 
474), exempts contracts, negotiations, and proceedings before 
regulatory and ratemaking bodies with respect to the means and 
methods of distribution and transportation of the mails. However, 
the amendments proposed by this bill do not specifically exempt 
matters relating to the handling of the mails, nor are the functions of 
the Postmaster General under the Post Office Department Property 
Act of 1954 exempted. Therefore, question is raised as to whether 
the proposed amendments would affect the authority vested in the 
Postmaster General by the Highway Post Office Service Act of 1955 
and by the Post Office Departme nt Property Act of 1954. 

In view of the foregoing, this Department recommends that the bill 
be amended to clearly show that the amendment proposed by section 
6 of the bill does not affect the Postmaster General’s authority under 
either the Highway Post Office Service Act of 1955 or the Post Office 
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Department Property Act of 1954. This could be accomplished by 
inserting ‘'; 39 U.S. C. 901-909, 1051-1056” after ‘2303 (a)”’ in line 5, 
page 2, of the bill. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee. 

Sincerely yours, 
Artaur E. SUMMERFIELD, 
Postmaster General. 


VETERANS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, dD. C.. March 28, 1958. 
Hon. Jonn L. McCuiEuan, 
Chairman, Committee on Government Ope rations, 
United States Senate, Wash ington, dD. ¢ 

Dwar Senator McCwixiian: Further reference is made to your 
letter of February 6, 1958, requesting a report by the Veterans’ 
Administration relative to S. 3224, 85th Congress. 

The bill proposes, generally, to improve the opportunities for stall 
business concerns to obtain a fan proportion of Government pure hases 
and contracts and to facilitate the procurement Of property and 
services by the Government. 

The Veterans’ Administration believes that S. 3224 would tend to 
accomplish the mentioned general objectives which, im our opinion, 
are desirable. 

Advice has been received from the Bureau of thie Budge ‘i that 
there would be no objection to the submission of this report to the 
committee. 

Sincerely yours, 
SUMNER G. WHITTIER, 
Administrator. 


TENNESSEE VALLEY AUTHORITY, 
Knorville, Tenn., Fe bruary DA, 1958. 
Hon. Joun L. McCueuan, 
Chairman, Committee on Government Operations, 
Senate Office Building, Washington, D. C. 

Dear Senator McCue xan: This is in response to vour request of 
February 6 for TVA’s comments on S. 3224, a bill to improve oppor- 
tunities for small business concerns to obtain a fair proportion of 
Government purchases and contracts, to facilitate procurement of 
property and services by the Government, and for other purposes. 

The only provisions of the bill which might have any direct effect 
on TVA are sections 7 and 13, providing for amendments to the Small 
Business Act of 1953 and the so-called Anti-Kickback Act, and it 
eppears that any such effect would be mmor. Accordingly, we have 
no suggestions concerning the bill’s provisions. 

This report has been submitted to the Bureau of the Budget which 
advises that it has no objection to submission of the report to your 
Committee. 

Sincerely yours, 
Hersert D. VoceEt, 
Chairman of the Board. 
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OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, March 12, 1958. 
Hon. Jonn L. McCuenuan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your request for 
the views of this Department on S. 3224, to improve opportunities for 
small business concerns to obtain a fair proportion of Government 
purchases and contracts, to facilitate procurement of property and 
services by the Government, and for other purposes. 

The bill would appear to be designed to assist small business by 
simplifying governmental procurement procedures. 

The Departme nt would have no objection to the proposed legis- 
lation. 

The Department has been advised by the Bureau of the Budget that 
there is no objection to the submission of this report to your ¢ ommittee. 

Very truly yours 
Freep C. ScRIBNER, Jr., 
Acting Secretary of the Treasury. 


EXEcUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BUDGET, 
Washington, D. C., February 21, 1958. 
Hon. Joun L. McCLetuan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 


My Dear Mr. Cuarrman: This is in response to your letter of 
February 6, 1958, requesting our views regarding S. 3224, a bill to 
improve opportunitics fer small business concerns to obtain a fair 
proportion of Government purchases and contracts, to facilitate pro- 
curement of property and services by Government, and for other 
purposes. 

The various provisions of this bill were reviewed by the Bureau of 
the Budget at the time it was being drafted and we would favor its 
enactment. 

Sincerely yours, 
Maurice H. Stans, 
Acting Director. 





Unirep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
February 24, 1958. 

Hon. Jonn L. McCrextan, 

Chairman, Committee on Government Operations, 

United States Senate, Washington, D. C. 

Dear Mr. CuatrMan: I have your letter dated February 6, 
1958, requesting my views on provisions of S. 3224. 

A review of this bill reveals that section 7 is the only portion with 
which the Committee on Banking and Currency would be directly 
concerned. This section amends section 214 of the Small Business 
Act of 1953, as amended, by specificially stating that one of the 
conditions under which the SBA joint set-aside program would 
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operate is that such set-asides be in the interest of assuring small- 
business concerns a fair share of Government purchases and contracts. 
Although this purpose is expressed elsewhere in the act, there may 
be some advantage in setting it forth in section 214, and I can see 
no reason why the change would not be favored by the Committee on 
Banking and Currency. 

As you may know, however, the committee has before it several 
bills which would completely rewrite the Small Business Act of 1953, 
and each of these bills contains language on this subject. It is my 
thought that when the committee considers these bills in executive 
session, it would be appropriate also to consider the language con- 
tained in section 7 of 5. 3224. Unless you have some objection to 
this suggestion, I will direct the staff to call this amendment to the 
committee’s attention during committee consideration of the several 
bills designed to amend or rewrite the act. 

Sincert ly yours, 
J. W. Futsricut, Chairman. 


Unitep States SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
June 9, 1958. 
The Honorable Joun L. McCLeuan, 
( haw man, Committee On Government Operation S 
United States Senate ‘ Washington Dh. dD. i. 

Drar Joun: Thank you for your recent letter requesting may views 
regarding the provisions of S. 3224 currently being studied ry the 
Committee on Government Operations. 

I have carefully looked over the various provisions of this legislation 
and would not interpose any objection to its passage. 

Thank you very much for having given me the opportunity to 
consider this matter 

Sincerely yours, 
JOHN SPARKMAN, Chairman. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, S. 3224, 
as reported, are shown as follows (matters omitted enclosed in brack- 
ets, new matter is printed in italics, existing law in which no change 
is proposed in shown in roman): 


Tue FeperAL PROPERTY AND ADMINISTRATIVE SERVICES ACT OF 1949, 
AMENDED (41 U.S. C. 252 


APPLICATION OF PROCUREMENT METHODS 


Sec. 302 (a). The provisions of this title shall be applicable to pur- 
chases and contracts for property or services made by 
(1) [by the] The General Services Administration, for the use 
of such agency or otherwise; [and] or 
[(2) by any other executive agency (except any agency named 


in section 2 (a) of the Armed Services Procurement Act of 1947), 
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to the extent of and in conformity with authority delegated by 
the Administrator pursuant to the provisions of this subsection. ] 
any other executive agency (exrce pl the departme nts and actim- 
ties specined an. title 10. United States Code. section 23038 (ay) in 
conformity with authority to apply such Provisions delegated by the 
Adm nistrator in his discretion. Notice of every SUC h dele gation of 
authority shall be furnished to the General Accounting Office. 

[The Administrator may delegate to the head of any such agency 
authority to make purchases and contracts for property or services 
pursuant to the provisions of this title (A) for the use of two or more 
executive agencies or (B) in other cases upon a determination by the 
Administrator that by reason of circumstances set forth in such 
determination such delegation is advantageous to the Government 
in terms of economy, efficiency, or national security. Notice of every 
such delegation of authority so me es shall be furnished to the General 
Accounting Office.] 

Sec. 302 (c). All purchases and contracts for property and services 
shall be made by advertising, as provided in section 303, except 
that such purchases and contracts may be negotiated by the agency 
head without advertising if- 

(1) determined to be’ necessary tn the public interest during 
the period of a national emergency declared by the President or 
by the Congress: 

(2) the public exigency will not admit of the delay incident to 
advertising; 

[(3) the aggregate amount involved does not exceed $1,000: 
Provided, ‘That no agency other than the General Services Ad- 
ministration shall make any purchase of, or contract fer, property 
or services in excess of $500 under this paragraph except in the 
exercise of authority conferred by the Administrator to procure 
and furnish prope rty and services for the use of two or more 
executive agencies; ] 

3) the aggregate amount involved does not exceed $2,500; 

[ oy 


for per hable or non pe rishable subsiste nce supple s; 


ri 10)J (11) 
£11) (22) 
[(12)] (13 
[(13)J (14 
(14 J (15) 
Sec. 302 This section shall not be construed to (A) authorize the 


erection, repair, or furnishing of any public building or public im- 
provement, but such authorization shall be required in the same 
manner as heretofore, or (B) permit any contract for the construction 
or repair of buildings, roads, sidewalks, sewers, mains, or similar items 
to be negotiated without advertising as required by section 303, 
unless such contract is to be performed outside the continental 
United States or unless negotiation of such contract is authorized by 
he provisions of paragraphs (1), (2), (3), [(9)], (10), [Q0)], (1), 
[(11)], (72), or [(13)] (74) of subsection (c) of this section. 
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ADVANCE PAYMENTS 


Sec. 305 [[(a) The agency head may make advance payments 
under negotiated contracts heretofore or hereafter executed in any 
amount not exceeding the contract price upon such terms as the parties 
shall agree: Provided, That advance payments shall be made only 
upon adeq late Security and if the agency head determines that pro- 
vision for such advance payments is in the publie interest or in the 
interest of the national defense and is necessary and appropriate in 
order to procure required property or services under the contract. 

[(b) The terms governing advance e payments may include as security 
provision for, and upon inclusion of such provision there shall thereby 
be created, a lien in favor of the Government, paramount to all other 
liens, upon the property contracted for, upon the credit balance in any 


special account in which such payments may be deposited and upon 


suc! of the material and other property a quired ior pertormance ol 
the contract as the parties s shall agree. J 
1 d 1 yy exer ty ’ Ad CY may 
] } rh ad ( artia progres ( OTe ay inder con- 
i 
Tre ) \é ( Lilé DV [ (LO ( a 
’ , 
) ( ] Did Solleitat 7 10 ) CULECMNEé fj 7 ) erty or 
é ( a ) n limit t small b ¢ ( cerns advance o7 
are S My é 
4 Pa ni de Unde) h ba ) a may OL @7 Ca t } np d 
( ict p 
( | ( ( ) nts mM f (lé f) ( he made oj ly 
upon adeq Late Se€CUuruUy and a determination bu the agen« head that to do 
SO UW uld hed the D thlic interest Such SAC wy may be 4 the 1orm ofa 
lis / 1? fa Or OF thy ¢ Gove 1L7Tile Lt ¢ ] the DroyVperty Col lractec for, on the 
hala (é 9 an accow) f mn wo] ich euch DaAVUMe) ’ are de DOS ite a. qd) d on euch 
oT thre Drove 4 UOC¢ 17 é / TO) De ry Marnce OT the ¢ / ietrsaSs the part 8 
/ I 
mau Ce ] } Li¢ ha } h rmo f / ot} ’ 
IMINISTRATIVE DI ERMINATIONS A D DELEGATIO 
SEC. 307. (a) 7 determinations and decisions provided in this 
tit! to be ma by Lhe Admini trator or ot ragency head may be 
made with respect to individual purchases and contracts or with 
resp t to class Ss of purchases or contracts, a d shal! be final. Except 
as provided in subsection (b) of this section, the agency head is au- 


thorized to delegate his powers provided by this title, including the 


making of such determinations and decisions, in his discretion and 
subject to his dir ‘tion, to any other officer or officer or officials of the 
ane \ 

b) T power of the agenev head to make the determinations or 


decisions specified in paragraphs Fil)j, (12) a d F(i2)9 (13) of 
section 302 (c) Fand in section 305 (a J shall not be delegable, and the 
power to mak the determinations or decisions spe ecified in paragraph 


[ 10 ] 11) of section 302 (ce) s! pe be delegable onlv to a chief officer 


responsible for procurement and only with respect to contracts which 
vill not require the expenditure of more than $25,000. The power of 
the Ac iminist rator to make the delegations and di terminations specified 
in section 302 (a) shall be deoahle aad to the Depu Ly ng or ige™ ee 
or to the chief official of any principal organizational unit of the Gen- 


eral Services Administration 
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(c) Each determination or decision required by*paragraphs [(10)], 
(11), [A1)}, (72), [U2)], ee or [C1 3)] (14) of section 302 (ec), by 
section 304 or by section [305 (a) J 305 (c), shall be based upon written 
findings made by the official making such determination, which find- 
ings shall be final and shall be available within the agency for a period 
of at least six years following the date of the determination. A copy 
of the findings shall be submitted to the General Accounting Office 
with the contract. 


( 
) 


STATUTES NOT APPLICABLE 


Src. 310 (a). The following provisions of law shall not apply to 
the procurement of property or services (1 ) by the General Services 
Administration, or (2) within the scope of a ithority delegated by the 
Administrator to any other executive agency: 
evised Statutes, section 3709, as amended (4 
evised Statutes, section 3735 (41 U.S.C. 13); 
Sections 1 and 2 of the Act of October 10, 1940 (54 Stat. 1109, as 
amended; 41 U.S. = 6 and 6a 


R 
R 


b) Reference in Act, except gp te a) of this section, to 
the applicability of ‘Re vised Statutes, section 3709, as amended (41 
U.S. C. 5), to the procurement of nen tie or services by the General 
Services Administration or anv constituet reanization thereof, 
or any other executive agency del gated aut thority Recs avon to section 302 
a 2). shall be deemed to be reference to section 302 Lah of thie Ane. 


Tire 41, Unrrep States Cope, SEcTION 5 


Sec. 5. Advertisements for proposals for purchases and contracts 
or SUDDILL or services for Government aepartments; application LO 
Government sales and contracts to sell and to Government cor- 
porations. 

Unless otherwise provided in the appropri ation concerned or other 
law, purchases and contracts for supplies or services for the Govern- 
ment may be made or entered into only after advertising a sufficient 
time prey iously for propos, except (1 when the amount involved 
in any one case ais not exceed [$5 00F $2,500, (2) when the public 
exigencies require Lie eae pe e deliv "y of the articles or performance 
ol the sery ice, (.> when only ne source of supp!) is available and the 
Government purchasing or contracting officer shall so certify, or (4) 
when the services are required to be performed by the contractor in 
person and are (A) of a technical and professional nature or (B) under 
ane eres t supervision and paid for on a time basis. Except (1) as 

horized by section 1638 of kentndin to Title 50, (2) when otherwise 
cathe orized by law, or (3) when the reasonable value involved in any 
one case does not exceed S500, sales and contracts of sale by the 
Government shall be coverned bv the requirements of this section 


for advertising In the case of wholly-owned Government corpora- 
tions, this section shall apply to their administrative transactions 
only. R.S. § 3709: Aug. 2, 1946, ch. 744, $9 (a), (c), 60 Stat. 809; 
June 30, 1949, ch. 288, t itle : I, § 602 (f), 63 Stat. 400, renumbered: 
Sept. 5. 1950. ch. 849. 56 6 (b). 8 (c), 64 Stat. 583. 


Tirte 10, Unirep Sratres Cope, Srecrion 2304 


Sec. 2304. Purchases and contracts; formal advertising; exceptions. 
(a Purchases of and contracts for property or services covered by 
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this chapter shall be made by formal advertising. However, the head 
of an agency may negotiate such a purchase or contract, if 
1) it j iS de termined that such action is nece ssary in the public 
interest during a national emergency declared by Congress or 
the President; 
2) the public exigency will not permit the delay incident to 
advertising; 

3) the aggregate amount involved is not more than [51,000.] 
SZ OUU: 

1) The purchase or contract is for personal or professional 
services: 

(5) the purchase or contract is for any service by a university, 
college, or other educational institution: 

6) the purchase or contract is for property or services to be 
procured and used outside the United States, its Territories, and 
itS possessions; 

(7) the purchase or contract is for medicine or medical sup- 
plies; 

(8) the purchase or contract is for property for authorized 
resale; 

(9) the pur hase or contract is for perishable or nonperishable 


subsistence supplies; 
Titte 10, Unirep States Cope, Section 2307 


S EC 2307 Advance e paymMie nts, rT a { nder terms acre ed upon by 
the parti s, the head of an agency, may mi ke advance payments in 
any amount o a negotiated contract, whether or not the contract 
previously provided for such payments, if 

t 1) the contractor o1ves adequ bbe Security ; and 

[ 2) the head of the agency determines that advance payments 
are in t! ! pul lic interest or the interest of national defense and 
are necessary for the procurement ot the p”operty or services 
under the contract. 

tT! e total amount of advance payments on any contract may not 
be more than the contract price. 

[ b) The terms governing advance payments under subsection (a) 
may provide for a lien in favor of the United States on 

[ | the property contracted for: 

r 2) the credit balance in any special account in which the 
advance payments are deposited; and 

[ 3) such of the material and other ae acquired for 
pe rformance of the contract as may be agreed upon by the 
parties. Upon inclusion of en a provision, a lien is created 
that is paramount to any other lien. (Aug. 10, 1956, ch. 1041, § 1, 
70A Stat. 131. J 

(a) The head of an agency may 


{ ] V7 ale advance s partial, pi MITESS, OF othe i payn 07 is unde - 


contracts for prope fy or S¢é rv7ees made by the agency: and 
(2?) ansert ian hid solicztations jor pr ocurement of prope rty or 
. . 7 es j r/] 3 @ . 
S@rvices a DY S20nN mind to smalt ov mess concerns Advance o7 
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(b) Payments made under subsection (a) may not exceed the unpaid 
contract price. 

(c) Advance payments made under subsection (a) may be made only 
if the contractor gives adequate security and after a determination by the 
head of the agency that to do so would be in the public interest. Such 
security may be in the form ofa lien in favor of the United States on the 
property contracted for, on the balance in an account in which such pay- 
ments are de posited, and on such of the pro pe rly acquired fi r pe rformance 
of the contract as the parties may agree. This lien ts paramount to any 


other L7ens., 
Tirte 10, Unirep Sratres Conk, SEcTION 2310 


Sec. 2310. Determinations and decisions. 

a) Determinations and decisions required to be made under this 
chapter by the head of an agency may be made for an individual 
purchase or contract or for a class of purchases or contracts. Such 
a determination or decision is final. 

(b) Each determination or decision under clauses (11)—(16) of sec- 
tion 2304 (a). section 2306, or section [2307 (a J 2307 (e) of this title 
shall be based on a written finding by the person making the deter- 
mination or decision. Such a finding is final and shall be kept avail- 
able in the agency for at least six years after the date of the determi- 
nation or decision. A copy of the finding shall be submitted to the 
General Accounting Office with each contract to which it applies. 

Lug. 10, 1956, ch. 1041, § 1, 70.A Stat. 132 


TitLte 10, Unirep States Cope, SEcTION 2311 

Spec. 2311. Delegation. 

The head of an agency may delegate, subject to his direction, to 
anv other officer or official of that ageney, any power under this 
chapter excep the power to make determinations and deel JOnS under 


clauses (11 16) of section 2304 (a)[[, or section 2307 (a)] of this 


title. However, the power to make a determination or decision under 

section 2504 (a 11) of this title mav be delegated only to a chief 

ollieer or othie | ot that acveney who - ( DO sible 1 procurement, 

d only for contracts requiring the expenditure « ot more than 
$25,000. CA 10, 1956, ch. 1041, § 1, 7OA Stat. 132 

i 10, s Es Col SECTIO 2TO« 

5 276c. Same: regulations governing contractors and subecon- 

| SeCTHE oO] Lal 3} | make rea nable le Parcians for COn- 

tractors and subcontractors ¢ aged in the construct nrosecution, 

! letion or rep Or pu e buildi L) lic wo ! iildine's O! 

nanced i hole or in part by loans or era United 

LCS ll I 1 DrOVISIO that ene] mtracto subcontractor 

| Wel h week 1 t ( ) ath lavit J statement ) 1 the 

\ es paid each employ Gurl he preceding \ Section 100 

{,f i. Of hie ] fee \fatex ( or ( T/ f ( / f } al 

}? ( y'¢ Sh / ( ( / ride nents. une ( iN? 

,2,4 tut. 94 4 « ge No. [V,$89.5 F. R. 2 t Stat 
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85TH CONGRESS SENATE REPORT 
Id Session ‘ No. 2202 


SAN LUIS UNIT, CENTRAL VALLEY PROJE 
CALIFORNIA 


August 5, 1958.—Ordered to be printed 


Mr. Kucuet, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany S. 1887] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 1887) to authorize the Secretary of the Interior 
to construct the San Luis unit of the Central Valley project, Cal- 
ifornia, to enter into an agreement with the State of California with 
respect to the construction and operation of such unit, and for other 
purposes, having considered the same, report favorably thereon with 
amendments and recommend that the bill, as amended, do pass. 


Sponsors OF BILL 


S. 1887 is sponsored by Senator Knowland and his colleague from 
California (Senator Kuchel). 


Text oF AMENDED BILL 


The text of S. 1887, as amended, is as follows: 

Be it enacted by the Senate and Hous: of Re prese ntatives 
of the United States of Ame rica in Congress assembled, That 
for the principal purpose of furnishing water for the irriga- 
tion of approximately five hundred thousand acres of land 
in Merced, Fresno, and Kings Counties, California, and as 
incidents thereto of furnishing water for municipal and do- 
mestic use and providing recreation and fish and wildlife 
benefits, the Secretary of the Interior (hereinafter referred 
to as the Secretary) is authorized to construct, operate, and 
maintain the San Luis unit as an integral part of the Central 
Valley project. The principal engineering features of said 
unit. shall be a dam and reservoir at or near the San Luis 
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site, a forebay and afterbay, the San Luis Canal, the Pleasant 
V alley Cans ul, and necessary pumping plants and distribution 
systems, drains, channels, levees, flood works, and related 
facilities. The works (hereinafter referred to as joint-use 
facilities) for joint use with the State of California (herein- 
after referred to as the State) shall be the dam and reservoir 
at or near the San Luis site, forebay and afterbay, if required, 
and the San Luis Canal. Those joint-use fac llities may be 
constructed to permit future expansion upon agreement by 
the State or some other public agency to assume the added 
cost involved, as later provided i in this Act. In constructing, 
operating, and maintaining the San Luis unit, the Secretary 
shall be governed by the Federal reclamation laws (Act of 
June 17, 1902, 32 Stat. 388, and Acts amendatory thereof 
or supplementary thereto) except so far as the provisions 
thereof are inconsistent with this Act. Construction of the 
San Luis unit shall not be commenced until the Secretary has 
(1) secured, or has satisfactory assurance of his ability to 
secure, all rights to the use of water which are necessary to 
carry out the purposes of the unit and the terms and condi- 
tions of this Act, and (2) received satisfactory assurance 
from the State of California that it will make provision for 
a master drainage outlet and disposal ae for the San 
Joaquin Valley, as generally outlined in the California 
Water Plan, Bulletin Numbered 3, of the California Depart- 
ment of Water Resources, which will adequately serve, by 
connection therewith, the drainage system for the San Luis 
unit or has made provision, in accordance with section 4 of 
this Act, for meeting the drainage requirements of the San 
Luis unit. 

Sec. 2..The Secretary is authorized, on behalf of the 
United States, to negotiate and enter into an agreement with 
the State of California providing for coordinated operation 
of the San Luis unit, including the joint use facilities, in 
order that the State may, without cost to the United States, 
deliver water in service areas outside the San Luis service 
area as described in the report of the Department of the 
Interior, entitled “San Luis Unit, Central Valley Project” 
dated December 17, 1956. The Secretary shall not commence 
construction of the San Luis unit, except for the preparation 
of desions 1 id spec ifications and other preliminary work, 
until the execution of such an agreement between the United 
States and the State, but 1f such an agreement has not been 
executed by July 1, 1960 and if, after consultation with the 
Governor of the State, the Secretary determines that the 
prospects of reaching accord on the terms thereof are not 
reasonab hy firm, he may proceed to construct and oper ate the 
San Luis unit in accordance with section 1 of this Act: 
Provided, That if the Secretary so determines he shall report 
thereon to the Congress and shall not commence construction 
for ninety calendar days from the date of his report (which 
ninety ieed. however, shall not include days on which either 
the House of Representatives or the Senate is not in session 
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because of an adjournment of more than three days). In 
considering the prospects of reaching accord on the terms of 
the agreement the Secretary shall give substantial weight to 
any relevant affirmative action theretofore taken by the State, 
including the enactment of State legislation authorizing the 
State to acquire and convey to the U nited States title to lands 
to be used for the San Luis unit or assistance given by it 
in financing Federal design and construction of the unit. ‘The 
authority conferred upon the Secretary by the first sentence 
of this section shall not, except as is otherwise provided in 
this section, be construed as a limitation upon the exercise 
by him of the authority conferred in section 1 of this Act, 
but if the State shall make available to the Secretary sufficient 
funds to pay the additional cost of designing and construct- 
ing the joint use facilities so as to permit enlargement, it 
shall have an irrevocable right to enlarge or modify such 
facilities at any time in the future, and a perpetual right 
to the use of such additional capacity: Provided, That the 
performance of such work by the State, after approval of its 
plans by the Secretary, shall be so carried on as not to inter- 
i with the operation of the project for the purposes set 
fort h in section l of this Act: And provide d further, That 
this right may be relinquished by the State at any time at its 
option. 

Src. 3. The agreement between the United States and the 
State referred to in section 2 of this Act shall provide, among 
other things, that- 

(a) the joint use facilities to be constructed by the Sec- 
retary shall be so designed and constructed to such ca- 
pacities and in such manner as to permit either (i) im- 
mediate integration and coordinated operation with the 
S‘ate’s water projects or (ii) such subsequent enlarge- 
ment or other modification as may be required for in- 
tegration and coordinated operation therewith; 

(b) the State shall make available to the Secretary 
during the construction period sufficient funds to pay an 
appropriate share of the construction costs of any facili- 
ties designed and constructed as provided in paragraph 
(2) above. The State contribution shall be made in an- 
nual installments, each of which bears approximately 
the same ratio to total expenditures during that year as 
the total of the State’s share bears to the total cost of the 
facilities; the State may make advances to the United 
States in order to maintain a timely construction schedule 
of the joint use facilities and the works of the San Luis 
unit to be used by the State and the United States; 

(c) the State may at any time after approval of its 
plans by the Secretary and at its own expense enlarge or 
modify San Luis D: am and Reservoir and other facilities 
to be used jointly by the State and the United States, 
but the performance of such work shall be so ¢ arried on 
as not to interfere with the operation of the San Luis 
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unit for the purposes set forth in section 1 of this Act; 

(d) the United States and the State shall each pay 
annually an appropriate share of the operation, main- 
tenance and replacement costs of the joint use facilities; 

(e) promptly after execution of this agreement be- 
tween the Secretary and the State, and for the pur- 
pose of said agreement, the State shall convey to the 
United States title to any lands, easements, and rights- 
of-way which it then owns and which are required for 
the joint use facilities. The States shall be given credit 
for the costs of these lands, easements, and rights-of-way 
toward its share of the construction cost of the joint use 
facilities. The State shall likewise be given credit for 
any funds advanced by it to the Secretary for prepara- 
tion of designs and spec ifications or for any other work 
in connection with the joint use facilities; 

(f) the United States shall have unrestricted use of 
such capacities in the works of the San Luis unit which 
are used jointly by the United States and the State as 
shall be required to carry out the purposes of section 1 
of this Act. Such unrestricted use shall extend through- 
out the repayment period and so long thereafter as title 
to the works remains in the United States; 

(2) the Secretary shall have unrestricted use of the re- 
mainder of the capacity of San Luis Reservoir and of 
other jointly used facilities for water service outside the 
San Luis unit service area solely under the jurisdiction 
of the State; 

(h) the Secretary may turn over to the State the 
care, operation, and mainte! nance of any works of the 
San Luis unit which are used jointly by the United 
States and the State at such time and under such condi- 
tions as shall be agreed upon by the Secretary and the 
state; 

(1) notwithstanding transfer of title or of the care, 
operation, and maintenance of any works to the State, 
as hereinbefore provided, any organization which has 
therefore entered into a contract with the United States 
under the Reclamation Project Act of 1939 for a water 
supply ser the works of the San Luis unit, includ- 
ing joint use facilities, shall continue to have and to enjoy 
the same ie which it would have had under its con- 
tract with the United States and the provisions of para- 
graph (4) of section 1 of the Act of July 2, 1956 (70 
Stat. 484, 48 U. S. C. 485h-1) in the absence of such 
transfer, and its enjoyment of such rights shall be with- 
out added cost or other detriment arising from such trans- 
fer; 

(j) if a nonreimbursable allocation to the preserva- 
tion and propagation of fish and wildlife has been made 
as provided in section 2 of the Act of August 14, 1946 
(60 Stat. 1080, 16 U.S. C. 662), the features of the unit 
to which such allocation is attributable shall, notwith- 
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standing transfer of title or of the care, operation, and 
maintenance to the State, be operated and maintained 
in such wise as to retain the bases upon which such alloca- 
tion is premised and, upon failure so to operate and 
maintain those features, the amount allocated thereto 
shall become a reimbursable cost to be paid by the State. 

Src. 4. In constructing, operating, and maintaining a drain- 
age system for the San Luis unit, the Secretary is authorized 
to permit the use thereof by other parties under contracts con- 
forming generally to the provisions of the Federal reclama- 
tion laws with respect to irrigation repayment or service con- 
tracts and is further authorized to enter into agreements and 
participate in construction and operation of drainage facili- 
ties designed to serve the general area of which the lands to 
be served by the San Luis unit are a part, to the extent the 
works authorized in section 1 of this Act contribute to drain- 
age requirements of said area. The Secretary is also au- 
thorized to permit the use of the irrigation facilities of the 
San Luis unit, including its facilities for supplying pumping 
energy, under contracts entered into pursuant to section 1 of 
the Act of I ‘ebruary 21, 1911 (36 Stat. 925, 43 U.S. C. 523 

Sec. 5. The Secretary is hereby authorized and directed 
to conduct the necessary studies and render a report to the 
Congress on the feasibility of a plan to provide Central 
Valley project services, by way of the Pacheco Tunnel route, 
to lands and municipalities in Santa Clara, San Benito, 
Santa Cruz, and Monterey Counties: Provided, That such 
studies shall be conducted only under a contract with the 
Santa Clara-Alameda-San Benito Water Authority pur- 
suant to which the said authority will pay 50 per centum 
of the cost thereof: And provided further, That in conducting 
the studies authorized herein, the Secretary shall give due 
consideration to the studies and plans of the California 
Department of Water Resources and of the Santa Clara- 
Alameda-San Benito Water Authority. 

Sec. 6. The Secretary is authorized, in connection with 
the San Luis unit, to construct minimum basie public recrea- 
tional facilities and . arrange for the operation and main- 
tenance of the same by the State or an appropriate local 
agency or organization. The cost of such facilities shall be 
nonreturnable and nonreimbursable under the Federal 
reclamation laws. 

Src. 7. The provisions of the Federal reclamation laws 
shall not be applicable to water deliveries or to the use of 
drainage facilities serving lands under contract with the 
State to receive a water supply, outside of the San Luis serv- 
ice area described in the report of the Department of the In- 
terior, entitled “San Luis Unit, Central Valley Project”, 
dated December 17, 1956. 

Src. 8. There is hereby authorized to be appropriated for 
construction of the works of the San Luis unit, including 
joint use facilities, authorized by this Act, other than dis- 
tribution systems and rains, the sum of $290,430,000, plus 
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such additional amount, if any, as may be required by reason 
of changes in costs of construction of the types inv olved in 
the San Luis unit as shown by engineering indices. There 
are also authorized to be : ppropriated, in addition thereto, 
such amounts as are required (a) for construction of such 
distribution systems and drains as are not constructed by 
local interests, and (b) for operation and maintenance of the 
unit. 
SumMaAryY oF FINDINGS 


The principal findings of the Committee on Interior and Insular 
Affairs on which are based its recommendations that S. 1887 do pass 
- as follows: 

That the San Luis unit is a logically sound, economically and 
Pe feasible expansion of the Central Valley reclamation 
project, a multiple-purpose development in California including 
irrigation, hydroelectric power, flood control, salinity repulsion, re- 
creation, fish and wildlife protection. Existing water and power 
transmission facilities will be utilized to a substantial extent. 

That the San Luis unit is vital to the maintenance of the agricul- 
tural economy of upward of a half million acres of highly produc- 
tive land in the San Joaquin Valley, now irrigated from underground 
sources that are receding to the point where surface supplies and 
replenishment are vital to the future of the area. 

That the San Luis unit should be, and provision is made for it 
to be, integrated physically and operationally with California’s State 
water plan that contemplates the State’s Feather River project for 
the transfer of surplus water from northern to southern California, 
where the population and industrial expansion require aioe 
Ww ~~ supplies for the maintenance of its economy. 

That the Secretary of the Interior should negotiate and enter 
inte an agreement with the State of California for the coordinated 
construction and operation of joint-use facilities of the San Luis unit 
by July 1, 1960, in order to give the State what is considered adequate 
time to provide for the integration of the project with the State’s 
program. 

That the Congress should be given an opportunity to pass on 
initiation of construction in the event a Federal-State agreement is 
- reasonably firm by July 1, 1960. 

That, with or without an agreement with the State, the San Luis 
unit reservoir and other facilities should be designed to provide an 
ultimate storage capacity of at least 2 million acre-feet (even though 
only about half that volume is required for the San Luis unit area). 

6. (a) That construction of the San Luis unit should be com- 
menced only after the Secretary has all necessary water rights, lands, 

easements, and rights-of-way, and has received satisfactory assur- 
ance from the State of California for a master drainage outlet for 
the San Jaoquin Valley as outlined in the California water plan. 
This provision IS hecessary to protect other areas from seepage and 
related drainages. 

That the Congress should go to every extent possible to en- 
courage the State of California to place itself in a position for the 
San Luis unit to be integrated with the State water plan, but Cali- 
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fornia itself must compose its differences in order to pave the way for 
this desired result. In the event State integration should fail, the 
eventual extension of the San Luis service to the Avenal Gap area 
to ge southward appears desirable. 

That the rapidly expanding population of California demands 
that its existing irrigated agricultural areas, such as the west side 
of the San Joaquin V alley, shall be kept in production, and this re- 
sult can be achieved only through importation of water to offset the 
receding groundwater supplies. 

That close to three- oe irters of a million people now, and eventu- 
uly a million, in the San Joaquin Valley will be directly and in- 
directly benefited by the San Luis developme nt, annual crop produc- 
tion worth $50 million annually is dependent on the supplemental 
or substitute water supply from the San Luis unit. 

10. ‘That the repayment of practically the entire Federal cost of 

290,430,000 of the San Luis unit will be achieved in 50 years by re- 
payments by the water users with some assistance from surplus power 
revenues of the Central Valley. 

That authorization should be made for the construction of dis- 
tribution and drainage systems in addition to the $290,430,000 re- 
quired for construction of San Luis Dam, Reservoir, main canal, and 
related facilities described in the Department of the Interior’s letter 
of July 8, 1958, attached to this report if these facilities are not con- 
structed by local interests. 

12. In summary, the committee finds that the proposed San Luis 
unit should be constructed at the earliest possible date, and it respect- 
fully recommends that the negotiations looking to integration of the 
development with California’s water program ‘be expedited, but that 
construction of the facilities proposed for authorization by S. 1887 
should proceed not later than during fiscal year 1961, or earlier, if 
practicable. 

That the acreage-limitation provisions of the Federal reclama- 
tion law should apply to the irrigation-service area of the San Luis 
unit, but that lands provided water through the State’s Feather River 
project or other State water facilities should be subject to the laws of 
a 

That the Secretary of the Interior should make an investiga- 
tion a and report on the feasibility of providing supplement: il water 
services, by way of the Pacheo Tunnel route, to lands and municipali- 
ties in Santa Clara, San Benito, Santa Cruz, and Monterey Counties, 
with local interests paying half of the cost of such investigs ation. Due 
consideration should be given to the studies and plans of C alifornia’s 
Department of Water Resources. 

That extensive hearings have been held by the Subcommittee 
on Irrigation and Reclamation on the San Luis unit. Thre e days of 
testimony were taken on May 11, 12, and 14, 1956 on the San Luis 
section of S. 178, 84th Congress, and on March 17 and 18, 1958, on 
S. 1887, to authorize the San Luis unit, Central Valley project. A 
total of more than 25 witnesses were heard and many telegr ams and 
other communications were received. Additional comments were 
sought in connection with a committee print on S. 1887, circulated on 
May 1, 1958, to witnesses and other interested persons. 
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16. That the Governor of California, Hon. Goodwin J. Knight, 
and the director of water resources of California. Harvey L. Banks, 
presented testimony at the hearings supporting the construction of the 
San Luis unit substantially as provided in S. 1887, as amended, but 
were insistent that provision be made for coordination and integration 
with the State’s Feather River project and other features of the 
State water plan, and that other provisions be made which would 
assure a joint Federal-State development. 


SECTION BY SEcTION ANALYSIS OF S. 1887 


A section by section analysis of the major provisions of S. 1887 
are as follows: 

Section 1 authorizes the Secretary of the Interior to construct, op- 
erate, and maintain the San Luis unit as an integral part of the 
Central Valley project, California, for the principal purpose of fur- 
nishing water for irrigation to approximately 500,000 acres of land in 
Merced, Fresno, and Kings Counties, and incident thereto, for munic- 
ipal and domestic purposes, and providing recreation, fish, and wild- 
life benefits. The principal works are set forth in general terms. 

Provision is also made for joint use of the dam, reservoir, and main 
canal with the State of ¢ ‘alifornia or some other pub lic agence Vy. Basic 
facilities to provide for an ultimate capacity of ap yproximately 2 
million acre-feet in the reservoir are also authorized. 

The San Luis unit is made subject to the Federal reclamation laws 
except where same are inconsistent with the provisions of S. 1887. 
(Particularly, this means that the lands to be served by the San 
Luis unit are subject to acreage limitation provisions. ) 

Construction of the San Luis unit is contingent on the securing 
of all necessary water rights and assurances from the State that it 
will provide a master drainage outlet and disposal channel for the 
San Joaquin Valley. 

Section 2 authorizes the Secretary, on behalf of the United States, 
to negotiate and enter into an agreement with the State of California 
for coordinated operation of the San Luis unit, including the joint 
facilities in order that the State may at its own expense deliver water 
to service areas outside the San Luis unit area. July 1, 1960, is the 
cutoff date for agreement with the State. In the event of failure to 
reach an agreement by that date, the Secretary’s re port thereon must 
lie before the Congress for a period of 90 days. Provision is also 
made for consideration of any State action with respect to acquiring 
and transferring title of the site to the United States. The Secretary 
may accept funds from the State to defray the additional cost of de- 
signing and constructing the joint use facilities. Congress may au- 
thorize an extension of the cutoff date for the agreement. 

Section 3 spells out the procedures in connection with the coopera- 
tion of the State of California with the Secretary in the authorized 
agreement. Provision is made for immediate integration with the 
State’s water projects or for its future achievement. The State shall 
make available funds to pay for an appropriate share of the joint use 
facilities and may make advances in order to maintain a timely con- 
struction schedule. 
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The State may at its own expense enlarge the San Luis Dam and 
Reservoir but the work shall be carried on so as not to interfere with 
the construction and operation of the Federal development. 

Appropriate division of the operation and maintenance costs of the 
joint use facilities shall be the subject of negotiation between the Sec- 
retary and the State. 

Subject to agreement, the State shall convey to the United States 
title to land required for the joint use facilities and the State shall be 
given credit for same on its share of the construction costs, as well as 
for any other funds advanced. 

Section 3 (f) protects the interests of the United States in the joint 
use facilities as long as title remains in the Federal Government. Sec- 
tion 3 (g) gives the State unrestricted rights to its share of the joint 
use facilities. 

Under section 3 (h) the Federal works may be turned over to the 
State for operation and maintenance and section 3 (i) protects any 
contracts under the Federal Reclamation Law notwithstanding trans- 
fer to the State for operation and maintenance of any of the facilities. 
Facilities for which non-reimbursable allocations are made are to be 
protected under any agreement with the State. 

Section 3 (j}) deals with nonreimbursable allocations for the preser- 
vation and propagation of fish and wildlife. 

Section 4 author izes contracts or agreements for the use of the irri- 

gation facilities of the San Luis unit, including facilities for supply- 
ing pumping energy, in connection with activities under the State 
water plan. 

Section 5 authorizes and directs a feasibility study for providing 
Central Valley project services by way of the Pacheco Tunnel route 
to land and municipalities in Santa Clara, San Benito, Santa Cruz, 
and Monterey Counties. Of the cost of such studies, local interests are 
to pay 00 percent. 

Section 6 authorizes the construction of minimum basic public rec- 
reational facilities. 

Section 7 exempts lands served by irrigation or drainage facilities 
outside the San Luis service area from the excess land provisions of 
the Federal reclamation law. This section applies to land which may 
be served by State operat ions only. 

Section 8 authorizes appropri: ition of $290,430,000, the currently 
estimated cost of the San Luis unit, including joint use facilities, but 
other than distribution systems and drains. Provision is made for 
changes in costs. Also appropriations are authorized by distribution 
and drainage systems not constructed by local interests, and for opera- 
tion and maintenance. 


SumMARY OF Proposep San Luis Unir 


The proposed San Luis irrigation development, to be authorized 
by S. 1887, as amended, would be a unit of the Central Valley project, 
ulifornia, one of the most extensive multiple-purpose undertakings 
in the Federal reclamation program. Full integration of the unit, 
physic ally and financially, with the existing project is contemplated. 
The authorization would be unique in that it provides potentially 
for the coordinated construction with the State of California of the 
S. Rept. 2202—85-2—-—-2 
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main feature of the unit—San Luis Dam and Reservoir. The way is 
left open until July 1, 1960, for the State, in furtherance of its Feather 
River project, to enter into an agreement for a joint venture in con- 
nection with the dam-reservoir feature by which the capacity would 
be doubled in order to provide for transport ation of surplus water 
from northern to southern California as a feature of the California 
State water plan. 

The San Luis unit is located on the western side of the San Joaquin 
Valley in western Merced, Fresno, and Kings Counties. The center 
of the unit is about 30 miles south of Fresno. 


IMPORTATION OF IRRIGATION WATER 


The principal purpose of the Federal reclamation de ‘velopment is 
the importation of water from and through the Delta-Mendota Canal 
of the Central V alley project system to supplement receding ground- 
water sources for supplemental irrigation with minor domestic and 
municipal supplies. 

Major feature of the proposed unit is the San Luis Dam and Reser- 
voir with 1 million acre-feet capacity with pro ision for expansion to 
2 million acre-feet as a part of California State water plan. Potential 
Federal expansion to the ultimate capacity could possibly result 
from a demand for service from the San Luis unit farther south to the 
Avenal Gap area. 

Irrigation service to upw: ard of 500,000 acres of highly productive 
land annually is contemplated in the planning for the San Luis unit. 
The boundaries of the wii contemplate a much larger area, but the 
annual service from the San Luis unit would be limited to approxi 
mately 140,000 acres. 


PROVISION FOR EXPANSION MADI 

Estimated EF ecder: al ¢ ital construc tion costs of the San Luis unit 
total $290,430, 000. Inx faded i in the total is an item of $10,814,000 for 
the added cost of making provision for doubli he the cane) of 
San Luis Reservoir through additional basic footings and other 
features. Construction of distribution and draivene svstems is au 


} 


thorized, but provision is recognized for the probable construction of 
these facilities by local interests 


NEED FOR WATER IN SAN LUIS AREA 


Because the local surface-water resources are totally inadequate and 
unreliable, the present irrigation development of the San Luis area 
relies entirely on ground water. The ground-water basin is re 
charged by an estimated average annual underground flow of about 
180,000 acre-feet, from the eastern side of the San Joaquin Valley. 
Intermittent West Side creeks contribute an estimated average of 
about 30,000 acre-feet annually toward ground-water replenishment. 

In contrast to the total annual recharge of about 210,000 acre-feet, 
the annual withdrawal by wells, which is increasing every year, totaled 
about 1 million acre-feet in 1951-52. The resultant overdraft on 
the ground-water basin has caused a steady decline in the water levels 
in deep wells. Since the mid-1920's, the pump lifts have increased 
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more than 200 feet. Between 1946 and 1951, the lifts increased at an 
average rate of 25 feet per year. The average pump lift in the area in 
1951 was about 400 feet. 

Loss of wells through casing failures due to corrosion or land 
subsidence are common. The increasing pump lifts have continually 
increased the cost of lifting the water. Wells have gone dry in 
increased numbers, and pump bowls must be lowered frequently to 
maintain well output. The average life expectancy of a well is only 
about 15 years, and many wells fail in 5 or 10 years. In the face of 
initial high costs and the described risks, only large operators can 
afford to practice irrigated farming. Unless the ground-water over- 
draft is stopped, there is a finite limit on the time that even the large 
operators may be able to continue farming operations dependent upon 
ground-water pumping. To maintain and increase the productivity 
of the fertile land of the area, a supplemental water supply must be 
provided. This supply, though supplemental, will, in fact, con- 
stitute some 80 percent of the water required for full development 
of the area. 

Need for water has been recognized by the local interests, and 
emphasized in many ways by landowners and civic bodies in and 
adjacent to the service area. Expressions by those interests include 
letters of inquiry, public Ly adopted resolutions, contributions of 
money for investigations by the West Side Landowners Association, 
and assistance in data gathering by individuals and organizations. 


LARGE HOLDINGS TO BE DISPERSED 


With the acreage limitations of the reclamation law in effect, it 
may be anticipated that in the San Luis service area some large hold- 
ings will be broken up, and the advantages of an improved water 
supply will result in the development of many small or family-size 
a ns or ranches. 

Under existing costs of pumping from deep wells, only large op- 
erators are able to carry on, and even they are faced with critical 
water conditions, involving excessive costs. 


rHE SERVICE AREA OF SAN LUIS UNIT 


The service area of the San Luis unit is located in the Central Val- 
ley of California along the eastern flank of the Coast range, as shown 
on the frontispiece. The center of the unit is about 150 miles south- 
east of San Francisco and about 30 miles southwest of Fresno. Lands 
to be irrigated are located at elevations between about 200 and 485 
feet, on a broad, gently sloping plain extending eastward from the 
Coast Range. The area totals about 496,000 acres in a strip about 65 
miles long and 13 miles wide. 

The area climate is semiarid. Summers are hot and dry, and win- 
ters cool and moderate. Annual rainfall is about 7 inches in an 
average year, and 90 percent of it occurs between the first of Novem- 
o rand the last of April, so that crop raising is dependent upon irri- 

gation. The few small rain-fed creeks which constitute the entire 
ni itural surface-water supply of the area flow only intermittently dur- 
ing winter storms. The frost-free growing season in the area av- 
erages 280 days per year. 
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Development of irrigation in the area did not begin until develop- 
ment of electrically driven pumps and electric transmission systems 
gave access to the deeper and better ground-water zones Subse- 
quent growth responded to increases in crop prices and the general 
economic level. In 1922 about 33,000 acres were irrigated. 

A 1950 crop survey indicates that about 400,000 acres were de- 
veloped for irrigation, of which 273,000 were irrigated at the time 
of the survey and the remainder was in fallow. To pump ground 
water under present conditions requires large investments ranging 
up to $60,000 for a well and pump. Since the water supply is expen- 
sive and precarious, large farm operations are the general rule in 
the area. Approximately 7 73 percent of the service area is in farms 
over 320 acres in size. 

Present town development in the area was based on petroleum dis- 
coveries that preceded farming. About 1896 the Coalinga oilfield 
was brought in, and by 1910 a stable petroleum-based community was 
established at Coalinga. 


SAN LUIS UNIT AND THE CALIFORNIA WATER PLAN 


The San Luis unit, on a broader basis, has a place in a long-range 
water plan for California. Such a plan was presented to the Calli- 
fornia Legislature of 1931 and is now being restudied on a more com- 
prehensive basis by the California State Division of Water Resources. 
The | San Luis unit of the Bureau of Reclamation fits in physically 
and financially with the more extensive plan of the State. 


ProptemMs ARE RECONCILABLI 


No irreconcilable engineering or financial problems are involved in 
coordinating the construction of the San Luis unit and of other fea- 
tures of the California State water plan. The long-range, multiple- 
purpose plan developed by the State division of water resources pro- 
vides for water storage on the Feather River, flood contro] on that 
stream, power generation, and transportation of water to the San 
Francisco Bay area, the San Joaquin Valley and southern California. 
As far as service to the San Luis area is concerned, the State and 
Bureau plans are basically similar. Both propose a pumping diver 
sion from the Sacramento-San Joaquin Delta, use of San Luis Reser- 
voir site and a high-level canal from the reservoir to convey water 
throughout the service area 

The principal physical difference between the two plans is that the 
Bureau would make use of the existing ‘Tracy pumping plant and 
Delta-Mendota Canal for initial service whereas the State plan would 
require separate facilities, and that the State plan would aeealie more 
expanded facilities for transportation of water southward. Thus, 
physical coordination of the two plans should present no insurmount- 
able engineering problems. Since the physical facilities and the plan 
of operation are so similar it seems reasonable to expect that construc- 
tion of the facilities by the United States for subsequent operation as 
a unit of the contemplated Feather River project should assist the 
State in its larger endeavor without necessarily requiring higher 
water charges to users in the San Luis service area. 
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PLAN OF DEVELOPMENT , 


The recommended plan of development lends itself to discussion 
in 2 parts—the 5 basic elements which led to the operational plan; 
and the new physical facilities required for execution of the plan. 
The first basic element considered was the fact that the flows which 
waste to the Pacific Ocean each winter and spring from the Sacra- 
mento-San Joaquin Delta are sufficient, if reservoir storage is pro- 

vided, to furnish an adequate water supply for the San Luis unit. 
The second basic element is that the San Luis Reservoir site exists on 
San Luis Creek within a few miles of the service area. The site is 
suitable for a reservoir to store and regulate the wintertime surpluses 
of the delta so that they may be used to satisfy summertime irrigation 
demands. 

The third basic element is that existing Central Valley project 
features, the Tracy pumping plant and Delta-Mendota Canal, could be 
used to transport the required portion of the delta surpluses to San 
Luis Reservoir for regulation. The Delta-Mendota Canal receives 
water lifted from the Sacramento-San Joaquin Delta by the Tracy 
pumping plant for conveyance 117 miles southeastward to Mendota 
pool on the San Joaquin River. 

Sixty-seven miles from the Tracy pumping plant, the canal passes 
within 214 miles of the proposed San Luis Reservoir. The primary 
operational requirement of the canal is to supply irrigation water 
to northern San Joaquin Valley lands. This operation requires the 
entire canal capacity only at the peak of the irrigation season in 
the summertime. Consequently, the pumping plant and canal have 

capacity available during all other months to divert and transport 
the delta surpluses to the San Luis Reservoir. 

A fourth basic element considered is the large block of electric 
energy that. would be required each year if the water surpluses of the 
sea-level delta are to lifted to the San Luis unit service area at eleva- 
tions of from 200 to 485 feet above sea level. Facilities of the Central 
Valley project represent an economic source from which to obtain the 
needed huge block of energy. Estimates are based on power supplies 
from Federally-constructed powerplants of the Central Valley project. 

Even with low-cost power, the cost of providing an adequate water 
supply to the area would be high. Thus the fins al basic element. con- 
sidered was that San Luis unit would need the financial assistance 
that could be obtained through financial integration with other units 
of the Central Valley project, including the T rinity River division now 
under construction. 


COST OF PUMPING REDUCED BY PLAN 


The plan of development has several advantages. Through the use 
of Central Valley project facilities the cost of pumping on the San Luis 
unit is reduced. The irrigators are provided with needed repayment 
assistance in the form of surplus commercial power revenues from the 
Central Valley project. Interference with the water supply of any 
downstream users is minimized because of the timing of diversions 
and the location of the point of diversion. 
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The recommended plan of development is consistent with the com- 
prehensive plan of development for the entire Central Valley Basin 
as presented in Senate Document No. 118, 81st Congress, 1st session. 
It represents a step forward in the logical and orderly development 
of the awter resources of the State of California. As mentioned pre- 
viously, it easily could be adapted to operate as a part of the State’s 
Feather River plan which could serve southern San Joaquin Valley 
and southern California areas. 





COST-AND-BENEFIT RATIO 


Annual equivalent benefits of the San Luis unit are summarized in a 
Bureau of Reclamation report, as follows: 
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Mi pal 1 ] 1 636. 000 636, OOO 

Re M) 55, OOO 

W ( 37 

Fi ; iM) 300, 000 

} } 14? ( 942, 000 | 
} 


Comparing total annual equivalent benefits of $41,393,000 
and costs of $16,564,000, the ratio of benefits to costs is found 
to be 2.50 to 1. If only primary benefits are considered, the 


EEE 


benefit-cost ratio is 1.07 to 1. This relationship demonstrates | 
the economic justification and desirability of the San Luis 
unit from the national standpoint. 


ALLOCATION AND REPAYMENT 


| 

Since the San Luis unit is planned as part of the Central 
Valley project both operationally and financially, repayment 
prospects have been tested | by analyzing the Central Valley 

project asa whole. The capital cost allocation and probable 
repayment by project functions for the Central Valley proj- 
ect with San Luis unit added are summarized below. The 


cost allocation was made by the use of the separable cost- | 
remaining benefits method. Distribution systems %* not in- | 
cluded as they : ire repaid, if federally constructed, by sepa- | 
rate contracts and not from the net oper ating revenues shown \ |) 
in the tabulation. i 















| 
| 
| 
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Net operating revenues 
through fiscal year 2014 
Cost alloca- 


Function tion ! | 
For repay- | Interest and 
ment | earned 
surplus 
Nonreimbursable: | 
Navigation- -- ; = . --<--| $18,472,000 
Flood control _ . a 52, 749, 000 | a 
Fish and wildlife i oe ‘ 6, 065, 000 intchteka dae ied baw - 
Recreation_-.. ‘ ee aaa 305, 000 s : 
Total nonreimbursable selene ibion 77, 591, 000 a ei 4 
Reimbursable: | | 
Irrigation - ..| 696, 149,000 | $493, 725, 100 . : 
Commercial power .| 195,956,000 | 372,446,000 | 2 $137, 198, 300 


Municipal and industrial water service 18,612,000 | 44,545,900 | 3 11,028, 400 


910, 717, 000 “148, 226, 700 


| 
|_ 
Total reimbursable_.._.-. eae | 910, 717,000 


IN | ahi coc ccrecoe, Slentirn ee anudeatae eee 988, 308, 000 


1 Cost allocation as of May 1955, 
2 Includes $38,419,400 interest and $98,778,900 in earned surplus, 
$ All interest—not applied toward repayment. 


The repayment analysis has indicated that a water rate of 
$7.50 per acre-foot will be required for the San Luis unit, a 
rate well within the ability of the water users to re pay. 


The comments of the Department of the Interior and the Bureau 
of the Budget on S. 1887 are as follows: 


CoMMENTS OF THE DEPARTMENT OF THE INTERIOR, 1958 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 30, 1958. 
Hon. James FE. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D.C. 


Dear Senator Murray: This responds to the request of June 25, 
1958, from Senator Anderson, chairman of the Subcommittee on Irri- 
gation and Reclamation, for the views of this Department on the pro- 
posed amendments contained in Committee Print No. 2, di ated June 25, 
1958, of S. 1887, the San Luis unit, Central Valley project, authoriza- 
tion bill. 

Subject to the consideration of the views expressed herein and our 
suggestions for amendments, this Department would not object to the 
enactment of S. 1887 in the form in which it appears in Committee 
Print No. 2. 

In our letter to you dated May 21, 1958, we commented on the pro- 
posed amendments contained in the committee print of S. 1887, dated 
May 1, 1958. We note that certain of the suggestions which were 
made in that letter have been incorporated in Committee Print No. 2 
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The proposal contained in Committee Print No. 2 would authorize 
the construction by the Federal Government of the San Luis unit and 
certain facilities which would be used jointly by the United States 
and the State of California. Provision would be made for the United 
States and the State of California to enter into an agreement with 
respect to the construction, operation, and financing of the joint-use 
facilities. None of the construction authorized by the proposal could 
be undertaken until such an agreement is executed, except that, in 
the event no agreement is reached by July 1, 1960, if, after consulta- 
tion with the Governor of California, the Secretary of the Interior 
shall determine that the prospects of reaching an accord are not 

“reasonably firm,” he may proceed with construction, after having 
reported thereon to the Congress and the elapse thereafter of 90 days 
during which the Congress is not adjourned for more than 3 days. 
In general, this arrangement would provide a reasonable opportunity 
for negotiating an agreement on the construction of the Federal de- 
velopment in a manner which would permit certain of its main sup- 
ply features to serve both the San Luis unit and the proposed Feather 
River project of the State of California and, in addition, a procedure 
whereby construction of the Federal project could proceed, after a 
oviven period of time, in the event of failure to reach such an 
agreement. 

We should like to comment on the specific items mentioned in Sena- 
tor Anderson’s June 25 letter in the order in which they are set forth: 

1. Section 1 of Committee Print No. 2 is designed apparently to 
present a reasonable basis for adequately protecting the investment of 
the Federal Government in those facilities of the San Luis unit which 
would be constructed in a manner to permit future expansion for use 
by the State of California. However, the proposed language appears 
to us to be ambiguous in this connection. The sentence beginning 
at line 11 on page 2 defines the engineering features of the San Luis 
unit, and included in this definition are the main supply features, such 
as the dam and reservoir, forebay, afterbay, and San Luis Canal. The 
first sentence of section 1 would authorize the Secretary of the In- 
terior to construct, operate, and maintain the San Luis unit “and 
* * * additional works for joint use with the State of California 
(hereinafter referred to as joint use facilities).” [Emphasis 
supphied.| It has been our understanding that the concept of the con- 
struction of the San Luis unit in such a manner that certain of its 
main supply features could be used in the coordinated operation of 
both the federally constructed San Luis unit and the State-constructed 
Feather River project did not contemplate the construction of any 
separate additional works to be used jointly. If this understanding 
conforms with the purpose of the provisions of section 1, we suggest 
that it be amended to reflect this intention. This could be accom- 
plished by amending section 1 in the following manner 

(a) After the word “project” in line 8 on page 2 insert a pe- 
riod, and delete the remainder of that sentence. 

(6) Delete in line 12 through line 15 on page 2 the language 
reading “, which may, upon agreement by the State of California 
or some other public agency which agrees to assume the costs 
thereof, be constructed to permit future expansion,” 


oat 
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(c) Inline 19 on page 2, after the period, add two new sentences 
reading substantially as follows: “The works (hereinafter re- 
ferred to as joint-use facilities) for joint use with the State of 
California (hereinafter referred to as the State) shall be the 
dam and reservoir at or near the San Luis site, forebay and after- 
bay, if required, and the San Luis Canal. Those joint-use facili- 
ties may be constructed to permit future expansion upon agree- 
ment by the State or some other public agency to assume the added 
cost involved, as later provided in this Act.” 

(d) In line 10 on page 4, in line 10 on page 10, and in line 4 
on page 13, delete the word “and” and substitute therefor ”, in- 
cluding” 

The proposed amendment in lines 24 and 25 on page 2 and in 
ead | through 12 on page 3 would provide for (a) an irrigation re- 
payment contract with a repayment period of not to exceed 50 years, 
(6) distribution systems repayment contracts, prior to construction 
of irrigation distribution facilities, with conservancy-type organiza- 
tions, and (c) contracts for municipal water supply without regard 
to the limitations of section 9 (c) of the Reclamation Project Act of 
1939. 

Consistent with our pattern of operation of the Central Valley 
project in contracting with more than 50 irrigation districts or other 
water-users organizations, use on the San Luis unit of water service 
contracts under section 9 (e) of the 1939 act is required, in our opinion, 
for the orderly administration of the Central Valley project. This 
type of contract, which is renewable under the terms of the act of 
July 2, 1956 (70 Stat. 483), is admirably suited to the development 


of the entire project. A requirement along the lines of the proposed 
amendment which would be applicable only to the San Luis unit and 
which is not consistent with the manner of contr acting with water- 


users organizations elsewhere on the Central Valley project would 
raise unnecessarily, it seems to us, difficult sibilinle, 

While contraets with conse rvancy-type organizations should be en- 
couraged in all applicable instances, there appears to be little need 
for such assistance for distribution systems payout as the proposed 
ame lai nt would require. It has been our experience on the Central 
Valley project that existing reclamation law contains adequate provi- 
sion for such contractual arrangements as may be required in connec- 
tion with the delive rv of irr igation and munic ipal water supply. Ac- 
cordingly, we recommend against the adoption of the proposed amend- 
ment. 

3. ‘The new proposal regarding the coordination of the State’s master 
drainage system for the San Joaquin Valley with the requirements of 
the San Luis unit and the alternative authority to proceed in the event 
the State is unable to give assurances that it will proceed with its 
master drainage plan resolves adequately the problem we had with the 
comparable provision in the committee print dated May 1, 1958. 

The proposed provision, beginning at the bottom of page 4, 
dealing with the submission of a eo to the Congress prior to 
proc eeding with the aT ae of the San Luis unit in the event 
it is determined after July 1, 1960, that the prospects of an agree- 
ment with the State of ¢ valyfornia are “not reasonably firm” is accept- 
able to this Department. 
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The provision, beginning on line 18 on page 5, with respect 
to the advance of funds’ by the State to pay for the cost of designing 
and constructing the works so as to permit their future enlargement 
by the State and the right of the State thereafter to enlarge the works 
and to the use of such additional capacity is generally “satisfactory 
to us. However, we still believe, as we mentioned in our May 21 
letter, that the State should be required to submit its plans for en- 
largement and construction to the Secretary for approval to assure 
that the Federal structures will not be adversely affected. This could 
be accomplished by adding after the word “State” in line 24 on page 5 
the words “, after approv: al of its plans by the Secretar Vs ”. In order to 
conform the language of the proposed provision with the amend- 
ments suggested above, we recommend that the words “joint-use facili- 
sed > be substituted for the word “project’ ’ in line 20 on page 5 

The proposed language beginning in line 25 on page 6 with 
reo: aad to the advance of payments by the State to permit a timely 
construction schedule is acceptable to this Department. 

7. Subsection (d) of section 3 would fix the formula for 
the sharing of the operation, maintenance, and development 
costs of the joint-use facilities. This provision would require 
such cost-sharing on the basis of the ratio of the amount 
contributed by each to the total cost of construction. In 
our opinion, there are too many factors that should be taken 
into account to permit an equitable determination of cost-shar- 
ing by the adoption of a formula such as Committee Print No. 2 
would provide. For example, use of the joint features for the Feather 
River project would involve pace operation of the San Luis 
Canal to furnish municipal and industrial water to southern Calli 
fornia. Service to the San Luis unit, on the other hand, would be on 
a seasonable basis. This is only one of the factors which ought to be 
considered in determining an equitable sharing of costs that would 
be ignored by the proposed formula. Other factors include the 
amounts of water delivered, peak canal capacity requirements, and 
magnitude of savings through joint-use. We believe that an equitable 
sharing of costs should be determined by negotiation and agreement 
rather than by a fixed formula in authorizing legislation. Accord- 
ingly, we recommend that the language of the committee print dated 
May 1, 1958, be restored. 

8. Senator Anderson’s letter indicates that the provision relating 
to the transfer of title to the facilities of the San Luis unit are pro- 
posed to be eliminated on the ground that section 6 of the Reclamation 
Act of 1902 (32 Stat. 388, 389) provides that title to such works shall 
remain in the United States until the Congress shall otherwise pro- 
vide. We do not object to the proposed deletion of section 3 (c). 

Proposed subsections (f) and (g) of section 8 would provide that 
the rights of the United States and of the State to the use of the 
capacities of the joint-use features shall be based upon the ratio of 
the contribution of each to the total capital costs of such features with 
a requirement that the United States shall have a right to the use of 
no less than 1 million acre-feet of the capacity of the San Luis Reser- 
voir. While this proposed fixed formula might work for San Luis 
Reservoir, especially as the proposed language guarantees 1 million 
acre-feet of capacity for Federal use, we doubt that it would be work- 
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able for the San Luis Canal. On the basis of data now available, the 
ultimate capacity of the San Luis Canal for joint would vary 
from 12,500 cubic feet per second at the head of the San Luis unit 
service area to 7,000 cubic feet per second at the lower end of the 
service area. The required capacity for the Federal project would 

vary from 6,800 cubic feet per second at the head of the service area 
to 700 cubic feet per second at the lower end of the service area. Thus, 
the requirements of the Federal ome would range from 55 percent 
to 10 percent of the capacity of the San Luis- Kettleman City portion 
of the San Luis Canal. A formula that would give a flat overall per- 
centage, such as the proposed language would. provide, would obvi- 
ously not conform with those requirements. 

Detailed operational studies by the Bureau of Reclamation and 
the State will be required to formulate a plan of operation for joint 
use. Only after such a study can the Federal and State needs and 
their inte rrelationship be determined. 

We believe that the Federal Government should be assured of the 
use of sufficient capacities in the joint facilities necessary to serve the 
San Luis unit. The problem then would become one of construction 
of the joint-use features to capacities sufficient to accommodate State 
needs also. 

Sections 8 (g@) and (h) of committee print dated May 1, 1958, would 
provide the necessary guarantees to protect both Federal and State 
investments if joint-use features are properly designed. We recom- 
mend that the language of the sections be restored to that which 
appear ed in the committee print di ited May 1, 1958, in lieu of sections 
3 (f) and (g) of committee print No. 2 

10, Section 5 is a new proposal hie h would authorize water service 
from the Central Valley project, by way of the Pacheco tunnel route, 
to lands and municipalities in Santa Clara, San Benito, Santa Cruz, 
and Monterey Counties. Under the provisions of section 5, an in- 
vestigation and report on the feasibility of the proposal] would be 
required, provided the local water authority or other public agency 
or agencies should agree to pay one-half of the cost thereof. If the 
report should indieate that the work would be feasible from an engi- 
neering and an economic standpoint, is reviewed by the State, and is 
approved by the Secretary and the Congress, construction could then 
be undertaken, but not prior to July 1, 1962, unless in the meantime 
the Governor should notify the Secretary that the State approves the 
construction of the proposed works by the Federal Government. 

As we indicated in our May 25 letter, the furnishing of a new sup- 
ply of water to the area concerned is covered by the State’s water plan 
and we would not. wish to overlap or duplicate the State’s program, 
studies, or plans, unless, of course, we were specifically directed to do 

oby the Congress. 

The question of requiring the local interests to pay all of the costs 
of the investigation has not been raised heretofore to our knowledge. 
If the Congress were to direct us to undertake this proposed investi- 
gation, we would, of course, not object to a requirement that it be 
made only if the local interests advance all such costs. 

11. We have no objection to the new section 7 which would provide 
specifically that the Federal reclamation laws shall not be applicable 
to lands served by the State outside the San Luis unit service area. 
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The present estimated capital cost of the San Luis unit is 
290,430,000, exclusive of the costs of constructing distribution and 
drainage systems. ‘This estimate is based on October 1957 prices and 
upon use of off-peak power for project pumping. This represents an 
increase of $61,300,000, over the cost estimate given in this Depart- 
ment’s interim San Luis unit report to the Congress of December 17, 
1956, which was based on January 1954 prices. “About $29 million of 
this increase is due to rises in construction price levels and the re- 
mainder, about $32 million, to provisions for off-peak pumping not 
included in the plan presented in the interim report. 
The estimated cost of the major features involved is as follows: 


San Luis Dam and Reservoir ite tae aA e devabereais _.. $67, 178, 000 

Intake Canal (Delta-Mendota Canal to San L uis forebay pumping 
NORTE Di cee ogee ee a ete ced = 903, 000 
San Luis forebay pumping plant_- ee reese tea ee ae ae 5, 858, OOO 
San Luis Forebay Dain and Reservoir_________ ‘ = 3, 160, 000 
San Luis Intake Canal rg el ee “es ; 1, 920, 000 
San Luis pumping plant ; aici ae __ 60, 241, 000 
Pleasant Valley pumping plant_ sits tae a Ren a 5, 759, 000 
Relift pumps on distribution system = : _ 21, 738, 000 
San Luis Canal ari eh eeene pains sakamiasaesuiok : = 77, 900, 000 
Pleasant Valley Canal and Pump Intake Canal $, 950, 000 
Channels, levees, and floodworks : 25, 200, 000 
Tracy switchyard additions ‘ y . 616, 000 
Tracy-San Luis 230 ky. transmission line $, 591, 000 
San Luis Canal transmission line, 115 kv : 1, 893, 000 
San Luis switchvard i 4.477. 000 
Transmission line to forebay pumping plant 133, 000 
San Luis forebay switchyard : 223, 000 
Pleasant Valley switchyard eas > ; 307, 000 
Relift substations 608, OOO 
Distribution system, 13.8 ky : 1, 546, 000 
General property 1, 229, 000 
Tota 2O0, 430, 000 


The estimated cost of San Luis Dam and Reservoir constructed to 
] million acre toot capacity and designed to serve the San Luis unit 
only is $56,364,000, The added cost of making provisiol for later 
enlargement is $10.814.000. However, even if it is built as an all 
Federal project, future enlargement of San Luis Reservoir to 2 
million acre-foot capacity would be contemplated to serve lands 
further south in the San Joaquin Valley in the potential Avenal Gap 
unit service area. For this reason the cost of providing for enlarge- 
ment is included in the original plan for San Luis Dam and Reservoir 
and is reflected in the $290,430,000 total estimated cost of the San Luis 
unit supply works. 

There are also other costs for future service provisions included 
the above estimate. The estimate for pump discharge lines contains 
S4 million for future service and the San Luis Canal estimate includes 
S2.887.000 for the same purpose. Thus, of the $290,430,000 estimate, 
a total of $17.701,000 is included for future enlargement or for future 
service. 

If the San Luis unit is to be constructed for integration with the 
State’s Feather River project, a prob lem exists as to construction of 
the San Luis Canal. <A canal with a capac ity of 6500 cubic feet per 
second at the head of the service area would be required to serve 
only the San Luis unit. If the San Luis Canal is to serve both the 
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San Luis unit and the Feather River project, it is presently estimated 
that a comparable capacity of 12,500 cubic feet per second would be 
required. It does not appear that construction of San Luis Canal 
with initial capacity of 6,800 cubic feet per second with provision for 
later enlargement would be economical. If the canal is to serve as a 
joint-use feature, it should be constructed initially to full capacity. 
For the stretch of the San Luis Canal from San Luis Dam to Kettle- 
man City, the stretch required for the San Luis unit, the estimated 
cost of constructing the canal to full joint-use capacity is $123,600,000 
as compared with an estimated cost of $77,900,000 if it is constructed 
to serve the San Luis unit only with provisions for future service in 
the Avenal Gap unit area. 

In addition to the comments made above, we suggest that the fol- 
lowing minor technical amendments be made in order to conform the 
provisions of the bill with the amendments suggested heretofore : 

1. In line 8 on page 4, delete the phrase “(hereinafter referred 
to as the State).” 

2. In line 7 on page 6, substitute the words “joint-use facili- 
ties” for the words “project works and features” 

3. In line 17 on page 8, delete the words “the San Luis unit 
and” 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this proposed report to your committee. 
However, that Bureau requested that we advise your committee that 
the Bureau of the budget would recommend ag: ainst authorization of 
the extension contemplated in section 5 at this time and would recom- 
mend that the terms of the bill make it clear that recreation facilities 
be treated as a part of the overall Federal costs and allocated to major 
project purposes. 

Sincerely yours, 
Frep A. SEATON, 
Secretary of the Interior. 


VIEWS OF THE BurREAU OF THE BupGet, 1957 


Executive OFFICE OF THE PRESIDENT, 
SUREAU OF THE Bunce, 
Washington, D.C., July 2, 1957. 
Hon. James E. Murray, 
Chairman. Committee on Interior and Insular Affairs, 
United States Senate, Washington, D.C. 

My Dear Mr. Cratrman: This is in reply to your letter of April 
992, 1957, requesting the comments of the Bureau of the Budget on 
S. 1887, a bill to authorize the Secretary of the Interior to construct 
the San Luis unit of the Central Valley project, California, to enter 
into an agreement with the State of California with respect to the 
construction and operation of such unit, and for other purposes. 

The provisions of S. 1887 would authorize the Secretary of the 
Interior to construct the San Luis unit either as a part of the Federal 
Central Valley project or as a feature of the Feather River project 
of the State of California. The area to which irrigation service 
would be prov ‘ded by the United States would be the same in either 
case, and we understand that the Federal investment would be ap- 
proximately the same. However, under the terms of the bill, the unit, 
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if integrated with the Feather River project, could be operated and 
maintained by the State of California and, after the reimbursable 
costs had been returned to the United States, title to the facilities 
could be conveyed to the State. 

The Department of the Interior, in its proposed report on H. R. 
6035, an identical bill, recommends enactment of that measure. The 
Department suggests that consideration be given to broadening the 
scope of the authority provided by section 4 to construct or cooperate 
in the construction of drainage facilities. The Bureau of the Budget 
would have no objection to such an amendment. 

Section 5 would authorize nonreimbursable expenditures for the 
provision of minimum basic recreational facilities. The Bureau of 
the Budget believes that the costs of such facilities should be treated 
as part of the overall costs and allocated to the basic purposes of the 
project. 

The Bureau of the Budget believes that close Federal-State coopera- 
tion in the development of the San Luis unit is necessary for maxi- 
mum utilization of the water resources of California. Accordingly, 
we suggest that the committee give consideration to amending the bill 
to require that, in the event the unit is constructed as a part of the 
Central Valley project, the basic designs make provision for possible 
future expansion. 

Subject to the committee’s consideration of the above comments, 
and the amendment suggested by the Department of the Interior in its 
proposed report on H. R. 6035, the Bureau of the Budget recommends 
enactment of S. 1887. 

Sincerely yours, 
Rosert E. Merriam, Assistant Director. 


CoMMENTS OF THE DEPARTMENT OF THE INTERIOR, 1957 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 28, 1957 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs. 
United States Senate, Washington, D.C. 

Dear Senator Murray: A report has been requested from this De- 
partment on S. ve a bill to authorize the Secretary of the Interior 
to construct the San Luis unit of the Central Valley project, Califor- 
nia, to enter into an agreement with the State of California with re- 
spect to the construction and operation of such unit, and for other 
purposes. 

We recommend that S. 1887 be enacted. 

This bill, if enacted, will permit the carrying out of the proposals 
made in this Department’s project planning report on the San Luis 
unit, Central Valley project, dated August 1, 1956. After clearance 
through the Bureau of the Budget, copies of this report were trans- 
mitted to the President of the Senate on December 17, 1956, and were 
referred to your committee. 

Section 1 of S. 1887 provides for Federal construction of the San 
Luis unit works. This unit is on the west side of the San Joaquin 
River Basin along the eastern flank of the coast range. The lands to 
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be served are in western Merced, Fresno, and Kings Counties in a 
strip about 65 miles long and 13 miles wide with the central portion 
about 30 miles southwest of Fresno. 

The primary purpose of the unit, which would be integrated both 
physically and financially with the overall Central Valley project, is 
the preservation and expansion of irrigation in the unit area tirough 
the importation of water from the Sacramento-San Joaquin Delta. 
Some domestic and munic note water also would be supplied. The San 
Luis Reservoir would meet an important local recreation need. Preser- 
vation and propagation of fish and wildlife resources also would be a 
project purpose. 

Currently there are more than 400,000 acres within the unit area 
developed for irrigation. These acres are served by pumping from 
ground water which is seriously being overdrawn and lowered so that 
in any one year only a portion of the developed acreage actually re- 
ceives water. The artesian water table has for years been dropping at 
an alarming rate, and it is estimated that under present conditions only 
148,000 acres ultimately could be sustained in irrigation. An imported 
water supply is necessary to maintain even the present agricultural 
economy. Great improvement to the economy would be experienced 
by importation of this larger water supply. Domestic and municipal 
water supplies are als odeficient. E xisting supplies for these purposes 
are of poor quality, and in the case of the munic ipality of Coalinga 
potable water must be imported by railroad tank cars. The plan pro- 
posed would alleviate the domestic and municipal water problems. 

The general plan provides for the utilization of surplus flows from 
the Delta area which, when supplemented by ground water, would 
provide a full irrigation water supply for 440,000 acres out of a gross 
service area of about 500,000 acres. It is estimated that 1,126,000 acre- 
feet of water from the main San Luis Canal plus 540,000 acre-feet from 
ground water pumping would be required for unit purposes. All 
would be utilized for irrigation except 22,600 acre-feet and 17,400 acre- 
feet which would be used for, respectivley, municipal and domestic 
farm uses. 

The plan proposed would utilize off-season capac ity of the existing 
Tracy pumping plant and Delta-Mendota Canal to deliver surplus 
Delta water to the proposed San Luis pumping plant forebay. From 
there the water would be pumped for storage into the proposed 1 
million acre-foot capacity San Luis Reservoir and for later delivery 
to the lands to be served. (It may be noted, in addition, that our 
plans call for the release of water from San Luis Reservoir to meet 
part of the demands in the Delta-Mendota Canal area in critical dry 
years when shortages would be shared by all Central Valley project 
water users.) When possible during the irrigation season, water 
would be pumped directly into the proposed 104-mile-long San Luis 
Canal for delivery to the unit distribution system, At mile 76 on the 
San Luis Canal, the proposed Pleasant Valley pumping plant would 
lift water into the proposed Pleasant Valley Canal to serve some of the 
higher elevation lands at the southern end of the unit area. An elec- 
trical distribution system to serve unit pumps; channels, levees, and 
flood works to protect project features; and relift pumps on the 
high sides of the main canals would also be required unit works. 

In addition to these major works, which are recommended for Fed- 
eral construction, a distribution system, an adequate drainage sys- 
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tem, and deep wells for ground water pumping would be required. 
The last of these three items is proposed for non-Federal construction. 
The first two are rec ommended for either non-Federal or Feder al con- 
struction. Suitable arrangement for their accomplishment prior to 
initiation pi construction will be necessary to assure the success of the 
overall unit. 

Section 1 of S. 1887 also provides that “construction of the San Luis 
unit shall not be commenced until the Secretary has secured, or has 
satisfactory assurances of his ability to secure, all rights to the use of 
water which are necessary to car ry out the purposes of the unit and the 
terms and conditions of this act.” In view of the uncertainties created 
by certain recent decisions of the California Supreme Court which 
are now before the United States Supreme Court for review, this is 
an eminently wise provision. 

Sections 2 and 3 of S. 1887 deal with the making of an agreement 
between the State of ¢ ‘alifornia and the United States under which 
the San Luis unit works would be designed, constructed (either 
initially or later), and operated to permit their use by the State for 
delivering water to areas beyond the San Luis unit service area. 
Under the agreement contemplated by the bill, the State, among other 
things, would also make available to the United States a proper share 
of the funds needed for construction of the enlarged works; would 
transfer to the Government such lands and interests as it owns and 
as are required for joint facilities; would pay either an appropriate 
share of the operation and maintenance costs of San Luis unit works 
constructed or designed to be constructed for joint use and of other 
Central Valley project works which are of service to it, or would pay 
a service charge in connection therewith: would be entitled to have 
transferred to it title to the San Luis unit works after repayment of 
the Central Valley costs assigned to the unit is completed; and would, 
if it takes title to the unit work or if their care. operation, and main- 
tenance are transferred to it, also take over, in effect, the obligations of 
the United States with — to water service. 

Provision for such an agreement, the terms of which will neces- 
sarily have to be negoti: res: in detail, is satisfactory to this Depart- 
ment and will, it is believed, go a long w ay toward resolving potential 
conflicts of interest which earlier review of the planning report by 
the State revealed. 

Section 4 of S. 1887 deals prine ipally , with the construction of a 
drainage system for the San en unit and provides for the use of 
the system . others. While the prov isions of the first sentence of this 
sec tion (p. 7, line 23, through p. 8, line 8) are adequate to serve the 

San Tauis ani and would not be objected to by this Department, it 
should be pointed out that the State of ( ‘alifornia is contemplating 
a master drainage plan for the entire west side of the San Joaquin 
Valley. . In order to permit better coordination of the San Luis proj- 
ect dr \inage needs with this plan, we recommend that consideration 
be given to broadening the sareed of this sentence by substituting 
for that portion of it which begins with “to enter” at the end of line 

,. page 8, and closes with line 8 of the same page, language along the 
following lines: 


“to construct, operate, and maintain and to participate with others 
in the construction, oper: ation. and maintenance of drainag > faci ilities 


to serve the general area of which the lands to be served Bs the Sar 
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Luis unit are a part. No such construction or participation in con- 
struction which involves the expenditure of Federal funds shall be 
undertaken by the Secretary, however, until a contract or contracts 
‘conforming generally to the provisions of the Federal reclamation laws 
ind providing, among other things, for the advance or repayment to 
the United States of its expenditures therefor shall have been entered 
nto. 

As is indicated in the planning report, to which reference has 
heen made above, our studies show that the unit is economically 
feasible and has a very favorable benefit-cost ratio. The present in- 
dicated cost of the major works is about $305 million, and we suggest 
that the blank in line 24, page 8, of the bill be filled in with the 
expression “$305 million (January 1957 prices).” Virtually all of 
these costs are reimbursable. All those that are would be returned 
within 50 years from the time the San Luis unit goes into operation. 
(Any additional costs incurred for distribution systems would be 
‘covered by the usual 40 year repayment-type contract. 

Che data called for by Public Law 801, 84th Congress, are attached 
for your information. 

The Bureau of the Budget has advised that there would be no ob- 
ection to the submission of this report to your committee. 

Sincerely yours, 
a Roger C. Ernst, 
A ssistant NeCre tary of the Interior. 


Ty ] 1° 
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AUTHORIZING CONVEYANCE OF LAND AT FORT 
CROWDER MILITARY RESERVATION TO THE CITY OF 
NEOSHO, MO. 


Avucust 5, 1958.—-Ordered to be printed 


Mr. Syminoaton, from the Committee on Armed Services, submitted 


the following 
U Ni . wiétl 
OF MICHIGAN 


REPORT 


[To accompany 8. 3534] 
MAIN 
The Committee on Armed Services, to whom was referre®&H2 WalROOM 
(S. 3534) to provide for the transfer of title to certain land at Fort 
Crowder Military Reservation to the city of Neosho, Mo., and for 
other purposes, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE OF THE BIL 


The purpose of this bill is to authorize and direct the Secretary 
of the Army to convey approximately 181 acres of land at Fort 
Crowder Military Reservation to the city of Neosho, Mo., upon 
payment of fair value as determined by the Secretary of the Army. 


NEW LEGISLATION 


This is new legislation and does not amend existing law. 

The land which is the subject of this bill is part of the Fort Crowder 
Military Reservation. It is aa installatioa consisting of approxi- 
mately 10,500 acres at an original cost of slightly under $400,000. 
The 181 acres involved in this bill were acquired in 1943 at a cost 
slightly under $10,000. Therefore, the fair value would be that price 
plus whatever appreciation has resulted in the intervening years. 
The Fort Crowder Military Reservation was established in McDonald 
and Newton Counties, Mo., in 1942, and was used during World War II 
for the training of Signal Corps troops. 

The land described in this bill was on the perimeter of the installa- 
tion bounded on one side by United States Highway No. 71, and on 
the other side by the Kansas City Southern Railway. 
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The Department of the Army has placed no improvements on the 
property since its original acquisition. During the intervening time, 
property has at times been made available for civilian agricultural 
and grazing utilization under a lease that currently extends to Febru- 
ary 1962. The prorated annual rental for the 181 acres is $262. 

All mineral rights, including gas and oil, would be reserved to the 
United States. 

FISCAL DATA 


Enactment into law of this measure would not involve the expendi- 
ture of any Federal funds. 


COMMITTEE POSITION 


The Armed Services Committee recommends that this measure be 
enacted into law in view of the fact that the Department of the Army 
states that the Jand described in the bill is not required to fulfill 
military requirements, and therefore, is available for disposal as 
surplus property; and, that the consideration for conveyance of title is 
to be upon payment of fair value as determined by the Secretary of the 
Army. 

DEPARTMENTAL DATA 


The Department of the Army has no objection to this measure as is 
evidenced by letter dated July 1, 1958, from Wilbur M. Brucker, 
Secretary of the Army, which is set out below and made a part of this 
report. 


Secretary Brucker also indicates that neither the Department of 
Defense nor the Bureau of the Budget have any objection. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., « July 1, 1958. 
Hon. Ricuarp B. Russet, 
Chairman, Committee on Armed Services, 
United States Senate. 


Dear Mr. CuHarrRMAN: Reference is made to your request to the 
Secretary of De fense for the views of the Department of Defense with 
respect to S. 3534, 85th Congress, a bill to authorize the Secretary of 
the Army to convey approximately 181 acres of land at Fort Crowder 
Military Reservation to the city of Neosho, Mo. The Secretary of 
Defense has delegated to the Department of the Army the responsi- 
bility for expressing the views of the Department of Defense thereon. 

The Department of the Army, on behalf of the Department of 
Defense, interposes no objection to enactment of the above-mentioned 
bill, the purpose of which is stated in its title. 

The Camp Crowder Military Reservation was established in Me- 
Donald and Newton Counties, Mo., in 1942 and was used during 
World War ITI for the training of Signal Corps troops. An area con- 
aining 1,919 acres was transferred last year to the Department of 
the Air Force. Other areas have from time to time been sold as sur- 
plus. The installation, currently designated as Fort Crowder, is in 
an inactive status and comprises 10,458.31 acres of land acquired at 
a cost of $370,119. 
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The land described in S. 3534 is on the perimeter of the installation, 
bounded on one side by United States Highway No. 71 and on another 
side by the Kansas City Southern Railway. The 181 acres involved 
were acquired in 1942 and 1943 from 5 owners at a prorated cost of 
$9,875. The Department of the Army has placed no improvements 
on the property which has been made available for civilian agriculture 
and grazing utilization under a lease that currently extends to Feb- 
ruary 28. 1962. The prorated annual rental for the 181 acres is $262. 

The land deatal in S. 3534 is not required to fulfill military 
requirements. It is therefore available for report to General Services 
Administration for reassignment or disposal in accordance with the 
Federal property and Administrative Services Act of 1949 (63 Stat. 
377). However, the Department of the Army, having no further 
need for the property, would interpose no objection to any disposal 
Congress deems appropriate. 

Should the committee favorably consider this legislation it is reeom- 
mended that the bill be amended to preserve the integrity of easements 
previously granted by the United States across the property involved 
and to assure the retention of any utilities placed in the property in 
connection with activities at Fort Crowder by deleting lines 1 to 3, 
page 3 and inserting in lieu thereof the following: 

“Sec. 2. The conveyance authorized by this ‘Act shall be subject to 
existing easements and shall be effected by quitclaim deed which may 
contain conditions deemed necessary by the Secretary of the Army to 
reserve to the United States the right to maintain utility lines required 
by the United States.”’ 

Enactment of this measure will involve no Department of Defense 
funds. 

This report has been coordinated within the Department of Defense 
in accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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"TUAL SECURITY APPROPRIATION BILL, 1959 
Ordered to be printed 


HAYDEN, from the Committee on Appropriations, subinitted the 
follow We 


REPORT 


[To accompany H. R. 13192] 


hae Comimiites On Appropri: Lions, LO whom was re ferred Line Hill 
(H. R. 13192) inaking appropriations for mutual security for ihe fiseal 


' ' ” tO” ’ 
Veal ending dune 560, 1959, alia tor other purposes, 1 port the same to 


the Senate with various amendments and present herewith informa- 
tion relative to the changes mad 


Amount of bill as passed Hous $3. O78, 092. 500 


{mount of increase by Senate 440, 000, 000 


Amount of bill as reported to the Senate 518, 092, 500 
Amount of estimates, 1959 3, 950, 092. 500 
Amount of appropriations, 1958 3, 435, 810, 000 
The bill as re porte d to the Senate 


Under the estimates for 1959_ _- 432 000. 000 


Q)ver the appropriations for TOE 2, 282, 500 
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ASSISTANCE TO SCHOOLS AND LIBRARIES 


Under the terms of section 400 (c) of the Mutual Security Act of 
1954, as amended, the President is authorized to use not to exceed 
$10,000,000 for assistance to schools and libraries abroad, founded or 
sponsored by citizens of the United States, and serving as study and 
demonstration centers for ideas and practices of the United States. 
The appropriation act for the fiscal year 1958, contained a prohibition 
against the use of any funds for this purpose. This year the ap- 
propriation act does not contain any such prohibition. The com- 
mittee desires to commend the American University of Beirut and 
expresses the hope the administration will be able to assist the univer- 
sity with some of its current needs under this provision. 


LATIN AMERICA 


The committee considered an amendment to provide $25,000,000 
for special assistance to Latin America, under section 400 (b) of the 
Mutual Security Act. The committee did not approve this request 
in view of the fact that it made an additional $280,000,000 available 
to the Development Loan Fund over the amount provided in the 
House bill and further that loans can be obtained by these countries 
from the Export-Import Bank and the International Bank. 


PROCUREMENT IN THE UNITED STATES 


The committee has learned that in some instances the dollars pro- 
vided for foreign aid have been used to purchase commodities and 
goods in foreign countries rather than in our own country. The com- 
mittee abhors this practice and strongly urges that since the moneys 
used for the mutual-security program are derived solely from funds 
provided by the American taxpayers that purchases should be made 
at home wherever possible. Certainly this policy will contribute to 
employment in the United States and greatly assist those areas 
suffering economic distress. 


MILITARY ASSISTANCE 


The budget request for military assistance was $1,800,000,000. 
The following table shows the proposed distribution by area: 


Kurope_- a ‘ — 565, 000 
Africa__ \ ‘ ‘ 22 7, 324, 000 
Near East and South Asia : : 27 79) 584, 000 
Far Kast : apical : 399, 120, 000 
Latin America : “— ; 33, 308, 000 
Nonregional _ ~ : 87 +, 099, 000 

Total military assistance F he ‘i 1, 800, 000, 000 


The Mutual Security Act of 1958 sthinesiven dors appropriation of 
$1,605,000,000 in new obligational authority for military assistance. 
The committee recommends an appropriation of $1,515,000,090 for 
this item. This is a reduction of $285,000,000 from the budget 
request, and a reduction of $90,000,000 from the amount authorized. 
It is the same amount as was recommended by the House bill. 

A limitation of $25,000,000 for administrative expenses which is 
the full amount of the budget estimate, has been approved for this 
program for fiseal year 1959. 
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DEFENSE SUPPORT 


The committee was advised that defense support is that economic 
assistance which is provided, in addition to military assistance, in 
order to secure a specific contribution to the common defense by 
another country in which United States military aid is helping to 
support significant military forces. 

The budget request for this item was $835,000,000, as follows: 


Europe__--- ee aces ir : :, $45. 000. 000 


Near East and South Asia__ 195, 000, 000 


Her Mast... osx See ete aS Wiatsaen 8 5 ror: 595, 000, 000 


ii we 7 Pali 835, 000, 000 


Total, Defense Support_-_-_- 


The amounts for individual countries are classified. The countries 
inclided are: Spain, Greece, Iran, Turkey, Pakistan, Cambodia, 
Korea, Laos, Philippines, Taiwan, Thailand, and Vietnam. 

The Mutual Security Act of 1958 authorized the appropriation of 
$810,000,000 for defense support. There is recommended in_ the 
accompanying bill an appropriation of $790,000,000 which is an in- 
crease of $90,000,000 over the House bill. 

The appropriation recommended is a reduction of $45,000,000 
from the budget request, and a reduction of $20,000,000 from the 
amount authorized. 

The committee has also provided in the bill tha not less than 
$50,000,000 of the amount appropriated be used in Spain. 


DEVELOPMENT LOAN FUND 


The committee has included in the bill the sum of $580,000,000 for 
this fund, which is a reduction of $45,000,000 from the budget estimate 
and the amount authorized. This is an increase of $280,000,000 
over the House bill and the amount appropriated for fiscal year 1958. 

The Mutual Security Act of 1957 authorized an appropriation of 
$500.000.000 without fiscal vear limitation for this fund in fiseal vear 
1958. This same legislation also authorized an additional $625,- 
000,000 to be appropriated to the President without fiscal vear 
limitation, for advances to the fund beginning in the fiscal vear 1959. 

The committee has provided in the bill a limitation of $1,250,000 for 
administrative expenses for this program which is $250,000 over the 
House bill and $250,000 under the budget estimate 


TECHNICAL COOPERATION 


Technical cooperation Is a program for the sharing of knowledge, 
experience, techniques, and skills with peoples of less developed areas 
for the purpose of helping them to further their economic development 
and to increase their standards of living. Its objective is to help the 
people Ss of these countries to help themsleves by apply Wig up-to-date 
methods to their economic and related social and covernmental 
problems. Technical coop ration is extended yy sending technicians 
to participating countries to advise and teach, and by bringing selected 


foreign technicians to the United States or other countries for ad- 


vanced train or 
Funds have pee requested ior proposed programs iOl 62 nations 


and dependent territories on a direct rovernment-lo-government 


- 
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basis, which is the general authorization item. In addition, United 
States contributions to technical assistance programs through the 
United Nations are requested in the item, United Nations technical 
assistance. There is also technical assistance provided for the 
Organization of American States. 


‘TECHNICAL COOPERATION, GENERAL AUTHORIZATION 


The budget request for this purpose was $150,000,000 and the same 
amount has been authorized to be appropriated. The committee 
concurs with the House and recommends an appropriation of 
$150,000,000, an increase of $25,000,000 over the amount available for 
obligation in fiscal year 1958. 


Unirep Nations TECHNICAL ASSISTANCE 


The committee concurs in the action of the House and has included 
$20,000,000 in the bill for this item, which is the full amount of the 
budget estimate and the authorization. It is an increase of $4,500,000 
over the appropriation for fiscal year 1958. 

The committee was advised that at the recent General Assembly of 
ie United Nations, the United States took the initiative in proposing 
a substantial enlargement of the United Nations expanded technical 
assistance program. The proposal was formulated in recognition of 


the urgent needs of the less developed countries and territories and 


t| 
l 


of their ability to make good use of technical assistance on a larger 


scple then the present United Netions program could furnish. 


ORGANIZATION OF AMERICAN STATES 


The full budget estimate of $1,500,000 is recommended for 1959. 
This isthe amount recommended in the House bill. The same amount 
was provided for 1958 


SPECIAL ASSISTANCE AND OTHER PROGRAMS 


SPECIAL ASSISTANC! 


FP The Mutual Security Act of 1958 authorizes an appropriation of 


$202.500,000 for “Special assistance.’ ‘The committee has included 


in the bill the amount of $200,000,000 for this item, a reduction of 


$12,000,000 in the amount of the budget estimate, and $2,500,000 
below the nmount authorized 

The committee recommendation is $15,000,000 in exeess of the 
House bill 

per aul tssistance | desicned to cover economic aid necessary to 
ac} ve anv of the varietv of political economic, or other objectives 

ich the United States may have in a given country. It is used 

here the upport of significant military yrees 1s not an important 
ob TeCeCllve Ol L"y ited states poli V al al where thre nssistance cannot be 
provided under technical cooperation or the Development Loan Fund. 

According to t iustifications submitted to the committee, the 
request for this item has been programed on an illustrative basis as 
follo - $95,600,000 for malaria eradication: $3,000,000 for western 
European technical exchange; and $183,400,000 for regional expenses 


( 
and tor certai Ded ic countries, the breakdown ol which is classified. 
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INTERGOVERNMENTAL COMMITTEE FOR EvUROPEAN MIGRATION 


The full amount of the budget estimate, $12,500,000, is recom- 
mended for this purpose. ‘This is the same amount as recommended 
by the House. The same amount was provided for fiscal year 1958. 

This committee assists in the movement of migrants and refugees 
from overpopulated countries of Kurope to other countries w hich ean 
use additional manpower. There are presently 27 Government 
members. It is estimated that approximately 145,000 refugees will 
be moved during 1959. 

The appropriation of such amounts as may be necessary from time 
to time for the payment by the United States of its contributions to 
the committee and all necessary salaries and expenses incident to 
United States partic) Ipati in the committee is authorized under t} 


provisions of section 105. a) of the Mutual Security Act of 1954, « 


o 


amended. 


The committee concurs with the House and recommends $1,200,000, 
the amount ot the budget estimate and the full authorization, for t} 


United States contributions for the calendar year 1959 program. 


This amount is a decrease of $1,033,000 from the appropriation for 
» ? - i i 
fiscal year 1958 

Thi procTram was aut! orized by a dit neral Assembly res lution ol 
December 2, 1957 This voluntary United Nations program will 
pe rmit the meeting of new emergency refugee situations as thev micht 


arise and will make it possible to complete the camp closure and other 


programs which are expected to remain unfi 


the United Nations Refugee 
31, 1958 


nished on termination of 
und (UNREF) program on December 


EscarpEE Program 


An appropriation of SS,600, 000, the full nmount of the budget 
estimate, the House bill and the authorization, is reeommended for 
this program. ‘This is an increase of $3,100,000 over the appropria- 
tion for fiscal year 1958. 

The United States escapee program was earried from March 1952 
until 1955 under special provisions of the Mutual Security Act of 1951 
and section 401 of the Mutual Security Act of 1954. Since 1955, 
specific legislative authority for the appropriation for the program has 
been provided in section 405 (d) of the Mutual Security Act of 1954, 
as ame nde d. 

The principal objective of the program is to reduce the numbers of 
escapees in need of assistance in Europe (including those Hungarians 
still i In camps) by rese ‘ttle ‘ment in overseas Coun tri SW hic h are see ‘king 
additional peo] le. While the ese apees are awaiting permanent 
reestablishme nt, the program supplements the considerable assistance 
of the countries of asylum and of the voluntary agencies. The 
United States contribution fills the gap which remains between what 
can be provided from these two sources and what is needed to assure a 
level of assistance considered essential, 
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Unirep Nations CHILDREN’s FunpD 


The committee recommends the full authorization and the amount 
of the budget estimate and the House bill, $11,000,000, we this item. 
This is the same amount as was appropriated for fiscal yes * 1958. 

This contribution will be used to help carry forward ee alae sup- 
ported by member countries of the United Nations for the health and 
welfare of mothers and children in the newly developed areas. 

In 1957, over 45 million children and mothers in 104 countries and 
territories received direct benefits through United Nations Children’s 
Fund aided programs. Over 16 million children were vaccinated 
against tuberculosis; 55 million children and mothers were protected 
from malaria and other insect-borne diseases; 5.6 million children were 
treated ‘vaws, and 4.5 million were given supplementary feeding. 

\!most 13,400 maternal and child health centers in rural areas, 
primarily in Asia, received aid in the form of basic equipment and 
medical supplies. 


Unirep Nations Reiger AND Works AGENCY 


‘This program provides funds for United States participation in the 
relief and rehabilitation of Palestine refugees in the Near East. This 
participation takes the form of a contribution to the United Nations 
Relief and Works Agency. 

An appropriation of $25,000,000, the full amount of the budget 
request and the authorization, is recommended for this program. In 
addition, the committee concurs in the action of the House in providing 
for the re appro} eae 4 of all unob ligated bal, ances remaining in this 
program as of ine , 1958, 


OcrAN FREIGHT 


The committee recommends the budget estimate, $2,100,000, for 
the payment of ocean freight charges on relief shipments by voluntary 
agencies. This is the full amount requested and authorized for fiscal 
vear 1959, and the amount of the House bill. It is a decrease of 
$100,000 from the amount appropriated for fiscal year 1958. 

This request is to make possible the continued support of our 
American voluntary agencies by paying ocean freight costs on their 
relief shipments abroad. No procurement costs to the United States 
Government are involved. The goods are supplied by the voluntary 
agencies and represent free donations of the American people. Thus 
for each tax dollar spent, supplies valued at about $14 are delivered 
to needy persons in friendly countries abroad. 

Thirty-one private groups cooperate in this program in 17 foreign 
countries. Their activities and services abroad, in the fields of material 
aid, refugee resettlement, and technical assistance, are considered to 
be a valuable supplement to the official programs of governments. 


Controt Act EXPENSES 
‘The Secretary of State is responsible for the administration of the 


Mutual Defense Assistance Control Act of 1951 (Battle Act) for 
controlling exports of strategic materials to the countries behind the 
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Iron Curtain by countries which receive United States aid. The 
committee recommends the sum of $1,000,000 for this item, which is 
the amount of the House bill and of the budget estimate. It is the 
same amount as was appropriated for fiscal year 1958. 


GENERAL ADMINISTRATIVE EXPENSES 


The budget request for this item is $33,000 “re exclusive of the 
recent pay act increase, and the Mutual Security Act of 1958 author- 
izes this amount to be appropriated. The committee concurs in the 
action of the House and recommends this amount for administrative 
expenses for the International Cooperation Administration. This is 
an increase of $2,496,000 over the amount provided in fiscal vear 1958. 


\DMINISTRATIVE EXPENSES, STATE DEPARTMEN’ 


This item provides for administrative expenses of the Department 
of State lich are incurred for the functions directly related to the 
mutual eee program and the United States regional office, Paris. 
Section 411 (c) of the Mutual Security Act of 1954, as amended, 
authorizes the appropriation to the Department of State of such 





amounts, not to exceed $7 million in any fiscal vear, as may be neces- 
sary for such administrative expenses. The Committee has included 
in the bill the sum of $6,692,500 for this item for the coming fiscal | 
year, which is the full amount of the budget estimate and which is 

the amount contained in the House bill 


ATOMS FOR P1 


Starting with the President’s statement to the General Assembly 
of the U nited Ni ations in December 1953, the United States Govern- 


ment, in various policy pronouncements, has indicated its desire to 
assist other friendly nations of the world in developing well-rounded 
programs for the peaceful use of atomic energy | 
The offer of assistance under this program consists of three major 
activities: (1) financing the costs of research reactors in friendly | 
nations, (2 traini i? of foreign nalttotials in the United States, and (3 | 
providing research and training equipment 
The fiscal year 1959 program is directed toward providing broader 
and more rt gates assistance to a growing number of countries | 
engaging in nuclear energy activities. In addition to those countries 5 | 
which have received grants under this program, it is expected tha H 
during fiscal year 1959 the following 15 countries will be candidates 
for grants toward the cost of research reactors and training equipment: 
Argent Cuba Peru 
Aus i! Ireland rut Lirica 
\usti N ZL S rland 
I Cis \ rwa | 1] i} | 
( p | | 
ommittee concurs in the action of the House and recommends 
appropriation of $5.500.000. whieh t amount of the budget 
requ the authorization. his is an increase of $1,050,000 over 
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PRESIDENT’S SPECIAL AUTHORITY AND CONTINGENCY FuND 


The President has asked for an appropriation of a special sum of 
money for meeting two kinds of contingencies 
(1) Those which can be foreseen but without certainty as to 
the amount which may be necessary; 
Those which cannot be foreseen but which experience has 
demonstrated will arise. 
This fund was included last year as the unprogramed part of special 
assistance. It is now treated as a separate fund in order to identify 
more plainly the a of the program. 

The budget request for the contingency fund is $200,000,000. The 
Mutual Security Act of 1958 authorized the appropriation of 
$155,000,000 for this item. The House recommended the appropria- 
tion of $100,000,000 for this item, a reduction of $100,000,000 from 
the budzet request and $55,000,000 from the authorization. 

There is recommended in the accompanying bill an appropriation 
of $155,000,000 which is an increase of $55,000,000 over the House 


bill. 





} 
} 


PRESIDENT’S FuNp ror AsIAN Economic DEVELOPMENT 


| This fund was established under the provisions of section 418 of the 
Mutual Security Act of 1955. The amount of $100 million was ap- 
propriated to remain available for obligation during the 3 fiscal 
years ending June 30, 1958. The legislation was designed to foster 
regional cooperation in the economic growth of free Asia. The 
program involved concepts entirely new to the Asian region, and has 
been slow to evolve as evidenced by the slow rate of obligation. An 
amount of $5,956,000 remained unobligated on June 30, 1958. The 
House continued the funds available during the fiscal vear 1959 and 
the committee concurs in this action. 


GENERAL PROVISIONS 
PENSIONS AND ANNUITIES 


The following restriction on the use of funds has been included 
| the bill by the committee: 


Sec. 107 Vone of the funds provided by th is Act nor any of 
} the counte rpart funds ge nerated as a result of assistance under 
th LS d lc? OT any pi Lor Act ’ hall be USé d to pay pe NSiON S, ann witie s, 
retirement pay or U1) usted service ¢ compen sation for any persons 
heretofore reat Servi) qin the armed fo CAS of any recr_prent 
country, 


lt 


FOREIGN CURRENCIES 


In order to provide for more effective utilization of certain foreign 
currencies, th ommittee included language permitting the use of 
not to exceed 50 percent of such currencies heretofore generated in 
any country under section 402 of the Mutual Security Act of 1954, 

as amended, without regard to the purposes of the appropriation 
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financing the transactions by which they were generated. Thi 
language included in the bill is as follows: 


Sec. 108. Not to exceed fifty per centum of the fore ign cur- 
rencies here tofore ge nerated in any country under section 402 
of the Mutual Security Act of 1954, as amended, may, not- 
withstanding pi Lor provisions of law, hereafte: be used an 
accordance wath the provisions of that section: Provided, That 
quarte rly reports of the use of fore Lyn CUrrencies pur suant to this 
section shall be submitted to thé Committee oO Approp? 1ations 
of the Senate and House of Re prese ntatives 
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_ Calendar No.2251 


REPORT 
No. 2205 


Copy . its _ 1958 


UNMANUFACTURED MICA AND MICA FILMS AND 
SPLITTINGS 


Avaust 5, 1958.—Ordered to be printed 


Mr. Bennett, from the Committee on Finance, submitted the 
following 


REPORT 


[To accompany H. R. 6894] 


The Committee on Finance, to whom was referred the bill (H. R. 
6894) to amend the Tariff Act of 1930 as it relates to unmanufactured 
mica and mica films and splittings, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

PURPOSE OF THE BILL 


The purpose of H. R. 6894 is to amend paragraph 208 of the Tariff 
Act of 1930 to provide a rate of duty of 4 cents per pound on all 
unmanufactured mica and to transfer to the free list mica films and 
splittings not cut or stamped to dimensions. 


GENERAL STATEMENT ON BILL 


Mica is a strategic, nonmetallic mineral which comprises a group 
of aluminum silicate minerals similar in composition and characterized 
by a high degree of cleavage which permits ready separation into thin 
sheets. As a strategic mineral, mica is being stockpiled by the 
Federal Government. Mica is essential in component parts of prac- 
tically all electronic devices and is the most important insulating 
median in the electrical industry. 

The following table sets forth the tariff status of mica as it would 
be affected by H. R. 6894: 





2 UNMANUFACTURED MICA AND MICA FILMS AND SPLITTINGS 


Import duties on mica which would be changed or abolished by H. R. 6894 





Rate under— 
Tariff 
Act par- | 
agraph 
| 





Tariff Act of Trade agreement | H. R. 6894 
1930 program 


Description 


| 


208 (a)__.| Unmanufactured block mica ‘‘valued | 4 cents a pound_- | 4cents a pound--_|} 4cents a pound. 
not above 15 cents per pound.” 
| 
| 


Unmanufactured block mica ‘‘valued | 4 cents a pound 


2 cents a pound | 4centsa pound. 
plus 25 per- plus 123% per- | 
| - cent. cent. | 
208 (c)...| Manufactured mica films and _ split- | 25 percent.-.--- -| 124 percent.....| Free. 
} tings: Not cut or stamped to dimen- | 
sion and not above '3{0.000 of an | | 
| 
i 


above 15 cents per pound.”’ 


inch in thickness. 


| 
| 

| Manufactured mica films and split- | 40 percent...-.--| 
| tings: Not cut or stamped to dimen- 

sion and above 13{0,000 of an inch 

| in thickness. 


20 percent 


Enactment of H. R. 6894 would leave unchanged the rate of duty 
on unmanufactured mica valued not above 15 cents per pound, would 
reduce the rate of duty on unmanufactured mica valued over 15 
cents per pound, and would remove the duty on uncut mica films. 
These changes in tariff treatment might result in a slight increase 
in imports of these types of mica; however, there would be a corre- 
sponding reduction in the imports of cut mica films and fabricated 
mica parts entered under paragraphs 208 (d) and 208 (e). The change 
in composition of mica imports would take place because the domestic 
mica fabricators should be able to purchase unmanufactured mica at 
somewhat lower prices, inasmuch as most of the countries shipping 
fabricated mica to the United States must import unmanufactured 
mica from the same sources as the United States. Also, mica fabri- 
cators in the United Kingdom, Western Germany, and Japan, the 
leading United States suppliers of fabricated mica, have a competitive 
advantage over United States fabricators because these countries do 
not assess a duty on imports of unmanufactured mica. 

The Department of Commerce in reporting on similar legislation 
in the 84th Congress stated as follows: 


* * * it would reduce or abolish the existing tariff rates 
on only those classes of mica, i. e., films, splittings, and high 
quality block, for which United States industry is very largely 
dependent on foreign sources. The reduction or abolition 
of these duties should result in lowering the cost of produc- 
tion to domestic industry, primarily the electrical industry. 
Since this industry is competitive, the lower production costs 
should result in lower prices to domestic consumers and 
should enable the domestic manufac:urers to compete more 
effectively in world markets. 


The Department of Commerce also expressed the view that the 
changes in the tariff treatment of imports of mica proposed by H. R. 
6894 would not have adverse effects on the domestic mining industry. 


O 





Calendar No. 2257 


85TH CONGRESS SENATE REPORT 
2d & Session No. 2206 


AUTHORIZING MASSACHUSETTS AND VERMONT TO 
DIVIDE THEIR RETIREMENT SYSTEMS FOR SOG & 


SECURITY PURPOSES OF MIC NIGAM 


SEP 2 1958 


Avaust 5, 1958.—Ordered to be printed 


MAIN 
READING ROOM 


Byrp, trom the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 11346) 


The Committee on Finance, to whom was referred the bill (H. R. 
11346) to amend title Ul of the Social Security Act to include Massa- 
cbusetts among the States which are permitted to divide their retire- 
ment systems into two parts so as to obtain social security coverage, 
under State agreement, for only those State and local employees who 
desire such coverage, having considered the same, report favorably 
thereon with amendments and recommend that the bill as amended 
do pass. 


I. PURPOSE OF BILL 


H. R. 11346, as passed by the House of Representatives, would add 
the State of Massachusetts to the list of States permitted to extend 
coverage under the old age, survivors, and disability insurance provi- 
sions of the Social Security Act to only those members of a retirement 
system who desire such coverage, provided all persons who later 
become members are covered. 

Your committee has amended the bil) in two respects. First 
Vermont would also be added to this list of States. Second, the bill 
has been amended to accord to those persons not originally choosing 
coverage under this provision of the law an additional opportunity to 
elect such coverage. 


II. GENERAL EXPLANATION OF COMMITTEE BILL 


The Social Security Amendments of 1956 included a provision 
permitting eight States (Florida, Georgia, New York, North Dakota, 
Pennsylvania, Tennessee, Washington, and Wisconsin) and the Terri- 
tory of Hawaii to divide their retirement systems into two parts so as 
to obtain old-age, survivors, and disability insurance coverage, under 

20006 
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the States’ coverage agreements with the Department of Health, 
Education, and Welfare, for only those State and local government 
employees who desire such coverage, provided all future entrants into 
into the retirement system are covered under old-age, survivors, and 
disability insurance. In 1957 this provision was extended to four 
additional States (California, Connecticut, Minnesota, and Rhode 
Island) and to all interstate instrumentalities. 

Your committee’s bill would extend this provision to the States of 
Massachusetts and Vermont. 

Under present law, when a State or local government retirement 
system is divided to provide social-security coverage for those members 
who want coverage, the members who fail to choose coverage do not 
get a second chance to obtain it. Your committee believes that there 
is a need for legislation which would allow individuals not initially in 
the group desiring coverage to have a limited additional period of 
time to consider, or reconsider, whether they wish to come under old- 
age, survivors, and disability insurance. Problems have arisen in some 
instances because individuals who would have expressed a desire for 
coverage if they had an opportunity to do so did not have this oppor- 
tunity for various reasons, such as absence from work because of 
illness. In other cases, persons who indicated that they did not desire 
social-security coverage later changed their minds. 

Your committee added an amendment to the bill which would 
afford an additional opportunity for obtaining social-security coverage 
to individuals who were included in the group of persons not desiring 
coverage. Under this amendment, a State would be permitted to 
modify its coverage agreement with the Department of Health, 
Education, and Welfare at any time before 1960, or, if later, within 
1 year after coverage is approved for the group in question, to transfer 
these people to the group desiring coverage. Such a transfer would 
1 a written request 
ie Secretary of the 


be made only in the case of individuals who fil 
with the State before the date of approval by t 
modification proposing the transfer. 

The report of the Department of Health, Education, and Welfare 
on the latter amendment as originally introduced follows: 


( 
1 
I 


DeEpARTMENT OF Hearn, EpucatTion, AND WELFARE, 
Washington, August 5, 1958. 
Hon. Harry 8. Byrp, 
Chairman. Committee on Finance. 
United States Senate, Wash ington, PD. 

Dear Mr. Cuarrman. This letter is in response to your request of 
May 26, 1958, for a report on amendment (5-22—58—A) to H. R. 
11346, a bill to amend title II of the Social Security Act to include 
Massachusetts among the States which are permitted to divide their 
retirement systems into two parts so as to obtain social-security 
coverage under State agreements, for only those State and local 
employees who desire such coverage. 

This amendment would modify the provision of the Social Security 
Act which permits a State to extend old-age and survivors insurance 
coverage to only those members of a retirement system who desire 
such coverage. As you know, the Social Security Act permits 12 
specified States, the Territory of Hawaii, and any interstate instru- 
mentality to divide a retirement system into two parts and provide 
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social-security coverage for the part consisting of the positions of 
members who desire such coverage. Services performed by the mem- 
bers who desire coverage may then be covered under old-age and 
survivors insurance; and once these services are covered, the services 
of all persons who in the future become members of the retirement 
system must also be covered. The proposed amendment would have 
the effect of permitting a second opportunity to obtain old-age and 
survivors insurance coverage for certain individuals who originally 
were in the group of persons not desiring coverage. The amend- 
ment would a a State to modify its « overage agreement with the 
Department of Health, Education, and Welfare at any time before 
December As 1959, to transfer additional persons to the group 
desiring old-age and survivors insurance coverage. An individual 
could be thus transferred only if he files with the State agency before 
the date of approval of such modification a written request for such 
transfer. 

There appears to be a need for legislation which would allow 
individuals not initially in the group desiring coverage to have a 
limited additional period of time to consider, or reconsider, whether 
they wish to come under old-age and survivors insurance. Problems 
have arisen in some instances because individuals who would have 
expressed a desire for coverage if they had an opportunity to do so 
did not have this opportunity for various reasons, such as illness, or 
absence from their home. In other cases persons who initially indi- 
cated that they would not desire old-age and survivors insurance 
coverage later came to feel that they had made an error of judgment 
based in some cases on erroneous information or on a lack of informa- 
tion) and would like to have another opportunity to secure old-age 
and survivors insurance coverage. 

While we favor the objective of this amendment we wish to suggest 
two changes for consideration by your committee. Under present 
law, only persons who are actually members of a State or local retire- 
ment system may secure old-age and survivors insurance coverage 
under the provisions which permit certain States to provide old-age 
and survivors insurance coverage for only those retirement system 
members who desire such coverage. Thus, under present law, indi- 
viduals who are eligible for membership in the State or local system 
but who have not actually become members of the system cannot 
secure old-age and survivors insurance coverage under this provision. 
Moreover, such persons cannot secure old-age and survivors insurance 
coverage as a member of a nonretirement system coverage group. It 
appears that the amendment might permit these persons to secure old- 
age and survivors insurance coverage at the time that a second oppor- 
tunity to come under old-age and survivors insurance is afforded the 
members of the system who did not avail themselves of the first 
opportunity. We believe that it would be desirable to permit persons 
who are eligible for membership in a State or local retirement system 
but are not members of such system to secure old-age and survivors 
insurance coverage under the provisions in question. It seems 
anomalous, however, to permit these individuals to secure old-age and 
survivors insurance under an arrangement which is intended to afford 
a second opportunity to choose coverage if they are not permitted to 
secure old-age and survivors insurance coverage when the retirement 
system is originally divided to provide coverage for the individuals 
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desiring it. Accordingly, we suggest that the amendment be changed 
to provide that where a retirement system is divided in order to pro- 
vide coverage for persons under the system who desire such coverage, 
the option of coming under social security be given not only to mem- 
bers of the retirement system but also to persons who are eligible for 
membership in the system but who have not elected to become 
members. 

The second change we suggest concerns the time limitation (Decem- 
ber 31, 1959) provided for completion of action taken pursuant to the 
amendment. It is to be expected that situations like those that the 
amendment is intended to remedy will occur after 1959. Accordingly, 
we suggest that the amendment be modified to provide that a modifi- 
cation of a State-Federal coverage agreement to include additional 
persons in the group desiring coverage could be made at any time be- 
fore January 1, 1960, or before the end of 1 year after the date on which 
the coverage for the group in question was approved, whichever date 
is later. 

We would favor the enactment of the provisions of the amendment 
to H. R. 11346, if it is modified as we suggest. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Eviior L. RicHarpson, 
Assistant Secretary. 


CHANGES IN EXISTING LAW 


In merce with subsection (4) of rule XXIX ¢ the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
‘i in black brackets; new matter is printed in italics; existing 
law in which no change is proposed is shown in roman): 


SECTION 218 oF THE SOCIAL Security Act 


Voluntary Agreements for Coverage of State and Local 
Employees 


Purpose of Agreement 


Positions Covered by Retirement Systems 


(d) (1) No agreement with any State may be made applicable 
(either in the original agreement or by any modification thereof) to 
any service performed by maployete as members of any coverage 
group in postions covered by a retirement system either (A) on the 
date such agreement is made applicable to such coverage group, or 
(B) on the iste of enactment of the succeeding par agraph of this sub- 
section (except in the case of positions which are, by reason of action 
by such State or political subdivision thereof, as may be appropriate, 
taken prior to the date of enactment of such succeeding paragraph, 
no longer covered by a retirement system on the date referred to in 
clause (A), and except in the case of positions excluded by paragraph 
(5) (A)). The preceding sentence shall not be applicable to any 
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service performed by an employee as a member of any coverage 
group in a position (other than a position excluded by paragraph 

(A)) covered by a retirement system on the date an agreement 
is made applicable to such coverage group if, on such date (or, if 
later, the date on which such individual first occupies such position), 
such individual is ineligible to be a member of such system. 

(2) It is hereby declared to be the policy of the Congress in enact- 
ing the succeeding paragraphs of this subsection that the protection 
afforded employees in positions covered by a retirement system on 
the date an agreement under this section is made applicable to serv- 
ice performed in such positions, or receiving periodic benefits under 
such retirement system at such time, will not be impaired as a result 
of making the agreement so applicable or as a result of legislative 
enactment in anticipation thereof. 

(3) Notwithstanding paragraph (1), an agreement with a State 
may be made applicable (either in the or iginal agreement or by any 
modification thereof) to service perfor med by employ ees in positions 
covered by a retirement system (including positions specified in para- 
graph (4) but not including positions excluded by or pursuant to 
paragraph (5)), if the governor of the State certifies to the Secretary 
of Health, Education, and Welfare that the following conditions have 
been met: 

(A) A referendum by secret written ballot was held on the 
question of whether service in positions covered by such retire- 
ment system should be excluded from or included under an agree- 
ment under this section; 

(B) An opportunity to vote in such referendum was given (and 
was limited) to eligible employees; 

(C) Not less than ninety days’ notice of such referendum was 
given to all such employees; 

(D) Such referendum was conducted under the supervision 
of the governor or an agency or individual designated by him; 
and 

(EZ) A majority of the eligible employees voted in favor of 
including service in such positions under an agreement under this 
section. 

An employee shall be deemed an “eligible employee” for purposes of 
any referendum with respect to any retirement system if, at the time 
such referendum was held, he was in a position covered by such retire- 
ment system and was a member of such system, and if he was in such 
a position at the time notice of such referendum was given as required 
by clause (C) of the preceding sentence; except that he shall not be 
deemed an ‘eligible employee” if, at the time the referendum was held, 
he was in a position to which the State agreement already applied, 
or if he was in a position excluded by or pursuant to paragraph (5). 
No referendum with respect to a retirement system shall be valid for 
purposes of this paragraph unless held within the two-year period 
which ends on the date of execution of the agreement or modification 
which extends the insurance system established by this title to such 
retirement system, nor shall any referendum with respect to a retire- 
ment system be valid for purposes of this paragraph if held less than 
one year after the last previous referendum held with respect to such 
retirement system, 
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(4) For the purposes of subsection (c) of this section, the following 
employees shall be deemed to be a separate coverage group 
(A) all employees in positions which were covered by the same 
retirement system on the date the agreement was made applicable 
to such system (other than employees to whose services the agree- 
ment already applied on such date) ; 
(B) all employees in positions which became covered by such 
system at any time after such date; and 
(C) all employees in positions which were covered by such 
system at any time before such date and to whose services the 
insurance system established by this title has not been extended 
before such date because the positions were covered by such retire- 
ment system (including employees to whose services the agree- 
ment was not applicable on such date because such services were 
excluded pursuant to subsection (c) (3) (C)). 
(5) (A) Nothing in paragraph (3) of this subsection shall authorize 
the extension of the insurance system established by this title to 
service in any policeman’s or fireman’s position. 
(B) At the request of the State, any class or classes of positions 
covered by a retirement system which may be excluded from the 


agreement pursuant to paragraph (3) or (5) of subsection (ec). and to 
which the agreement does not already apply, may be excluded from 
the agreement at the time it is made applicable to su h retirement 


system; except that, notwithstanding th e provisions of paragraph (3 
(C) of such subsection, such exclusion may not include any services 
to which such paragraph (3) (C) is applicable. In the case of any 
such exclusion, each such class so excluded shall, for purposes of this 
subsection, constitute a separate retirement system in case of any 
modification of the agreement thereafter agreed to. 

(6) If a retirement system covers positions of employees of the 
State and positions of employees of one or more politic al subdivisions 
of the State, or covers positions of employees of two or more political 
subdivisions of the State, then, for purposes of the preceding para- 
graphs of this subsection, there shall, if the State so desires, be deemed 
to be a se parate re tirement System W ith re spect to any one or more of 
the political subdivisions concerned and, where the retirement system 
covers positions of employees of the State, a separate retirement sys- 
tem with respect to the State or with respect to the State and any 
one or more of the political subdivisions concerned. If a retirement 
system covers positions of employees of one or more institutions of 
higher : ‘arning, then, for purposes of such preceding paragraphs there 
shall, if the State so desires, be deemed to be a separate retirement 
sve for the employees of each such institution of higher learning. 
For the purposes of this paragraph, the term “‘institutions of higher 
learning” includes junior colleges and teachers’ colleges. For the 
purposes of this subsection, any retirement system established by the 
State of California, Connecticut, Florida, Georgia, Massachusetts, 
Minnesota, New York, North Dakota, Pennsylvania, Rhode Island, 
Tennessee, Vermont, Washington, Wisconsin, or the Territory of 
Hawaii, or any political subdivision of any such State or Territory, 
which, on, before, or after the date of enactment of this sentence is 
divided into two divisions or parts, one of which is composed of posi- 
tions of members of such system who desire coverage under an agree- 
ment under this section and the other of which is composed of positions 
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of members of such system who do not desire such coverage, shall, if 
the State or Territory so desires and if it is provided that there shall 
be included in such division or part composed of members desiring such 
coverage the positions of individuals who become members of such sys- 
tem after such coverage is extended, be deemed to be a separate retire- 
ment system with respect to each such division or part. The position 
of any individual which is covered by any retirement system to which 
the preceding sentence is applicable shall, if such individual is ineligible 
to become a member of such system on the date of enactment of such 
sentence or, if later, the day he first occupies such position, be deemed 
to be covered by the separate retirement system consisting of the 
positions of members of the division or part who do not desire coverage 
under the insurance syste m est ablished under this title. Jn the case of 
any retirement system divided pursuant to the fourth sentence of this 
paragraph, the position of any member o f the division or part composed 
of positions of members who do not eae _—- may be transferred to 
the separate retirement system composed of positions of members who 
de Sire such coverage if it 18 SO prov ide di in a moaification of f such agreement 

which is mailed, or delivered by other means, to the Secretary prior to 
1960 or, uf later, the expiration of one year after the date on which such 
agreement, or the modification thereof making the agreement applicable to 
such separate retirement SYS stem, as the case may be, is agreed to, but only 
if, prior to such modification or such later modi fication, as the case may be, 
the individual oec upying such position files with the State a written 
request for such transfer. For the purposes of this subsection, in the 
case of any retirement system of the State of Florida, Georgia, 
Minnesota, North Dakota, Pennsylvania, Washington, or the Terri- 
tory of Hawai which covers positions of employees of such State or 
Territory who are compensated in whole or in part from grants made 
to such teh or Territory under title III, there shall be deemed to be, 
if such State or Territory so desires, a separate retirement system with 
respect to any - the following: (A) the positions of such employees; 
(B) the positions of all employees of such State or Territory covered by 
such re a ment system who are employed in the departme nt of such 
State o1 Ean in which the employees referred to in clause (A) 
are eieeale’s * (C) employees of such State or Territory covered 
by such inanass system who are employed in such department of 
such State or Territory in positions other than those referred to in 
clause (A). 

* * * * * * * 


O 
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training laws, and other regulations which would provide uniform 
solutions to common traffic problems. They could also do joint 
research in safety programs, such as automobile design, highway 
design and psychological studies of human error. It is possible that a 
commission along the lines of the Interstate Oil Compact Commission 
would be established and financed by the compacting States to admin- 
ister these programs. 

This bill would in no way restrict the rights of the Federal Govern- 
ment. 
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Article 1, section 10, of the Constitution of the United States 
provides: 


No State shall, without the Consent of Congress, lay any 
Duty of Tonnage, keep Troops, or Ships of War in time of 
Peace, enter into any Agreement or Compact with another 
State, or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not 
admit of delay. 


The purpose of this section is to prevent any interference with, or 
encroachment upon, the supremacy of the Federal Government. 
On the other hand, while highway saf Ly is of national concern, the 
Federal Government could only assure jurisdiction if it became an 
interstate matter. 

Your committee believes it clear that to permit the various States 
by agreement, to provide for safety on our highways would not in 
any way result in interference with or encroachment upon the power 
and authority of the Federal Government. 

The granting 


’ 


of congressional consent to compacts between the 

States before such compacts have been negotiated is not new. Con- 
gress, as early as 1911, enacted the so-called Weeks Act, which gave 
the States permission to enter into compacts for the purpose of forest 
protection, even though no compacts in that field were then under 
negotiation. Other consent-in-advance acts passed by Congress 
include acts in the field of crime control (June 6, 1934, 48 Stat. 909), 
flood control (June 22, 1936, 49 Stat. 1571), tobacco production 
(April 25, 1936, 49 Stat. 1239), and park and recreational area plan- 
ning (June 23, 1936, 49 Stat. 1895 

Although traffic safety is a pressing problem common to every 
State in the United States, the Federal Government has never entered 
into this field because almost all the enforcement is in the hands of 
State and local government. At the same time, there is no overall 
authority to coordinate this network. The result is not only confusing 
and wasteful; it is dangerous. A driver may pass through several 
States and multiple local jurisdictions in the course of a single day 
all with different traffic regulations and safety rules. 

Also, the need for adequate financial and coordinated research can- 
not be overemphasized, 

This law, your committee believes, could fO a long Wilh toward 
solving these problems. 
CONCLUSION 


It is to be hoped that the States of the Union, in their proper exercise 
of the police power granted them by the Constitution, will make use 
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of the vehicle provided by House Joint Resolution 221 for the pro- 
tection of their citizens. As Chairman Roberts, of the House Special 
Subcommittee on Traffic Safety, stated, “This bill can act as a 


”? 


‘catalytic agent’ and may usher in a new day in traffic safety.” 
AGENCY COMMENT 


The comments of the agencies, addressed to the House Committee 
on Interstate and Foreign Commerce, and interposing no objection to 
the enactment of the bill, follow: 


THE SECRETARY OF COMMERCE, 
Washington, D. C., June 12, 1957. 
Hon. OrEN Harris 
Chairma? . Committed OT Inte rstate and Foreign Commerte, 
Hlouse of Re pre N¢ ntative S, Wash ington, dD. c, 

Dear Mr. CHairRMAN: This letter is in reply to your request of 
February 7, 1957, for the views of this De ‘partment with respect to 
House Joint Resolution 221, a joint resolution granting the consent of 
Congress to the several States to negotiate and enter into compacts for 
the purpose of promoting highws ay traffic safety. 

The joint resolution would declare that there is a need for the de- 
velopment of nationwide highway traffic safety programs and that 
cooperative effort and mutual assistance on the part of the States 
offers the greatest hope of satisfactorily dealing with this national 
problem. The re solution would grant the consent of Congress to any 
two or more States to enter into agreements or compacts (1) fer co- 
operative effort in carrying out safety programs and (2) for establish- 
me nt of such agencies, joint or otherwise, as they deem desirable for 

establishment and carrying out of such traffic safety programs. 

This Department would interpose no objection to enactment of 
this resolution. 

The Department is in agreement with the purpose of the resolution 
as indicated in the declarations contained therein. It is believed that 
much of the progress made at this time in the field of highway traffic 
safety is based upon the principle of cooperative effort. Examples 
include the development of improved traffic design and traffic control 
standards through the American Association of State Highway 
Officials and the adoption of standards for motor vehicle lighting 
equipment, inspection requirements, and other criteria by the Ameri- 
can Association of Motor Vehicle Administrators. 

[It would appear that additional benefits in the field of highway 
traffic safety would result from increased cooperative efforts among 
the States, and that the resolution, if enacted, may provide a desirable 
stimulus to such efforts. 

Under existing Federal-aid highway legislation, this Department’s 
Sureau of Public Roads has certain continuing responsibilities in the 
promotion of highway safety in cooperation with the State highway 
departments and other agencies. The resolution, which merely grants 
the consent of Congress to enable the States to enter into compacts 
with respect to highway safety, would not appear in any way to 
interfere with our responsibilities in this area. 

The Department would interpose no objection to enactment of 
House Joint Resolution 221. 
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The Bureau of the Budget has advised that it would interpose no 


objection to the submission of this report to your committee. 


Sincerely vours, 
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Chairman. C'omi f mn Interstate and Fore 
House of Representatives, Washington, D 
My Dwar Mr. Cuarrman: Thi 


(his is in reply to vour letter of Fel 
neg the views of this Office with respect to Le 


Joint Resolution 221, 


in Commerce : 


ru 
ary 7, 1957, requestl 


Ise 


a resolution eranting the consent of Congress 


ul States to negotiate and enter into compacts for the pur 


4 
pos Ol promoting hichway trathe safety. 


to the seve! 


: ; : ee i: 
his Office would have ne piece Nn to le enactmen 
sueeretv Vou! 











Calendar No. 2260 


85TH CONGRESS SENATE REpPoRT 
No. 2208 


2d Session 


RED WILLOW DAM, FRENCHMAN-CAMBRIDGE DIVISION, 
MISSOURI RIVER BASIN PROJECT (NEBRASKA) 


Avuaustr 6, 1958.—Ordered to be printed 


AnprRSON, from the Committee on Interior and Insular Af ia 
submitted the following 


SEP 2 
REPORT 
MAIN 


[To accompany S. J. Res. 190] READING ROOM 


The Committee on Interior and Insular Affairs, to whom was 
referred the joint resolution (S. J. Res. 190) to approve the report 
of the Department of the Interior on Red Willow Dam and Reservoir 
in Nebraska, having considered the same, report favorably thereon 
without amendment and recommend that the joint resolution do pass. 


SPONSORS OF THE JOINT RESOLUTION 


Senate Joint Resolution 190 is sponsored by Senator Curtis, for 
himself and his colleague from Nebraska (Senator Hruska). 


TEXT OF THE JOINT RESOLUTION 


The text of Senate Joint Resolution 190 is as follows: 


Whereas the Red Willow Dam and Reservoir in Nebraska 
was authorized to be constructed by the Corps of Engineers 
in the 1944 Flood Control Act (58 Stat. 887); and 

Whereas, by the Act of May, 2, 1956 (70 Stat. 126), the 
Congress transferred such construction responsibility to the 
Secretary of the Interior but provided. therein. that no ex- 
penditure of funds shall be made for such construction until 
the Secretary of the Interior submitted to Congress a report 
demonstrating the Red Willow project to be economically 
justified, and Congress approved such report; and 

Whereas the Department of the Interior has completed a 
report on the engineering and economic feasibility of the pro- 
posed Red Willow Dam and Reservoir: Now, therefore, be 
it 
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Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the 
report of the Secretary of the Interior demonstrating eco- 
nomic justification for construction and operation of the 
Red Willow Dam and Reservoir is hereby approved. 


PURPOSE OF MEASURE 


The purpose of Senate Joint Resolution 190 is to provide for con- 
gressional approval of the feasibility report of the Secretary of the 
Interior on Red Willow Dam, Frenchman-Cambridge division 
(Nebraska), Missouri River Basin project of the Bureau of Reclama- 
tion. The dam was authorized for construction by the Corps of 
Engineers in the Flood Control Act of 1944 (58 Stat. 887). By the 
act of May 2, 1956, responsibility for construction was transferred to 
the Bureau of Reclamation, Department of the Interior, with the 
proviso that no expenditure of construction funds should be made 
until the Secretary of the Interior had submitted, and the Congress 
approved, a report that the Red Willow Dam was economically 
feasible. 

The Secretary, on June 30, 1958, transmitted his report to the 
President who, on July 29 gave his approval of the transmittal 
the report to the Congress. 

On August 1, 1958, the Secretary transmitted his report to the Con- 
gress on the economic feasibility of the proposed Red Willow Dam. 
The Subcommittee on Irrigation and Reclamation on August 4, 1958, 
examined the report and recommended its approval. 

Red Willow Dam and Reservoir, the committee finds, will be a 
sound and logical expansion of the Frenchman-Cambridge develop- 
ment in the Republican River Valley of Nebraska. Its multiple 
purposes include storage for irrigation, flood control, and provision 
for recreation, and fish and wildlife propagation. 

The Committee on Interior and Insular Affairs on August 5, 1958, 
recommended that the report be approved and reported favorably on 
Senate Joint Resolution 190 to implement its findings. 

Red Willow Dam’s description, its cost, purpose, and other features 
of its feasibility are set forth in the attached letter of August 1, 1958, 
from the Secretary of the Interior to the President of the Senate, as 
follows: 

LETTER OF SECRETARY OF THE INTERIOR 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 1, 1968, 
Hon. Ricuarp M. Nrxon. 
President of the Senate, 
Washington, D. C. 

Dear Mr. Presipent: The report of the Department of the In- 
terior on Red Willow Dam and Reservoir and associated works, 
Frenchman-Cambridge division, Missouri River Basin project, Ne- 
braska, is transmitted herewith for your consideration, pursuant to 
the provisions of Public Law 505, 84th Congress (70 Stat. 126). 

Red Willow Dam is an authorized feature of the Missouri River 
Basin project. By the act of May 2, 1956 (Public Law 505), admin- 
istrative jurisdiction over its construction, operation, and mainte- 





THt 


DEPOSITED SY J 
Vike’ ICA 
UNITED SAD -VHILOW DAM, MISSOURI RIVER BASIN PROJECT (NEBRASKA) 3 





nance was transferred from the Secretary of the Army to the Secre- 
tary of the Interior, with the proviso that no expenditure of funds for 
construction of the works be made until a report demonstrating that 
the project is economically justified has been submitted, with the 
approval of the President, to the Congress and the Congress has 
approved such report. The attached documents are in fulfillment of 
that proviso. 

The features proposed in the report will complete the storage and 
distribution systems for the multiple-purpose Frenchman-C ambridge 
division of the Missouri River Basin project. Red Willow Reservoir 


will provide storage capacity for irrigation, flood control, fish and 
wildlife, and recreational purposes. It will serve directly some 4,150 


acres of irrigable land and, in coordinated operation with other features 
of the Frenchman-Cambridge division, it will provide virtually com- 
plete control and utilization of the water resources of the area. 

The cost of the works proposed is estimated at $9,808,000 (April 
1957 prices), of which $3,622,000 are allocated to nonreimbursable 
purposes and $6,186,000 are allocated to irrigation and will be repaid 
in accordance with reclamation law. That portion of the reimburs- 
able cost allocation which is beyond the ability of the water users to 
repay will be derived from Missouri River Basin project power 
revenues. 

Copies of the proposed report on Red Willow Dam and Reservoir 
and associated works were transmitted to the affected States, the 
Secretary of the Army, and to interested Federal agencies for com- 
ments. The report and copies of all comments received were then 
transmitted to the President through the Bureau of the Budget. 
Enclosures to this letter include the Department’s report, copies of 
all letters of comment received, and a letter from the President, 
| dated July 29, 1958, indicating his approval of the report. 
| Sincerely yours, 


Frep A. SEATON, 
Secretary of the Interior. 


(Enclosures are filed with the Committee on Interior and Insular 
Affairs and are printed in full as H. Rept. 2427 to accompany H. R. 


| 13523.) 
O 
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Mr. O’Mauoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany §S. 1109] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 1109) to provide for the preservation of historical 
and archeological data (including relics and specimens) which might 
otherwise be lost as the result of the construction of a dam, having 
considered the same, report favorably thereon with amendments and 
recommend that the bill, as amended, do pass. 

The amendments are as follows: 

Strike the last period in section 3 and add the following: ‘; and (3) 
accept and utilize funds made available for salvage archeological pur- 
poses by any private person or corporation holding a license issued by 
an agency of the United States for the construction of a dam or other 
type of water or power control project.” 

At page 2, line 1, after the word ‘‘flooding’’, insert “, the building 
of access roads, the erection of workmen’s communities, the reloca- 
tion of railroads and highways, and other alterations of the terrain’”’ 

At page 2, line 10, after the word ‘‘flooded’’, insert “and otherwise 
changed”’ 

At page 2, line 14, strike the words “through the National Park 
Service,” 

PURPOSE OF 8. 1109 


The act of August 21, 1935 (16 U. S. C. 461-467), the so-called 
Historic Sites Act, provides a program to preserve historical and 
archeological data threatened by construction of dams. Such a pro- 
gram will be advanced by the enactment of S. 1109 which is more 
explicit than is the Historic Sites Act with respect to historical and 
archeological salvage. 
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The bill provides essentially for coordination of archeological in- 
vestigations and salvage operations with advance planning and con- 
struction of dams either by Federal agencies or under permits granted 
by Federal agencies. As the Department of the Interior has pointed 
out in its report, “S. 1109 emphasizes the point that the necessary 
archeological and historical salvage should be performed in advance 
of such construction activities * * *’, 


AMENDMENTS 


The amendments were adopted for the purpose referred to in the 
agency reports of the Department of the Interior, the Department of 
the Army, and the Bureau of the Budget, all of which are set forth 
below. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, dD, c.. March 1 1s. 1958. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
Un it¢ d State S Se nate . Wash ington, dD. i: 

Dear Senator Murray: This is in reference to the request of your 
committee for the views of this Department on S. 1109, a bill to 
provide for the preservation of historical and archeological data 
(including relics and specimens) which might otherwise be lost as the 
result of the construction of a dam. 

We recommend enactment of S. 1109, if amended as suggested 
herein. 

The bill has as its object the preservation of historical and arche- 
ological data which might otherwise be lost as a result of flooding 
caused by the construction of a dam by any agency of the United 
States or by any private person or corporation holding a license issued 
by any such agency. It is assumed that this language would be 
sufficient to include State and municipal licensees. It provides for 
coordination between agencies which is a desirable feature. 

With the increased industrialization and greater Federal activity 
in construction of large-scale multipurpose water-control projects, 
the problem of salvaging and preserving archeological and historical 
antiquities of national significance in advance of destruction becomes 
ever more critical. S. 1109 emphasizes the point that the necessary 
archeological and historical salvage should be performed in advance 
of such construction activities, and it reflects a growing public aware- 
ness of their increasing loss of this national heritage through such 
Federal and private activities. The losses in two reservoirs can be 
cited as classic examples. 

Certain amendments to the measure would appear to be in order. 
There should be no doubt regarding the authority of the Secretary to 
accept and use funds made available as a requirement of a F ederal 
license. This may be done by amending section 3 by adding at the 
end thereof: 

“Accept and utilize funds made available for salvage archeological 

urposes by any private person or corporation holding a license issued 
“ an agency of the United States for the construction of a dam or 
other type of water or power control project.” 
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The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 
Sincerely yours, 
Rocer Ernst, 
Assistant Secretary of the Interior. 


DEPARTMENT OF THE ARMy, 
Washington, D. C., February 28, 1988. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 


Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to S. 1109, 85th 
Congress, a bill to provide for the preservation of historical and 
archeological data (including relics and specimens) which might other- 
wise be lost as the result of the construction of a dam. 

The Department of the Army has considered the above-mentioned 
bill. The bill provides essentially for coordination of archeological 
investigations and salvage operations with advance planning and con- 
struction of dams by Federal agencies or under permits granted by 
Federal agencies. The bill requires written notice to the Secretary 
of the Interior of the site of the dam and reservoir in advance of its 
construction and provides for archeological investigations and sur- 
verys by the National Park Service in the project area, coordination 
of such work with the functions of the construction agency, perform- 
ance of archeological removal and salvage operations, cooperation 
with other agencies and individuals in the process, procurement of 
services of others, and appropriation of Federal funds for the purposes 
stated. 

A program embodying all of the purposes and objectives of this 
bill relating to dams constructed by the Corps of Engineers has been 
in effect for many years in accordance with the provisions of the His- 
toric Sites Act of August 12, 1935 (49 Stat. 666). Archeological in- 
vestigations and preservation of historic sites are primary functions 
of the National Park Service. The Historie Sites Act authorizes the 
Secretary of the Interior, through the National Park Service, and 
with the assistance of any Federal, State, or municipal agency, or any 
educational or scientific institution or patriotic association, or individ- 
ual, to preserve for public use historic and archeological sites and 
objects of national significance. ‘The act also authorizes the appro- 
priation of funds to the National Park Service for that purpose. 

The Corps of Engineers supplies interested agencies with project 
planning and construction information as a basis for the planning of 
their programs, and cooperates to the fullest extent in carrying out 
such work, to assure that lands acquired by the Corps of Engineers 
for its project works are made available and the longest practic able 
period of time is provided for excavation of ivehoctgical remains 
and removal of historic objects prior to inundation of reservoir areas, 
and to prevent interference therewith by project construction ac tivities 
wherever possible. 

It is believed that the basic purposes of this proposed legislation are 
already being accomplished under existing law insofar as the responsi- 
bilities of the De ~partment of the Army are concerned. 
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The Department of the Army has no information as to the fiscal 
effect of this bill. It is assumed that provision for financing work 
authorized by the bill would be through appropriations for the 
National Park Service of the Department of the Interior. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiper M. Brucker, 
Secretary of the Army. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., February 25, 1958. 
Hon. James E. Murray, 
Chairman, Committee on Inte rior and Insular d 1 fairs, 
United States Senate, Washington, D. C. 

My Dear Mr. CuHarrMan: This is in response to your request for 
the views of this Bureau on 5. 1109, a bill to provide for the preserva- 
tion of historical and archeological data (including relics and speci- 
mens) which might otherwise be lost as the result of the construction 
of a dam. 

A program to preserve historical and archeological data threatened 
by construction of dams has been in operation for a number of years 
under the provisions of the Historic Sites Act of August 12, 1935. 
While there would seem to be no need for additional authorization 
for this program, 5. 1109 is more explicit than is the Historic Sites 
Act with respect to historical and archeological salvage. 

Section 2 (b) of S. 1109 specifies that the Secretary 1s to act through 
the National Park Service in causing surveys to be made of areas 
proposed for flooding. This is in conflict with Reorganization Plan 
No. 3 of 1950 which transferred functions of the agencies of the 
Department to the Secretary, and vested in him the power to assign 
responsibility for performance of such functions among the agencies 
of the Department. It is suggested, therefore, that the words 
“through the National Park Service’”’ on line 14 of page 2 of the bill 
be deleted. 

The Smithsonian Institution was requested by this Bureau to review 
the provisions ef S. 1109 and report its views thereon. The Institution 
noted that the bill seemed to limit preservation of historical and 
archeological data to that which might be destroyed as a result of 
flooding, and exclude that which might be destroyed by various 
activities incident to the construction of a dam. Such activities 
can cause as much or more destruction than the actual flooding. 
The following amendments suggested by the Smithsonian Institution 
would correct this deficiency: 

Section 1, page 2, line 1: ‘“‘the result of flooding, the building of 
access roads, the erection of workmen’s communities, the relocation of 
railroads and highways, and other alterations of the terrain caused by 
the construction of a dam”’ 

Section 2 (a), page 2, line 10: ‘“‘approximate area to be flooded and 
otherwise changed if such construction is undertaken.” 








| 
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| 
| 


PRESERVATION OF HISTORICAL DATA 5 


Section 2 (b), page 2, line 16: ‘‘flooded and otherwise changed by 
construction to ascertain whether such area contains historical’. 

Although historical and archeological salvage in connection with 
the construction of dams is now being carried out under existing law, 
this Bureau would have no objection to enactment of more definitive 
provisions as contained in S. 1109 if amended as indicated above. 

Sincerely yours, 
Rosert E. Merriam, Assistant Director. 


O 
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REPORT 
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The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 3572) to authorize land exchanges for purposes of 
the George Washington Memorial Parkway in Montgomery County, 
Md., and for other purposes, having considered the same, report 
favorably thereon with an amendment and recommend that the bill 
do pass. 

The amendment is as follows: 

At page 2, line 11, strike the word “compromising” and insert in 
lieu thereof the word “comprising” 


PURPOSE OF THE LEGISLATION 


This bill gives the Secretary of the Interior the authority to exchange 
certain land with the D. C. Transit System, Inc. and the Potomac 
Electric Power Co., Inc. These exchanges are to be on the basis of 
equal values where possible and the payment of additional funds is 
re quire «| where necessary to make the exchanges equal. 

The proposed land exchanges would eliminate the necessity for 
crossings between the George Washington Memorial Parkway and 
the facilities of the corporations referred to above and would permit 
the accomplishment of the planned alinement of the parkway roadway 
to be established and constructed through the properties tn which the 
private companies have an interest. 


AGENCY REPORTS 


The favorable report of the Department of the Interior, to which 
the Bureau of the Budget has expressed no objection, is set forth below. 


20006 





GEORGE WASHINGTON MEMORIAL PARKWAY, MD. 


AMENDMENT 


The amendment adopted by the committee merely corrects a typo- 
graphical error. 
DrPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 18, 1958. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affai 
Unate d State S Ne ate, a ash ington, dD. cs r 

Drar SENATOR Murray: Your committee has requested a report 
on 5. 3572, a bill ‘‘To authorize land exchanges for purposes of the 
George Washington Memorial Parkway in Montgomery County, Md., 
and for other purposes.”’ 

[It is recommended that the bill be enacted. 

Under the measure, authority would be given the Department to 
make certain land exchanges for the purposes of relocating electri 
troll LV lines, electrical transmission lines, and related facilities of the 
D.C. Transit System, Inc., and the Potomac Electric Power Co., Inc. 
in order to eliminate the necessity for crossings between the George 
Washington Memorial Parkway and the facilities of the aforesaid 
corporations in Montgomery County, Md., and to preserve more 
effectively the historic properties of the Chesapeake and Ohio Canal. 

It is most desirable that exchanges of lands and interests in the 
Brookmont area, Montgomery County, Md., be made between the 
Federal Government and the aforementioned corporations without 
del ay, and that such further exchanges be lc eg so as to accom- 
plish the planned aline ment of the pe iw ay roadway to be established 
and constructed through the properties in which the private companies 
have an interest. 

Unless these lands and interests can be acquired through recom- 
mended exchanges, which it is believed will be satisfactory with au- 
thorizing officials of the two companies, a short section of temporary 
roadway will have to be constructed on Federal property between the 
trolley tracks of the D. C. Transit System, Inc. and MacArthur 
Boulevard, necessitating the establishment of two dangerous and 
awkward grade crossings of the trolley tracks which would not be to 
the best interests of anyone. 

As has been indicated, there is urgency attached to the early con- 
sideration and passage of this measure since the grading and drainage 
of the parkway between Brookmont and Carderock, Md., is now in 
progress. <A contract for p: _— will follow. 

As near as can presently be determined, the lands to be exchanged 
are of approximate equal value. 

Attention is directed to the typographical error appearing on line 
11, page 2; the second word “compromising”? should be changed to 
“comprising. ‘ 

The Bureau of the Budget has advised that there is no objec tion to 
the submission of this report to your committee. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 
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RELOCATION OF PORTIONS OF NATCHEZ TRACE 
PARKWAY, MISSISSIPPI 


Avaust 6, 1958.—Ordered to be printed 


MAIN 
READING ROOM 
Mr. O’MAHONEY, from the Committee on Interior and Insular Affairs. 
submitted the following 


REPORT 


[To accompany S. 3986] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (S. 3986) to anthorize the Secretary of the Interior to 
enter into an agreement for relocating portions of the Natchez Trace 
Parkway, Mississippi, and for other purposes, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill, as amended, do pass. 

The amendment is as follows: 

Add the following new section to the bill: 


Sec. 3. The Secretary of the Interior is authorized to 
accept and to use until expended without additional author- 
ity any funds provided by the District for the purpose of this 
Act pursuant to agreement with the Secretary of the Interior, 
and any such funds shall be placed in a separate account in 
the Treasury which shall be available for such purpose. 


PURPOSE OF THE LEGISLATION 


S. 3986 would authorize the Secretary of the Interior to enter into 
an agreement with the Pearl River Valley Water Supply District of 
Mississippi where}, spec ‘ified sections of the Natchez Trace Parkway 
would be relocated at the expense of the district, and on terms and 
conditions determined iv the Secretary to be in the public interest. 
Construction of the Pearl River Reservoir requires that these sections 
be relocated not only because of the proposed water impoundment 
but because of the increased use that will result from the reservoir 
development by those who will visit Lue reservoir shoreline. 

The committee contemplates that any agreement entered imto by 
the Secretary and the district will provide that all funds necessary to 
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relocate the parkway shall be provided by the district. Until addi- 
tional engineering data are available, however, it is impossible to 
determine accurately the changes that will be required in the parkway 
and the probable relocation costs. Little, if any, additional costs will 
result to the United States. 


AGENCY REPORT 


The favorable report of the Department of the Interior, to which 
the Bureau of the Budget has submitted no objection, is set forth 
below. 

Unrrep States DerparTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Wash ington, TOW July 30, 1958 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 

Dear Senator Murray: Your committee has requested a report 
on S. 3986, a bill to authorize the Secretary of the Interior to enter 
into an agreement for relocating portions of the Natchez Trace 
Parkway, Mississippi, and for other purposes. 

Subject to the observations in this report, we would have no 
obiection to the enactment of this proposed legislation. For the 
information of your committee, we shall outline generally the prin- 
ciples and procedures that we believe should be followed by this 
Department, in the event of enactment, in carrying out the purpose 
of this proposed lezislation. 

This proposed legislation would authorize the Secretary of the 
Interior to eater into an agreement with the Pearl River Valley Water 
Supply District of Mississippi, whereby froin 8 to 20 miles of the 

Natchez Trace Parkway would be relocated at the expense of the 
water supply district. This would accommodate certain needs of the 
pro,ected Pearl River Reservoir in that area. Until the district 
determines the full extent of the proposed water impoundment, the 
exact effect upon the parkway cannot be known. There are, however, 
certain considerations that can be anticipated at present, as hereafter 
stated. 

The probable site of the relocation of a portion of the parkway 
includes several road crossings. Because of the increased use that 
will result from the reservoir development, these will require grade 
separation structures in order to provide safe access to the reservoir 
shoreline. Also, weebelieve that a highws ay circulation system will 
have to be worked out in cooperation with the represe ntatives of the 
water supply district so that the functions of both the Natchez Trace 
Parkway and the district are served compatibly. Changes in eleva- 
tion and minor realinements in the existing parkway may be necessary. 

The partic ular section of the parkway that we believe will be 
affected by the reservoir has been completed for several years. Relo- 

caton of this segment of the parkway will result in the loss of a con- 
siderable amount of valuable plant material, trees, woods, and other 
natural regeneration that has occurred over the years and which 
forms an important part of the parkway as seen from the road. While 
it is impracticable to duplicate this et environment on the 
same scale as that now in existence, we believe that so far as possible, 
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this must be taken into account in ascertaining values equitably in 
accordance with section 2 of the bill. 

It appears to us that the water impoundment will require the 
abandonment of public recreation and interpretive facilities that 
have been provided at Roses Bluff, Brashears Stand, and River Bend, 
including comfort stations, roads, parking areas, signs, and picnic 
facilities of various types. Also, it may be necessary to abandon the 
Tupelo bald cypress nature area with its foot bridges, paths, signs, 
and parking area facilities. Duplication of this latter facility would 
be difficult since it is a unique natural area adjoining and affected by 
the river. Only further study will determine whether this area will 
be involved or whether a duplicate may be located elsewhere. 

In addition to the foregoing considerations, relocation of the 
parkway road at a greater distance from the old Trace will be required 
under this proposal, but we believe this will not be of serious conse- 
quence in the overall picture since in this particular area the old 
Trace has not been developed as an exhibit road. We believe that a 
suitable agreement can be reached with the district whereby the 
parkway will be relocated satisfactorily and in the public interest 
thus enabling the district to proceed with the reservoir. 

While we recognize that it would be premature to resolve the 
various considerations that should be included in the agreement 
that would be authorized by this proposed legislation, we desire to 
outline for the benefit of your committee some of the principles that 
we believe should be followed in reaching such an agreement. These 
pu iciples are as follows: 

All funds necessary to relocate the parkway shall be provided by 
i district. These funds shall be provided and used in a manner to 
simplify fiscal procedures and so as not to diminish Federal appropri- 
ations for the Natchez Trace Parkway. 

2. Relocation shall be accomplished at the direction of and in ac- 
cordance with terms, conditions, and specifications of the Secretary 
of the Interior, and shall be situated on particular lands to be desig- 
nated by him; or such relocation shall be accomplished by the Secretary 
entire ‘ly with funds made available to him by the district. 

The relocated parkway shall include a motor road to be con- 
dae ted in accordance with current standards for the Natchez Trace 
Parkway; the land upon which the parkway motor road is to be con- 
structed and adjacent land in the right-of-way shall average 125 acres 
per mile; drainage and grade separation structures shall conform to 
par kway standards; replacement shall be provided for existing recrea- 
tion and interpretive facilities: and other developments shall be 
veut that are associated with and a part of the parkway but 
which, because of the reservoir construction, are rendered useless or 
obsolete. 





4. Values shall be ascertained equitably to the satisfaction of the 
Secretary on the basis of replacemeat costs. 

5. In order that portions of the existing parkway are not closed to 
the public before the relocated parkway is completed and ready for 
use, & contemporaneous exchange shall be effec ted. 

6. As the need therefor becomes known, other provisions safeguard- 
ing the public interest in the parkway will be required by the Secrets ary. 

Enactment of this proposed legislation should result in little if any 
additions! cost to the United States for the reason that, as we have 
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previously indicated, and as contemplated under the terms of the bill, 
the cost of relocating a portion of the parkway will be borne entirely 
by the Pearl River Valley Water Supply District of Mississippi. 
Until additional engineering data are available, however, we would 
be unable to determine accurately the changes that will be required 
in the parkway, and we would be unable to estimate accurately the 
probable cost to the district of such relocation. 

In considering the authority that will be provided by this proposed 
legislation to enter into an agreement with the district, and the various 
possibilities for effectuating the purposes of this proposal, we recognize 
the possibility that we may find that the most efficient method of 
proceeding will be to accept sufficient funds from the district to enable 
this Department to relocate the particular segment of the parkway 
that is involved. While we feel that the terms of this bill probably 
are adequate to permit us to accept such funds, we suggest in order 
that any question may be removed on the point and in order to facili- 
tate our operations that the following sentence be added to the bill: 
“The Secretary of the Interior is authorized to accept and to use 
until expended without additional authority any funds provided by 
the district for the purpose of this act pursuant to agreement with the 
Secretary of the Interior, and any such funds shall be placed in a 
separate account in the Treasury which shall be available for such 
purposes.”’ 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report to your committee. 


Sincerely yours, 


Rocer C. Ernst, 
Assistant Secretary of the Interior 
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PRESERVING GLORIA DEL (OLD SWEDES’) CHURCH 
NATIONAL HISTORIC SITE BY AUTHORIZING THE 
ACQUISITION OF ABUTTING PROPERTIES 


(uaust 6, 1958.—Ordered to be printed 


Mr. O'Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 
(To accompany H. R. 5104] 


The (‘ommittee on Interior and Insular Affairs, Lo whom Was 
referred the bill (H. R. 5104) to preserve Gloria Dei (Old Swedes’) 
Church national historic site by authorizing the acquisition of abutting 
properties, and for other purposes, having considered the same, 
report favorably thereon without amendment and recommends that 
the bill do pass 

PURPOSE 


The purpose of H. R. 5104 is to provide for the acquisition of about 
7 acres of land adjacent to or in the vicinity of the Gloria Dei Church 
national historic site in Philadelphia 


NEED 


Gloria Dei Church, also known as Old Swedes’ Church, was 
declared a national historic site in 1942. The church was founded 
by Swedish colonists in 1642 and the building was erected in 1699- 
1700. It and its immediately surrounding land occupy about one- 
third of a city block. Another third of the block is already in Fed- 
eral ownership. If enacted, H. R. 5104 will permit acquisition of the 
remainder of the block. The land to be ae quire «| is now occupied by 
rundown, decrepit buildings which are a fire hazard and ine ompatible 
with the dignity of the historic site. Approximately 100,000 visitors 
a year come from all States of the Union and from foreign countries 
to see and enjoy this ancient building. 


COST 


Phe cost of land acquisition has been estimated at as much as 


$237,000. Proponents of the legislation emphasized that all or a 


substantial part of this cost will be paid for through local subscription. 
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DEPARTMENTAL RECOMMENDATION 


The Department of the Interior recommends enactment of H. R. 


5104. Its favorable report is set out below in full. 


oe 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 13, 1957. 
Hon. Criarr ENGLE, 
Char man, ( Omm itt ee on Interior and Insular Affairs. 
House of Re presentatives, Washington, D. C. 


Drar Mr. Encir: Your committee has requested a report on 
H. R. 5104, a bill to preserve Gloria Dei (Old Swedes’) Church na- 
tional historic site by authorizing the acquisition of abutting proper- 
ties, and for other purposes. 

Wi recommend enactment. of H R 5104. 

The proposed legislation would authorize the Secretary of the 


Interior to acquire lands, improvements thereon, and interests in 
lands within the City block of Philadelphia, a: bounded yy Wash- 
iInegtor Avenue and Christia 1 Owanhson, and Water streets Said 
property is adjacent to, but does not include, Gloria Dei (Old Swedes’) 
Chure} 

Because it signifies the cultural aspects of Swedish colonization in 
North America, Gloria Dei (Old Swedes’) Church was designated a 
national historic site in non Federal ownership mn 1942 yy Lhe Under 


Secretary of the ly terior pursuant LO aubhority contained in the act 
of August 21, 1935 (49 Stat. 666). The designation order provides 
; las , ; : 
that the site shall include all those parcels of land owned, or later to 


be acquired, ! e proprietors of the church, lving within the block 


bounded by Washington Avenue and Christian, Swanson, and Water 
Streets. Tl ational historic site now comprises about one-third of 
the total area l ine within this block. further, an additional one- 
third of the total area lying within the block is in Federal ownership 
under the administration of the National Park Service. 


] 


The church structures and property would hy protected and en- 


hanced further if other properties adjoining either the church prop- 
erties or the fed rally owned lands in this block were acquired and 
administered by the National Park Service to permit such landscaping 
as may be needed to provide ii dignified open setting for the historic 


‘h struct 


»} 


( ures 


The Bureau of the Budget has advised us tl 


to the submission of this report. 


at there is no objection 


Sincerely yours, 
RoGger Ernst, 
As , lant Seeretary of thie Interior. 


/ 


The Committee on Interior and Insular Affairs reeommends the 
enactment of H. R. 5104. 
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AUTHORIZING THE SECRETARY OF THE INTERIOR TO 
ACQUIRE CERTAIN LAND FOR THE DESHLER-MORRIS 
HOUSE, INDEPENDENCE NATIONAL HISTORICAL PARK 


Auaust 6, 1958.—Ordered to be printed 


Mr. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H. R. 7403] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 7403) to authorize the Secretary of the Interior 
to acquire certain land for the Deshler-Morris House, Independence 
National Historical Park, having considered the same, report favorably 
thereon without amendment and recommend that the bill do pass. 


PURPOSE 


The purpose of H. R. 7403 is to authorize acquisition of a strip 
of land (approximately 2,000 square feet) adjacent to the Deshler- 
Morris House in Independence National Historical Park, Philadelphia. 


NEED 


The Deshler-Morris House, occupied by President Washington in 
1793-94, was donated to the Government in 1948. The tract next 
to that on which it is located is owned by the Savings Fund Society 
of Germantown which proposes to construct a new building. The 
house encroaches slightly on the Savings Fund Society’s property. 
It is desirable from the viewpoint of both the Government and the 
society that the land encroached upon plus a narrow strip to assure 
light and air for the house be acquired. 


COST 


It is estimated that about $6,500 will be required for the purchase 
of the land involved. 
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ACQUIRE LAND FOR THE DESHLER-MORRIS HOUSE 


DEPARTMENTAL RECOMMENDATION 


The Department of the Interior recommends enactment of H. R. 
7403. Its report is set forth below in full: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 20, 1958. 
Hon. Cuatr ENGLE, 
Chairman, Com mittee on Interior and Insular Affairs, 
House o} ' Representatives, Washington, D.C. 


Dear Mr. EnGur: Your committee has roniited a report on 
H. R. 7403, a bill to authorize the Secretary of the Interior to acquire 
certain land for the Deshler-Morris House, Independence National 
Historical Park. 

We recommend that H. R. 7403 be enacted. 

The enactment of this bill would authorize the acquisition of and 
inclusion in Independence National Historical Park, in Philadelphia, 
Pa., of a certain strip of land adjoining the De shler-Morris House 
and grounds to the northwest. This land varies in width from 
544 feet to slightly more than 12 feet, and is approximately 150 fee t long. 

‘The De shle r-Morris House is an 18th century mansion which was 
the home of President Washington during parts of 1793-94 when the 
Federal Government was located in Philadelphia. Because of their 
historical importance, the Deshler-Morris House and grounds, com- 
prising 0.629 acre of land, were donated to the United States in 1948 
for administration as a part of the Independence National Historical 
Park. 

At the time the Deshler-Morris House and grounds were acquired 
by the United States, the Attorney General of the United States 
approved the title to that property, subject to the outstanding rights, 
if any, of third persons, by reason of certain encroachments and over- 
lappages referred to in the certificate of title. The encroachments 
in question consist of the location of the basement door and steps to 
the basement of the Deshler-Morris House on the property to the 
northwest; the windows and eaves of the northwest wall of the house 
overhang property to our northwest; and the stucco building part of 
the house extends about 7 feet on the property to the northwest. 

Before the Deshle lowes House was donated to the United States, 
it and the property to the northwest were owned by Marriott C. 
Morris. When Morris conveyed the property located on the rorth- 
west side of the Deshler-Morris House to the Saving Fund Society 
of Germantown, he reserved to himself, his successors, and assigns, 
the right to allow the Deshler-Morris House to remain in its then 
location so long as the structure was not altered. These encroach- 
ments have not heretofore presented a serious problem. Now, how- 
ever, the Society has indicated its desire to undertake improvements 
on the adjoining property. The acquisition of the property ir volved 
in H. R. 7403, the land on which the house now encroaches and a 
narrow protective strip, will insure retention of the present necessary 
access to the northwest side of the house and grounds now owned by 
the Government, and remove any doubt as to a continuous supply 
of light and air for the property. 
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The estimated cost for acquiring this land will be approximately 
| $6,500. 
. The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your committee. 
| Sincerely yours, 
Rocer C. Ernst, 
Assistant Secretary of the Interior. 


| COMMITTEE RECOMMENDATION 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 7403. 
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TO SETTLE CERTAIN MILITARY CLAIMS IN THE AMOUNT 
OF $5,000, OR LESS, AND TO PARTIALLY PAY CERTAIN 
CLAIMS WHICH ARE CERTIFIED TO CONGRESS 


Avaust 6, 1958.—Ordered to be printed 


Mr. O’Manoney, from the Committee on the Judiciary, submitted 4 
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REPORT AUG 2% 1238 


[To accompany H. R. 9022] 


AIN 
READING ROOM 


The Committee on the Judiciary, to which was referred the bill, 
(H. R. 9022) to amend title 10, United States Code, to authorize the 
Secretaries of the military departments to settle certain claims in the 
amount of $5,000, or less, and to-partially pay certain claims which 
are certified to Congress, having considered the same, reports favorably 
thereon, with an amendment, and recommends that the bill, as 
amended, do pass. 

AMENDMENT 


On page 2, beginning on line 19, strike all down to and ineluding the 
quotation marks on line 7, page 3. 


PURPOSE OF AMENDMENT 


The purpose of the proposed amendment is to eliminate from 
H. R. 9022 the authority to permit partial payment by the Secretaries 
of the military de partments of claims arising under the Foreign Claims 
Act (10 U.S. C. 2734). 

PURPOSE 


The purpose of the proposed legislation, as amended, is to increase 
the authority of the Secretaries of the military departments to settle 
claims based on the noncombat activities of the military services now 
contained in section 2733, title 10, United States Code, from $1,000 
to $5,000 and to permit partial payment of a sum not to exceed the 
increased limitation where the amount of the claim exceeds the 
limitation as increased 
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STATEMENT 


H. R. 9022 was introduced as the result of a recommendation con- 
tained in an executive communication transmitted to the Congress 
by the Secretary of the Air Force. The proposed legislation is a part 
of the current Department of Defense legislative program. The bill 
deals with the authority of the military de ‘partments to effect settle- 
ment of claims arising out of the noncombat activities of the military 
departments. The existing authority on this subject appears in title 
10 of the United States Code. This title is a revision and codification 
of the laws relating to the Armed Forces. Prior to that codification, 
the provisions which this bill now proposes to amend, were known 


as the Military Claims Act. They are now section 2733 of title 10. 
The application of section 2733, the Military Claims Act, is worldwide 
and applies to the public generally. It requires that the damage, 
injury, or death be caused by military personne . or civilian employees 
acting within the scope of their employment, or that the damage be 


injury or death otherwise incident to the nenaian’ activities of 4 


military department. There is a further provision of law, formerly 
known as the Foreign Claims Act, which has now been codified as 
section 2734. The provisions of the Fore ign Claims Act apply only 


outside of the United States, its Territories and possessions, and re- 
quire that the damage, injury, or death be caused by, or be otherwise 
incident to, noncombat activities of the Armed ‘cdl or be caused 
by aang = personnel or civilian employees of a military department. 
Under the latter section when causation is properly established the 
only ate problem is the determination of the amount of damages 
suffered by proper claimants. 


Increase in the limitation on administrative payments 

Under the terms of section 2733 of title 10, United States Code, the 
military departments are limited in their authority to settle claims 
administratively to those in which the damages asserted are less than 
$1,000. Where claims are asserted in excess of those amounts, the 
Secretary of the military department in precluded from settling the 
claim and is limited to recommending the claim to the Congress for 
its consideration. 

The claims which are cognizable under this section include those 
arising incident to maneuvers, special field exercises, use of weapons, 
practice bombings, the operation of aircraft and missiles, and the use of 
balloons, animals equipment, or devices having latent mechanical 
defects. It also includes claims arising from use of moving combat 
and other vehicles designed especially for military use, and the use 
and occupation of real estate. Ordinary traffic — ‘nt and other 
tort type claims are excluded by the partial repeal of the original 
statute upon which section 2733 is based by section 4: 4 | e) of the act 
of August 2, 1946 (60 Stat. 846), the F ederal Tort Claims Act. The 
a ral Tort Claims Act, now codified in title 28 of the United States 

Code, is preemptive when tort claims are cognizable under its pro- 
visions. In overseas areas, the provisions of section 2734, or inter- 
national agreements, such as the NATO status-of-forces agreements, 
are preemptive when a claim is within their scope. 

The present $1,000 limitation found in section 2733 simply does not 
meet present-day needs; $1,000 does not have =e same purchasing 
power that it had when that limitation was included in the statute, 
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enacted on July 3, 1943, nearly 15 years ago. Also, it is readily 
apparent that when an accident or incident involving the military 
services under present-day conditions is of a catastrophic type, large 
claims are apt to, and frequently do, result. This is particularly 
true of accidents resulting from aircraft, missiles, or explosives. 
Military instrumentalities which may cause damage giving rise to 
claims have become more lethal and therefore may cause more devas- 
tation. Furthermore, aside from the property damage which may 
result, personal injury and death claims are now being submitted 
for greater amounts since the act of March 29, 1956 (70 Stat. 60), 
removed the statutory provision limiting settlement of those claims 
to reasonable medical, hospital, and burial expenses “actually in- 
curred,” 

The $1,000 limitation of section 2733 should also be compared to the 
limitations now being provided for in statutory provisions for the 
settlement of other military claims. Thus, under the provisions of 
section 2734, the Foreign Claims Act, similar claims of inhabitants of 
foreign countries may be paid up to $15,000. Admiralty claims may 
be administratively settled and paid by the Army and Air Force up to 
$500,000 and the Navy has authority up to $1 million. Also, under 
treaties such as the NATO status-of-forces agreements, foreign 
governments may be reimbursed for the agreed pro rata share of those 
sums they may expend for the payment of claims under such inter- 
national agreements (68 Stat. 1006; 31 U.S. C. 2241-2242). 

The Department of the Air Force advised the Committee on the 
Judiciary of the House of Representatives that the present $1,000 
limit in settlement authority has caused an acute public relations 
problem after each sceilasc alvesiidin tacadln anmmebietienaltl teas caaaliainia 
The Department has also advised that committee that experience has 
shown that 80 percent of the claims which must be referred to Con- 
gress under the present limitations in the law could be settled by 
expeditious administrative payment if the statutory ceiling in section 
2733 would be raised to $5,000. Further, it has been found that the 
additional processing time required for congressional action results in 
an increased number of complaints. The Senate Committee on the 
Judiciary is well aware of the overall problem for in several cases it 
has been called upon to consider special legislation which would re- 
move the monetary administrative limits in connection with crashes 
to permit prompt settlement. One example was Public Law 907 of 
the 84th Congress (70 Stat. 920), which permitted the expeditious 
settlement and payment of claims by the Secretaries of the Air Force 
and Navy for damages resulting from two crashes. One of the crashes 
involved an Air Force plane and the other a Navy aircraft. Under 
that special legislation it was possible to alleviate the suffering and 
hardship of many claimants by prompt settlement of their claims. 

Under these circumstances the committee finds that there is well- 
defined need for the increase of the statutory limit in section 2733 to 
$5,000. 


Partial payment 

Both sections 2733 and 2734 provide that no claim may be paid 
under the authority of these sections unless the amount tendered is 
wecepted by the claimant in full satisfaction of his claim (10 U.S. C. 
2733 (e); 10 U.S. C. 2734 (e)). As a result, if a claim is filed under 
either of these sections in an amount greater than the statutory limit 
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of that section, the claimant must either accept the administrative 
payment in full settlement or he must await the submission of his 
claim ae fore payment may be effected. Sections 2733 (d) 
and 2734 (d) provide that when any claim for more than the statutory 
limit of $1,000 or $15,000, respective ly, is considered meritorious by 
the Seere tary of the military department, it may be reported or certi- 
fied to the Congress in the amount that the Secretary considers just 
and reasonable. Thus, under the existing law, the Secretary of 
military department may not make any payment on a meritorious 
claim if the amount involved exceeds the statutory limit, but must 
report or certify the entire claim to the Congress for consideration and 
payment by supplemental appropriation. As introduced, i. R. 9022 
would have pe ceaitiadl aati] payment under both of these i 
of the law with a provision that the balance of the hadi would be 
submitted for congressional approval. 

As noted above, there is some disparity in both the type of claims 
which may be settled under these two sections of the law and the 
amounts which may be paid under them. Under section 2733 the 
damage must have been caused by a member of the Armed Forces 
or an er of the United States Government acting within the 
scope of his employment or otherwise incident to the noncombat 
activities of the mailit ary departments. However, under section 2734 
there is no similar restriction. The act giving rise to the claim may 
have been committed by a member of the armed services or a civilian 
employee of the military departments outside the scope of his em- 
ployment. Also, while under existing law claims cognizable under 
the Military Claims Act must be in an amount less than $1,000 in 
order for the Department to effect an administrative settlement, 
section 2734 has a much higher limitation, namely, $15,000. 

The committee, in its review of this authority and the contemplated 
changes, felt that there was ample justification for increase in the 
monetary limit now existing on the authority of the military depart- 
ments to effect administrative settlement. The committee also 
believes that where the injury or death resulted from the activities 
of a member of the Armed Forces, or a civilian employee of a military 
department, acting within the scope of his employment, or otherwise 
aoidletst to the noncombat activities of a military department, there 
is ample justification for permitting the partial payment of such 
claims with a requirement that the remainder be certified to the 
Congress for payment. However, the committee does not believe 
that there was a sufficient showing of a need for authority to make 
partial payments under section 2734 since the limitation in that 
section is far greater than that in section 2733 and since that section 
of the law permits payment of claims arising outside the scope of the 
employment of the individual involved. The committee has, there- 
fore, adopted an amendment to delete from the bill the authority to 
effect partial payments in claims arising under section 2734 of title 
10, of the United States Code. 


CONCLUSION 


The foregoing considerations amply illustrate the need for an 
increase in the authority to effect administrative payments under 
section 2733 of title 10. The same considerations make it evident to 
the committee that there is considerable merit to the proposal to 
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permit partial payment of claims by the military departments arising 
under that section of law. These provisions are sorely needed in 
order to settle expeditiously meritorious claims which arise as a result 
of the noncombat activities o1 the military departments. The com- 
mittee is of the opinion that by improving the administration of 
claims in this manner, this legislation may result in the reduction of 
some of the ill will which has sometimes been manifested toward the 
Armed Forces as a result of accidents involving its personnel. The 
committee, therefore, recommends that the bil be favorably con- 
sidered as amended. 

Attached to this report is the letter of May 28, 1957, from the 
Department of the Air Force, signed by the Secretary, transmitting 
the draft of this legislation to the Speaker of the House of Repre- 
sentatives. Also attached is letter of July 18, 1958, directed to the 
Honorable Joseph C. O’Mahoney, chairman of the subcommittee, 
from the Department of the Air Force, signed by Col. Bourne Adkison, 
Deputy Director, Legislative Liaison. 


DrPARTMENT OF THE Arr Force 
OFFICE OF THE SECRETARY, 
Washington, May 28, 1957. 
Hon. Sam RayRBurRN, 
Speake /* OF} the House of Re prese ntalrie a. 

Dear Mr. Speaker: There is forwarded herewith a draft of legis- 
lation to amend title 10, United States Code, to authorize the Secre- 
taries of the military departments to settle certain claims in the 
amount of $5,000 or less and to partially pay certain claims which 
are certified to Congress. 


his proposal is a part of the Department of Defense legislative 
program for 1957. The Bureau of the Budget has advised that it 


no objection to the submission of this proposal to the Congress. 


T Department of the Air Foree, on behalf of the Department of 
Def e, I ymmends that it be enacte 
Pe OF THE PROPOSED 1 “LATION 
2733 of title 10, United States Code, provides for the 
neditious administrative settlement by the Secretary of a military 
department, or his designee, of meritorious claims against the United 
States for property damage, personal injury, or death, arising incident 
to noncombat activities of that military department. In general suel 
| 7 out of authorized activities which are peculiarly military 
natur little parallel in civilian pursuits, and out of situa- 
{10 which histor lv have been considered as furnishing a proper 
basis for the payment of claims. Section 2733 authorizes the Seere- 
tarv of a mulitary department to pay such claims which amount to 
not more than $1,000, and provides for reporting those claims for 
more than $1,000 to Congress for consideration, The latter procedure 


Is time consuming and in many instances causes hardship to the claim- 


adjudication and congressional action. 


ant who must wait for 

The public recognizes that military operations cannot be conducted 

with the same safety factors as most civilian undertakings, but believes 

that the military should be prepared to pay in an expeditious manner 
] 


for damage caused. The problem of the inadequacy of the present 
limitation became acute when the Department of the Army was 
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unable to obtain maneuver permits in Louisiana and Texas, and 
scheduled maneuvers had to be canceled. The permits were refused 
because the Army had no authority to administratively pay claims 
exceeding $1,000. 

The Department of Defense, in order to make expeditious admin- 
istrative settlement of meritorious claims, recommends an increase 
in the statutory ceiling in section 2733 (a) of title 10, United States 
Code, from $1,000 to $5,000. Based upon previous experience, a 
ceiling of that amount would permit expeditious administrative pay- 
ment of approximately 80 percent of the cases which are referred to 
the Congress. For example, during fiscal year 1955 the Department 
of the Air Force referred 72 claims to the Congress for consideration, 
which were paid in the total amount of $409,504.98. Of the 72 claims, 
56 were for $5,000 or less and totaled $119,373.73. If this legislative 
proposal had been the law at that time, funds of the Department of 
Defense would have been used in the payment of $119,373.73, and a 
corresponding amount less paid from the general funds of the Treasury 

Section 2733 (e) of title 10, United States Code, provides that no 
claim may be paid under section 2733 (a) of that title unless the amount 
tendered is accepted by the claimant in full satisfaction of the claim 
Section 2734 of title 10, United States Code (as amended by the act 
of July 28, 1956, ch. 769; 70 Stat. 703) authorizes the administrative 
settlement of claims arising incident to noncombat activities of the 
Department of Defense outside the United States, its Territories and 
possessions. Subsection 2734 (e) prov ides that no claim may be paid 
under subsection 2734 (a) unless the amount tendered is accepted it 
full satisfaction of the claim. 

Thus if the Secretary of a military department considers that a 
claim, filed in excess of the statutory ceiling of section 2733 or section 
2734 as the case may be, is meritorious he may not make any payment 
thereon, but must certify the entire claim to the Congress for con- 
sideration. This legislative proposal would authorize, in those cases 
certified to the Coneress under sections 2733 and 2734 of title 10 
United States Code, payment to the claimant of the total amount 
authorized for administrative settlement while payment of the balance 
of the claim is awaiting Congressional consideration. 

It is | 
mitigate ( 
Ul will toward the United States during the period required by the 


] | . ] + 
lieved that this authority to make partial payviment will 
J ; ‘ 
i 


aimants’ suffering and reduce some resulting sources of 


Congress Lo complete its action. It IS ¢ X pe eted that this legislation 
will be of particular aid in our relationships with the governments of 
foreign countries in which American troops are stationed and in our 


relationships with private citizens of this country whose property is 
lost or damaged or who suffer personal injury as a result of domestic 
milit: ry operations such as maneuvers or war games. 

With reference to the proposed amendment to sections 27338 and 
2734 of title 10, United States Code, to add the word “physical 
before the word “damage” appearing in claus s (1) an (2 of SeCCTIONS 
2733 (a) and 2734 (a) and before the word “injury” in clause (3) of 
both subsections, the Department of Defense takes the position that 
the exercise of the right to flv aircraft over private property does 
not give rise to “a taking’ of an interest in the underlying property 
for which liability is incurred. Practical considerations dictate this 
approach to the problem at this time. The alleged “taking” of 
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property by virtue of jet engine noise and the like provides an exceed- 
ingly complex problem for solution, as indicated by the fact that the 
House of Representatives in House Resolution 47 authorized and 
directed the Committee on Armed Services to investigate and study 
the extent to which property rights are interfered with or diminished 
by the operation of aircraft and the necessity for legislation. In 
view of the complexity of the problem, the Department of Defense 
is appointing a committee to arrive at a solution to the broad problems 
involved. In the meantime the limitations proposed above as to 
physical damage and physical injury are deemed justifiable. 


COST AND BUDGET DATA 


No increase in overall cost to the Government should result from 
enactment of this proposal. Based upon the number of claims 
certified to Congress under the acts which became sections 2733 and 
2734 of title 10, United States Code, there would be an annual in- 
creased cost of $355,000 to the claims appropriation of the Department 
of Defense. However, there should be a corresponding decrease in the 
amount which is now paid to satisfy such claims from the general funds 
of the Treasury. 

Sincerely yours, 
JamMES H. DovuG.as. 


DePARTMENT OF THE AIR Forcer, 
OFFICE OF THE SECRETARY, 
Washington, July 18, 1958. 


Hon. Joserpu CC. O’MaAnoney, 
| nated States Senate. 
Dear Senaror O’Manoney: Recently, Mr. Wayne H. Smithey, 


member of the prof ssional staff of the Senate Judiciary Committee, 
requested that the Air Force furnish you with an outline of how claims 
arising out of the noncombat activities of the Air Force are proc essed. 
Should the following broad outline not adequately serve your purposes, 
| will be most happy to furnish you a more dets riled ‘outline of the 


process In its entirety or any phase thereof. 

Claims for damage to persons or — rity or both caused by the 
noncombat military activities of the . ess may be filed at any 
\ir Force base or installation which has a claims officer. Generally, 
every Air Force installation has such a claims officer, except for those 
installations or activities which are either so small or so highly 
specialized as to not warrant the assignment of such an officer. 

Investigations of — or incidents in the United States giving 
rise to claims for damages are primarily the responsibility of the 
causing command or aetietiy: However, for flexibility and for 


practical reasons, Air Force reculs ations provide for the transfer of such 
respo! nalbilits to the nearest competent Air Force base or station when 


the causing activity is either too remote or otherwise inappropriate for 
assumption of such responsibility. In any event, the geographical 


itus of the incident or accident automatically determines the Air 
Mate sam Area which has supervisory responsibility over the claims 


mnve vation. 
Ey ‘ry claims officer at the investigative level (i base level) is 
ttlade ra designated judge advocate, or works direc Ay mudie the super- 
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vision of a judge advocate. Parenthetically, a judge advocate must 
be admitted to the practice of law before the highest court of a State 
or a Federal district court. The investigation is recorded and re- 
ported upon, or attached to, investigation forms which require the 
action and stated approval or disapproval of a judge advocate at base 
level. 

Every such claim is then forwarded to the appropriate Air Materiel 
Area either for adjudication (where authorized) or forwarding, with 
recommendations, to the he adquarters which has authority to further 
process the claim. 





For the purposes of such claims, the United States is divided into 
rht geographical areas, called Air Materiel Areas. Each such area 
has a staff judge advocate of the rank of colonel or a senior leutenant 
colonel who has the responsibilitv of adjudicating claims, if authorized, 
or referring the claims to higher headquarters with his legal opinion 
na Comme! la ons 
Claims not exceeding $1,000 are adjudicated by the judge advocates 
of Air Materiel Areas. If a claim is settled by agreement at that level, 
vouchers ar prepared forthwith and pavinent effected by the Air 
Materiel Area finance oficer who mails checks directly to the claimant 
or « manits If an Aa ard disput (li | the el; Mant vishes LO 
appeal, all papers ana Ul appeal, together with any upplementary 
evident which the claimant may Vish to submit, are prompil' 
forwarded to the Office of The Judge Advocate General. The file is 
then examined and e¢y ly dL, and a memorandum opinion With 
recommendations as to disposition is prepared, sign d by The Judge 
\dvocat General, and subniutied to Office of the seeretaryv Ol 
1 \ Ol i I: a | ay il o L 1 evidenes, aided 
by ommendatio es (| lons of judge advo 
Cates ro bn the 3 
Clai ceeding $1,000 Lin same channels as lesset 
el ( nD | S14 | ‘ gag S04 ot 1 
\ | ( : l Cis ! )| orl | 1h) 
O I ( ( ( 3s 10 onside 
\ Y £ { \ | { ¢ l! nd 
X ( CI $ | ul S r yuadcge aavo ve, 
07 r Mat \ LD S A ral 
office O] S fT i ( e Ol ‘ \I Lé el 
Command, ass VV compa i lel cié ive Adve Les and 
civilian atto 
ly Sum Mai rile ] ~ ( Aras eX | 
At t { USAF | a yu Have ul m kes oO 
su ry S investi ion ina Must Lat recommendations on 
{ C] Cla i 
Z Kiver claim Is either adiudu ited or tri cd Lo higher 
authoritv by a senior judge advocate at Air Materiel Area level. Each 
such judge advocate is assisted by a civilian Government attorney 


who, because of the permanency Of bis position, enhances policy stabil- 
itv and continuity of claims activities 

(3) All Air Materiel Area claims activities are supervised by the 
staff judge advocate of the Air Materiel Command (calling for a judge 


advocate with the rank of general officer 
(4) All claims over $1,000 and all appeals on awards for lesse1 


claims, are examined and appraised by professional claims attorneys 
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(judge advocates) at Headquarters, USAF, and then referred to the 
Office of the Secretary of the Ar Force over the signature of The 


Judge Advocate General. At this stage, each such claim has the 
combined work of at least three levels of lawye r-judge : advocate (local, 
intermediate-supervisory, and USAF levels). Thus, giving due con- 


sideration to the necessity for prompt action, the chances of injustice 

to worthy claimants or unjustified awards on frivolous claims are 
reduced to a minimum. 
Sincerely yours, 

BourRNE ADKISON, 
Colonel, United States Air Force, De puty Director 
(For and in the absence of W. P. Fisher, Major General, 
United States Air Force, Director, Legislative Liaison). 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 

‘nclosed in black brackets, new matter is printed in italic, existing 
ie in which no change is proposed is shown in roman): 


Unrrep States Copr, Titte 10, ArmMep ForcrEs 


§ 2733. Property loss; personal injury or death: incident to noncombat 
activities of Department of Army, Navy, or Air Force. 
a) Under such regulations as the Secretary of a military depart- 
ment may a scribe, he or, subject to appes al to him, [any officer 
designated by _— may settle, and pay in an eset not more than 
$1,000] The Judge Advocate General of an armed force under his juris- 
diction, if designated by him, may settle, and pay in an amount not more 
than $5,000, a claim against the United States for 
* * * K * * * 

d) Jf the [The] Secretary of the military department concerned 
[may report a claim for more than $1,000 that would otherwise be 
covered by this section] consid rs that a claim in ercess of $5 000 18 
meritorious and would otherwise be covered by this section, he may pay 
the claimant $5,000 and report the excess to Congress for its considera- 
tion. 

(e) Hreept as provided in subsection (d), no [No] claim may be paid 
under [subsection (a)] this section unless the amount tendered is ac- 
cepted by the claimant in full satisfaction. 


* * * “k * * * 


(aq) In any case where the amount to be paid is not more than $1,000, 
the authority contained in subsection (a) may be dele gated to any office r 
of an armed force under the jurisdiction of the military de partment 


CONCET IE d. 
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AUTHORIZING CERTAIN PAYMENTS OUT OF THE VESSEL 


UNI otf¥ OPERATIONS REVOLVING FUND 
OF MICHIGAN 


Aucust 6, 1958.—Ordered to be printed 


MAIN 
REANING ROOM 


Mr. Magnuson, from the Committee on Interstate and Foreign 
Commerce, submitted the following: 


REPORT 


[T'o accompany H. R. 1337 


The Committee on x yr ate and Foreign Commerce, to whom 
was referred the bill (H. R. 13371) to authorize the Secretary of Com- 
merce to make certain Se nts out of the vessel operations revolv- 
ing fund, having considered the same, report favorably thereon with- 
out amendment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


This bill would authorize the Secretary of Commerce to pay to any 
person to whom he chartered vessels under the Merchant Ship Sales 
Act of 1946, as amended, an amount equal to the fair and reasonable 
expenses incurred by such person during the calendar year beginning 
January 1, 1957, to cover the costs of breaking such vessels out of the 
reserve fleet and activating them for service. Since the rates of charter 
hire would have been greater if the Government had activated the 
vessels at its own expense, the bill provides that the payment to the 
charterer shall be reduced by such greater amount than the hire 
actually paid. The amount of the expenses of activation and the 
amount of the offset increase in charter hire are to be determined by 
the Maritime Administration. The bill would place all persons who 
chartered Government tonnage in the calendar year 1957 on equal 
terms in respect of the expenses of activating and in all respects fitting 
such vessels for service. 


NEED FOR THE BILL 


In late 1956, the closing of the Suez Canal created a world shortage 
of shipping. Critical relief needs for Turkey and Yugoslavia could 
find no commercial shipping space. The Department of Agriculture 

20006 
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urgently required space to lift 4.8 million tons of cargo. The West 
European coal program was expected to run to 40 million tons a year. 
Representatives of the Department of Agriculture, the International 
Cooperation Administration, and the General Service Administration 
testified in public ee before the Federal Maritime Board, 
between October 1956 and January 1957, that they had need for 
Government-chartered tonnage for a period of from 1 to 2 years. 
The ICA representative testified that the sponsoring agencies were in 
the position of being crushed between the huge coal program and the 
huge agriculture program. 

To meet what the Federal Maritime Board formally found to be an 
emergency, the Maritime Administration broke out approximately 
138 vessels from the reserve fleets. In all but 2 cases, involving 4 
vessels, the Administrator paid the full cost of breakout, in accordance 
with usual practice. At the time the charters to these two companies 
were awarded, the vessel operations revolving fund created by chapter 
VIII of the Third Supplemental Appropriations Act, 1951, was de- 
pleted. The Administration, therefore, required these companies to 
pay the cost of breakout themselves, granting 2-year charters at a 
somewhat lower charter hire. 

After the vessels were ready for service, the Suez situation eased. 
American export programs were in some cases curtailed, and in others 
spread over a longer period. 

When Suez reopened, privately owned vessels became available, and 
chartered vessels yielded precedence to them for Government- 
sponsored cargo. Furthermore, large numbers of tanks were per- 
mitted to carry dry bulk cargo in apparent contravention of the 50-50 
law. All charters were terminated, including those of the two operators 
mentioned. 

Thus, after the representations of sponsoring agencies to the Federal 
Maritime Board, as the Comptroller General stated in his report, 
induced the companies to petition for the vessels, they were then not 
permitted to employ them. Apart from operating losses, the two 
charterers lost the large sums of money the y invested to recondition 
and repair the vesse Is for service. Much of this e xpenditure was 
incurred to pass the ships | through the American Bureau of Shipping 
spec ial surve YW the Bureau’s ce rtific ate being rood for 4 years, with an 
additional year of grace. 

The Government retained the value of the work performed by these 
2 charterers on the 4 vessels, whic 2 were virtually unused. In the 
words of the Comptroller General in his letter dated July 29, 1958: 


It must be recognized cae < Government has been 
benefited to the extent of having the vessels placed in class 
at the expense of the companies involved—which condition- 
ing, obviously, was intended to have been borne by Maritime 
had their funds been available. 


Thus, the two companies expended large sums preparing the vessels 
for service, and then were not permitted to employ ie and the 
Government retained the value of the work. 

The proposed legislation would put charterers who paid such 
breakout expenses in exac tly the same position as those for ial the 
Government paid them. The Secretary of Commerce would be 
authorized to reimburse charterers for the fair and reasonable cost 


) §Y THE 
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incurred, less the amount of increased hire which the Government 
received when it did the work for its own account. 


COST OF THE LEGISLATION 


It is estimated that the total actual payments under the bill, after 
the adjustments provided for therein, will not exceed approximately 
$525,000 to the 2 companies involved in reimbursement for their 
assumption of breakout and activation expenses on the 4 vessels. 


DEPARTMENTAL REPORTS 


The Secretary of Commerce recommended favorable consideration 
with a clarifying amendment which is contained in the bill as enacted 
by the House of Re ‘presentatives. The Secretary is of opinion that 
the bill equalizes the position of these charters wi that of the others 
in the emergency program. ‘The Comptroller General recognized an 
equitable basis for the legislation and he would not therefore recom- 
mend against favorable consideration. The Department of Agricul- 
ture had no recommendation. The reports follow: 


WASHINGTON, July 30, 1958. 
Hon. Hersert C. Bonner, 
( Been 6 omm) ittee on Me rchant Marine and Fisherie 8, 
House of Repre Sé ntative 8, Washington, dD. Cd. 

Dear Mr. CuarrMan: This letter is in reply to your request of 
July 16, 1958, for the views of this Department with respect to H. R. 
13371, a bill to authorize the Secretary of Commerce to make certain 
payme it out of the vessel operations revolving fund. 

The bill would authorize the Secretary of Commerce to pay out 
of the vessel operations revolving fund, created by chapter VIII of 
the Third Supplemental Appropriations Act, 1951, to any person to 
whom he has chartered vessels under section 5 of the Merchant Ship 
Sales Act of 1946, an amount equal to (a) the expenses such person 
has incurred during the calendar year 1957 to activate the vessel, less 
(b) the excess of (1) the charter hire paid per vessel for similar vessels 
which the United States activated at its own expense over (2) the 
charter hire such person paid for such vessel. 

The Department recommends favorable consideration of the bill, 
W ith the amendment hereafter proposed. 

‘ection 5 of the Merchant Ship Sales Act of 1946, as amended, 
authorizes the Secretary of Commerce to bareboat charter to citizens 
of the United States war-built dry-cargo vessels in the national- 
defense reserve fleet for use in any service which the Federal Maritime 
Board, after public hearing, determines (a) is required in the public 
interest, (b) is not adequately served, and (c) for which privately 
owned American-flag vessels are not available for charter by private 
operators on reasonable conditions and at reasonable rates. The 
section provides for annual review of such charters. 

The act provides that the charter rate shall be such rate as the 
Secretary of Commerce determines is consistent with the policy of 
the act, but not less than 15 percent per annum of the statutory sales 
price of the vessel computed as of the date of the charter, or the pre- 
vailing world market charter rate for similar vessels for similar use, 
whichever is lower. The act also requires additional charter hire in 
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the amount of one-half of all profits exceeding 10 percent per annum 
of capital necessarily employed. 

The purpose of the chartering provisions of the Merchant Ship 
Sales Act of 1946 is to make tonnage available at fair and reasonable 
rates to move essential cargoes, when privately owned American-flag 
vessels are not available at such rates. Under the cargo-preference 
provisions of section 901 (b) of the Merchant Marine Act, 1936, the 
Maritime Administration computes a time charter rate which it 
determines is fair and reasonable for American-flag vessels. The 
bareboat charter rate which the Maritime Administration, as the 
delegate of the Secretary of Commerce, determines, under the charter- 
ing provisions of the 1946 act, is consistent with the purposes of that 
act, is the foregoing time charter rate converted to a bareboat charter 
rate. The Maritime Administration, under authority of Public Law 
890, 84th Congress, pays from the vessel operations revolving fund 
the breakout expenses on vessels it charters under the 1946 act, and 
deposits into such fund the charter hire it receives on such vessels. 

As a result of the unavailability of American-flag vessels for charter 
at fair and reasonable rates for such vessels resulting, in part, from 
the closing of the Suez Canal in 1956, the Maritime Administration 
broke out of the reserve fleet a number of vessels for chartering under 
the 1946 act, and, thus, exhausted funds available for paying such 
breakout expenses. 

Becaus® such funds were exhausted, the Maritime Administration 
chartered four vessels in 1957 on a different basis than the foregoing, 
Such charters provided that the charterers would pay the breakout 
expenses and, instead of the charter hire, determined as above, would 
pay a reduced charter hire so as to enable the charierers to recoup 
the breakout expenses. Two of these vessels were chartered to Boston 
Shipping Co., and the other two were chartered to Isbrandtsen Co., 
Inc. 

All four were Liberty vessels. The basic charter hire charged on 
Liberty vessels when the Maritime Administration paid the breakout 
expenses was $10,606.84 per month. The reduced rate charged on 
the foregoing 4 vessels was $6,806.33 per month. This reduced rate 
is 15 percent per annum of the statutory sales price of the vessels, 
and is the lowest rate that could be charged under the act, since the 
prevailing world market rate for similar vessels for similar use was 
higher. All four charters, of course, contained the provision for addi- 
tional charter hire 

The effect of the bill would be to place the charterers in the same 
position as they would have been in if the Maritime Administration 
had paid the breakout expenses for the 4 vessels and the charterers had 
paid the same charter hire (namely, $10,606.84 per month) which was 
charged for Liberty vessels when the Maritime Administration paid 
the breakout expenses. Since the additional charter-hire provisions 
were the same in both types of charters, these provisions would be 
ignored in making the computation under the bill. We recommend 
that the bill be amended by inserting the words ‘‘fair and reasonable”’ 
in line 9, page 1, of the bill, before the word ‘‘expenses.’’ 

The Bureau of the Budget has advised that, while there is no 
objection to subizission of this report, that Bureau is opposed to the 
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bill because it would set an unwise precedent and lead other claimants 
to urge special legislation retroactively revising contractual obligation. 
Sincerely yours, 
SINCLAIR WEBRKS, 
Secretary of Commerce. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 29, 1958. 
Hon. Warren G. Macnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Mr. CHAtrMAN: Further reference is made to your letter of 
July 16, 1958, acknowledged on the same date, requesting the com- 
ments of the General Accounting Office, concerning S. 4130, 85th 
Congress, 2d session, entitled ‘‘A bill to authorize the Secretary of 
Commerce to pay breakout expenses on certain vessels chartered 
under section 5, Merchant Ship Sales Act of 1946, and for other 
purposes.” 

While not so stated, it apne ars that this bill is designed to equalize 
certain losses sustained by 1 or 2 shipping companies who assumed 
the breakout charges on co chartered by the Federal Maritime 
Joard during the early part of 1957. In this connection, it is our 
understanding that, due to lack of funds on the part of Maritime 
Administration, 1 of the companies involved agreed to place 2 
Liberty vessels in class at its own expense; and in consideration of this 
expense to the company, it was further agreed that the charter hire on 
the vessels to be paid by the company would be less than that assessed 
against charterers in cases where the Government had paid the break- 
out expenses. Shortly thereafter, the market broke and the company 
was forced to place the vessels in idle status for lack of employment. 
Hence, the expectation of a profitable venture unfortunately did not 
materialize. 

From a strictly legal standpoint, it is an established rule that valid 
contracts are to be enforced as written, and the fact that supervening 
or unforeseen causes render performance more burdensome or less 
profitable, or even occasion a loss, is not sufficient to entitle a con- 
tractor to an additional amount for the purpose of equalizing such loss. 
Therefore, applying such rule to the instant case, in the absence of a 
contractual stipulation therefor, there would be no legal obligation on 
the United States to compensate such company or companies for losses 
alleged to have been incurred as the result of the unprofitable under- 
taking. 

From an equitable viewpoint, however, the claim is not devoid of 
merit. It is our understanding that, as late as December 1956, repre- 
sentations were made to the Federal Maritime Board that there was 
sufficient cargo to justify the use of bareboat charters for as long as 
a year. Hence, the inducement to the companies to petition for the 
vessels. Furthermore, it is reasonable to assume that, had funds been 
available in the revolving fund, the breakout costs would have been 
paid by the Government pursuant to authority granted under the 
act of June 20, 1956 (70 Stat. 314, 319). It is observed that the 
proposed bill is designed to place all persons who chartered Govern- 
ment vessels on equal terms with respect to the breakout expenses, 
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and also it will provide for payment of the full charter hire the Govern- 
ment would have charged had it paid the breakout expenses. And, 
finally, it must be recognized that the Government has been benefited 
to the extent of having the vessels placed in class at the expense of 
the companies involved—which conditioning obviously was intended 
to have been borne by Maritime had their funds been available. 

In the light of the foregoing, therefore, we would not be inclined to 
recommend against favorable consideration of the bill. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller Gereral of the United States. 


DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, July 29. 1958. 
Hon. WARREN G. Maanuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear Senator Maanuson: This will reply to your letter of July 
16, 1958, inviting comments with respect to S. 4130, a bill to authorize 
the Secretary of Commerce to pay breakout expenses on certain vessels 
chartered under section 5, Merchant Ship Sales Act of 1946. 

This proposed legislation concerns issues which are beyond the 
scope of the Department’s responsibilities in transportation matters. 
Therefore, we have no recommendation concerning enactment of the 
bill. | 

Sincerely yours, 
E. T. BENson. 
CHANGES IN EXISTING LAW 


There are no changes in existing law. 


O 
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Avaust 6, 1958.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H, R. 8361] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 8361) to amend section 2254 of title 28 of the United States 
Code in reference to applic ations for writs of habe: ao Seat by persons 
in custody pursuant to the judgment of State court , having con- 
sidered the same, reports favorably thereon, without amendment, and 
recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to restrain the abuse of 
the use of the writ of habeas corpus in the lower Federal courts by 
prisoners who have been convicted in State courts and who seek to 
have the action of the State courts reviewed and reversed by the lower 
Federal courts. 

STATEMENT 


An identical bill passed the House of Representatives in the 84th 
Congress. 

This proposal embodies legislation proposed by the Judicial Con- 
ference of the United States and worked out by the Committee on 
Habeas Corpus of the Judicial Conference in cooperation with com- 
mittees of the Conference of the Chief Justices of the Forty-eight 
States, and the National Association of State Attorneys General. In 
addition to being endorsed by the Judicial Conference of the United 
States, it is endorsed by the Conference of the Chief Justices of the 
Forty-eight States, by the National Association of State Attorneys 
General, and by the section of judicial administration of the American 
Bar Association. 

Section 2254 of title 28 of the United States Code now provides that 
no application for a writ of habeas corpus in behalf of a person in 
custody pursuant to a State court judgment shall be granted unless 
it appears that the applicant has exhausted the remedies available in 
the State courts or that there is either an absence of available State 
corrective process or the existence of circumstances rendering such 
process ineffective to protect the rights of the prisoner. It also 
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provides that an applicant shall not be deemed to have exhausted the 
remedies available in the State courts if he has the right under the 
law of the State to raise the question presented. 

The bill would designate the present text of section 2254 as “(a)” 
and would add to the section a new subsection, ‘‘(b)”’, providing that 
an application for a writ of habeas corpus in behalf of a person in 
custody pursuant to a judgment of a State court _ be entertained 
by a Justice of the Supreme Court, a circuit judge, or a district court 
or judge only on a ground which presents a aataeala al Federal consti- 
tutional question (1) which was not theretofore raised and deter- 
mined, (2) which there was no fair and adequate opportunity thereto- 
fore to raise and have determined, and (3) which cannot thereafter 
be raised and determined in a proceeding in the State court, by an 
order or judgment subject to review by the Supreme Court of the 
United States on writ of certiorari. 

The new subsection would direct that an order denying an appli- 

cation for a writ of habeas corpus by a person in custody pursuant to 

a judgment of a State court shall be reviewable only on a writ of 
certiorari by the Supreme Court of the United States and the petition 
for the writ of certiorari shall be filed within 30 days after the entry 
of such order. 

The writ of habeas corpus is one of the most important safeguards 
of individual liberty but it was never designed to be a writ of review in 
the Federal courts. Until recent years a judgment of a court having 
jurisdiction of the parties and the subject matter and binding every- 
where until reversed on appeal by usual appellate procedures or on 
writ of error. A person imprisoned under the judgment of a court 
could be released on habeas corpus, only on a showing that the court 
was without jurisdiction to render it. However, recent decisions of 
the Supreme Court hold, in effect, that even though a court may have 
had jurisdiction at the inception of a case it may lose jurisdiction as 
the result of the violation of a defendant’s constitutional rights in the 
courts of the proceedings and that a person imprisoned under its 
judgment may seek relief through the writ of habeas corpus and estab- 
lish the violation of such constitutional rights by evidence outside the 
record made in the case. 

These decisions led to the frequent use and abuse of the writ of 
habeas corpus by prisoners after conviction for crime. The matter 
was the subject of investigation by the Judicial Conference of the 
United States and, upon its recommendation, provisions were inserted, 
in 1948, in title 28, United States Code—Judiciary and Judicial Pro- 
cedure. Section 2255 of that title concerned prisoners convicted i 
Federal courts and is not here pertinent. Section 2254, however, was 
directed at the abuse arising from applications by prisoners convicted 
in State courts who seek to have their convictions reviewed in the lower 
Federal courts. This section, however, has not been effective in pre- 
venting the abuse because of the interpretation and construction 
placed on it by the Supreme Court in Brown vy. Allen (344 U.S. 443) 
wherein the Court held that such a prisoner, after exhausting State 
court remedies, could, by filing a petition before a Federal district 
court judge, have the State court proceedings reviewed even where 
the judgment of conviction had been affirmed by the highest court of 
the State and certiorari had been denied by the Supreme Court of 
the United States. 
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The holding in this case has resulted in a sharp increase in the 
number of applications to the Federal courts from prisoners convicted 
in State courts who seek to have the lower Federal courts review the 
action of the State courts by which they were convicted, on the ground 
that their constitutional rights have been denied them in the State 
court actions. While in only a small number of these applications have 
the petitioners been successful, they nevertheless have not only 
imposed an unnecessary burden on the work of the Federal courts but 
have also greatly interfered with the procedures and processes of the 
State courts by delaying, in many cases, the proper enforcement of 
their judgments. 

The matter was called to the attention of the Judicial Conference 
by the Attorney General of the United States and a committee on 
habeas corpus was appointed by the conference to study it. The 
committee was of the opinion that, where adequate procedure is 
provided by State law for the handling of such petitions, the remedy 
should be sought in the State courts, with review of State court 
action only by the Supreme Court of the United States. In fact, a 
proposal was discussed by the Committee on Habeas Corpus to 
take away from the Federal courts all jurisdiction to entertain writs 
of habeas corpus to review State court action. However, the com- 
mittee decided that it would be wise to continue jurisdiction in the 
Federal courts for use in those cases where there has been an improper 
conviction and where it is not possible to make a State court record 
which could serve as a basis for review by the Supreme Court of the 
United States. 

Another disconcerting situation to which the Committee on Habeas 
Corpus of the Judicial Conference addressed itself was the delays in 
executing State court sentences in capital cases as the result of appeals 
in habeas corpus proceedings seeking review of State court action, 
and it was its considered opinion that this difficulty could only be 
met by providing for direct review by the Supreme Court of the 
U nited States. 

This bill, therefore, attempts to remove the abuse which has arisen 
of allowing persons who have been convicted in State courts to have a 
review of their State court trials by the lower Federal courts by simply 
filing an application for writ of habeas corpus with the lower Federal 
courts. This legislation accomplishes this by requiring that State 
court proceedings be subject to review only by the Supreme Court 
of the United States, except in those cases where it is not possible to 
make in the State courts a record which will furnish an adequate basis 
of review by the Supreme Court. Under the bill an application for 
writ of habeas corpus on behalf of a person imprisoned under the 
judgment of a State court may be entertained by a Federal court or 
judge only if it presents a substantial constitutional question and then 
— = it meets all three of the following conditions: 

The question must be one “which was not theretofore raised 
sa deteiednet” in the State court proceedings; (2) even if the ques- 
tion has not been theretofore raised and determined, it must appear 
that the prisoner had not had ‘fair and adequate opportunity to raise 
and have his question determined’”’; (3) even if the question has not 
been raised and determined, and even if the prisoner has not had fair 
and adequate opportunity to have it determined, it must appear that 
it is a question “which cannot thereafter be raised and determined 
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in the State court by an order or judgment subject to review by the 
Supreme Court of the United States on writ of certiorari.” 

lhe legislation also contains a second paragraph relating to appeals 
by which it is intended to eliminate the delays in the enforcement of 
State court judgments. It provides that an order of a lower Federal 
court denying an application for the writ shall be reviewable only on 
appeal to the Supreme Court of the United States which must be 
applied for within 30 days of the order. It is hoped that this provision 
will not only eliminate the abuse arising out of appeals for purposes of 
delays but will enable the Supreme Court to grant prompt relief in 
any case of merit in which relief has been denied by the lower court. 

The committee is of the belief that the proposed legislation will 
eliminate the abuses which have arisen and at the same time preserve 
the right of a prisoner to apply to the Federal courts for a remedy 
where he cannot obtain adequate relief from the State courts. The 
committee is of the further belief that the use of the writ of habeas 
corpus should be limited to the extent that it would make it no longer 
possible for a prisoner convicted of a State crime in a State court to 
secure review of the State court proceedings in the lower Federal 
courts if there remains open to him the opportunity of making a 
record in the courts of the State on which he can secure the opportunity 
for review by the Supreme C er of the United States. 

After this bill had passed the House of Representatives, some objec- 
tions were raised against the bill from certain quarters of the Federal 
judiciary. Among the criticisms raised against this bill was that it 
will throw an undue burden of work on the Supreme Court. Deputy 
Attorney General Lawrence E. Walsh, speaking for the Department of 
Justice in a supplemental report submitted to this committee, under 
date of July 25, 1958, states as follows: 


The effect of the legislation will be to remove from the 
lower Federal courts the consideration of many applications 
for writs of habeas corpus involving State criminal cases. 
This will result in a considerable increase in the number of 
such cases reaching the Supreme Court either through direct 
application to it for the issuance of writs or through petitions 
for certiorari from the decisions of State courts. However, 
the problem thus created has been considered by the Judicial 
Conference of the United States which nevertheless decided 
to favor the proposal. The Department of Justice concurs 
in the recommendation of the Judicial Conference. 


The committee, after studying the matter, is of the opinion that the 
Supreme Court could, without too much burden, handle any additional 
workload and therefore is of the opinion that this legislation should be 
favorably considered. 

The committee wishes to emphasize that this proposed legislation is 
based upon the historical concept that review of State court action 
should be by the Supreme Court of the United States and not by the 
lower Federal courts. 

Attached hereto and made a part hereof is the above-mentioned 
letter from Deputy Attorney General Walsh; an executive communi- 
cation from the Administrative Office of the United States Courts; a 
letter from the Attorney General of the United States; a supplemental 
report of the Habeas Corpus Committee of the Conference of Chief 
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Justices; a report of the Special Committee of the State Chief Justices 
on Habeas Corpus; and statistical tables revised to include habeas 
corpus proceedings before Federal courts through the year 1957. 


DEPARTMENT OF JUSTICE, 
OrricE oF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., July 25, 1958. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR: Reference is made to 8. 1011 and H. R. 8361, identical bills, 
to amend section 2254 of title 28 of the United States Code, in reference to appli- 
cations for writs of habeas corpus by persons in custody pursuant to the judgment 
of a State court, now pending before your committee. 

Section 2254 of title 28 of the United States Code now provides that no appli- 
cation for a writ of habeas corpus in behalf of a person in custody pursuant to a 
State court judgment shall be granted unless it appears that the applicant has 
exhausted the remedies available in the State courts or that there is either an 
absence of available State corrective process or the existence of circumstances 
rendering such process ineffective to protect the rights of the prisoner. It also 
provides that an applicant shall not be deemed to have exhausted the remedies 
available in the State courts if he has the right under the law of the State to raise 
the question presented. 

The bill would designate the present text of section 2254 as ‘‘(a)”? and would 
add to the section a new subsection, “(b)”, providing that an application for a 
writ of habeas corpus in behalf of a person in custody pursuant to a judgment 
of a State court shall be entertained by a Justice of the Supreme Court, a circuit 
judge, or a district court or judge only on a ground which presents a substantial 
lederal constitutional question (1) which was not theretofore raised and deter- 
mined, (2) which there was no fair and adequate opportunity theretofore to raise 
and have determined, and (3) which cannot thereafter be raised and determined 
in a proceeding in the State court, by an order or judgment subject to review by 
the Supreme Court of the United States on writ of certiorari. 

The new subsection would direct that an order denying an application for a 
writ of habeas corpus by a person in custody pursuant to a judgment of a State 
court shall be reviewable only an a writ of certiorari by the Supreme Court of the 
United States and the petition for the writ of certiorari shall be filed within 30 
days after the entry of such order. 

This legislation was submitted by the Judicial Conference of the United States 
to the Congress in 1955 and at that time it was stated that its purpose was to 
eliminate the delays and interference with the State criminal law and the con- 
sequent resentment on the part of judges of the several States which have arisen 
through the review by habeas corpus in the lower Federal courts of the judgments 
of State courts. 

The effect of the legislation will be to remove from the lower Federal courts 
the consideration of many applications for writs of habeas corpus involving State 
criminal cases. This will result in a considerable increase in the number of such 
cases reaching the Supreme Court either through direct application to it for the 
issuance of writs or through petitions for certiorari from the decisions of State 
courts. However, the problem thus created has been considered by the Judicial 
Conference of the United States which nevertheless decided to favor the proposal. 
The Department of Justice concurs in the recommendation of the Judicial 
Conference. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WAtsH, 
Deputy Attorney General. 


Apri. 11, 1955. 
fon. Sam RayBurn, 

Speaker of the House of Representatives, 

Washington, D. C. 

My Dear Mr. Speaker: At the instruction of the Judicial Conference of the 
United States I enclose herewith a draft of a bill to amend United States Code, 
title 28, section 2254, relating to applications for writs of habeas corpus by persons 
in custody pursuant to the judgment of a State court. This legislation has the 
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approval of the Judicial Conference of the United States which considered it at 
its meeting on March 24, 1955, and directed that it be transmitted to the Congress 
with a request that it be enacted at the earliest possible time 

As you will see, the bill provides that an application for writ of habeas corpus 
on behalf of a person imprisoned under the judgment of a State court mav be 
entertained by a Federal judge or justice only if it presents a substantial, Federal 
constitutional question and then only if it has met three conditions prescribed by 
the subsection 

(1) That the question must be one which was not theretofore raised and de- 
termined; (2) if it has not been theretofore raised and determined, that the 
prisoner has not had a fair and adequate opportunity to raise and have it deter- 
mined; and (3) if the question has not been raised and determined and the prisoner 
has not had a fair and adequate opportunity to have it determined, that it is a 
question that cannot thereafter be raised or determined in a State court by an 
order or judgment subject to review by the Supreme Court of the United States 
on writ of certiorari. 

The final paragraph of the proposed amendment requires that when a writ of 
habeas corpus to review a State court criminal judgment is denied by a district 
court, it may be reviewed only on a writ of certiorari by the Supreme Court of the 
United States on petition filed within 30 days of the entry of the order of denial. 

The purpose of this legislation is to eliminate the delays and interference with 
the State criminal law and the consequent resentment on the part of judges of 
the several States which have arisen through the review by habeas corpus in the 
lower Federal courts of the judgments of State courts. This problem was called 
to the attention of the Judicial Conference by the Attorney General of the United 
States at the instance of the Conference of Chief Justices of the States and the 
National Association of Attorneys General. The legislation was developed by a 
committee of the Judicial Conference under the chairmanship of Chief Judge 
John J. Parker of the Fourth Judicial Circuit with Chief Judge Orie L. Phillips, 
Circuit Judge Albert Lee Stephens, and District Judges Frank A. Hooper, Edgar 
S. Vaught, and Charles E. Wyzanski, Jr., as members. 

In developing the legislation the committee had the assistance of a committee 
of the Conference of State Chief Justices and of representatives from the National 
Association of Attorneys General, both of which have approved the proposed 
legislation and urge its prompt enactment. 

For the information of Congress in considering the proposal I am attaching 
hereto the following reports of Judge Parker’s committee which explain in detail 
the reasons for its urgency: Report to the Judicial Conference dated July 16, 
1954, supplemental report, dated September 16, 1954—both considered by the 
Conference at its September 1954 session—and the final report of the committee, 
submitted to the Judicial Conference at its March 1955 meeting where it received 
the approval of the Conference. 

The Administrative Office and members of the judiciary will be glad to assist 
any committees of Congress in considering the proposal. We hope that it may 
have the consideration of the Congress at an early date. 

Respectfully yours, 
Henry P, CHANDLER, 
Director. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the .) udiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CuairMan: This is in response to your request for the views of the 
Department of Justice relative to the bill (H. R. 5649) to amend section 2254 of 
title 28 of the United States Code in reference to applications for writs of habeas 
corpus by persons in custody pursuant to the judgment of a State court. 

Section 2254 of title 28 of the United States Code now provides that no applica- 
tion for a writ of habeas corpus in behalf of a person in custody pursuant to a 
State court judgment shall be granted unless it appears that the applicant has 
exhausted the remedies available in the State courts or that there is either an 
absence of available State corrective process or the existence of circumstances 
rendering such process ineffective to protect the rights of the prisoner. It also 
provides that an applicant shall not be deemed to have exhausted the remedies 
available in the State courts if he has the right under the law of the State to raise 
the question presented. 
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The bill would designate the present text of section 2254 as “(a)” and would 
add to the section a new subsection, “(b)”, providing that an application for a 
writ of habeas corpus in behalf of a person in custody pursuant to a judgmert of 
a State court shall be entertained by a Justice of the Supreme Court, a circuit 
judge or a district court or judge only on a ground which presents a substantial 
Federal constitutional question (1) which was not theretofore raised and deter- 
mined, (2) which there was no fair and adequate opportunity theretofore to raise 
and have determined, and (3) which cannot thereafter be raised and determined 
in a proceeding in the State court, by an order or judgment subject to review by 
the Supreme Court of the United States on writ of certiorari. 

The new subsection would direct that an order denying an application for a 
writ of habeas corpus by a person in custody pursuant to a judgment of a State 
court shall be reviewable only on a writ of certiorari by the Supreme Court of the 
United States and the petition for the writ of certiorari shall be filed within 30 
davs after the entry of suck order. 

The review by habeas corpus in the lower Federal courts of the judgments of 
the various State courts has often resulted in delay in the execution of State 
court judgments. Apart from the fact that such applications for review im- 
pose a tremendous burden upon the Federal courts, the large increase in the volume 
thereof has created resentment among State court judges who deplore the lack 
of finality of their decis‘ons and the delay in the execution of their judgments. 

In his report to the Judicial Conference in September of 1953, the Attorney 
General commented on the problem to which this legislation is addressed. Fol- 
lowing that September meeting the Committee on Habeas Corpus of the Judicial 
Conference was reactivated to consider the questions which had been raised by 
the Attorney General. This bill is the culmination of the efforts of that Committee 
and bears the endorsement, as I am informed, of the Judicial Conference of the 
United States, the Conference of State Chief Justices and the National Association 
of Attornevs General. 

The Department of Justice is pleased to add its support to the legislation for, 
as drafted, it would appear to constitute an excellent approach to a difficult 
problem. It will narrow the area in which applications may be made to the 
lower Federal courts for writs of habeas corpus in behalf of persons m custody 
pursuant to State court proceedings, yet it will not in any degree reduce or impair 
the rights of defendants in such proceedings to have a full and complete judicial 
determination of all of the issues involved in their respective cases. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WituraAM P. Rogers, 
Deputy Attorney General. 





Report or THE Haseas Corpus ComMITTEE OF THE CONFERENCE OF CHIEF 
Justices, Curcago, Iuu., Aucust 14, 1954 


One of the main topics for panel discussion at the San Francisco Conference, 
September 1952, was “Use of the Federal Writ of Habeas Corpus,” under the 
act of February 5 1867, which extended the power of all Federal Courts to grant 
writs of habeas corpus in “all eases where any person may be restrained of his * * * 
liberty in violation of the Constitution, or of any treaty or law of the United 
States.” 

That panel discussion developed the alarming fact—alarming, so far as it 
pertained to State courts and State court judgments, at least—that whereas the 
early conception of habeas corpus was that the writ was available as a method of 
collateral attack upon a final judgment only when the convicting court was wholly 
without jurisdiction of the person or subject matter at the inception of the trial, 
Federal courts had gradually expanded the scope of the writ so far beyond this 
original concept that at the present day it is held, under recent Federal decisions, 
that even though a State court may have had jurisdiction of the person of the 
accused and the subject matter of the cause at the outset of the trial, that juris- 
diction, through some strange process of reasoning difficult for me to follow, may 
be adjudged to have been lost during the course of the trial, and the State court 
judgment may be declared null and void, if it should be found by an inferior Fed- 
eral court inquiring into the State court action by means of an independent 
habeas corpus proceeding instituted after the State judgment has become final 
under applicaole State law, that there was a violation of constitutional right in 
the course of the trial, or in proceedings dehors the record and leading up to or 
following the trial. 
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Thus there has been placed in the hands of the inferior Federal courts the 
power to inquire into State court proceedings, upon a petition for habeas corpus 
sworn to by a criminal who has been duly convicted in accordance with State law, 
and to nullify State court judgments upon facts withheld from (or certainly not 
presented to) the State trial and appellate courts but produced for the first time 
only in the Federal court proceedings after the State court trial has long been 
concluded and witnesses have scattered. 

That panel discussion developed the further fact—already known to most of us, 
but the full implications of which had not been too clearly understood by all of us 
until that time—that whereas final judgments of a State court were open to review 
by certiorari by the Supreme Court of the United States, the denial of certiorari 
by that Court meant absolutely nothing, so far as the finality of the State court 
conviction was concerned, but left the convicted prisoner entirely free to begin 
another round of proceedings by obtaining from a Federal district court, under @ 
writ of habeas corpus, new, independent, and successive hearings to test the 
validity of the State court judgment, based upon petitions supported only by the 
oath of the petitioner and containing only such statements of facts as were, or 
could have been, presented in the original proceedings in the State courts. 

Finally, that panel discussion developed the fact—suspected by most of us but 
fully confirmed by the personal experiences of many of the gentlemen now sitting 
around this board—that under the expanded concept of the use of the writ, the 
dockets of the Federal district courts had become clogged with thousands of 
groundless, if not fraudulent claims, because of the understandable solicitude of 
Federal judges to protect the insignificant number of accused persons who may 
have been convicted in State courts in violation of constitutional rignts; with the 
result that in case after case, persons duly convicted of heinous crimes have been 
enabled to postpone the infliction of just punishment year after year by “shopping 
around” from court to court, while the decent citizens of the country have become 
thoroughly outraged at what they consider to be the frivolous technicalities of a 
law that renders State courtsseemingly powerless to bring hardened criminals ‘‘to 
book’”’ for crimes committed against society. 

Out of that panel discussion emerged the thinking, later crystallized and set 
into words by a resolution of the Conference of Chief Justices “that orderly 
Federal procedure under our dual system of government should require that a 
final judgment of a State’s highest court (should) be subject to review or reversal 
only by the Supreme Court of the United States’ and not by inferior Federal 
tribunals. And in the official resolution that was adopted on the matter, the then 
Chairman of the Conference of Chief Justices was directed to appoint a special 
committee “to give study to the grave questions and potential complications 
likely to ensue if the power to review or void State court judgments continues to 
be recognized as lying in any courts of the Federal judicial system, save and 
except the Supreme Court of the United States * * *.” 

In due course, the committee, composed of five men, was appointed, with the 
great Chief Justice of Massachusetts, the Honorable Stanley E. Qua, as its 
chairman—the other members of the committee being Chief Justice Flynn of 
Rhode Island; Chief Justice Gibson, of California; Chief Justice Brand of Oregon; 
and myself, who at that time had the honor of being the Chief Justice of Florida. 

Prior to the Boston conference last September, the members of that committee 
conducted independent studies of the situation, exchanged views by correspond- 
ence, and, later held a 3-day meeting in Washington for the purpose of solidifying 
its thinking and putting together, for the consideration of the conference, its 
conclusions and recommendations as to what could be done. In the course of 
that meeting it conferred with a committee representing the National Association 
of Attorneys General—an organization that after the San Francisco conference 
had adopted a resolution similar to the resolution adopted by the chief justices. 

As a result of its investigation and study, your committee arrived at the definite 
conclusion that the unfortunate state of affairs in the field of habeas corpus could 
only be alleviated through two methods of approach, namely: (1) by making 
certain corrections in existing State eourt procedures; (2) by certain amendments 
to the Federal statutes relating to habeas corpus proceedings in Federal courts. 


SUGGESTED CORRECTIONS IN STATE LAW 


As to corrections in State procedures, the Committee made the recommenda- 
tions to the Boston Conference— 

1. That the State statutes should provide a postconviction process at least 
as broad in scope as existing Federal statutes under which claims of violation 
of constitutional right asserted by State prisoners are determined in Federal 
courts under the Federal habeas corpus statutes; 
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2. That statutes should be so framed as to require a complete and realistic 
exhaustion of State remedies by a prisoner convicted in the State courts, as a 
condition precedent to application for relief in the Federal courts; 

3. That in denying relief in habeas corpus, or similar postconviction pro- 
cedures, State courts, both of first instance and of last resort, should take 
pains to specify whether the judgment was based on procedural grounds under 
State law, or upon consideration of the merits of the claim of Federal con- 
stitutional right advanced by the prisoner; 

4. That where, under State law, questions of constitutional right can be 
raised on appeal from the judgment of conviction, the remedy by appeal to 
the State’s highest appellate court should be exclusive; 

5. That for all cases in which appeal did not constitute an adequate remedy, 
only one postconviction procedure, namely, habeas corpus, should be pro- 
vided; and 

6 That the petitioner in habeas corpus should be required to present in 
his petition before the State appellate court, in any postconviction proceeding 
instituted by him, all claims of violation of constitutional rights then known 
to him, and to set out the nature of any previous postconviction proceedings 
theretofore instituted by him in any court. 


BUGGESTED CORRECTIONS IN FEDERAL LAW 


As to corrections in Federal law, the Committee made the recommendation 
that an application for the writ of habeas corpus should not be granted by any 
Federal district court or circuit judge unless the prisoner had first exhausted 
his right to have the State court judgment reviewed by the Supreme Court of 
the United States; and only then when that Court, in denying certiorari, had 
“expressly reserved to the prisoner the right to apply for habeas corpus to a 
district court or circuit judge solely upon the issues presented to the Supreme 
Court for review.” 

As those of you who attended the Boston meeting will recall, the members 
of the Conference unanimously accepted the report of the Committee, so far as 
it dealt with recommendations for the improvement of State court procedures. It 
rejected the report of the Committee so far as it attempted to deal with correc- 
tions of Federal court procedures, because it was the majority view of the 
Conference that the question of amending Federal statutes was one with which 
the Conference, composed of State judges, could not properly have official 
concern However, in rejecting the part of the report that dealt with suggested 
eorrections in Federal procedures, the Conference made it entirely plain that 
it was not receding from the view expressed in the San Francisco resolution, 
“that a final judgment of a State’s highest court (should) be subject to review 
or reversal only by the Supreme Court of the United States,’’ and reaffirmed the 
principle by the adoption of a resolution similar in content—with directions that 
copies of the resolution be brought officially to the attention of the Chief Justice 
of the United States, the Attorney General of the United States, the Judiciary 
Committees of the House of Representatives and the Senate of the United States, 
and the National Association of Attorneys General. 

Since the Boston meeting, a committee of the Judicial Conference of the United 
States has been considering how most effectively to amend existing Federal 
statutes so as to meet the objections expressed in our San Francisco and Boston 
resolutions. This committee has had two meetings in Washington, which I was 
privileged to attend by invitation of your chairman, Chief Justice Vanderbilt, 
and the Chairman of the Judicial Conference, Chief Judge John J. Parker of 
North Carolina. Attending these meetings were the Honorable Earl Warren 
Chief Justice of the United States; the committee representing the Judicial 
Conference, a committee from the National Association of Attorneys General, 
and your own habeas corpus committee. 

In the most cordial atmosphere imaginable, the members of these various 
committees have been working together in a joint attempt to find the solution 
to this vexing problem that has been plaguing all of us who are faced with the 
responsibility for prudent and efficient judicial administration. And unless I 
am misinformed, this is the first time in the history of our Government that such 
a meeting has been held—that earnest men representing both the State and 
Federal judiciaries have sat down together in a spirit of ‘‘give and take,” in an 
effort to arrive at something satisfactory to all. As the result of these meetings 
this composite group has finally framed a suggested amendment to the existing 
Federal statutes, which, it is believed, will go far toward eliminating many 
abuses in the field. And as I understand it, if the proposed amendment is 


S. Rept. 2228, 85-2——2 








10 HABEAS CORPUS 


approved, in principle, by the members of this Conference, it will be submitted 
by the special committee of the Judicial Conference to the Judicial Conference 
of the United States, as a whole, and, if approved by that group, to the Congress 
of the United States with the recommendation that it be enacted into law. 

The proposed amendment to the Federal statutes is short and simple. If 
enacted by the Congress it will constitute an addition to present section 2254 of 
title 28, United States Code, dealing with habeas corpus, which statute will then 
read as follows: 


“State custody; remedies in State courts: Conclusive effect of order or judgment of 
State court 

*‘(a) An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the rights 
of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right under 
the law of the State to raise, by any available procedure, the question presented. 

“(b) A Justice of the Supreme Court, a circuit judge or a district judge shall 
entertain an application for a writ of habeas corpus in behalf of a person in custody 
pursuant to a judgment of a State court, only on a ground which presents a Federal 
constitutional question (1) which was not theretofore raised and determined, 
(2) which there was no fair and adequate opportunity theretofore to raise and have 
determined, and (3) which cannot thereafter be raised and determined in a pro- 
ceeding in the State court, by an order or judgment subject to review by the 
Supreme Court of the United States on a petition for certiorari. 

“An order denying an application for a writ of habeas corpus by a person in 
custody pursuant to a judgment of a State court shall be reviewable only on a 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within 30 days after the entry of such order.’ 


ANALYSIS OF PROPOSED AMENDMENT 


As I view the matter, this proposed amendment, if approved by the Judicial 
Conference and finally enacted by the Congress, will go far toward eliminating 
many of the abuses we think are inherent in the present Federal statutes, as 
the same have been construed by the Supreme Court of the United States. For 
it is grounded upon the sound principle that it was never intended, under our 
dual system of government, that the lower Federal courts should be permitted 
to review State court action, any more than it was intended that State courts 
should be permitted to review Federal court action—whether by habeas corpus 
or otherwise; that where adequate procedures are provided by State law for the 
handling of claims of violation of constitutional rights, relief by persons held in 
custody pursuant to State court judgments should be sought in State courts, 
with any review of State action to be only by the Supreme Court of the United 
States. 

To accomplish this, the suggested amendment prescribes that application for 
the writ of habeas corpus on behalf of a person imprisoned under a State court 
judgment shall be entertained by a Federal judge or justice only if the appli- 
cation presents a substantial Federal constitutional question, and then only if 
the application meets all three of the conditions set out in the amendment. 

The first of these is that the “substantial constitutional question” raised by 
the prisoner must be one “which was not theretofore raised and determined” 
in the State court proceeding. If the question has been raised and determined 
the prisoner ought to be precluded by the entry of the State court judgment 
from questioning the matter further; and if he feels aggrieved by the decision 
rendered, he should be required to seek certiorari from the Supreme Court of 
the United States to review the State court action and not be permitted to seek 
his review in an inferior Federal court. 

Secondly, if the “substantial constitutional question’? sought to be raised by 
the prisoner has not been theretofore raised and determined in the State court 
proceeding, it must be made to appear in the Federal habeas corpus proceedin 
that it was not raised and determined because of the fact that the prisoner had 
not had a fair and adequate opportunity to raise and have (it) determined. 
This has been inserted in the suggested amendment, because a prisoner held 
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under a final judgment of a State court should be precluded, not only from 
raising questions expressly determined in the State court proceeding, but also 
from raising those which he could have raised and could have had determined. 
A defendant on trial should not be permitted to play fast and loose with the 
court in which he is being tried by withholding matters which he can bring for- 
ward, and then be allowed to raise them in a subsequent proceeding instituted 
in the Federal court, without time limitation, and upon new and independent 
evidence, in the event of a failure to secure a State court judgment in his favor. 

Thirdly, assuming that the “substantial constitutional question” has not been 
raised and determined in the State court proceeding, and that the prisoner did 
not have a fair:and adequate opportunity to have it determined, this alone will 
not justify the issuance of the writ by the Federal court, but something more is 
required: Not only must it appear that the question was not raised and deter- 
mined, and that a fair and adequate opportunity was not afforded to have it 
determined, but it must also appear that the question is one ‘‘which cannot there- 
after be raised and determined in a proceeding in the State court by an order 
or judgment subject to review by the Supreme Court of the United States on 
writ of certiorari.”’ 

And then, to eliminate, so far as possible, the inordinate delays in the execu- 
tion of State court judgments which have too often occurred in the past as the 
result of repeated applications for habeas corpus in the Federal courts, and 
appeals and petitions for certiorari based upon judgments in Federal habeas 
corpus proceedings, the suggested amendment requires that an order denying 
an application for the writ in the Federal district court shall be reviewable only 
on writ of certiorari from the Supreme Court of the United States; which must 
be applied for within 30 days of the order of denial. This provision, it is be- 
lieved, will not only eliminate the abuses arising out of appeals based on groundless 
claims prosecuted only for the purpose of delay, but will also enable the Supreme 
Court to grant relief in those few cases in which relief has been erroneously denied 
by a lower Federal court. 

This, in sum, is an account of the activities of your habeas corpus committee 
appointed under the San Francisco resolution, and a sketch, in brief, of the results 
of its labors. J, personally, have the conviction that while the proposed amend- 
ment may not be worded exactly as each individual member of the joint committee, 
or of this conference, would have worded it, had he had the sole authority for its 
framing, it, nevertheless, meets virtually every situation that can be reasonably 
expected to arise under our system of dual sovereignty; and will insure to State 
courts—whose judges are just as sincerely desirous of protecting an accused 
against the invasion of constitutional rights as are the judges in the Federal sys- 
tem—that no longer will a criminal be able, upon a trumped-up or groundless claim, 
or one supported by new evidence not presented to the State court, to delay, unrea- 
sonably, the execution of his sentence by invoking the jurisdiction of an inferior 
Federal court; provided he has had, or still has, a fair and adequate opportunity to 
make in the State court a record upon which he can have the judgment of the 
State court reviewed by the Supreme Court of the United States—the Court whose 
historie duty it is to review the judgments of State, as well as Federal, tribunals 
with respect to Federal questions. 

The States of the Union cannot properly ask for, indeed, do not want, more than 
this. All that they have ever sought is the establishment of a well-defined court 
procedure under which persons guilty of crimes against society will be made to 
pay for their derelictions within a reasonable time after conviction. This they are 
entitled to have; for while an accused should certainly be accorded, in full measure, 
every safeguard and protection that the Constitution affords, the millions of the 
citizens of this country who are living within the law have the right to expect and 
demand that when once an accused has been given a fair and full opportunity to 
present his claim, speedy and certain punishment should follow when that claim 
isrejected. Inno other way can respect for and confidence in courts be maintained 


under a government that derives its sole authority from the consent of the 
governed, 
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REportT OF THE SPECIAL COMMITTEE ON HABEAS CORPUS TO THE CONFERENCE OF 
Curer Justices, JUNE 1953 


Council of State Governments, 1313 East 60th Street, Chicago 37, IIL 
INTRODUCTION 


At the Conference of the Chief Justices held at San Francisco in September, 
1952, the undersigned were appointed a special committee ‘‘to give study to the 
grave questions and potential complications likely to ensue if the power to review 
or void State court judgments continues to be recognized as lying in any courts of 
the Federal judicial system, save and except the Supreme Court of the United 
States” and to “report its findings and recommendations at the next regular meet- 
ing of the conference.” 

The committee has attended to its duties, has devoted much time to the study 
of the present state of the law and the consequences which have resulted from it, 
and has held a meeting in Washington which extended through 2 full days. We 
have conferred with Attorney General Woodside of Pennsylvania representing a 
committee of the National Conference of Attorneys General appointed to study 
the same subject and his assistant, Mr. Ryder, who has made a study of the sub- 
ject and has argued cases before the Supreme Court. 

As a result of its investigation the committee belives that the present unfortu- 
nate state of affairs can be substantially alleviated through two methods of 
approach: (1) by certain corrections in State court procedures, and (2) by certain 
amendments to the United States Code relating to habeas corpus in Federal 
courts. We accordingly divide this report into two parts, and we have annexed 
an appendix showing from a résumé of a few actual cases how the present law 
operates and indicating the need for change. The information in this appendix is 
obtained from reliable sources and we believe it to be correct in every respect. 
The appendix also discusses methods of changing State procedures. 


PART I. STATE COURT PROCEDURE 


Evidence and opinion from many responsible sources have convinced the com- 
mittee that responsibility for the unfortunate conditions prevailing in habeas 
corpus litigation rests upon the State as well as upon the Federal judicial systems 
and that the evils presently prevailing can be reduced substantially by action 
taken at the State level. We fully appreciate the fact that postconviction pro- 
cedures differ in number, character and clarity in the various State jurisdictions 
and that proposals for reform might be appropriate in one State but not in another. 
Therefore we refrain from recommending the adoption by the Conference of Chief 
Justices of any resolution which would approve definitive procedural changes for 
all of the States. Wedo, however, suggest that the proposals for improvement in 
State postconviction procedures contained in the committee report be submitted 
by the conference to the favorable consideration of the judges of the several States 
and that their adoption be supported in each State to the extent that may be 
practicable in the particular jurisdiction. The proposals ar t forth briefly 
without argument in this report. They should be considered in the light of the 
material set forth at length in the appendix to the report. 


‘ 
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Suggestions of the Commitiee for the Improvement of Postconviction Procedures in 
State Couris 

1. The States should provide postconviction process which is at least as broad 
in scope as the procedure whereby claims of violation of constitutional right 
asserted by State prisoners are determined in Federal courts under the Federal 
habeas corpus statute. See appendix, page 11. 

2. The exhaustion of State remedies is a condition precedent to application for 
relief in Federal courts subject to the exceptions specified in title 28, United States 
Code, section 2254. The procedural steps which must be taken in the exhaustion 
of State remedies should be as few, simple and clearly defined as possible (appendix, 
p. 12). 

3. State courts of first instance or of last resort, in denying relief in habeas 
corpus or similar postconviction procedures, should specify whether the judgment 
is based on procedural grounds under State law or upon consideration of the merits 
of the claim of Federal constitutional right (appendix, pp. 10 to 13, inclusive, and 
p. 20). 

4. Where questions of constitutional right can and should be raised on appeal 
from the judgment of conviction, the remedy by appeal should be exclusive. 
The convicting court should at time of arraignment, plea, and sentence in open 
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court cause inquiry to be made of the defendant and record of his responses to be 
kept concerning his understanding of his rights and the voluntary character of 
any waiver thereof. The journal of the court should set forth the facts (appendix, 
pp. 17 to 21, inclusive). 

5. For all cases in which appeal does not constitute an adequate remedy, it is 
desirable that only one postconviction procedure should be provided, namely 
habeas corpus. Change of venue from the court in which the petition is filed to 
the State convicting court should be authorized by statute or rule of court on 
proper showing being made as to convenience of witnesses, etc. (appendix, pp. 21 
to 23, inclusive). 

6. Pleadings: Petitioner in habeas corpus should be required to present in his 
petition all claims of violation of constitutional right then known to him and the 
nature of any previous postconviction proceedings instituted by him. Amend- 
ments should be liberally authorized to effectuate this result. 

7. The States should consider the advisability of adopting as State law the 
provisions appearing in title 28, United States Code, sections 2245, 2246, 2247, 
which read as follows: 

“On the hearing of an application for a writ of habeas corpus to inquire into the 
legality of the detention of a person pursuant to a judgment the certificate of the 
judge who presided at the trial resulting in the judgment, setting forth the facts 
occurring at the trial, shall be admissible in evidence. Copies of the certificate 
shall be filed with the court in which the application is pending and in the court 
in which the trial took place (June 25, 1948, ch. 646, 62 Stat. 966,” title 28 United 
States Code, section 2245. 

“On application for a writ of habeas corpus, evidence may be taken orally or by 
deposition, or, in the discretion of the judge, by affidavit. If affidavits are 
admitted any party shall have the right to propound written interrogatories to the 
affiants, or to file answering affidavits (June 25, 1948, ch. 646, 62 Stat. 966)” title 
28 United States Code, section 2246. 

“On application for a writ of habeas corpus documentary evidence, transcripts 
of proceedings upon arraignment, plea, and sentence and a transcript of the oral 
testimony introduced on any previous similar application by or in behalf of the 
same petitioner, shall be admissible in evidence (June 25, 1948, ch. 646, 62 Stat. 
966)” title 28 United States Code, section 2247. 





PART II, AMENDMENTS TO FEDERAL LAW 


The committee suggests the following amendments to the Federal statutes: 

Amend paragraph (a) of section 2241 of title 28 of the United States Code to 
read as follows: 

“(a) Writs of habeas corpus may be granted by the Supreme Court, any justice 
thereof, the district courts and any circuit judge within their respective jurisdic- 
tions. Such writs may be granted by district courls and circuit judges in behalf of a 
prisoner in custody pursuant to the judgment of a State court, only upon the conditions 
sper ifie 1 an section 2254 of th 78 tif 2" {New matter italicized.] 

Amend section 2254 of title 28 of the United States Code to read as follows: 

“‘An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the State, 
or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the rights 
of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right 
under the law of the State to raise, by any available procedure, the question 
presented. (June 25, 1948, ch. 646, 62 Stat. 967.) Such application shall not be 
granted by any district court or circuit judge, unless it further appears that the pris- 
oner has sought review of the State proceedings in the Supreme Court and unless the 
Supreme Court shall have denied relief and shall have expressly reserved to the prisoner 
the right lo apply for habeas corpus to a district court or circuit judge solely upon the 
tssues presented to the Supreme Court for review.”’” [New matter italicized.| 

Proposed new section 2254A: 

“Whenever, in accordance with section 2254, the Supreme Court shall have 
expressly reserved to a prisoner in custody pursuant to the judgment of a State 
court the right to apply to a district court or circuit judge for habeas corpus, the 
applicant shall file with his application a copy of all papers presented to the 
Supreme Court with his petition for review.” 

Proposed new section 2254B: 








14 HABEAS CORPUS 


“Whenever, in accordance with the provisions of section 2254, the Supreme 
Court shall have expressly reserved to a prisoner in custody pursuant to the 
judgment of a State court the right to apply for habeas corpus to a district court 
or circuit judge, the respondent may file with his return or answer a properly 
authenticated transcript of such records and proceedings material to the issues as 
may have been had or taken in the courts of the State wherein the prisoner was 
convicted. The matter contained in such authenticated transcript shall be 
considered in evidence. 

“‘Where the authenticated transcript, together with the application of the 
prisoner, discloses that the prisoner was accorded a full and fair opportunity to 
present in the State courts evidence in support of his claims, the district court or 
circuit judge shall proceed to determine the case solely upon the application, the 
return and the authenticated transcript.” 

The committee is aware that these proposed amendments may be criticized 
as not fully meeting the problem, since they do not take the lower Federal courts 
entirely out of the picture. The committee considered this matter very carefully 
and had before it a draft which would confine the jurisdiction to release State 
prisoners to the Supreme Court of the United States. We have reason to think, 
however, that the Supreme Court believes that the bulk of these cases is such that 
it could not handle them alone. That Court would, we think, probably oppose an 
amendment placing that burden upon it, and there would seem to be grave doubt 
whether any such amendment could pass in the face of the statistics which the 
Supreme Court could present. We have therefore sought to discover a method 
which would afford substantial, if not perfect, relief and would have a better chance 
of passage. We have some reason to think, although we have no positive assur- 
ance, that the Supreme Court might not seriously object to amendments along 
the lines we are proposing. 

Respectfully submitted, 

STanLeEY E. Qua, Chairman. 
JAMES T. BRAND, 

Epmunp W. Fiyny,! 

Puit 8. Grsson, 

Haroup L. Sesrina, 


APPENDIX 
THE PROBLEM 


This memorandum relates to the procedures for adjudication whereby claims 
of violation of constitutional right are asserted by persons in confinement under 
sentence of conviction of crime in State courts and where the relief sought is 
discharge from alleged unlawful imprisonment. How may the courts, Stave and 
Federal, improve the procedure by which claims of violation of constitutional right 
may be more expeditiously decided, the principles of comity between State and 
Federal courts more effectively applied, and unnecessary conflicts avoided while 
maintaining in full vigor the ancient writ of habeas corpus and the power and 
responsibility of the United States Supreme Court to exercise final authority upon 
such issues? 

THE NEED 


The act of February 5, 1867, extended the power of the United States courts to 
grant writs of habeas corpus to “all cases where any ¢2rson may be restrained of 
his * * * liberty in violation of the Constitution, or of any treaty or law of the 
United States” (14 Stat. 385, ch. 28). Since that time, and especially in recent 
years, the volume ot habeas corpus litigation in State and Federal courts has 
vastly increased. The early conception that collateral attack by habeas corpus 
was possible only when the convicting court was without jurisdiction of person 
or subject matter at the inception of the trial (sez Woods v. Nierstheimer, 328 U.S. 
211, 90 L. ed. 1177) has been broadened by numerous decisions of the United 
States Supreme Court. It is now held that a court having jurisdiction of person 
and subject matter may nevertheless lose jurisdiction if there was a violation of 
constitutional right in the course of the trial or in proceedings dehors the record 
and leading up to or following the trial (Johnson v. Zerbst, 304 U.S. 458, 82 L. ed. 
1461 (a Federal prosecution); Dowd v. United States, 340 U. S. 206, 95 L. ed. 215 
(State prosecution—frustrated appeal)). Having bridged the gap between the old 
and the newer procedure by using the concept of lost jurisdiction, the court has 
largely lost interest in the jurisdictional basis for entertaining the writ. As said 





1 Chief Justice Flynn joins in the report with certain reservations, 
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in Bowen v. Johnston (306 U.S. 19, 24, 83 L. ed. 455), “* * * If it be found that 
the court had no jurisdiction to try the petitioner, or that in its proceedings his 
constitutional rights have been denied, the remedy of habeas corpus is available.” 
{italic ours.] (See also Jn re Bell, 19 Cal. (2d) 488, 122 Pac. (2d) 22). The 
question of jurisdiction was finally put at rest in Waley v. Johnston (316 U. S. 101, 
104-105, 86 L. ed. 1302), where it is said: 

‘“* * * The facts relied on are dehors the record and their effect on the judgment 
was not open to consideration and review on appeal. In such circumstances the 
use of the writ in the Federal courts to test the constitutional validity of a con- 
viction for crime is not restricted to those cases where the judgment of conviction 
is void for want of jurisdiction of the trial court to render it. It extends also to 
those exceptional cases where the conviction has been in disregard of the con- 
stitutional rights of the accused, and where the writ is the only effective means of 
preserving his rights, * * *’ (See also Johnson v. Zerbst, 304 U.S. 458, 82 L. ed. 
1461.) 

Influenced by the broad scope of inquiry adopted by the Federal courts, and 
by the fact that State decisions involving questions of constitutional right are 
reviewable by the Federal courts, the scope of inquiry in habeas corpus cases has 
been similarly broadened in the courts of many of the States. Deeliies are 
reviewed in Huffman v. Alexander (— Ore. —, 253 Pac. (2d) 289 (opinion by a 
member of this committee)). A few illustrations of the volume of habeas corpus 
litigation now flooding the courts will suffice. 

‘“* * * Statistics compiled by the Administrative Office of the United States 
Courts show that during the fiscal years of 1943, 1944, and 1945 there was an 
average of 451 habeas corpus petitions filed each year in Federal district courts 
by prisoners serving State court sentences; of these petitions, an average of but 
6 per year resulted in a reversa] of the conviction and a release of the prisoner. 
The releases thus constituted only 1.3 percent of the total petitions filed. * * *” 
(Wade v. Mayo, 334 U.S. 672, 681-682, 92 L. ed. 1647, 1653.) 

In 1945 the United States district courts disposed of 503 habeas corpus cases 
involving State prisoners only. In 1948 the number of such cases had increased 
to 610. The increase in this type of litigation suggests either an appalling abuse 
of constitutional rights in State criminal trials, or a scandalous abuse of the 
privilege of habeas corpus. Clearly the latter is the case. Of the 610 State 
cases taken to the United States district courts, only 1.6 percent were successful. 
(See note, Darr v. Burford, 339 U. 8. 200, 233, 94 L. ed. 782.) In the vears pre- 
ceding the enactment of Title 28 United States Code, section 2255, in June 1948, 
the annual volume of applications for habeas corpus filed in Federal courts by 
State and Federal prisoners had nearly tripled. The annual average in 1936 
was 310. By 1945 it had risen to 845. On the average, only 26 prisoners were 
released per vear. 

“Tn several districts, up to 40 percent of all applications for habeas corpus filed 
during the years 1943, 1944, and 1945 were so-called repeater petitions * * *’’ 
(United States v. Hayman, 342 U. S. 205, 212, note 14, 96 L. ed. 232, p. 238, 
note 14). 

“Of all habeas corpus applications filed by Federal prisoners, 63 percent were 
filed in but 5 of the 84 district courts. And, although habeas corpus trials average 
only 3 percent of all trials in all districts, the proportion of habeas corpus trials in 
those 5 districts has run from 20 percent to as high as 65 percent of all trials 
conducted in the district’ (United States vy. Hayman, supra, p. 214, note 18, 
L. ed. p. 239, note 18). 

It is obvious that the courts have permitted themselves to be burdened by 
thousands of groundless, if not fraudulent, claims, because of their solicitude for 
the very few persons who may have been convicted in violation of constitutional 
right. It is for the protection of such persons that the scope of the writ has been 
expanded. As to them the prime object has always been “‘to obtain immediate 
relief from illegal confinement” (People ex rel. Sabatino v. Jennings, 246 N. Y. 258, 
158 N. E. 613: Wyeth v. Richardson, 10 Gray, 240, 25 Am. Jur., Habeas Corpus, 
sec. 2, p. 143, and cases cited). This prime object seems to have been lost in the 
procedural maze in which the cases are frequently involved. A few illustrations 
will suffice. 

In Price v. Johnston (334 U. S. 266, 92 L. ed. 1356) the litigious history was as 
follows: 

1. Convicted in Federal court in 1938. 

2. Attempted appeal denied by order of Circuit Court of Appeals (116 Fed. 
(2d) 500). 

3. Petition for certiorari denied, 
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4. First application for habeas corpus filed in 1940, based on claim that the 
trial judge was disqualified. 

5. Petition denied without findings or opinion. 

6. Motion for rehearing denied. 

7. Appeal to circuit court of appeals denied (125 Fed. (2d) 806). 

8. Petition for certiorari denied (316 U. 8S. 677, 86 L. ed. 1750). 

9. Petition for rehearing denied (316 U. 8S. 712, 86 L. ed. 1777). 

10. Second petition for habeas corpus filed in United States district court in 
1942. 

11. New grounds added, i. e., absence of petitioner’s counsel from courtroom 
and want of counsel at preliminary hearing. No claim of conscious use of false 
testimony. 

12. Hearing held and petition denied. 

13. Appeal to circuit court of appeals. 

14, District court affirmed (144 Fed. (2d) 260). 

15. Petition to United States Supreme Court for certiorari denied (323 U. S. 
789, 89 L. ed. 629). 

16. Petition for rehearing denied (323 U.S. 819, 89 L. ed. 650). 

17. Third petition filed with United States district court in 1945. 

18. Petition denied in August 1945, upon the ground that the issues raised 
were known to the petitioner when he filed his earlier petition 

19, Leave to appeal denied. 

20. Fourth petition for habeas corpus filed in United States district court 
January 1946. Use of known perjured testimony alleged. 

21. Petition denied. 

22. Appeal to circuit court of appeals. En bance hearing held. 

23. Petition for order permitting applicant to appear at argument denied, 

24. Circuit court of appeals affirms district court (161 Fed. (2d) 705). 

25. Petition to United States Supreme Court for certiorari allowed. 

26. Case reversed and remanded to United States district court May 1948 
(92 L. ed. 1859). (I have not followed the course of litigation since the remand 
in 1948.) 

27. Time expired between conviction and remand 10 years. 

28. Period from first petition for habeas corpus until remand 8 years. 

The history of United States v. Hayman, supra (342 U. 8. 205, 96 L. ed. 232), 
discloses the following: Conviction in 1947. Remanded to United States district 
court by order of United States Supreme Court in January 1952, for further 
proceedings. ‘Time thus far elapsed 4 years plus. This case involved a Federal 
court conviction and proceedings under the 1948 Federal postconviction statute 
(28 U.S. C., sec. 2255). 

From the history of Wade v. Mayo (334 U.S. 672, 92 L. ed. 1647), we gathered 
the following: Conviction in 1945 in State court. Petition for habeas corpus in 
1945 denied. Appeal to the Supreme Court of Florida. Appeal dismissed 
May 1945. Petition for habeas corpus filed in United States district court 
May 1946. Petitioner discharged from custody. Reversed by circuit court of 
appeals (158 Fed. (2d) 614). Petition to United States Supreme Court for 
certiorari allowed. Circuit court of appeals reversed. Prisoner discharged from 
custody June 1948. Period of judicially determined unlawful imprisonment 
3 years. 

Our next illustration is Dizon v. Duffy (342 U.S. 33, 96 L. ed. 46, 344 U.S. 143, 
97 L. ed. Adv. Sh, 137). Conviction in California court in 1949. No appeal. 
Petition for habeas corpus in California superior court denied. Similar petition 
in California district court of appeals denied. Petition to California Supreme 
Court denied. Petition to United States Supreme Court for certiorari allowed 
November 1951 (96 L. ed. 46). Case continued for report from California 
Supreme Court as to the grounds of its decision. No report received by reason of 
doubt in California Supreme Court as to its jurisdiction. Case remanded to 
California Supreme Court December 1952 (344 U.S. 143, 97 L. ed. Adv. Sh. 137). 
Time expired since conviction 3 years plus. Case still pending in December 1952, 

Frisbie v. Collins (842 U.S. 519, 96 L, ed. 541), involved a State conviction in 
Michigan and habeas corpus proceedings. Convicted in February 1942. Petition 
for habeas corpus was carried through United States district court, circuit court 
of appeals, and United States Supreme Court on certiorari, and was finally denied 
in April 1952 (96 L. ed. 541, 651, 668 and 1344). 

The history in Dowd v. United States (340 U.S. 206, 95 L. ed. 215), is as follows: 
Conviction in Indiana court in 1931. Petitioner brings coram nobis in State 
court in 1937 (37 N. E. (2d) 63). Denied. Habeas corpus in State court in 1945, 
Denied on appeal (64 N. E. (2d) 25). Petition for certiorari to United States 
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Supreme Court denied (327 U. S. 808, 90 L. ed. 1032). Petition in Indiana 
Supreme Court for delayed appeal. Denied in 1946. Petition to United States 
Supreme Court denied (330 U.S. 841, 91 L. ed. 1287). Petition for habeas corpus 
in United States district court. Petitioner discharged from custody. Appeal to 
circuit court ofappeals. Affirmed (180 Fed. (2d) 212), Certiorari to United States 
Supreme Cceurt allowed. Case remanded to Indiana court for delayed appeal 
January 1951. Time elapsed between conviction and remand 19 years. Time 
elapsed since commencement of litigation for release 13 vears. 

For examples typical of many cases involving litigation in State and Federal 
courts and long delays see: Sweeney v. Woodall (344 U.S. 86, 97 L. ed. Adv. Sh. 86); 
Gibbs v. Burke (337 U. S. 773, 93 L. ed. 1686); Brown y. Allen (344 U. S. 443, 
97 L. ed. Adv. Sh. 375). See also Darr yv. Burford (339 U. 8. 200, 94 L. ed. 761); 
Coggins v. O’Brien (188 Fed. (2d) 130; a Massachusetts case). Resort to the 
Federal Reporter decisions will disclose hundreds of cases involving similar records. 

The process of obtaining “immediate relief’ from alleged unconstitutional im- 
prisonment is illustrated above, but the evil of justice delayed presents only one of 
the problems which confront the courts, State and Federal. To secure an apt 
illustration of other difficulties incident to the dual system of State-Federal 
administration in these cases, a member of the committee has received from 
Justice Schwellenbach of the Supreme Court of the State of Washington a letter, 
giving the history of the case of State v. Wilson (88 Wash. (2d) 503, 231 Pac. (2d) 
288). On account of its extraordinary interest, we produce the letter in full: 


Tue Supreme Court, 
STATE OF WASHINGTON, 
Olympia, April 20, 1958, 
Hon. James T. Branp, 
Justice, The Supreme Court, State of Oregon, 
Salem, Oregq. 

Dear JupGe Branp: I have finally gotten reports from Judge Cushing, Judge 
Driver, and Mr. Cranor, the warden of the penitentiary, and will attempt to tell 
the story in chronological order. (For your enlightenment, I am enclosing a copy 
of a letter from Judge Cushing, of Clark County.) 

March 19, 1950: Jo Ann Dewey raped and murdered. 

June 28, 1950: Jury convicted Turman and Utah Wilson. 

August 9, 1950: New trial denied. Judgment and sentence entered. 

C May 10, 1951: Judgment and sentence affirmed by Washington State Supreme 
ourt. 

July 13, 1951: Petition for rehearing denied. 

July 19, 1951: Death warrants signed by Judge Cushing, of Clark County, for 
execution August 20, 1951. 

August 13, 1951: Stay of execution denied by Governor Langlie. 

August 13, 1951: Stay of execution denied by Chief Justice, Washington 
Supreme Court. 

August 17, 1951: Stay of execution by regular order of Justice Hugo L. Black, 
Justice, United States Supreme Court 

October 15, 1951: Certiorari denied by United States Supreme Court. 

October 30, 1951: Death warrants signed by Judge Cushing for execution 
November 30, 1951. 

November 26, 1951: Petition for writ of error coram nobis denied by Washing- 
ton Supreme Court. 

November 29, 1951: Petition for writ of habeas corpus denied by Washington 
Supreme Court. 

November 29, 1951: Proposed order staying execution denied by |Washington 
Supreme Court. 

November 29, 1951: Petition for writ of habeas corpus denied by United States 
District Judge, Sam M. Driver, of the eastern district of Washington. 

November 29, 1951: Execution stayed by telegram from William Healy, judge, 
circuit court of appeals. 

December 3, 1951: Execution stayed by formal order of Justice William O. 
Douglas, United States Supreme Court. 

May 16, 1952: Order received from United States Supreme Court denying 
certiorari of order of Washington Supreme Court denying petition for writ of 
habeas corpus. 

a 22, 1952: Death warrants signed by Judge Cushing for execution June 
2: 9 1952. 

June 9, 1952: Petition for writ of habeas corpus filed in Federal District Court, 

eastern district of Washington, 
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June 20, 1952: Petition for writ of habeas corpus denied by Judge Sam M. 
Driver. 

June 22, 1952: Stay of execution for 2 weeks by telephone call, and later 
confirmed by regular order of Judge Albert L. Stephens of circuit court of appeals. 

July 10, 1952: Order of United States Circuit Judges Mathews, Stephens, and 
Orr vacating stay orders and terminating stay of execution. 

July 15, 1952: Death warrants signed by Judge Cushing for execution August 
15, 1952. 

August 14, 1952: Execution stayed for 90 days by Governor Langlie. 

November 24, 1952: Death warrants signed by Judge Cushing for execution 
January 3, 1953. 

January 3, 1953: Executed. 

Less than one-half hour after the execution, the warden received a telegram, 
purportediy from Senator Warren G. Magnuson, of Washington State, that 
President Truman was granting a reprieve. The man who telephoned the tele- 
gram to the Western Union has been indicted by a Federal grand jury. 

It should be noted that these boys were saved from execution until almost 
3 years after the murder was committed. 

I have no record of the proceedings of the court of last resort, headed by Earle 
Stanley Gardner. I would refer you to Argosy magazine for that record. 

Yours very truly, 
E. W. ScHWELLENBACH. 

The following facts in still another case are reported to the committee by 
Chief Justice William A. Devin, of the Supreme Court of North Carolina. (See 
Brown v. Allen, 344 U.S. 443.) 

In August 1947, the capital felony of rape was committed upon a respectable 
married woman in the backyard of her rural residence near Windsor in Bertie 
County, N. C. The victim knew and recognized her assailant and promptly 
notified the officers, and he was arrested that night. He confessed his guilt. 
He is a Negro man and the victim is a white woman. Then began the long 
drawn-out court proceedings which have so far enabled the accused to escape 
punishment for his crime notwithstanding he has been three times convicted by 
the jury and his conviction affirmed by the Supreme Court of North Carolina, 
the highest court in the State. At all times he has been represented by competent 
counsel of his own race. 

“The plea that his confession was involuntary was raised but was not supported 
and was not pressed. The confession was made to members of his own race who 
testified against him. The trial court found from the evidence offered that his 
confession was voluntary. 

“Tn the original trial court and throughout the litigation in the various tribunals 
to which his cause has been submitted the plea relied on and pressed by the defend- 
ant was that in the preparation of the jury panel and in the selection of jurors 
Negroes were systematically excluded. 

“Twice his conviction and sentence were set aside by the Supreme Court of 
North Carolina and new trial awarded because there was found in each instance 
some substantial ground to support the defendant’s plea in this respect. 

“However, in the third trial, in which his conviction was affirmed, it affirma- 
tively appeared that the jury list of the county from which the jury was drawn 
had been prepared in full compliance with the law, that names of white and 
Negro jurors were placed in the box without discrimination of any kind, and that 
on the panel drawn for this trial there were seven Negroes. It was decided by 
the Supreme Court of North Carolina, in an opinion written by the then chief 
justice, that there had been no exclusion of Negroes from the jury, and that there 
was no error in the trial. Accordingly his conviction of the capital felony charge 
was affirmed (State v. Speller, 231 N. C. 549). 

“Tt is submitted that no court could have been more careful to uncover, or 
more ready to remedy, any denial of a constitutional right, or more alert to see 
that no injustice was done, regardless of the race of the defendant or the nature 
of the crime charged. 

‘Following affirmance of the judgment by the Supreme Court of North Carolina, 
the defendant through his counsel presented in due form to the Supreme Court 
of the United States his petition for certiorari setting forth the same plea and upon 
the same evidence which had been heard and determined against him in the trial 
court in the State supreme court. In due course this petition for certiorari was 
denied. 

“Tt would seem this should have marked the end of the road for Speller, but 
notso. He next filed a petition for writ of habeas corpus before the United States 
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District Judge of the Eastern District of North Carolina, Judge Gilliam. Judge 
Gilliam allowed the writ, by order stayed the execution, and proceeded to hear all 
over again the same plea and the same evidence offered in support. After plenary 
hearing Judge Gilliam reached the same conclusion as had the State court and 
dismissed the writ. The defendant then appealed to the Circuit Court of Appeals 
for the Fourth Circuit. In that court after another hearing on the same plea the 
judgment of the district court was affirmed, Senior Judge Parker writing the 
opinion. (See Speller v. Allen, 192 F (2) 477.) Again the defendant presented 
to the Supreme Court of the United States his petition for certiorari based upon 
the same plea and the same facts, and this time the Supreme Court of the United 
States granted the petition, set the case down for argument in May 1952, then 
ordered a reargument in October 1952, and finally in February 1953 rendered 
decision dismissing the petition and affirming the judgment, three Justices dis- 
senting. 

“Surely now the end of the trail has been reached, but not so. On peti- 
tion of the defendant for a rehearing execution has again been stayed and the 
case is again [as of April 10, 1953] for the third time in the breast of the Supreme 
Court of the United States. 

“The man on the street may wonder whether the courts, properly sensitive to 
the suggestion of injustice and careful to protect the richts of a man charged with 
crime, may not sometimes overlook the rights of the State and the public to the 
speedy administration of justice.” 

In the famous case of Darr v. Burford, supra (339 U. S. 200, 94 L. ed. 761), the 
principal question was whether a prisoner under sentence of a State court must, 
as a prerequisite to bringing habeas corpus in a Federal district court, apply for 
certiorari to the United States Supreme Court from a State judgment denying 
collateral relief. It was held that ordinarily such application must be made. 
Different opinions have been expressed as to whether this requirement is based on 
the necessity for exhausting State remedies or whether it is a requirement, even 
though not considered a part of the exhaustion of State remedies. The history 
of the case, in part, is as follows: Conviction in January 1931, in Oklahoma State 
court. Motion for new trial denied. No appeal. Petition for habeas corpus in 
Oklahoma circuit court of appeals (84 Okla. 352, 182 Pae. (2d) 523). Petition 
denied June 1947. No appeal to Supreme Court of Oklahoma. (See 77 Fed. Sup. 
at 555.) Plaintiff brings habeas corpus in United States district court. Petition 
denied for failure to exhaust State remedies (77 Fed. Sup. 553, April 1948). Ap- 
eal to the circuit court of appeals. United States district court affirmed (172 
Ped. (2d) 668, June 1949). Certiorari to United States Supreme Court. United 
States circuit court of appeals affirmed (339 U. 8. 200, 94 L. ed. 761). Decided 
April 1950. ‘Time elapsed since conviction 19 years. Time elapsed since litiga- 
tion for release was commenced 2% years. 

The extent to which habeas corpus litigation has run wild in one State is illus- 
trated by the following quotation from the memorandum of the Department of 
Justice of the State of California: 

“As a result of this assistance the petition for the writ of habeas corpus has been 
frequently abused. Few executions ever occur without last-minute stays of 
execution and appeals from the denial of the petition for the writ delaying the 
processes of justice for periods of years (Phyle v. Duffy). Caryl Chessman, while 
confined at San Quentin, drew out over 1,000 lawbooks in preparing his various 
petitions, appeals, or motions; 251 petitions for habeas corpus were filed between 
63 inmates of Alcatraz (7 F. R. D. 315). The abuse has not been confined to the 
activities of individuals, since a good petition is used by any number of inmates, 
and a prisoner who becomes familiar with the law in this fashion soon sets up the 
practice of law and advises his fellow confinees. This abuse of the writ is a 
serious one. It hampers the court in acting properly upon petitions having some 
valid foundation, and it is used very often merely to afford the prisoner a trip to 
town, which trip possesses a serious threat to security.” 

The courts appear to be impaled upon the horns of a dilemma. If @ person 
has been unconstitutionally imprisoned for from 2 to 10 years while litigation 
has pursued the even tenor of its way, the situation becomes abhorrent to our 
sense of justice. On the other hand, if there has been no violation of constitu- 
tional right, and if from 90 to 99 percent of the claims are groundless, the wear 
and tear on the judicial machinery, resulting from years of litigation in thousands 
of cases, State and Federal, becomes a matter of serious import to courts and 
judges, who, after all, are dedicated to the task of clearing their dockets with 
reasonable expedition. The element of expense is not to be ignored. 

It seems our first duty to discuss the problem as it affects the judicial systems 
of the several States. 








20 HABEAS CORPUS 


It is hornbook law that the Federal courts have no jurisdiction to review claims 
of persons convicted in State courts unless a question of right under the Federal 
Constitution, statutes, or treaties is involved (28 U.S. C. sec. 2241): 

““(c) The writ of habeas corpus shall not extend to a prisoner unless * * *; 

““(3) He is in custody in violation of the Constitution or laws or treaties 
of the United States; or * * * .” (28 U.S. C., Power to Grant Writ, sec. 
2241). 

“Of course we do not review State decisions which rest upon adequate non- 
Federal grounds * * * .” (Young v. Ragen, 337 U. S. 235, 238, 93 L. ed. 1333, 
1336; Dixon v. Duffy, 96 L. ed. 46, 342 U.S. 33). 

Again, “If the State judgment was based on an adequate State ground, the 
[U. S. Supreme] Court, of course, would be without jurisdiction to pass upon the 
Federal question” (Divon v. Duffy, 344 U. 8. 148, 146, 97 L. ed. Adv. Sh. 137, 
139; Brown v. Allen, 344 U. 8S. 443, 458, 97 L. ed. Adv. Sh. 375, 388; see Stemtridge 
v. Georgia, 343 U.S. 541, 96 L. ed. 1130). A statutory limitation upon the ac- 
tivity of Federal courts appears in title 28, United States Code, sec. 2254: 

“An application for a writ of habeas corpus in behalf of a person in custody pur- 
suant to the judgment of a State court shall not be granted unless it appears that 
the applicant has exhausted the remedies available in the courts of the State, or 
that there is either an absence of available State corrective process or the existence 
of circumstances rendering such process ineffective to protect the rights of the 
prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right under 
the law of the State to raise, by any available procedure, the question presented 
(June 25, 1948, c. 646, 62 Stat. 967)” (28 U. 8S. C., State custody; remedies in 
State courts, sec. 2254). 

In the light of the constitutional, statutory, and judicial limitations which have 
been imposed upon the Federal courts, and in view of the confusion which has 
been illustrated in the cases cited, we express earnest approval of the statement in 
the memorandum of the Department of Justice of California, as follows: 

‘“‘* * * If any proposition can be stated dogmatically in this field it is this: 
The State courts must provide postconviction corrective process which is at 
least as broad as the requirements which will be enforced by the Federal courts 
in habeas corpus through the due process clause of the 14th amendment. A 
State can call this remedy whatever it wants, but it must provide some corrective 
process (Cf. Mooney v. Holohan (1934) 294 U, S. 103).” 

It also appears to be the duty of State courts, wherever possible, to indicate 
in the judicial record, or in an opinion, whether a question of Federal right has 
been presented and decided, or whether the case is decided upon State grounds 
only. Since the assumption of jurisdiction by the Federal courts ordinarily 
depends upon the exhaustion of all State remedies, it is of vital importance that 
the procedural steps in the State courts should be clearly outiined so that litigants 
may know when they have exhausted State remedies. 1!t was well said by Mr. 
Justice Frankfurter in his dissent in Darr v. Burford, supra (220), ‘‘Whether the 
State remedies have been so exhausted often involves elusive questions of local 
law.’”’ We would add, ‘‘Too often.” 1n our opinion it is not enough for a State 
court to accord individuals alternative procedures whereby an applicant, who 
guesses correctly as to the proper State procedure, may qualify himself for resort 
to the Federal courts. The general rule was long since stated in Mooney v. 
Holohan (294 U. 8. 103, 79 L. ed. 791). The mandate to State courts has since 
been made more specific. Referring to the difficulties which had arisen in the 
State of Illinois, the United States Supreme Court said: 

“* * * We recognize the difficulties with which the Illinois Supreme Court is 
faced in adapting available State procedures to the requirement that prisoners 
be given some clearly defined method by which they may raise claims of denial of 
Federal rights. Nevertheless, that requirement must be met. * * *’ Young v. 
Ragen 337 U. 8. 235, 239, 93 L. ed. 1333, 1336). [Italics ours.] 

Again, in Gibbs v. Burke, supra (337 U. S. 773, 781, 93 L. ed. 1686, 1691), the 
Court said: 

“Furthermore, the fair conduct of a trial depends largely on the wisdom and 
understanding of the trial judge. He knows the essentials of a fair trial. The 
primary duty falls on him to determine the accused’s need of counsel at arraign- 
ment and during trial. He may guide a defendant without a lawyer past the 
errors that make trials unfair (Cf. Uveges v. Pennsy'vania, supra). Failure to 
protect properly the rights of one accused of serious offenses is unusual. Obviously 
a fair trail test necessitates an appraisal before and during the trial of the facts 
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of each case to determine whether the need for counsel is so great that the de- 
privation of the right to counsel works a fundamental unfairness. * * *” 

One of the causes of difficulty and delay has arisen from the fact that in many 
instances the State courts have rendered summary decisions without opinion, 
which has resulted in uncertainty as to whether the decision was based on Federal 
right or upon State grounds. ‘The situation has resulted in orders of the United 
States Supreme Court remanding cases to the State court for the purpose of clari- 
fication of the decision. (See Dixon v. Duffy, 342 U.S. 33, 96 L. ed. 46, and 344 
U. S. 143, 97 L. ed. Adv. Sh. 187; Stembridge v. Georgia, 343 U.S. 541, 96 L, ed. 
1130; Burke v. Georgia, 338 U. 58. 941, 94 L. ed. 580; Williams v. Kaiser, 323 
U. 8. 471, 89 L. ed. 398.) Complications also arise when State courts or legisla- 
tures fail to afford “procedures * * * clearly defined” whereby State remedies 
may be exhausted. In such cases doubts arise in the United States Supreme 
Court as to whether the proper State procedure for raising the constitutional 
question was by appeal, habeas corpus, coram nobis as at common law, or post- 
conviction procedure authorized by statute. See history of Dowd v. United States, 
and of other cases cited supra. See also United Stales v. Hoyman, supra (342 
U. 8. 205, 96 L. ed. 232, syl. 4). Difficulties have also arisen in Federal courts by 
reason of failure on the part of State courts to ascertain with definiteness whether 
constitutional right has been understandingly waived and to make specific findings 
therein a part of the record. Uncertainty on that issue may result in a remand of 
the case to the State courts. 


POWER OF STATE COURTS 


The same decision which declares that the States must provide some clearly 
defined method by which State prisoners may raise claims of denial of Federal 
right, also declares, ‘‘of course Illinois may choose the procedure it deems appro- 
priate for the vindication of Federal rights’? (Young v. Ragen, 337 U.S. 235, 238; 
93 L. ed. 1333, 1336). 

In Carter v. Illinois (3829 U. S. 173, 175; 91 L. ed. 172, 175), the court said: 

“* * * The Constitution commands the States to assure fair judgment, Pro- 
cedural details for securing fairness it leaves to the States. It is for them, there- 
fore, to choose the methods and practices by which crime is brought to book, so 
long as they observe those ultimate dignities of man which the United States 
Constitution assures (Brown v. New Jersey, 175 U.S. 172, 175 (44 L. ed. 119, 120, 
20 U.S. 8. C. Rep. 77)); Missouri v. Lewis (Bowman v. Lewis) (101 U.S. 22, 31 
(25 L. ed. 989, 992)). Wide discretion must be left to the States for the manner 
of adjudicating a claim that a conviction is unconstitutional. States are free to 
devise their own systems of review in criminal cases. A State may decide whether 
to have direct appeals in such cases, and if so under what circumstances (McKane 
V. Durston, 153 U. 8S. 684, 687 (38 L. ed. 867, 868, 14 U.S. 5S. C. Rep. 913)). Jn 
respecting the duty laid upon them by Mooney v. Holohan, States have a wide 
choice of remedies. A State may provide that the protection of rights gr: nted 
by the Federal Constitution be sought through the writ of habeas corpus or coram 
nobis. It may use each of these ancient writs in its common law scope, or it 
may put them to new uses; or it may afford remedy by a simple motion brought 
either in the court of original conviction or at the place of detention. See, e. g., 
New York ex rel. Whitman v. Wilson (318 U.S. 688 (87 L. ed. 1083, 63 U.S. S. C. 
Rep. 840)); Matter of Lyons v. Goldstein (290 N. Y. 19, 25, 47 N. E. (2d) 425 (146 
A. L. R. 1422)); Matter of Morhous v. N. Y. Supreme Court (293 N. Y. 131, 56 
N. E. (2d) 79); People v. Geresewitz, (294 N. Y. 163, 168, 61 N. E. (2d) 427); 
Matter of Hogan v. Court of General Sessions (296 N. Y. 1, 9, 68 N. E. (2d) 849). 
So long as the rights under the United States Constitution may be pursued, it is 
for a State and not for this court to define the mode by which they may be vindi- 
cated.” 

Subject only to the constitutional limitations which control all courts, we are 
therefore free to devise procedures which will facilitate the release of persons 
unlawfully confined, and will eliminate, so far as possible, the fraudulent abuse 
of that process. We can intelligently approach the problem only by analysis of 
the claims presented in postconviction procedures as a basis for release from 
confinement. Most, though not all, of the claims presented fall within one or 
more of the following classes. We have cited a few out of many cases by way of 
illustration under each group. First and foremost are the claims relating to 
inadequate representation by counsel: 

1. Claims of deprivation of constitutional right to counsel (Tomkins v. Missouri, 
323 U.S. 485, 89 L. ed. 407; Wade v. Mayo, 334 U. S. 672, 92 L. ed. 1647; Betts ¥. 
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Brady, 316 U. 8. 455, 86 L. ed. 1595; Uveges v. Pennsylvania, 335 U. 8. 437, 93 L. 
ed. 127). 

2. Where there is no such constitutional right claims that special circumstances, 
such as ignorance, youth, poverty, and insanity, require counsel.in the particular 
case (Wade v. Mayo, 334 U. S. 672, 92 L. ed. 1647, 1650. (Poverty.) Gibbs v. 
Burke, 337 U. 8. 773, 93 L. ed. 1686. (Ignorance.) Solesbee v. Balkcom, 339 
U.8. 9,94 L.ed. 604. (Insanity.) Powell v. Alabama, 287 U.S. 45, 77 L. ed. 158). 

3. Claim of right to counsel at preliminary hearing, arraignment or plea, 
i. e., prior to trial (Hawk v. Olson, 326 U.S. 271, 90 L. ed. 61). 

4. Claims of incompetent or unfaithful representation by counsel (United 
States v. Hayman, 342 U.S. 205, 96 L. ed. 232; Achiten v. Dowd, 117 Fed. (2d) 989). 

5. Claims of inadequate opportunity for preparation of securing witnesses (Atery 
v. Alabama, 308 U. S. 444, 84 L. ed. 377). 

6. Claims that confession was obtained by inducement, fraud, duress (Gallegos v. 
Nebraska, 342 U.S. 55, 96 L. ed. 86; Brown v. Allen, 344 U. 8. 443, 97 L. ed. Adv. 
Sh. 375; Stroble v. California, 343 U.S. 181, 96 L. ed. 872). 

7. Claim that plea of guilty was obtained by inducement, fraud, duress or trick 
(Hawk v. Olson, 326 U. 8. 271, 90 L. ed. 61; Huffman v. Alexander, Ore.——-, 
251 Pac. (2d) 87). 

8. Claim that a plea of guilty was made without necessary aid of counsel 
(Walker v. Johnston, 312 U. S. 275, 85 L. ed. 830; Quicksall v. Michigan, 339 
U. S. 660, 94 L. ed. 1188; Fostor v. Illinois, 332 U.S. 134, 91 L. ed. 1955). 

9. Claim of deprivation of opportunity to appeal (Dowd v. United States 340 
U. S. 206, 95 L. ed. 215; Cook v. State, Ind. , 97 N. E. (2d) 625). 

10. Claim that trial was lacking in fundamental fairness (Gibbs v. Burke 337 
U. S. 773, 93 L. ed. 1686; Cochran v. Kansas, 316 U. S. 255, 86 L. ed. 1453; Ez 
parte Baer, 20 Fed. (2d) 912). 

11. Challenge to the validity of waiver of right to counsel (Uveges v. Pennsyl- 
vania, 335 U. 8. 487, 93 L. ed. 127; Gibbs v. Burke 337 U. 8. 773, 93 L. ed. 1686; 
Walker v. Johnston, 312 U.S. 275, 85 L. ed. 830; Von Moltke v. Gillies, 332 U.S. 
708, 92 L. ed. 309). 

12. Challenge to the validity of waiver of indictment or consent to the filing of 
an information (Huffman v. Alexander, Ore. , 251 Pac. (2d) 87). 

13. Challenge to constitutional validity of jury or to validity of waiver of 
jury trial (Brown v. Allen, 344 U. S. 443, 97 L. ed. Adv. Sh. 375). 

14. Challenge based on grand jury procedure (Hale v. Crawford, 65 Fed. (2d) 
739; 290 U. S. 674, 78 L. ed. 581, cert. denied). 

15. Employment by prosecutor of testimony known to be false (United States 
rel. Lesser v. People of State of New York (34 Fed. Sup. 730)). (United States ex rel. 
Lesser v. Hunt (117 Fed. (2d) 30)). 

16. Claim of mob influence (Powell v. Alabama, 287 U. S. 45, 77 L. ed. 158). 

17. Conviction under statute claimed to be unconstitutional (Williams v. 
Kaiser, 323 U.S. 471, 89 L. ed. 398). The Stockton Laundry Case, 26 Fed. 611. 

18. Claim of forcible abduction (Frisbie v. Collins, 342 U.S. 519, 96 L. ed. 541; 
Pettibone v. Nichols, 203 U. S. 192, 51 L. ed. 148). 

The foregoing classifications are not complete. Some claims of other types have 
been presented by postconviction procedures as may be seen by examination of 
33 Federal Digest in which the syllabi under the title ““Habeas Corpus’’ cover 
559 pages, exclusive of supplement. 

















SUGGESTIONS FOR IMPROVEMENT OF STATE PROCEDURES 


We shall not discuss each type of case separately, but shall outline possible 
State procedures which will, if employed, greatly simplify the trial of these cases, 
and will ultimately reduce the volume of such litigation. We have borrowed 
freely from many valuable sources, including the address by the Honorable Harry 
McMullan, attorney general of North Carolina; and address by the Honorable 
Robert Eardley, assistant attorney general of Illinois; a paper on the misuse of 
habeas corpus by the Honorable Maurice Blodgett, deputy attorney general of 
New Hampshire; a paper entitled, “Limiting the Availability to State Prisoners of 
Habeas Corpus in Federal Courts,’”’ prepared by the Honorable Robert E. Wood- 
side, attorney general of Pennsylvania, for the National Association of Attorneys 
General; the letter of Mr. Justice Jones, of the Supreme Court of Pennsylvania. 


CONCERNING ISSUES WHICH MAY BE RAISED BY APPEAL FROM THE CONVICTION 


A clear distinction should be maintained between cases in which claims of viola- 
tion of constitutional right can be raised at the trial and those in which such claims 
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cannot be so raised, or in which there is a valid excuse for not raising them there. 
The general propositions stated below are set forth as background for further 
discussion. They are all subject to the broad exception which will later be stated. 

1. Claims of violation of constitutional right occurring in the course of the 
trial should be raised in the trial court or “‘may be'forfeited by failure to-make 
a timely assertion of the claim” (Jennings v. Illinois, 342 U.S. 104, 109, 96 L. 
ed. 119). 

2. Violations of constitutional right occurring at the trial and which could have 
been raised on appeal to the State court will not be available in the Federal court 
if the right of appeal has not been exhausted (Frisbie v. Collins, 342 U.S. 519, 
96 L. ed. 541). 

3. Violations of constitutional right occurring at the trial and which may be 
raised on appeal will not be available in the Federal court if in the appeal the 
issue is not presented (United States ex rel. Rheim v. Foster, 175 Fed. (2d) 772. 
Cert. den., 338 U. S. 857, 94 L. ed. 525; annotations, 96 L. ed. 135). 

4.. Violations of constitutional right occurring before trial, but.which could have 
been raised at the trial and were not, should come within the doctrine that the 
right to assert the claim may be forfeited by failure to make timely assertion 
thereof (Jennings v. Illinois, supra; Darr v. Burford, 339 U. S. 200, 94 L. ed. 
761). 

5. If violation of constitutional right occurring before trial on the merits could 
be presented at the trial and preserved on appeal there would be the usual duty 
to exhaust the remedy of State appeal before resort to Federal courts. This, we 
think, is a corollary of the general doctrine. 

When the right to raise the Federal question on appeal from the conviction is 
available, remedies by habeas corpus or those in the nature of coram nobis should 
not be permitted. The remedy by appeal should be exclusive. When such right 
has been exhausted and only then should resort to the Federal court be permissible 
as to such claim of right. Subsequent applications for habeas corpus or coram 
nobis should not be permitted if based on the same claim of violation of consti- 
tutional right which was decided adversely on-the appeal. 

All of the foregoing propositions are subject to the qualification that the right 
to assert violation of constitutional right will not be lost if it appear that there 
was reasonable ground for failure to assert the right at the trial or on appeal 
(Cochran v. Kansas, 316 U. 8. 255, 86 L. ed. 1453). And a prisoner will not be 
held to have waived a constitutiona] right by waiver unless it was voluntarily 
and understandingly made. 


ISSUES WHICH MAY BE RAISED ON APPEAL 


Of course, any error amounting to a denial of constitutional right which occurs 
in the actual course of the trial is available on appeal if saved in the trial court 
and presented on appeal according to local practice. Some claims of violation of 
constitutional right occurring prior to the trial on the merits may be raised at the 
trial. Claims that a confession or plea of guilty or waiver of indictment or of 
jury trial was obtained by means violating constitutional right may be of this 
Class. 

CONFESSIONS 


The various States apply different procedures for determining the voluntary 
character of a confession when offered in evidence at the trial (20 Am. Jur., Evi- 
dence, secs. 532 to 534). Objection based on alleged inducement, duress, fraud, 
ignorance, and the like should, as a general rule, be raised at the trial or be deemed 
waived. The objection is always available to the defendant if he is represented by 
counsel. If the voluntary character of a confession is determined by the court 
alone, a stenographiec record of the court’s inquiry and of the testimony received, 
whether before the jury or not, should be preserved so that the issue can be saved 
and presented on appeal. If the voluntary character of a confession is submitted 
to the jury, either with or without preliminary determination by the court, the 
record should always be preserved and be available for appeal. 

Extraordinary claims that the trial or preliminary proceedings were lacking in 
fundamental fairness may often be presented to the trial court and made available 
as ground for appeal. The claim that conviction has been had under an alleged 
unconstitutional statute can always be raised at the trial, and upon appeal where 
the accused is represented by counsel. We see no justification for entertaining a 
petition for haveas corpus based upon the unconstitutionality of the statute under 
which the prosecution is brought in the absence of extraordinary circumstances 
excusing appeal, 
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The most prolific source of habeas corpus litigation is denial of the right to 
counsel. The conditions under which there is a constitutional right to counsel in 
State courts have been well defined by the United States Supreme Court. In 
capital cases the right is clear. It is also clear in the type of case involving speciai 
circumstances, such as youth, ignorance, etc. If the State courts desire to check 
the flow of groundless petitions for habeas corpus, they should, wherever possible, 
even when not required by constitutional mandate, tender the aid of counsel at 
the time of arraignment in all felony cases in which the defendant is unable to 
provide counsel, At the time of arraignment the judge, in open court, should 
cause explanation to be made, either personally or by the prosecutor to the accused, 
concerning his right to counsel, if in that jurisdiction his right is absolute. If the 
right in that jurisdiction is not absolute, the court should cause inquiry to be made 
in open court as to any special circumstances, such as ignorance, youth, financial 
inability. (See Gibbs v. Burke, supra.) The essential procedure very frequently 
neglected is that all colloquy between the prosecutor or court and the accused in 
open court at the time of arraignment should be stenographically or electrically 
recorded. 

PLEA OF GUILTY 


Similar procedure should be followed at the reception in open court of any plea 
of guilty. Wherever possible, a plea should not be received until a defendant 
has had legal counsel. In all cases in which a plea of guilty is offered, specific 
inquiry should be made of the defendant concerning any inducements, threats, 
misrepresentations, or misunderstandings as to the nature of the charge or punish- 
ment, and these proceedings should be recorded. Similar procedure should be 
employed in connection with any waiver of constitutional right made by a defend- 
ant. Experience demonstrates that the vast proportion of petitions for habeas 
corpus are conjured up after years of imprisonment, aided by sympathetic wardens, 
sentimental agencies, a desire for a trip to the city, or quasi-legal advice by other 
convicts. If a convict knows that the judicial record shows that in open court 
his rights have been made known to him and that his waivers have been intelli- 
gently made and his confessions or pleas of guilty have been conceded to be 
voluntary, there will be fewer post litem motam cases hatched up and presented 
to the courts. The cost or inconvenience to the judicial systems by following 
the outlined procedure will be insignificant compared to the costs incident to the 
trial of hundreds of habeas corpus cases involving the transportation of convicts, 
witnesses, prosecutors, and judges who are, in effect, put on trial in the habeas 
corpus court by the convict. Our point is, that most of the circumstances giving 
rise to claims of violation of constitutional right arise out of events preceding the 
trial which could be presented to or raised by the trial court, either at time of 
arraignment, plea, or trial on the merits. Wherever the events leading up to 
waiver of indictment, waiver of jury trial, waiver of counsel, or plea of guilty can 
be reviewed in the presence of the trial court and made a matter of record, 1 or 2 
results is certain. If a claim of violation of constitutional right is then made, 
it can and will be then examined. If, on the other hand, the judicial record 
affirmatively shows that the accused, after being advised in detail of his rights, 
declares that his waivers, etc., were understandingly made, and his plea volun- 
tarily given, he will not in later years attempt to deny his own statements, or if 
he does, he will not prevail. 

The foregoing represents merely our view of a technique whereby most, though 
not all, claims of violation of constitutional right may be channeled into the one 
usual course of appellate procedure. To the extent that this can be done there 
should be no right to proceed by habeas corpus or any other postconviction pro- 
cedure such as coram nobis. It is general State law that habeas corpus will not 
be granted where there is another adequate remedy (39 C. J. 8., Habeas Corpus, 
sec. 7, p. 437, sec. 8, p. 488). The same rule applies in coram nobis (24 C, J. 5&., 
Criminal Law, sec. 1606, p. 147). Such a rule is recognized in Dizon v. Duffy 
(344 U.S. 143, 97 L. Ed. Adv. Sh. 137). Where the appeal from conviction would 
not constitute an adequate remedy, the postconviction procedure or procedure in 
the nature of coram nobis should be pursued to the State court of last resort 
before any resort to the Federal court (Jennings v. Illinois, supra. Ex parte 
Hawk, 321 U.S. 114, 88 L. Ed. 572). 

In our opinion it is the duty of State courts and particularly of the appellate 
State court to briefly but clearly state the basis of their decision when they deny 
or dismiss petitions for habeas corpus. The decision should show whether it is 
based on a rule of State procedure such as the failure to exhaust a preferred pro- 
cedure or whether a specified claim based on alleged constitutional right has been 
decided on the merits. We are in substantial accord with Attorney General 
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Woodside upon this point. Compliance with this rule by the State courts will 
relieve the Supreme Court of the necessity of remanding cases to the State court 
because of uncertainty concerning the existence of Federal jurisdiction and thus 
will also relieve the State courts of the burden of amplifying their summary deci- 
sions after remand. 

Another matter by which State procedure may be made more effective may now 
be mentioned. In habeas corpus cases when that remedy is available, recitals 
in a judgment of conviction, although presumed to be true, may be attacked by 
evidence outside the record which tends to invalidate but not to directly contra- 
dict the judicial record. For example, if the judicial record recites a plea of 
guilty, the petitioner may show that it was induced by prior threats, ete. A 
different situation is presented when a petitioner makes a direct attack on the 
judicial record by asserting the falsity of a judicial recital as to what actually 
transpired in open court. For example, petitioner asserts that he did not plead 
guilty in open court when the judicial record states that he did. 

In Huffman v. Alexander, the Oregon Supreme Court reviewed many authori- 
ties and concluded, (1) that the journal recitals made by or under the direction 
of the trial judge and his judgment entry, both import absolute verity beyond 
challenge by habeas corpus, and (2) that if any claim is made that the record 
erroneously states the facts as to what transpired in the presence of the court, 
the only remedy is by motion to correct the record. There is some conflict of 
authority but we think the better opinions support both propositions. (See 
Huffman v. Alexander, 251 Pac. (2d) 87; and Cuddy, Petitioner, 131 U. 8S. 280, 
33 L. Ed. 154.) 

If this be the law, important conclusions may be drawn. A stenographic report 
is prima facie correct but not conclusive. If the trial court makes detailed 
inquiry of the accused as to the voluntary character of his confession, plea, waiver 
and the like and as to his understanding of his rights and accuratelv recites the 
responses of the accused in the judicial record, the applicant for habeas corpus 
will not be heard to contradict the facts thus judicially recorded. 


MULTIPLICITY OF STATE REMEDIES 


Another consideration is presented with some hesitancy, for it has not been 
previously proposed, so far as we know. There is one advantage which coram 
nobis and similar statutory remedies have over habeas corpus. The consti- 
tutional issues are raised in the convicting court instead of in the court of the 
district wherein the defendant is confined. In the district of the convicting court 
records, witnesses and public officers are more likely to be available. The taking 
of depositions, when authorized by law, mav be avoided, as well as the expense 
of travel by witnesses and public officers. The humiliating requirement that a 
trial judge be, in effect, tried by one of his associates, is eliminated. These are 
the advantages of the coram nobis type of procedure. (See comment in United 
States v. Hayman, 96 1. Ed. at 239.) On the other hand, the scope of coram nobis 
as at common law, is strictly limited. It frequently fails to afiord the relief which 
would be available on habeas corpus. Again, experience, chiefly in Federal 
courts, has clearly demonstrated that the existence of multiple remedies has 
been the prolific cause of disputes as to which remedy was the proper one in the 
particular State system involved. Where there is a variety of State remedies, 
t has frequently occurred that cases will go to the United States Supreme Court 
on certiorari and then be remanded to the State court, merely because it is not 
clear that the petitioner has pursued the proper State procedure or has not 
exhausted all State remedies. The duty to exhaust the right of appeal from 
conviction raises few serious procedural questions. But confusing questions of 
State procedure are frequently involved in Federal courts by reason of the possible 
choice between habeas corpus and coram nobis procedures in the several States. 
The difficulties are somewhat reduced by the decision in Brown v. Allen (344 U.S. 
443), where it is held that: 

“Section 2254 of the Revised Judicial Code, which requires exhaustion of 
remedies available in State courts as a prerequisite of the grant by a Federal 
district court of a State prisoner’s application for habeas corpus, and provides 
that an applicant shall not be deemed to have exhausted the available State 
remedies if he has the right under State law ‘to raise, by any available procedure, 
the question presented,’ does not require repeated attempts to invoke the same 
State remedy nor more than one attempt where there are alternative State 
remedies” (Brown v. Allen, 97 L. Ed. Adv. Sh. 376-377, headnote 2). 

The questions whether, in a given case, and in a particular State, the remedies 
are alternative or consecutive, and what postconviction procedure is exclusive, 
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still remain to plague the Federal courts. The relative merits of habeas corpus 
and procedure in the nature of coram nobis are somewhat fully discussed in the 
opinion on rehearing in Huffman v. Alexander (253 Pac. (2d) 289, denying rehearing 
of 251 Pac. (2d) 87). (Opinion by a member of this committee.) The conclu- 
sion there reached is highly favorable to habeas corpus procedure as the sole 
remedy except appeal. The antiquity, constitutional basis, and breadth of scope 
of habeas corpus and the fact that it is the vehicle employed in Federal courts 
when dealing with State convicts argues strongly that it is the remedy which 
should prevail. In many States coram nobis is obsolete. In others, it is dis- 
placed by statute. In California both remedies have been available, but we are 
told by the Department of Justice that coram nobis has falten into disuse. 

It is suggested that all of the advantages of coram nobis or similar procedure 
can be had in habeas corpus without any of the disadvantages incident to the use 
of coram nobis and without the confusion arising from multiple procedures. 
Petitions for habeas corpus should be filed in the court in whose jurisdiction the 
defendant is confined, as is the case at present. The issues should be made up 
ia that court according to the local rules of procedure. If the case can be decided 
upon an issue of law alone, it should be decided in that court. If, under local rules 
of pleading, an issue of fact arises upon a ciaim of substantial violation of constitu- 
tional right, a simple venue procedure should be adopted by statute or rule of 
court, as the case may be, whereby the court may transfer the case for trial to 
the court in which the conviction was had (assuming that the conviction Was in 
the State in which the petitioner is confined). The order transferring should be 
authorized upon a showing by either party that the convenience of court, witnesses 
and officials would be subserved by the transfer to the convicting court. Such 
a simple provision would relieve the burden now imposed upon the courts within 
whose jurisdiction’ a major penal institution is located. It would frequently 
relieve the convicting judge and prosecuting officers of the necessity either to 
depose or to appear in a court of coordinate jurisdiction. We can find no juris- 
dictional objection to such a proposal. Even at present, in many States, the 
State court of iast resort is authorized to entertain petitions for habeas corpus 
by persons confined anywhere within the State. The objection which might be 
urged against such a procedure in the case of Federal prisoners would scarcely 
exist in most of the States. 

In Ahrens v. Clark (835 U. 8S. 188, 191, 193, 92 L. Ed. 1898), the problem was 
discussed and the fact that a simiiar procedure might involve transporting the 
prisoner “‘thousands of miles” with risk of escape was considered serious. How- 
ever, the court recognized that “in some situations return of the prisoner to the 
court where he was tried and convicted might seem to offer some advantages.” 
Concerning the proposal to give Federal courts discretion to try petitioner even 
though the petitioner is not in the jurisdiction of the trial court, it was merely 
said, “If that concept is to be imported into this statute, Congress must do so.” 
There would appear to be no constitutional objection to the proposal here made. 
Some benefit may be claimed from the following decisions: People ez rel. Patrick v. 
Frost (117 N. Y. 8. 524, 23 N. Y. Cr. R. 544); State v. Ballard (209 Ark. 397, 190 
S. W. (2d) 522); Newsom v. Miles (220 Ind. 427, 44 N. E. (2d) 297); State v. Porter 
(78 Neb. 811, 112 N. W. 286); Ware v. Sanders (146 Iowa, 233, 124 N. W. 1081); 
Addis v. Applegate (171 Iowa, 150, 154 N. W. 168); Ex parte Patterson (139 Tex. 
Cr. R. 489, 141 8. W. (2d) 319). 

PLEADINGS 


Any petitioner for habeas corpus knows what earlier procedures he has followed 
He should be required to state what motions, appeals, or applications he has 
previously made since conviction, and what claims of constitutional violation 
were previously presented. Any petitioner for habeas corpus should be required 
to set up in his first petition all alleged grounds for claim of violation of consti- 
tutional right which are at that time known to him. Amendment to the petition 
or to the traverse to the return should be liberally allowed under the guidance 
of the court with respect to this matter. The United States Supreme Court 
has recently held that a Federal district court is not required to entertain an 
application for habeas corpus if it appears that the legality of such detention 
has been determined by a judge or court of the United States on a prior applica- 
tion for a writ of habeas corpus (Brown v. Allen, 97 L. Ed. Adv. Sh. 375, 390). 
By analogy the State courts should. be authorized to apply the same rule, and to 
bar repeated applications in State courts which raise the same issue previously 
decided. 

We are aware of the fact that the resolution adopted by the conference of 
chief justices was chiefly addressed to alleged defects in Federal postconviction 
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procedures concerning State convicts. But more mature consideration has led 
to the belief that much of the difficulty and delay in the Federal courts can only 
be eliminated by the adoption of more efficient State procedures. Hence the 
foregoing discussion. 


Haseas Corpus CASES IN THE UNITED States Distrricr Courts BrovuGcut BY 
STATE PRISONERS 


Prisoners serving State court sentences may, under certain conditions, petition 
for a writ of habeas corpus in the Federal courts on the claim of a violation of a 
right guaranteed -by the Federal Constitution. Section 2254 of title 28 of the 
United States Code provides as follows: 

“‘An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the rights 
of the prisoner. 

“‘An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right under 
the law of the State to raise, by any available procedure, the question presented.” 

These cases brought by State prisoners are heard under the Federal question 
jurisdiction of the district courts which includes habeas corpus petitions brought 
against a person, other than an agent of the United States, to test the validity 
of confinement or detainer under authority other than that of the United States. 
Petitions by Federal prisoners are not in this class, as the Federal prison warden 
is the respondent and those suits are classed as against the United States. 

Statistical information received by the Administrative Office of the United 
States Courts indicates the ground of jurisdiction of habeas corpus petitions, but 
this information is not classified to show, in the case of petitions under the Federal 
question jurisdiction, whether the respondent is a State prison warden or the 
superintendent of a State penal institution, nor does it show whether or not the 
petitioner is serving a State sentence. However, some investigation of Federal 
question habeas corpus cases indicates that the great majority of these cases are 
brought by State prisoners. Therefore, the statistics concerning Federal question 
cases in the Federal courts are of interest in any consideration of the question of 
Federal court action in regard to prisoners in custody as a result of State court 
sentences. 

The number of Federal question habeas corpus petitions filed in the United 
States district courts during the past 17 fiscal years has averaged about 1 percent 
of all civil cases filed during that period. These suits now average about 750 
petitions per year as compared with less than 150 petitions in the vears immediately 
preceding the World War II. The number of these petitions filed in each of the 
past 17 years has been as follows: 


Habeas corpus petitions under Federal question jurisdiction in 86 district courts 
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Table 1 of the appendix gives a breakdown showing where most of these cases 
were filed each year. The statistical tables attached cover only the 86 districts 
having solely Federal jurisdiction, but they give a complete picture for all practical 
purposes as the number of petitions filed in the other 5 districts was only one-half 
of 1 percent of the total. 

Almost 68 percent of these petitions, over the 17-year period, have been filed 
in only 12 districts, although in the fiscal year 1957 these same districts received 
only 53 percent of all Federal question habeas corpus cases. The 3 districts in 
the State of Illinois are far ahead of the districts in any other State, having handled 
over 32 percent of all such cases filed during this same 17-year period. Currently 








28 HABEAS CORPUS 


the Federal courts in Illinois are receiving about 10 percent of these petitions, 
The avalanche of petitions in this State in previous years was due principally 
to the alleged lack of an adequate and effective habeas corpus or similar procedure 
in the courts of that State. This has now been changed by legislation. 

Other districts which have a larger-than-average load of these cases are the 
northern district of New York, the eastern district of Michigan, the northern dis- 
trict of Indiana, and the northern district of California. In the northern district 
of New York during the fiscal year 1957 Federal question habeas corpus proceed- 
ings accounted for over 15 percent of all civil cases filed and in the eastern district 
of Washington about 12 percent, These figures compare wich the present national 
average of 1% percent. 

A remarkable consistency in the disposition of these habeas corpus cases during 
the last 17 years is worthy of notice. About 13 percent have been terminated 
without contest and the remaining 87 percent were disposed of by court action. 
Practically all of the judgments without contest were consent dismissals before 
trial. Contested judgments were entered after decision of the court before trial 
on the petition or order to show cause in 81 percent of the cases, and were termi- 
nated by decision of the court after a trial in which evidence was introduced in 6 
percent of the cases, A jury trial was noted in only one terminated case, (Cf, 
table 2.) 

The number of successful petitioners over the last 12 years (information as to 
previous years is not available) has been exceedingly small. Out of 7,041 petitions 
disposed of, the petitioners were successful in only 98 or 1.4 percent of the cases. 
(Cf. table 3.) Less than 2 out of every 100 petitioners were granted relief and 
during the last 7 years less than 1 out of every 100 petitions was granted. 

But in only a small number of these 98 cases were the petitioners actually 
released. A more detailed study over the last 9 years (fiscal years 1949 to 1957, 
inclusive) shows that out of 60 petitions granted, there were only 26 petitioners 
who were in the custody of wardens of State penitentiaries. (Cf. table 4.) Of 
the remaining 34 petitions which were granted, 18 were against sheriffs, 2 against 
police commissioners, and 1 against a superintendent of a State hospital. In 
2 cases bail was reduced, 2 involved a domestic relations matter in which a son 
was released to his father, 1 involved a contest over extradition, and 6 other 
petitions were granted in cases which could not be classified. 

Thus the number of petitioners who were released from State penitentiaries 
in a 9-year period was 26 and in at least 2 of these cases the court of appeals 
reversed the district court and sent the petitioner back to confinement (Mascio v. 
Ragen, 179 F. 2d 930 (7th Circuit, 1950) and Touhy v. Ragen, —— F.2d— (7th 
Circuit)). 

Previous studies for the fiscal years 1943 through 1945 have disclosed that ap- 
proximately 17 percent of the total Federal question petitions filed were repeater 
petitions in the United States district courts. This varied greatly in different 
districts, ranging from 4 percent in the eastern district of Michigan to 50 percent 
in the districts of New Hampshire and South Dakota. In the northern district 
of Illinois, which had over half the total, out of 562 petitioners 47 had filed 2 peti- 
tions, 25 had filed 3 petitions, 9 had filed 4, and 1 had filed 6. Details are given 
in table 5. 

Over the 15-year period from 1943 to 1957, inclusive, 8,328 Federal question 
habeas corpus petitions were disposed of in the district courts and there were 801 
petitions of this kind in which an appeal was filed in the United States courts of 
appeal. Thus about 1 unsuccessful petition in 10 was appealed. (Cf. table 6.) 

Respectfully submitted. 

JosEpH F, Spaniou, Jr.; 
Altorney, 
Administrative Office of the United States Courts, 
January 20, 1958. 
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HABEAS CORPUS 31 


TasLy 3.—Federal question habeas corpus cases disposed of in 86 United States 
district courts, fiscal years 1946 through 1957 








Fiscal years | Total, 
:pemnnmnaninigeremeneag 12 
| | | | years 
1946 | 1947 | 1948 | 1949 | 1950 | 1951 | 1952 | 1953 | 1954 | 1955 | 1956 | 1957 
Total disposed of.........----| 505 | 481 | 487 | 610 | 642 | 469 | 510 | 532 | 615 | 668 | 710 | 814] 7,041 
Number in which petitioners | | | | | | | 
were successful.............] 14] 13] 11 | 6) | 3) 9] 2 | 8 | 5| 6| 10) 98 
| | | 
Percentage of successful pe- | | | | | | | 
GRIORETE. cccdcnduncnkeatecne 128/27 )23 10) 17 0.6) 18)04/13 ares) be 1.4 
| | | | 











Tas Le 4.—Respondents in Federal question habeas corpus cases in which petitioners 
were successful, fiscal years 1949 through 1957 








| Fiscal years | 
| / ‘ hae — Total, 
| | 9 years 
} 1949 | 1950 | 1951 | 1952 | 1953 | 1954 | 1955 | 1956 | 1957 | 


Respondents 


















Vardens of State penal institutions...| ee P liscous 2 1 ; oe 6| 87] 26 
Superintendents of State hospitals... , le BE eee i a ee 1 
Sheriffs ween 4} 7 | at 824 1 e tiacues leasoon | 1 18 
Police commissioners... peadnes S deaiwe Lancia . hanees bipuieds ansiliceskeoncualh Smeoaniim Seles 2 
Cases in which bail was reduced...../....- enwelaanet | 2 dnwantdtios Dinsics <i cuamaea S nalinaliete | 2 
DE GUUS ccc cakcccctanseecneubiskeinll clots St wcced fe 3 Biliacans i” oe 11 
TOWN, cccsisccustdaddeatctveess | 6 | 1 | 3/ 9| 2 8 | | 6 | 10 | 60 
| | 
1In Mascio v. Ragen (179 F. 2d 930 (7th Cir., 1950)), this case was reversed, 
’ e case of To thy v. Ragen was later reversed by the court of appeal 
§ Includes 1 stay of execution pending an appeal. 
‘ 


The sheriff was permitted to detain the prisoner for 3 days in order to test the validity of State process. 





*poisoiput sivok Oy} ZuUyINP 4.1N0O YrIIsIp soieis peruyg 








I "3S O1YO OT) ¥00dg “H *M Aq sndiog svoqeyT [e19pet UO $0]43}387g WO O1qQEI, 1 





















































| | | | | | | a ee ee “iba aeim inane 
Z ‘LT | ez I¢T | coe ee ny vee nh Se oe TP T or 9¢ cor Zs | « | 
cE 0% '@% | FE ee ; I “sr Cre It co ray 9 
"oS [ | z z oo Ee 53 ys l b 7 pete a . ud 
‘os I | 2 z ; E : ' , : I 1% ee BIOXVC, YINOY 
ZZ j :-s £ j sited : : I 16 p77 Treat eerennn= = roIsed ‘eruBa [ASUUaT 
zl I Zz J ween 5 . n : 2 I 2  ,peeereeorwyee : UJO}SB9 “BULOGR[AO 
‘st g z or ot . : . ¥ , ¢ la veeeseessecesss""U10jS0M “YIOX MON 
91 I | z z sees — eet lie | 9 are Pe ernrere AMS If MON 
os z Z ' “os . non areas a | ‘.-  . *eeevressqsees RaeNney elTysduiey, MON 
- ee g £% 6 = : : ; T £ eT eee Te BYSBIGIN 
S 1% 8@% | $I " : . I I £ PF a : ~"""""11J09SOM “Td TW 
— ~ ~ -- - “<< | ~ -<=- o- - “-<<<<-< ‘ ' 
= Pr t z 1% I cS U » “UBIO 
a ‘0% t z “? 5 I | g 725 <— sTIYOVSsE AL 
oS al 9 2% If : ; ; = we o-1.5 t Le ee ret eee Seve puvlAleyy 
oO Ze 8 9% | 1 re ’ re I £ % ets wowersenn-= ==" TIGINOS ‘BAMOT 
9 ¢ 12% 16 7 ; . I £ | 29 Zl ’ erernes ses useytiou ‘suBIpU] 
mM 9 b | @ 18 ‘ ont : } | 19 og Peer ones ees seats uszyynog 
< 8 or 1% | 61 : . oe T 8 Itt Tet Revere oe: OSV 
ms st 621 | 9% 28 | Lid ss oy I 5 6 LS Le z | 169 = ae 
fora) | | | | | | ‘ 1 
_ | j } | | | S10 II 
< I z I 12 peeeeesiesnen - aes "e os ase esr iy lz 8 enone ~-""1179q}.10U *B1F1004) 
iG if £ I 1¢€ tebe sabe m3 : , . T s | ¢c Se Peale pense ses . , ym Oo 
| £ | 3°% z |g 7 = ' ‘ we I I | 12 | ¥2 CREE ae anE ee eee eee IOJT[VO 
i}. te: [ | @ ~—_ Pai inl ite ; = — — wore 1% i ¢< Pee Sree re ““eUuozLly 
| | | | 
| SAONTLNAS 
| | LUN00 ALVIS VNIAUAS SUANOILILAd 
- a 7 — | - = - a | _ - — - = _ - —_———_—— -—- --- —— ~ —— — 
| ioqvoda. | ) | | | 
suoyyijod | suonned | sed | syajwodor| A mj]oj}]6|]si|e 2) 27 ; & | 
4oyveder | Jeyvedes | suoyy 0d jo | | Puno} 0A ; SJoJwedel sIayYA SZO]I]SICZ 
yusl0g | jo } Jaquinu | Jequinu | Jeqt iaamiin ena = a 
| JIGUINN | evloay | [830,.L | [8jO.L su0}}1}0d 91OUI JO Z Bul[Y SJou0s}} Jed Jo 
| | | 





1976] pun ‘Fre, ‘gether savah 4} Lof 8).iN09 


Pi4jsip saivIgY payus:y oy} ut snd4soo spaqny s0f uorjijed J uvy? asom bury sasva sndio2 sve 








Y uousand JvLapag ut s19U0710gy—"G AIAV], 


a 


N 
oD 





HABEAS CORPUS 33 


TABLE 6.—Federal question habeas corpus appeals commenced in the United States 
courts of appeals, fiscal years 1943 through 1957 




















Fiscal years Total, 
Circuit aes ae 15 

| | | | | | | | | } years 

1943) 1944/1945! 1946) 1947) 1948) 1949] 1950| 1951) 1952) 1953} 1954 1955 1956 ae 

oy i e 

All circuits.......---- 11s | 271331 69| 55 | 43 | 74 | 70 | 40 163 | 49 | 49 | 70 | 50 | 91 | 801 
a a TR a ae et et ee “| 4| sj...) 3] 2] 4|....] 3 20 
BH OA cons cnavewnenans 1] 1} 1] 1) 2] 2] 6] 5) 3) 5) 8 7113] &| 17 74 
DA NE Scones | 2}....1 2] 5] 6] 7| 7] 8] 6] &] 8] 6] 5 67 
PMI scak Su canta dncnnces 4 conf OL FTL SE Fi TP SPI) Tl Tt wT Ste 82 
sth circuit.......-....------| 3] 1] 3] 2] 5] 3/10] 1] 1] 9] M1] & | ll] 4] 7 76 
Os CREE cccccacucecesest 21-491 21 O42 TT a | 7) 1) 1] 4] 5] 12 71 
Wy RNA ss ccacnkvewssae 6] 15] 21| 46 | 27 | 20) 31} 15] 3) 2) 4) 12] 7] 12) 17 238 
BEN EIE — ccsccuceccuccest 1) 8) Lilacs “Sb Sh Sb 2 Oh Ol Si Oh as 45 
DN OO. ccecccewccccost 212) 2] 7 Gs) 2) et 4 | 10 | 4| 8| 7| 6 | 13 85 
20th GIreUlhccccennscness ] 1 [oe or OE ee OT Oe Se TY 43 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing law 
in which no change is proposed is shown in roman 


Titte 28, Unirrep Srates Cope 


Smc. 2254. State custody; remedies in State courts: 

(a) An application for a writ of habeas corpus in behalf of a person 
in custody pursuant to the judgment of a State court shall not be 
granted unless it appears that the applicant has exhausted the remedies 
available in the courts of the State, or that there is either an absence 
of available State corrective process or the existence of circumstances 
rendering such process ineffective to protect the rights of the prisoner. 

An applicant shall not be deemed to have exhausted the remedies 
available in the courts of the State, within the meaning of this section, 
if he has the right under the law of the State to raise, by any available 
procedure, the question presented. 

(b) A Justice of the Supreme Court, a circu it judge or a district court or 
judge shall entertain an application for a writ of habeas corpus in behalf 
of a person in custody pursuant to a judgment of a State court, only on a 
ground which presents a substantial Federal constitutional question (1) 
which was not theretofore raised and determined, (2) which there was no 
fair and adequate opportunity theretofore to raise and have determined, 
and (3) which cannot thereafter be raised and determined in a proceeding 
in the State court, by an order or judgment subject to review by the Supreme 
Court of the United States on the writ of certiorari. 

An order denying an application for a writ of habeas corpus by a 
person in custody pursuant to a judgment of a State court shall be review- 
able only on a writ of certiorari by the Supreme Court of the United 
States. The petition for the writ of certiorari shall be filed within thirty 
days after the entry of such order. 


O 








Calendar No. 2282 


85TH CONGRESS SENATE REportT 
2d Session No. 2230 


—— Sean eeeee eee 





FEDERAL-STATE CONCURRENT JURISDICTION 


JULY 31, 1958.—Ordered to be printed 


Mr. Eastianp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


together with 
I T y "TEWS MAIN 
INDIVIDUAL VIEWS AcADING ROOM 


[To accompany 8. 337] 


The Committee on the Judiciary, to which was referred the bill 
(S. 337) to establish rules of interpretation governing questions of the 
effect of acts of Congress on State laws, having considered the same, 
reports favorably thereon, with amendments, and recommends that 
the bill, as amended, do pass. 


AMENDMENTS 


On page 1, in line 3 after the word “Congress” insert the words 
“hereafter enacted”’. 

On page 1, in line 7 after the word “Congress” insert the words 
hereafter enacted’’. 


PRIOR HISTORY 


In the 84th Congress, the predecessor bill S. 3143 was reported 
favorably from the Committee on the Judiciary. In the Committee 
on the Judiciary, the bill was handled initially by a special subcom- 
mittee. In the present Congress, it was referred to the Subcommittee 
on Internal Security, which has a special interest in the subject matter, 
as will hereafter appear. 


PURPOSE 


The purpose of the proposed legislation is to establish a rule of con- 
struction by which the intent of Congress in enacting legislation may 
be determined, and thus to avoid the unintentional invalidation of 
State laws. 


20006 
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STATEMENT 


The United States as a Federal state has long recognized a division 
of powers between the Federal and the State Governments. Under 
the Constitution of the United States, it is clear that the powers of 
the Government may be divided into four classes: 

(1) those which belong exclusively to the States; 

(2) those which belong exclusively to the National Govern- 
ment; 

(3) those which may be exercised concurrently and inde- 
pendently by both; and 

(4) those which may be exercised by the States only until 
Congress shall see fit to act upon the subject matter (Ez parte 
McNiel, 80 U.S. 236 (1872) ). 

This legislation is concerned primarily with the fourth category— 
the exercise of powers by the States until the Congress acts upon the 
subject matter. There is no doubt that this particular area has fre- 

uently been involved in litigation, often reaching to the Supreme 
oo of the United States. One need only review the decision of the 
Supreme Court in Cloverleaf Co. v. Patterson (315 U.S. 148 (1942) ), 
to become aware of the substantial number of cases determined by 
that tribunal involving this point. 

Early decisions of the United States Supreme Court indicated a 
reluctance on the part of the Court to displace State law by construc- 
tion unless it was clear that the Federal and State legislation were in 
such conflict ‘‘that the two acts could not be reconciled or consistently 
stand together” (Reed v. Colorado (187 U.S. 137, 148) ). 

Since that decision, however, a doctrine has been developed known 
as preemption. By virtue of this doctrine, the courts sometimes 
declare a State act unenforceable on the basis that although there is 
no direct and positive conflict between the two acts, the Congress, 
when it entered the field, by implication sought to exclude the opera- 
tion of State laws on the same subject. Recently this doctrine was 
invoked by the Supreme Court ! to render inoperative State sedition 
laws on the basis that Congress, in enacting the Smith Act, the In- 
ternal Security Act of 1950, and the Communist Control Act of 1954, 
evidenced an intent to occupy the field of sedition to the exclusion of 
State statutes. There was no clear expression of any such intent in 
any of these statutes, and indeed the principal author of the Smith 
Act has declared that he had no such intent in sponsoring the legis- 
lation. 

On this subject, the Internal Security Subcommittee of the Senate 
Committee on the Judiciary, in its annual report for the calendar year 
1956, had this to say: 

Legislative problems of the subcommittee were increased 
by a series of decisions handed down in April, May, and 
June 1956, by the United States Supreme Court. These deci- 
sions powerfully influenced the course and progress of 
America’s struggle against its domestic Communist enemies. 
The respective roles and powers of the local, State, and Fed- 
eral Governments in this struggle; the constitutionality of 
various municipal ordinances, State statutes, and Federal 
<xecutive orders; the adequacy of evidence—all were sub- 


1In the case of Pennsylvania v. Nelson (350 U. 8S. 497). 
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jected to searching scrutiny and significant new limitations. 

Some of these important decisions which raised legislative 
problems will bear mention here. 

In Pennsylvania v. Nelson, decided on April 2, 1956, the 
Court held that Congress, in enacting the Smith Act of 1940, 
the Internal Security Act of 1950, and the Communist Con- 
trol Act of 1954, had “intended to occupy the field of sedi- 
tion’’ to the exclusion of State legislation on the same subject, 
and that, accordingly, the Pennsylvania Sedition Act was un- 
enforceable. Asa result of this decision, comparable sedition 
laws in 41 other States were likewise rendered ineffective. In 
a hearing on May 11, 1956, the subcommittee received testi- 
mony and written statements from many quarters support- 
ing a contrary interpretation of the congressional intent, and 
accordingly recommended to the Judiciary Committee the 
passage of legislation making it clear that Congress had not 
intended to preempt the legislative field. Support for joint 
Federal and State jurisdiction subsequently came from 
Deputy Attorney General William P. Rogers, who advised 
Chairman Eastland on May 16, 1956, that 

It is the view of the Department of Justice that in the 
fields of sedition and subversion the Federal and State 
governments can work together easily and well * * *, 

However, although unanimously reported by the Judiciary 
Committee to the Senate, the remedial legislation was not 
acted upon by the Senate prior to adjournment. 


4 


As an example of how State efforts to protect internal security have 
been adversely affected, there is appended to this report, as a part 
hereof, a letter and statement from the Attorney General of the State 
of New Hampshire. 

\s a result of the decisions referred to, and the growth of the doc- 
trine of “preemption,’? what the late Senator Pat McCarran called 
“the silent supersession of State powers” proceeds at an accelerated 
pace. Thestate of the law concerning the operations of State statutes, 
and their relationship to Federal statutes in the same field, is unclear. 
Unless some legislative action is taken, a substantial volume of 
litigation may result. 

Nowhere is this more apparent than in the field of labor relations, 
The passage by the Congress of the Wagner Act and later the Taft- 
Hartley Act has frequently been invoked by litigants as a bar to 
State action in that field. For example, the question of whether 
foremen were entitled to the rights enjoyed by employees was presented 
in the case of Bethlehem Steel Co. v. New York State Labor Relations 
Board (330 U.S. 767 (1947)). The Federal Board interpreting the 
Federal statute (the Wagner Act) had ruled that foremen were not 
so entitled. The State board, interpreting the State law, had deter- 
mined that they were. The foremen attempted to secure an election, 
but when the question was presented to the Supreme Court, the Court 
decided that to permit concurrent State jurisdiction might ‘‘produce a 
mischievous conflict.”” Other cases indicating the same persuasion 
includes Garner v. Teamsters (346 U. S. 485 (1953)) and Weber v. 
Anheuser-Busch, Ine. (348 U.S. 468 (1955)). 

However, the Court in another decision (United Construction Work- 
ers, Ete. v. Laburnum Construction Corp., 347 U. S. 656) ruled that 
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State courts may entertain damage suits arising out of labor disputes 
despite provisions in the Federal law creating a right of action for 
damages for certain types of unfair labor practices by unions. An- 
other recent decision involving the right of a State to deal with pic ket 
line violence as an unfair labor practice resulted in the Supreme Court 
sustaining such authority (UAW-—CIO v. Wisconsin Employment Rela- 
tions Board, June 4, 1956). 

The determination of these issues frequently turns on vague expres- 
sions of congressional intent. Where such intent is clearly stated, 
no proble m arises. That such intent should be expressed is not in 
issue. ‘The only controversy which has arisen is whether the congres- 
sional intent should be expressed in each statute involving concurrent 
jurisdiction or whether, as here proposed, a general statute should be 
adopted expressing, as congressional intent, that State laws should 
not be rendered inoperative unless they are in direct and positive 
conflict with Federal law in an area of primary Federal jurisdiction. 
The ad hoc method has been the procedure utilized thus far. That 
it has not been satisfactory should be apparent in the confusion in the 
labor-relations field (discussed above) and the dissatisfaction evi- 
denced after the Nelson decision involving State sedition laws. The 
ad hoc procedure, resulting as it has in the related doctrines of pre- 
emption and supersession, has placed a heavy burden on the courts. 
The Supreme Court is often divided ee n called upon to divine the 
congressional intent. Uniformity is rationalized but not realized. 

The procedure now utilized caused one Justice of the Supreme Court 
in a separate dissenting decision in the Cloverleaf case to remark as 


folk WS: 


To require the various agencies of the Government who 
are the effective authors of legislation like that now before us 
to express clearly and explicitly their purpose in dislodging 
constitutional powers of States—if such is thei ‘ir purpose 
makes for care in draftsmanship and for responsibility in 
legislation. To hold, as do the majority, that paralysis of 
State power is somehow to be found in the vague implications 
of the Federal renovated butter enactments, is to encourage 
slipshodness in draftsmanship and irresponsibility in legis- 
lation. 

The result of this decision is to deny Alabama the power to 
protect the health of its citizens without replacing such pro- 
tection by that of the Federal Government. The Chief 
Justice does well to call attention to the fact that such a 
construction of the Renovated Butter Act gratuitously de- 
stroys the harmonious cooperation between the Nation and 
the States in safeguarding the health of our people. If ever 
there was an intrusion by this Court into a field that belongs 
to Congress, and which it has seen fit not to enter, this is it. 
And what is worse, the decision is purely destructive legis- 
lation—the Court takes power away from the States but is, 
of course, unable to transfer it to the Federal Government 
(315 U.S. 148, 178-179). 


Hearings on this proposed legislation were held during the 84th 
Congress. The situation has not changed since then, but has if any- 
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thing grown more aggravated. Enactment of this proposed legisla- 
tion will bring stability into a field of law now more or less chaotic. 
Your committee, therefore, urges prompt consideration and approval 
of this bill. 

Attached hereto and made a part hereof is the report of the De- 
partment of Justice on the bill S. 3143 of the 84th Congress, which 
was reported favorably from the Judiciary Committee. 


JUNE 12, 1956. 
Hon. James O. EaAsTLaAnpn, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator: This is in response to your request for the views 
of the Department of Justice concerning the bill (S. 3143) to establish 
rules of interpretation governing questions of the effect of acts of 
Congress on State laws. 

The bill would provide that no act of Congress shall be construed 
as occupying the field in which such act operates, to the exclusion of 
State laws on the same subject, without express provision to that 
effect. It would further provide that no State law shall be construed 
as invalidated by an act of Congress unless there is such a direct and 
positive conflict between an express provision of such act and such 
provision of the State law so that the two cannot be reconciled or 
consistently stand together. 

There are two major considerations involved in this bill. The first 
involves the — of whether, in enacting a Federal statute, the 
Congress preempts the field in which the legislation is to operate or 
whether concurrent jurisdiction is to be shared with the States. The 
second question is, even where Congress has expressed an intention, 
whether Federal statutes and State statutes which are in conflict can 
operate in the same field. 

At present the intention of the Congress to preempt a field need 
not be express. Rather, the courts determine the presence or absence 
of such intent from a consideration of the surrounding facts and cir- 
cumstances. The first sentence of the bill would change this. It 
would require that the Congress express its intention. It provides 
that in the absence of such an expression the States may legislate with 
respect to any subject matter in those areas in which they have 
constitutional authority to act. 

This provision as applied to existing statutes would raise serious 
problems. Most statutes now on the books do not contain an express 
provision. It would be necessary for the Congress to examine them 
for the purpose of determining which of them should be amended to 
contain an express provision “indicating an intent on the part of 
Congress to occupy the field”? in which they operate. This examina- 
tion would of necessity take a considerable period of time. During 
this period great confusion would be created in many areas. For 
instance, a railroad operating in interstate commerce and in full con- 
formity to Federal safety requirements might find it necessary under 
threat of criminal punishment to conform also to wholly different 
standards asserted by any one or more of the States in which it 
operates. This would hold true even though the railroads were 
following court decisions, because the provision would invalidate inter- 
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pretations in which the courts have found from the facts and circum- 
stances implied intentions to occupy the field by the Federal 
Government. 

With respect to future congressional enactments the Department 
considers the approach of S. 3617 preferable to that of the instant 
bill, that is, that the present practice of determining congressional 
intent from surrounding circumstances be continued except with 
respect to specific fields in which the Congress sees fit to express its 
intention to preempt or not to preempt. 

As to the second question, relating to the conflict between Federal 
and State statutes, it is anomalous to say that Congress may expressly 
occupy a field to the exclusion of State legislation and then say that 
despite such a declaration the State legislation in such a field may 
nevertheless operate unless there is an irreconcilable conflict. Yet 
the bill would evidently sO proy ide. 

With respect to the new matter contained in the committee print 
of May 19, 1956, your attention is invited to the favorable report of 
the Department of Justice on S. 3617. If the Congress is to deal 
specifically with the field of sedition and subversive activity, S. 3617 
ypears satisfactory for the purpose. 

In view of the foregoing considerations, the Department of Justice 
nable to recommend 
1e Bureau of the Budget has advised that there is no objection to 


. ais 
the submission of this report. 


an 
— 


the enactment of the bill. 


ve = 
olncerely, 

Wititam P. Rocers, 
Deputy Attor General. 





STatE OF New HAMPSHIRE, 
November 16. 1856. 
Hon. Wiiiiam A. RusHeEr, 
Adn inistrative Counsel, Inte nal Secu ity Subcomn ittee, 
United States Senate, Washington, D. C 


Dy AR Mr. Rr SHER: Th: nk you for your lett r of N« ven ber 5 


You have requested that t} e subcomn ittee be furnti hed an mn-to-date 


survey of the dan age which Pen ylvania v< Ne lson has cone LO the 


: ‘ ae : : : . as - 
work of this State’s investigation of subversive activities, lhis 
7 ] ] 7 7 


. , f . y 74 ’ ] , . 
statement, for convenience sake, 18S appended as enciosure |. 


I certainly hope that it will be possible for you to help in the intro- 
duction and an e 


Ss. 3617 of tl e prey ious Session. Anvt] ine 


arly enactment of | O'] slation substantially similar to 
: ‘esque 
I can do to help in this 
direction, both individually and as president of the National Associa- 
tion of Attorneys General, I will certainly undertake inasmuch as our 
oreanization by more than a two-thirds vote s ipported S. 3617. 
Sincerely, 


Lot Is co: W ym AN, Altorney Gi neral. 


INVESTIGATION OF SUBVERSIVE ACTIVITIES—STATE OF New Hamp- 
SHIRE 


Authority.— Laws 1955, chapter 197. 
[Notr.—Investigation in this State is conducted by the at- 
torney general as a delegated legislative committee of one under 
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a resolution granting the attorney general the subpena power and 
making an appropriation for the employment and expenses of 
staff. 

[Constitutionality of the investigation has been approved by 
the New Hampshire Supreme Court in Nelson v. Wyman (99 N. 
i 33) and again in collateral attack in State v. Uphaus (100 N. H. 

); Wyman v. Sweezy (100 N. H. 103).] 

In sb nv. Wyman (100 N. H. —; decided June 8, 1956), the Supreme 
Court of New Hampshire expressly held that Pennsylvania v. Nelson 
did not extend to prohibition of legislative factfinding investigations. 
The language of the New Hampshire Supreme Court on this point is: 

“In the present case * * * the issue is whether or not the Nelson 
case oe the legislature of this State from conducting investi- 
gations of subversive activities within the State as distinct from pro- 
viding for the prosecution of crimes. While it is not clear what a 

tate legislative investigation of subversive activities may accom- 
lish at the present time, we are not satisfied that the Nelson case 
es peo rs to preclude such an investigatoin. If State investi- 
gation of subversive activities is to be prohibited, a declaration to 
that effect must come from higher authority than this court. We 
know of no decision of any court which has ruled that the investigative 
aspects of State subversive activities legislation have been preempted 
by the Federal Government * * *.” 

Since this decision, the issue has been raised by appeal to the 
United States Supreme Court, probable jurisdiction noted, and the 
case is on the list for argument at the current term. (Sweezy v. New 
Hampshire, case No. 175, October term, 1956.) 

Among the issues which have been answered by the highest court 
of New Hampshire but as yet remain unresolved by what I believe 
to be conflicting and ambiguous language of the majority in Penn- 

] r ° 


NT] a? 

(1) Whether the doctrine of supersession of State sedition laws 
therein prese ribed extends to and includes supersession of all State 
sedition laws, even those ms viking’ it a erime to advocate the 
overthrow of the State (as distinct from the Federal) Governments 
by foree, violence, or other alee ful means; 

2) Whether even if this were to be held to have been the 
intention of the 1 najo! if ty in Pennsylvania V. Ne lson, the elimina- 
tion of State se ‘ditic yn laws—or their “suspension of enforcibility” 
as referred to in Pennsylvania v. Nelson—creates a field in which 
the States cannot , islate and hence cannot lawfully investi rate; 


(3) Whether the reserved powers of the States under the 10th 
amendment to the Federal Constitution prohibit supersession 
of such reserved States rights regardless of any intention of 
Congre a8, whether express or derived by implication. 

As a practical matter, the investigation of subversive activities in 
New Hamps a is proceeding quietly under rules of procedure sub- 
stantially similar to those approved by the American Bar Association 
last year. In this connection it should be noted that the rules under 
which we operate were promulgated voluntarily by this office sub- 
stantially prior to the ABA action. However, Pennsylvania v. Nelson 
has raised and does cast a heavy cloud over the entire investigation. 
It gives another string to the bow of recalcitrant witnesses. It has 
resulted in an astonishing number of highly phantasmal, unrealistic 
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arguments on the part of witnesses relative to the so-called paramount 
interest of the Federal Government over States rights, as well as 
extreme contentions of human rights of privacy from legislative or 
congressional investigation. 

We in this State have long believed that the most effective way to 
keep abreast of subversive activities in this country is by a partner- 
ship between the States and the Federal Government. This partner- 
ship can best be achieved by constant, careful, cooperative liaison 
between the appropriate congressional investigating committees and 
factfinding committees within the States themselves. If this liaison 
is good, and if the States see fit to enact immunity legislation similar 
to that enacted in New Hampshire last year (Laws of 1955, ch. 312) 
and if the courts uphold the validity of State immunity laws, parallel- 
ing the upholding of the Federal witness immunity act in Ullman v. 
United States (350 U.S. 422, 76 Sup. Ct. 497), there will then be no way 
by which a witness in this field, granted immunity, may lawfully 
refuse to answer a relevant question. 

We continue here to work closely with you. We hope this may 
extend soon to other major and more important State areas. We 
would be glad to help to further this objective in the interests of State 
and National security. 

Louis C. Wyman, 
Attorney General, the State of New Hampshire, President, 
National Association of Attorneys General. 
NovEMBER 15, 1956. 


INDIVIDUAL VIEWS OF SENATOR 
ESTES KEFAUVER 


I am not satisfied with S. 337. As presently drawn, it is too broad. 

I would vote for this bill if it were limited to sedition, subversion, 
or other specified ermes. However, the bill is not limited. It says: 
“No acts.”” This could mean anything, and [ am not prepared to say 
just what it does mean. 

It would appear that the various Federal regulatory rules and 
regulations could be put in jeopardy by the passage of this bill. 
For instance, under the legislative creation and grant by the Congress 
certain safety regulations are promulgated on interstate carriers 
such as railroads and airplanes. With the passage of this act it would 
appear possible that a State authority might issue conflicting rules. 

[ cannot imagine all the fields it might cover unrelated to sedition, 
subversion, or crime. 

My judgment tells me that if the bill is deemed necessary it should 
be specifically limited. 
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85TH CONGRESS SENATE Repr. 223( 


223( 


Wi iN¢ Ssion P art Z 


ESTABLISHING RULES OF INTERPRETATION GOVERNING 
QUESTIONS OF THE EFFECT OF ACTS OF CONGRESS ON 
STATE LAWS 


Filed under authority of the order of the Senate of August 8, 
1958, and ordered to be printed 


CaRROLL, from the Committee on the Judiciary, submitted the 


‘oll ine OF Wink 
following OF MICHIGAN 


INDIVIDUAL VIEWS SEP 9 1958 


q 


LO accompany ». 337] MAIN 
READING ROOM 


[ am opposed to s 337 because it is ill drafted and inadequately 


considered, and beeause it is being used as a device LO “whip > the 
‘ourt for decisions with which some \lembers of ive body 


n thoueh those decisions relate only incidentally or not 
e constitutional doctrine of preemption (art. 6, United States 


C‘onstitut 

[In the first place the bill is contradictory upon its fece. The first 
sentence provides that Congress may occupy a legislative field only 
by expressly declaring its intention to do so. The second sentence 
Savs, 1n eilect, that even alter such a declaration, State laws will be 
permitted tO operate unless there is a direct and positive conflict 
between the State and Federal law This operates to negate the 
whole doctrine of preemption and is manifestly contradictory to the 
first provision of the bill itself. 

No hearings were held in the Senate upon this bill in the 85th Con- 
gress, notwithstanding the fact that it would affect the whole delicate 
political and economic complex problems of Federal-State relations 
In the S84t] Sonu ss a special Senate subcommittee of the Judiciary 
Committee conducted a single day’s hearings and elicited a bare 68 
pages of testimony upon tl Is historical, vast, and complicated subject 

In the 85th Congress the bill was improperly entrusted to the study 
of the Subcommittee on Internal Security even though the bill would 
affect Federal statutes across the board and would have perhaps its 
ereatest impact upon the economic field of interstate commerce. 
The report of the Judiciary Committee reflects the narrow range of 
the interest and competence of the subcommittee to which it was as- 
signed. Study carefully the eight pages of the report. One is merely 
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a frontispiece and a statement of the amendments, prio. history, and 
purpose of t e bill. Perhaps three-quarters of a page each are devoted 
0 its effect on labor relations and interstate commerce. The balance 
of the report concerns itself exclusively to the bill’s effect upon the field 
of internal security, specifically with the Nelson case. While this 
erhnAaps a irall: 
S ate oO service To ask the United States Senate to upset 
applecart of Federal-State relations upon so slight a pretext and 


ly reflects the subecommittee’s primary interest, it does 


hallow an analysis of the problems involved, is to invite not only 
a Presidential veto but would subject the Senate to the ridicule of 
able and responsible thinkers everywhere. 
If the proponents of this bill are correct in assuming that the 
Supreme Court has failed in its task of interpreting the will of Con- 
rress—an assumption often repeated and little demonstrated—they 
still have not made a case for this type of “shotgun” legislation. 
They are like doctors who, having concluded the patient needs an 
operation, proceeds to perform with a rusty meat ax 

The amendments, which purport to limit the application of thi 


bh lI to ‘acts of (‘ongress hereatter enacted,” would, if possible, leave 
matters more confused, than would passage of the original bill. 
Clearly the unanswered questions would provide extensive and 
widespread litigation and Cast crave doubt over the state of settled 
law in a dozen important national fields. Until the proponents of 
this legislation can justify the end desired, considering its probable 


| 
effect upon current statutes and long-established court decisions, the 
senate would he well acy ised to recommiit the bill for further hearings. 
nite llicent study and possible action mm the next session of ¢ ‘ongress 


JoHn A. CARROLL. 


( 
~ 
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UNIT 


DISCUSSION BETWEEN UNITED STATES AND CANADIAN 
(VERSIIY LEGISLATORS 
OF MICHIGAN 


SEP 2 1958 


MAIN 
PCANING ROCM 


from the Committee on Foreign Relations, submitted 


REPORT 


LOS 


The Committee on Foreign Relations, having had under considera- 
yn the concurrent resolution (S. Con. Res. 108) coneerning increased 

matic discussions between | oislators of Canada and the United 
bly to the Senate with an amendment, 


) P 4 . » ‘ " = 
an original Senate resolution for the same purpose (S. Res. 359), 


recon mends that both resolutions do pass. 


tates, reports the same favora 


r¢ 


j 
| 
i 
l 
j 
i 


{ 


PURPOSE OF THE RESOLUTIONS 


Senate Concurrent Resolution 108, with the committee amendment; 
proposes the establishment of subcommittees by the Senate Com- 
mittee on Foreign Relations and the House Committee on Foreign 
\ffairs for the purpose of jointly exploring with appropriate officials 
of the Government of the United States and with members of the 
Canadian Parliament, the desirability and feasibility of increased 
systematic discussion between legislators of the two countries on 
problems of common concern. Senate Resolution 359 proposes the 
stablishment of a subcommittee by the Senate Foreign Relations 
Committee for the same purpose. 


PrTEEK RECOMMENDATIONS 


Senate Concurrent Resolution 108 was introduced by Senator Aiken 
for himself and Senator Mansfield) on July 21, 1958, and considered 
by the Committee on Foreign Relations on August 7, 1958, at which 
time it was ordered reported, with an amendment, together with a 
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similar original Si ite resol it ( ll accomplish in the Senate 
the same purpo should bi of Representatives not act on 
Senate Concu t Resolution 108 
j 1) ‘ Qy ; ) ( s( te Con- 
R est re nt ich 1s 
) t)s i ( wT cis 
{ ' ( 1¢ ( ( {| (.0 
: | 
i 
* oO ( 
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MICHIGAN 


FOREIGN SERVICE ANNUITIES 


Aveust 7, 1958.—Ordered to be printed 


Mr. GREEN, from the Committee on Foreign Relations, submitted the 
following 


REPORT 


[To accompany S. 3379] 


me Committee on Foreign Relations, to"whom was referred the 
bill, S. 3379, to provide for adjustments i in the annuities under the 
Fore ion Se rvice retirement and disability system, having considered 
same, report the bill favorably with an amendment in the nature of a 
substitute, and recommend that, as amended, it do pass. 

The purpose of the bill, as amended, is to give Foreign Service 
annuitants the same 10 percent increase in their retirement benefits 
which was recently given to civil service annuitants. 

The cost would be $233,000 in fiscal 1959, and would increase to 
$273,000 in fiscal 1963. This would not be sufficient to affect sub- 
sti antially the actuarial condition of the Foreign Service retirement 
and disability fund. There are presently 540 annuitants and survivor 
annuitants whose pensions would be increased; the number in 1963 
is expected to be 640. 

The average increase in payments to annuitants would be $532 a 
year. Average payments to survivor annuitants would be increased 
by $208 a year. 

The 10 percent increase provided by the bill, as amended, would 
apply only in the case of service which was completed before January 
31, 1958, and would be effective on the first day of the second calendar 
month following enactment of the bill. Increases of less than 10 
percent would apply in the case of service completed after February 1, 
1958, as follows: 

February 1, 1958, to June 30, 1959, 8 percent. 

July 1, 1959, to June 30, 1960, 6 percent. 

aly 1, 1960, to June 30, 1961, 4 percent. 

July 1, 1961, to June 30, 1962, 2 percent. 

T his sliding seale is designed to take account of the fact that Foreign- 
Service annuities are based upon average salaries received by an 
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officer during his period of service. The recently enacted 10 percent 
increase in these salaries will, therefore, tend to increase the annuities 
over a period of time. The increases provided by the bill are thus 
sc ale d down over a period of years so that they will not be in addition 
to the increases which will result from the recent pay raise. 

The committee believes the Foreign Service should receive the same 
annuity increases as have been provided for the civil service, and 
therefore recommends that the bill, as amended, be approved. 

The bill has the support of the Department of State and the Bureau 
of the Budget. There follows the Department’s letter in regard to 
the bill and also the statement of Joseph C. Satterthwaite, Director 
General of the Foreign Service, before the committee August 7: 


DEPARTMENT OF STATE, 
Washington, August 1, 1958. 
Hon. TuHeopore F. GREEN, 
Chairman, Committee on Foreign Relations, 
United States Senate. 

Dear SENATOR GREEN: Further reference is made to Mr. Marcy’s 
letter of February 28, 1958, requesting a report on S. 3379, to provide 
for adjustments in annuities under the Foreign Service retirement and 
disability system. 

An objec tive of S. 3379 is to provide for an increase in the annuities 
of annuitants and survivor annuitants under the Foreign Service re- 
tirement and disability system to reflect cost-of-living increases. The 
Department strongly supports this objective. 

With respect to the manner of accomplishing this objective, the 
Department believes that the recent 10 percent increase in annuity 
benefits under the civil service retirement and disability system 
(Public Law 85-465) is relevant. The Department believes that a 
comparable increase in annuity benefits should be granted annuitants 
(including survivor annuitants) who, on August 1, 1958, are receiving 
or are entitled to receive an annuity from the Foreign Service retire- 
ment and disability fund, based on service which terminated on or 
before January 31, 1958, the end of the month in which the Federal 
Employees Salary Increase Act of 1958 became effective. In addition, 
the Department suggests that the increase in annuities based on 
service which terminated on or after February 1, 1958 (including 
survivor annuities) be on a descending scale on the basis of 2 percent 
per year for the next 4 years, since the computation of annuities in the 
future will reflect the increase in the salary schedule effective January 
12, 1958. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 

Sincerely yours, 
Witiram B. Macompser, Jr., 
Assistant Secretary 
(For the Secretary of State). 
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PrincipAL Witness STATEMENT BY JosEPH C,. SATTERTHWAITE, 
Director GENERAL OF THE FOREIGN SERVICE, DEPARTMENT OF 
Strate, Berore THE ForREIGN RELATIONS COMMITTEE ENDORSING 
cue Commirrer’s Revisep Version oF S. 3379, Auaust 7, 1958 


The Department has for a number of years consistently supported 
proposed legislation to increase the annuities of retired Foreign Serv- 
ice officers and their survivor annuitants. 

The successive pay increases which have been granted to Federal 
employees since World War II have constituted clear recognition of 
the impact of a rising cost of living which has increased, for example, 
at the rate of 29.3 percent since 1947. It seems only just that annui- 
tants who are also suffering from the declining real value of the dollar, 
should receive benefits increased in the same proportion that the 
salaries of still active employees are increased in line with cost-of- 
living changes. During this period, while the cost of living has in- 
creased at a rate of 29.3 percent, Foreign Service annuities have been 
increased by a total of 6.9 percent, i. e., 3.6 percent in July 1952, and 
3.3 percent in July 1956. 

There has been a recent 10 percent increase in annuity benefits 
under the civil-service retirement and disability system (Public Law 
85-465). The Department believes that at this time it is imperative 
that at least a comparable increase in annuity benefits be granted 
annuitants and survivor annuitants under the Foreign Service retire- 
ment and disability system. It would appear that the proposed sub- 
stitute provisions in S. 3379 now under consideration would accomplish 
this objective. Consequently, the Department urges enactment of 
this bill in order that Foreign Service annuitants may receive an 
adjustment in annuities that is at least equal to the recent civil-service 
annuity adjustment. 

There follow some statistics which may be of assistance in con- 
sidering the proposed substitute provisions of S. 3379: 


FOREIGN SERVICE RETIREMENT AND DISABILITY SYSTEM 


Average annuities, fiscal year 1958 




















Amount 10 percent 
Annuitants.. . ieniatintieaumende wiieaeelenes ss ednieibeaatee $5, 321. 65 $532 
Survivor annuitants__----. ; in paces 2, 088. 26 208 

Cost estimate 

Fiscal year Number of Cost of 

annuitants 8. 3379 
Se ielanieukeciw ne — ‘cikaatccdinddgunabeddiaknécdsaendGianikan whe 540 232, 924 
ae : : . - eskaded - ata 565 243, 000 
ee ‘Sut Paitin ‘ ‘ i a ee ee 590 253, 000 
Rid il acid aeatbnd hike bd aiacaod heidcap timate Sarin ae 615 263, 000 
_ See ape a - z i i 640 273, 000 
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Projection of the members of officers eligible for voluntary retirement (July 1, 1959, to 
June 80, 1962) 


July 1, 1959, to June 30, 1960......- | 107] 146 


July 1, 1960, to June 30, 1961... ielakeetht nieecees 9} 31 
July 1, 1961, to June 30, 1962 | ? Ses 


16 


Total.- 41| 127] 198] 195 | 89 | 


Projection of the number of Foreign Service officers reaching mandatory retirement age 
(July 1, 1959 to June 30, 1962) 

| ra 

| CA | C1} 


July 1, 1959 to June 30, 1960 
July 1, 1960 to June 30, 1961.-- 
July 1, 1961 to June 30, 1962. 


Total. -_- 





——_—___—_ 
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INTERNATIONAL HEALTH AND MEDICAL RESEARCH 


UNI. -RS..Y YEAR 
OF MICHIGAN 


SEP 2 1358 
Aveust 7, 1958.—Ordered to be printed 
MAIN 
READING RCCM 


Mr. Humpnrey, from the Committee on Foreign Relations, submitted 
the following 


REPORT 


[To accompany 8. Con. Res. 99 and 8. Res. 361] 


The Committee on Foreign Relations to whom was referred the 
resolution (S. Con. Res. 99), relative to the designation of an Inter- 
national Health and Medical Research Year, having considered the 
same, report the resolution favorably, with amendments, and recom- 
mend that, as amended, it pass. The committee also favorably 
report an original Senate resolution (S. Res. 361) to the same effect, 
and recommend that it likewise pass. 


PURPOSE 


Major health and medical progress has been achieved within recent 
years throughout the world, thanks to scientific discovery and other 
efforts. However, widespread disease and disability still beset the 
world, including particularly the underdeveloped areas. 

The goal of these resolutions is, therefore, to encourage the accelera- 
tion and broade ning of mankind’s battle against its afflictions. One 
possible medium which would be studied by means of this resolution 
would be international participation in a Health and Medical Research 
Year, which might be comparable in some respects to the current 
successful International Geophysical Year. 

The President of the United States would be invited to extend, 
principally through the World Health Organization, an invitation to 
the nations of the world to designate representatives to meet and 
discuss the feasibility of such a Health and Medical Research Yea 
which might, if approved, occur at some indefinite time in the future. 
In addition, alternative methods would initially be explored, looking 
toward intensified international cooperation in the field of health. 
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BACKGROUND 


In January of 1958, in his state of the Union message, President 
Eisenhower conveyed a recommendation for “works of peace,” in- 
cluding an offer for a pooling of efforts with the Soviet Union “against 
the diseases that are the common enemy of all mortals—such as cancer 
and heart disease.” 

At the Eleventh World Health Assembly, held in Minneapolis in 
May-June 1958, a United States offer of $300,000 was accepted for 
the purpose of exploring expanded health research efforts. 

The Executive Board of the World Health Organization will be 
directing this study, one of the possible phases of mt h might be the 
question of a Health and Medical Research Year, as contemplated 
under these resolutions. 


EXECUTIVE BRANCH REACTIONS 


The State Department sn Pgh the obje ctive of the resolutions, as 
does the Department of Health, Education, and Welfare. The latter 
Department points out that there m: iy not be present in the medical 
sciences the unique advantages available in the physical sciences from 
simultaneously coordinated research in different parts of the globe, 
as in the International Geophysical Year. 

Similarly, the latter Department has noted, in a letter to the chair- 
man of the Committee on Foreign Relations, that medical research 
should be on a “continuing and steadily expanding basis.” It ob- 


serves, as well, that any specific period for intensified research, as is 
contemplated by the Health and Medical Research Year, would have 
to be preceded by careful planning and preparation by a large number 
of scientists from many countries. 

These departmental reactions are consistent with the flexibility 
and broad latitude of the concurrent resolution, as amended, and 
Senate Resolution 361. 


ADVANTAGES TO THE UNITED STATES 


The United States has a long and honored record of advancing and 
exchanging scientific knowledge, among other ways, through the 
means of specially designated International Scientific Years. By 
means of the present resolutions, our Government would be main- 
taining the initiative in the forum of world opinion in advancing 
constructive programs for the alleviation of the health problems of 
mankind. 

Experience under the International Geophysical Year demonstrates 
that there are impressive advantages in a universally designated 
period of intensified research and cooperation. Public recognition is 
heightened, governments are encouraged to optimum efforts, and 
barriers to the flow of scientific information tend to be relaxed. 

Disease, of course, recognizes no national boundary line. Illness 
exacts a grim toll on all mankind—directly and indirectly. 

No country is immune from the ravages of such scourges as heart 
disease, cancer, arthritis, rheumatic diseases, and neurological dis- 
orders, to name but a few common afflictions. 
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The findings from expanded research findings which might be stimu- 
lated by means of these resolutions would become available for the 
benefit of the population of the United States, as well as for all other 
peoples. 

Coping with disease involves the complex processes of discovery, 
diagnosis, treatment, and rehabilitation—to all of which tasks 
scientists, physicians, and other health workers of all nations can 
fruitfully contribute. 

AMENDMENTS 


Senate Concurrent Resolution 108, as amended, and Senate 
Resolution 361 afford full recognition to the need for ample preliminary 
study of the feasibility of a proposed Year, as well as of alternative 
devices toward the same goal. 


COMMITTEE RECOMMENDATION 


The Committee on Foreign Relations on August 7, 1958, ordered 
Senate Concurrent Resolution 99 reported favorably to the Senate, 
with amendments. It also ordered reported a Senate resolution to 
the same effect so that the Senate might be on record in the event that 
the House of Representatives does not concur. The committee urges 
the Senate to take prompt and favorable action on both resolutions. 


O 
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\MENDING THE ACT OF JUNE 29, 1988, AS AMENDED, TO INCREASE 

THE INSURANCE COVERAGE REQUIRED TO BE CARRIED BY CABS 

FOR HIRE IN THE DISTRICT OF COLUMBIA FOR THE PROTECTION 

OF PASSENGERS AND OTHERS UN R 
OF Mi CHIGAN 


ee oe 
YEP 16 1953 


MAIN 
READING ROOM 


Ordered to be printed 


\Ir. Beatr. from the Committee on the District of Columbia, 
submitted the following 


REPORT 


The Committee on the District of Columbia, to whom was re- 
erred the bill (HH, I. 13551) to amend the act of June 29, 19538, as 
amended, to increase the insurance coverage required to be carried 
by cabs for hire in the District of Columbia for the protection of 
passengers and others, and for other purposes, after full considera 
tion, report favorably thereon with amendments and recommend that 
the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 3, after the word “That”, insert “section 2 of” 

Page 3, strike the words “Whether or” on line 11, and the rest of 
he sentence on lines 12 through 16, and insert in heu thereof the 
following: 


The hability of an insurance company in any policy of 1 
urance or of any indemnity company in a bond issued ia 
uant to this Act sh: ill, within the limits of cover: we required 

by this Act, became and be absolute for damages adjudged 
against the insured on account of injuries to or death of 
persons or damage to or destruction of property res sulting 
from the insured’s ownership, maintenance or use of the 
motor vehicle or vehicles described in the said policy or bond. 


Page 5, lines 17 and 18, strike “less than $100,000, or more than 
S150,000” and insert in lieu thereof “to exceed $75,000." 

Page 5, lines 23 and 24, strike “less than $100,000, or more than 
$150,000” and insert in lieu thereof “to exceed $75,000” 
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Page 8, after line 8, insert a new section 3 as follows: 


Sec. 3. Section 4 of the Motor Vehicle Safety Responsi- 
bility Act of the District of Columbia, approved May 25, 1954 
(68 Stat. 122; sec. 40-420, D. C. Code, 1951 edition), is 
amended by striking the second sentence of said section and 
inserting in lieu thereof the following: “ Application for re- 
view of : any such order or act shall be in writing and shall 
set out in detail the reasons for such review. Such applica 
tion shall be filed with the Commissioners within five is 
after the issuance of the order or occurrence of the act in 
question.” 


Page 8, strike lines 9 and 10, 
Src. 4 (a) Section 7 of such Act approved May 25, 1954 


(D. C. Code, 


Page 8, line 12, strike the period at the end of the line and insert 
the following: 


and by inserting immediately before the colon at the end of 
the first proviso the following: “, except that nothing con- 
tained in this proviso shall be construed to require the United 
States or the District of Columbia to file the undertaking 
hereby required”. 


Page 8, lines 13 and 14, strike “of the Motor Vehicle Safety Re- 
sponsibility Act of the District of Columbia” and insert in lieu there- 
of “of such Act approved May 25, 1954” 

Page 9, after line 19, insert the following new sections 5, 6, 7, 8, 9, 10, 


11, 12, 13, and 14. 


Src. 5. Subsection (b) of section 12 of such Act approved 
May 25, 1954 (sec. 40-428 (b), D. C. Code, 1951), is amended 
by inserting immediately after “accident report” the follow- 
ing : “, or refuses or neglects to make such report,” 

Sec. 6. Paragraph numbered (4) of section 18 of such Act 
approved May 25, 1954 (sec. 40-434 (4), D. C. Code), is 
amended by inserting immediately after “section 79” the 
following: “of this Act or part II of the Interstate Commerce 
Act”. 

Sec. 7. Section 22 of such Act approved May 25, 1954 (sec. 
40-438, D. C. Code, 1951 edition), 1s ame nded by adding the 
following new subsection : 

“(d) In any accident involving property of the United 
States or the District of Columbia, should it appear upon 
investigation by or on behalf of the United States or the Dis- 
trict that a person involved in such accident may not be liable 
to the United States or the District for any damage resulting 
therefrom, such person may submit, and the appropriate 
United States official and the Commissioners are he reby au- 
thorized to give to him, a statement to such effect, and such 
statement may be in lieu of the release required by this sec- 
tion: Provided, That the United States and the Commis- 
sioners may withdraw such statement at any time if it should 
appear that the person to whom it was given m: iy be liable to 


and insert in lieu thereof the following : 





DEPOSITED BY THE 
UNITED STATES OF AMERICA 
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the United States or the District for damages arising out of 
such accident, and if such statement be w ithdr: iwn, the person 
to whom it was given shall be required to comply with the 
provisions of this ; Act.” 

Sec. 8. Section 24 of such Act approved May 25, 1954 (sec. 
40-440, D. C. Code, 1951), is amended by adding the follow- 
ing subsection : 

“(e) The Commissioners may accept evidence of a pay- 
ment to the driver or owner of a vehicle involved in any 
accident by any other person involved in such accident or by 
the insurance carrier of any other person involved in such 
accident on account of damage to property or bodily injury 
as a settlement agreement relieving such driver or owner 
from the security : and suspension provisions of this article in 
respect to any possible claim by the person on whose behalf 
such payment has been made might have for property damage 
or bodily injury arising out of ‘the accident. A payment to 
the insurance carrier of a driver or owner under the carrier’s 
right of subrogation for the purposes of this article shall be 
considered the equivalent of a payment to such driver or 
owner. 

Sec. 9. Section 37 of such Act approved May 25, 1954 (sec. 
40-453, D. C. Code, 1951), is amended to read as "follows: 

“Src. 37. Proor Requirep Uron Certain Convicrions.— 
(a) The license and registration of all vehicles registered in 
the name of any person who by a final order or judgment 
shall have forfeited any bond or collateral given to secure 
appearance for trial for a violation of any of the following 
provisions of law: 

“(1) Operating a motor vehicle under the influence of any 
intoxicating liquor or narcotic drug; 

“(2) Any homicide committed by means of a motor vehicle; 

“(3) Leaving the scene of an accident in which the motor 
vehicle driven ‘by him was involved and in which there is 
personal inquiry, without giving assistance or making known 
his identity and address and the identity and address of the 
owner of said vehicle; i 

“(4) Reckless driving involving personal injury; 

“(5) Any felony in “the commission of which a motor 
vehicle is used; or 

“(6) A conviction of, or forfeiture of bail or collateral for 
any offense in any State which, if committed in the District 
of Columbia, would be one of the offenses listed in paragraphs 
(1) through (5) of this subsection (a) ; 
shall be suspended by the Commissioners and shall remain so 
suspended and shall not at any time thereafter be renewed, 
nor shall any other motor vehicles be thereafter registered in 
the name of such person as owner, except that (1) if such 
owner has previously given or shall immediately give and 
thereafter maintain proof of financial responsibility for the 
future with respect to all such vehicles registered by such 
person as the owner, the Commissioners shall not suspend such 

registration unless otherwise required or permitted by law, 











INSURANCE FOR CARS 


or (2) if a conviction arose out of the operation, with pet 


mission, of a vehicle owned by or leased to the United States, 


the District of Columbia, a State, or a political subdivision 
of a State or : municipality thereof, the Commissioners shall 
not suspend the registration of any vehicle so owner or leased. 
If such person be not a resident of the District of Columbia 
he privilege of operating any motor vehicle in the District 
of Columbia and the prin ilege of operation W ithin the District 
of Columbia of any motor vehicle owned by him shall be 


suspended until he shall have furnished proof of finan ‘ial 
responsibility for the future with respect to all such vehicles 
registered by such person : as the ow ner, and suc} i perso ancien 


not be allowed a license, nor shall such owner be allowed tO 
registel any vehicle in the District of Columbia, until he hus 
complied with the requirements of this article to the same 
extent that would be necess: ry if, at the time of the convi 


tion or forfeiture, he had held a license or had been the o\ 


of a vehicle reo stered In the District of Columbia 

“(b) Upon re elpt of a certification from any Stat uf 
he operating privilege of a resident of the District of Co 
umbia has beet uspended or revoked pursuant to a tav 
prov dine or SUCIL SUSPeNSION or revocation Tor a nvictlo 
ov forfeiture under circumstances whi would require the 
(‘Commissioners to suspend a nonresident’s operatine pri 
ievce ly id lhe ott ise occurred in {rye District oft ar Wnbia 

» Commissioners shall suspend the license of such resident 
al d t] e registrat on of all vehicles registered in ! name.” 


Src. 10. Section 39 of such Act approved Mi i 25, 1994 
(sec. 40-455, D. C. Code, 1951 
follows: 


“Sec. 39. Action IN Respepecr to UNLICENSED PERSON. 


amended To rend as 


(a) lf al persol by neal order or judoment s convicted of 
or forfeits any bail o1 collateral deposited to se« ure an appeal 
ance for trial for: 

aye Driving a motor vehicle upon the highways wit} 
out being’ licensed to do so under the laws ot the Distric ot 
Columbia when so required ; 01 

*(92) Driving a vehicle not registered under the laws 
the District of ¢ olumbia \ hen so required ; 
the operating privilege of such person shall be suspended and 
no license shall thereafter be issued to such person, but. if 


such person has obtan “ia license prior to the time the ¢ Om 
missioners have issued a order preclu ding the issuance o 
such license, then such license shall be ste, and no 


vehicle shall continue to be registered or thereafter be regis 
tered in the name of such person as owner, unless such 
person shall give and thereafter maintain proof of financial 
responsibility. 

“(b) It shall be the duty of the clerk of the court in 
which any such conviction or forfeiture is ordered to forward 
immedi: ately to the Commissioners a certified copy of said 
order, which certified copy shall be prima facie evidence of 
the facts stated therein.’ 


INSURANCE FOR CARS 5 


Src. Ll. Section 41 of such Act approved May 25, 1954 
(sec. 40-457, D. C. Code, 1951), is amended by striking 
‘a certified copy of such judgment,” and inserting in lieu 
thereof “a certificate of facts relative to such judgment, upon 
« form provided by the Commissioners,”’, and by striking 
“certified copy” and inserting in leu thereof “certificate” 

Src. 12. Section 45 of such Act approved May 25, 1954 
(sec. 40-459, D. C. Code, 1951), is amended by striking 
the word “and” where it first appears and inserting the 
word “or” in lieu thereof and by striking “, on a form pro- 
vided by the Commissioners,” 

Sec. 13. Section 72 of such Act approved May 25, 1954 

ec, 40-445, D. C. Code, 1951 edition) is amended (a) by 
inserting the subsection symbol “(a)” immediately before the 
first sentence; and (b) by adding the following subsection : 

“(b) No person shall swear falsely to any affidavit re- 
quired by the Commissioners under the authority of this 

Sec. 14. Section 73 of such Act ap proved M: ay 25, 1954 
(sec, 40-489, D. C. Code, 1951 edition), is amended (a) by 
strikine “or ne = in the caption; and (b) by strik- 
hg “or registration” and “or knowingly permits any vehicle 
of a type subject to registrat ion under the law of the District 
of Columbia owne by such person to be operated by another 


ipon any highway 


Pave 9 strike lines 20 and 21, and insert in heu thereof the 


Sec. 15. Section 78 of such Act approved May Y5, 1954 
(ID. C. Code, see. 


Page 10, after line 3, insert a new section 16 as follows: 


Sec. 16. Nothing in this Act shall be construed so as to 
affect the authority vested in the Board of Commissioners of 
the District of Columbia by Reorganization Plan Numbered 
> of 1952 (66 Stat. 824+). The performance of any function 
vested by this Act in the Board of Commissioners or in any 
office or agency under the jurisdiction and control of said 
Board of Commissioners may be delegated by said Board of 
Commissioners In accordance with section 3 of such plan. 


Page 10, strike lines 4, 5, and 6, and insert in lieu thereof the 


Tt . 
following: 


Sec. 17. Section 2 of this Act shall take effect sixty days 
after its enactment. 


PRELIMINARY STATEMENT 


In the view of the committee, the inadequacy of present liability 
insurance coverage required to be carried by cabs for hire in the Dis- 
trict of ’ ‘olunbia is the most urgent problem requiring new legisla- 
tion at this time. Existing law requires liability insurance coverage 
of only $10,000 for 1 accident with a maximum of $5,000 for 1 person 
and $1,000 property damage. ‘These amounts have not been increased 
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since they were originally established in 1938. In addition to the 
inadequacy of amount of coverage, there are also problems which 
arise from the narrow scope of the coverage. Under existing law in- 
surance companies deny liability where a taxicab involved in an acci- 
dent outside the District of Columbia was not being used as a vehicle 
for hire at the time of the accident. In the view of the committee, 
an injured person should not be denied insurance protection because 
the driver was on a personal mission at the time of the accident. 
There is also the fact that a defense of personal use is almost impos- 
sible to disprove if there was not a fare paying passenger in the ve- 
hicle at the time of the accident. Consequently, an injured person 
may be required to accept a defendant’s version as to the liability of 
the insurance company. 

The committee recognizes that there will be instances where the 
insurance coverage as provided by this bill is inadequate. The ques- 
tion, however, is not entirely one of the adequacy of insurance cov- 
erage but also involves a question of uniformity in the metropolitan 
area, a question of uniformity with the requirements for private pas- 
senger vehicles, and a question of the effect that such increased cover- 
age will have upon the cost of taxicab transportation. The committee 
believes that Washington is much more dependent upon a low-cost 
taxicab transportation system than other American cities. There is no 
way to determine how much the coverage provided by this bill will 
increase the cost of liability insurance. Experience in other cities is 
not very significant as is shown by the following table of rates in 
major American cities for coverage of $5,000, $10,000, and $1,000. 


Taxicab liability rates 


Bodily injury Property damage | Total 
City | | 
Stock Mutual Stock Mutual Stock | Mutual 

company |company company company | company | company 
— = ‘ wie 
Baltimore, Md_-_-_- Ge ae ie $495 $324 $155 $60 $650 | $384 
Buffalo, N. Y - z 2 513 513 135 135 648 | 648 
New York, N. Y. (Manhattar et 469 1 469 95 195 564 1 564 
Cleveland, Ohio. ge aa roe 2 765 765 225 225 | 990 | 990 
Norfolk, Va _...-.- Dil bela a 291 291 | 93 93 | 384 | 384 
Philadelphia ae . 3 505 5OS 165 165 | 670 670 
DS MI oc ci cinsitociciisenan ae 570 570 160 160 730 | 730 
8 eS Ee 243 243 95 95 338 338 
Houston, Tex aDokaateharee ae Soe EAD 406 406 | 175 175 581 581 
CN RIS ae ne 255 255 143 143 | 398 398 
Dallas, Tex___- i euhecunaaencekook 238 238 133 133 371 371 


1 Rates for public livery: Refer to company for rates for taxicab liability. 


NotEe.—The above rates (premiums are for basic rates, $5,000 any 1 person, $10,000 any 1 accident, $5,000 
any 1 vehicle) are the rates promulgated by the National Bureau of Casualty Underwriters and the Mutual 
Insurance R: ating Bureau. 


In view of the uncert: uinty as to the cost of further increasing the 
coverage to $25,000, $50,000, and $10,000, and since the taxicab trans- 
portation system must bear such increased costs, the committee be- 
lieves that it is better to establish the rate at $10,000, $20,000 and 
$5,000, with the view of increasing it in the future if experience then 
indicates that further increases will not result in exorbitant cost 
increases. 

The Commissioners of the District of Columbia recommended that 
minimum coverage be increased to $25,000, $50,000, and $10,000, 


INSURANCE FOR CARS 7 


while the Public Utilities Commission recommended that the cover- 
age be increased as provided in this bill, i. e., $10,000, $20,000, and 
$5,000, 

In addition to the foregoing is the fact that the $10,000, $20,000, 
and $5,000 limitations are now in effect in Montgomery County and 
Prince Georges County, Md.; Fairfax County, Alexandria, and Falls 
Church, Va.; and as to vehicles operating from the Pentagon. The 
only higher limitations in the metropolitan area aoe Arlington Coun- 
ty, Va., with a required minimum of $25,000, $50,000, and $10,000, 
and cabs operated from the National Airport ‘which have a required 
minimum coverage of $50,000, $100,000, and $25,000. The amount 
of coverage required of priv: ite passenger vehicles in the District 
of Columbia by the Safety Responsibility Act is $10,000, $20,000, 
and $5,000. For the foregoing reasons the committee believ es it W ould 
not be proper at this time to require minimum coverage in excess of 
$10,000, $20,000, and $5,000. 

The Motor Vehicle | Safety Responsibility Act of the District of 
Columbia, approved May 25, 1954 (68 Stat. 120; title 40, ch. 4, D. C. 
Code, 1951 edition), became effective May 25, 1955. Since the act 
became effective it has become apparent that there is also a need for 
certain amendments to improve its administration, to remove inequi- 
ties stemming from its operation, to clarify certain of its provisions, 
and to make minor adjustments in its language. This bill is further 
designed to carry out these purposes, improve the act, and make it more 
workable. 

SUMMARY OF MAJOR POINTS 


: he following major changes are made in existing law: 

The required amount of liability insurance is increased from the 
cal $5,000, $10,000, and $1,000 to $10,000, $20,000 and $5,000. 

The scope of the coverage is increased to cover any use of the 
vehicle, by any person, any place within the United States, if the 
person required by the act to be insured, is liable under the law of 
the place where the cause of action arose. 

3. Section 8 of the Safety Responsibility Act is made applicable to 
taxicabs. The effect of this is to invoke the statutory presumption 
that the operator of a motor vehicle is the agent of the owner. 

4. Section 7 of the Safety Responsibility Act is amended and made 
applicable to taxicabs. As amended, service of process is authorized 
by service upon the District Commissioners in all cases where non- 
residents are owners or operators of motor vehicles involved in acci- 
dents in the District of Columbia. In case of the death of the non- 
resident, service is authorized on his executor, administrator, or 
personal representative. 

5. Sections 11, 12, 13, 14, and 15 of the Safety Responsibility Act 
are made applicable to taxicabs to establish with certainty that taxi 
drivers are subject to the same penalties for not reporting accidents 
th: ’ are applicable to other drivers. 

Authority is given the Public Utilities Commission to inquire 
lade and to revoke the authority of anyone to operate as a self-insurer 
if it finds such self-insurer does not have sufficient financial capacity. 

The bill for the first time provides by legislation that the li: ability 
of el insurance carrier shal] be absolute whenever injury or damage 
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covered by such insurance occurs. The eifect of this is to deprive 
the insurance e ompany of any policy defenses and enacts into statutory 
law substantially what is now required by administrative re ‘ulation. 
The aes scope of the insurance coverage merely means that 
whenever a person or corporation required by the act to be insured 
incurs a legal obligation from the operation or use of a vehicle covered 
by the act then the purpose for which, or place where the vehicle was 
being used, or the identity of the ee ator thereof, shall not be a 
defense to daze insurance company. It is not intended to make the 
owner of a vehicle liable for the negligence of a thief unless there 
is liability cle the law of the applicable jurisdiction, nor is it 
intended to any way deprive a party to a suit to his day in cout. 


SECTION-BY-SECTION ANALYSIS 


Section 1 provides a short title for section 2 of the bill, which shall 
“District of Columbia Taxicab Insurance Act of 1958.” 

"The second section of the bill revises all of the act of June 29, 
1958, as eee (D. C. Code. sec. 44-301) which act is the eign 
statutory law relating to the insurance « overage required of taxicabs 
for hire in the District of Columbia. xcept as he reinatior waked: 
this proposed revision of the present statute does not substantially 


differ from the existing law. 

The bill will require those persons subject to it to file with the 
Public Utilities Commission of the District of Columbia, hereafter 
referred to as the “Commission,” evidence that any motor vehicle 
subject to the act is covered by a bond o1 liability insurance. This 
evidence may be in such form and on such terms and conditions as 
the Commission, with the approval of the Superintendent of Insur 
ance of the District of Columbia, may prescribe. 

The bond or policy ot insurance covering such vehicle must be con 
ditioned for the payment to any person of any legal obligation of, 
well as any judgment recovered a any corporation or other 
person subj ect to the act bras death, or for injury to, any person or 
damage to any property, or both, arising out of the owne rship, main- 
tenance, or use of such nla vehicle by any person for any purpose 
within the United States. This expansion of the extent of the security 
coverage required is not intended to, nor does it, change in any way 
any substantive law with respect to the liability, or lack thereof, of 
any person subject to this act. What it does do, however, is require 
that if as the result of the operation, maintenance, or use of a motor 
vehicle subject to this act by any person, for any purpose, within the 
United States there is created any legal obligation, including any 
judgment which may be recovered, with respect to any person sub- 
ject to this act, the bond, insurance, or other security required by this 
act will be conditioned for the payment of that obligation. 

The bill increases the present limits of liability of $5,000 to $10,000 
for bodily injury or death, and the present li: bility of $1,000 to $5,000 
for property damage on any one jodgrient, and the present liability of 
$10,000 to $20,000 for bodily injuries or death, and the present li: ibility 
of $1,000 to $5,000 for property damage on all judgments recovered 
on claims arising out of the same cause of action. 

In addition the bill would provide statutorily that whether or not a 
provision in the policy, the liability of the insurance carrier with 
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respect to the insurance required by this act shall be absolute whenever 
injury or damage covered by suc h i insurance occurs. This is the same 
requirement as is contained in section 57 (f) (1) of the Motor Vehicle 
Safety Responsibility Act of the District of Columbia which is gener- 
ally applic ‘able to private persons operating their automobiles in the 
District of Columbia. 

The bill further provides that a sinking fund shall not be created 
by an owner unless the Commission is satisfied that the owner is, 
and will continue to be, possessed of sufficient financial ability to 
pay judgments obtained against the owner. If the fund has been 
created the Commission is given authority to require evidence of the 
owner's financial status, and for that purpose, may require informa- 
tion from the owner to be submitted by him in affidavit form in order 
that the Commission may be satisfied of the continued financial 
ability of the owner to pay judgments. If, after 5 days notice and 
hearing (unless waived by the owner), the Commission finds that the 
owner 1s not possessed of financial ability to pay judgments obtained 
iwainst him, or probab ly will not be possessed of financial ability to 
pay judgments obtained against him, the Commission may require 
the filing of a bond or policy of insurance in lieu thereof and shall 
return the sinking fund when it is satisfied that maintenance of that 
fund is not necessary to assure payment of outstanding claims or 
judgments. The bill provides that if a judgment is not paid within 
30 days after it becomes final, that fact will constitute reasonable 
grounds for a finding by the Commission that the owner is not pos- 
sessed of sufficient financial ability to pay judgments. 

The third section of the bill amends section 4 of the § Safety Responsi- 
bility Act in such a manner as to require applications for the review of 
an administrative order or act to set out in detail the reasons for such 
review, 

Section 4 of the bill amends existing section 7 of the Motor Vehicle 
Safety Responsibility Act of the District of Columbia (D. C. Code, 
sec. 40-423) (relating to service of process on nonresidents) (1) by 
relettering it as a subsection (a) and (2) by amending the last para- 
graph of that section to make it a new subsection (b) 

This new subsection (b) of section 7 of the Motor Vehicle Safety 
Responsibility Act would define “operation” for the purposes of the 
section to include the concept of use. This would broaden the scope 
of the section to include situations which might not be covered by the 
present concept of operation. The term “nonresident” is defined to 
insure that the nonresident owner as well as a nonresident operator 
will be subject to service a“ process as provided in the existing law. 

A new subsection (c) is added to section 7 of the Motor Vehicle 
Safety Responsibility So to provide that when service of process has 
been made on the Commissioners of the District of Columbia in the 
case of a nonresident, such service of process shall be irrevocable and 
binding on the executor, administrator, or other personal representa- 
tive of the nonresident. Where a nonresident has been served and 
then dies, the court must allow the action to be continued, upon 
motion and with such notice to the executor, administrator, or per- 
sonal representative as the court deems proper. Except as provided 
in the case of a — nt who is served and then dies, the executor, 
administrator, or personal representative of a nonresident, in all other 


S. Rept. 2234, 85-2 2 
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cases, may be served in the same manner as the nonresident himself 
could be served. 

Section 5 would amend section 12 of the act so as to put a duty 
upon an owner of a vehicle to file an accident report when his or 
her car is involved in an accident and such owner was not the driver 
and the operator had refused to so report. 

Section 6 amends paragraph (4) of section 18 of the act in such a 
manner as to insert language allowing a self-insurer under the Inter- 
state Commerce Act to qualify as a self-insurer under the District of 
Columbia Motor Vehicle Safety Responsibility Act. 

Section 7 amends section 22 of the act and would prevent certain 
hardships on uninsured motorists who may be involved in accidents 
with Government vehicles by authorizing the Commissioners of the 
District of Columbia to give such a person a revocable statement, not 
a release, stating that he is not at fault. 

Section 8 adds to section 24 of the act a new subsection which 
would have the effect of allowing the Commissioners of the District 
of Columbia to receive evidence of payment as a settlement agreement 
relieving a driver from complying with the security provisions of the 
act. Payments made to such driver by another person involved in 
the same accident or by the insurance carrier for such other person 
will suffice to relieve such driver of the security and suspension pro- 
visions of the act. A payment to an insurance carrier under the car- 
rier’s right of subrogation, for the purpose of this act, shall be the 
same as a payment to an owner. 

Section 9 of the bill completely amends section 37 of the act, relat- 
ing to the proof of financial responsibility required as a result of 
certain convictions. Section 37 presently makes no provision for the 
case of a District resident who, at the time of a conviction or for- 
feiture which results in the revocation of his license, has no motor 
vehicle registered in his name. If he should later apply for the regis- 
tration of a motor vehicle in his name, there is nothing in the act 
which would compel him to file evidence of insurance covering such 
vehicle. This same situation would also apply to a nonresident who, 
after having had his permit revoked, moved to the District and made 
application for the registration of a motor vehicle in his name. The 
proposed revision of section 37 would remove any ambiguity inherent 
in such section and correct this situation. 

The proposed revision of section 37 of the act. would also result 
in the addition of a subsection (b) to such section, establishing a 
reciprocity arrangement whereby the Commissioners of the District 
of Columbia are required to suspend the license and registration of 
vehicles registered in the name of District residents, upon notice from 
another jurisdiction of a sus pension or revocation in that State. 
Existing law provides no such statutory authority. 

Section 10 of the bill completely amends section 39, relating to the 
action to be taken with respect to unlicensed persons. It is this sec- 
tion of the act which has been most difficult to administer, because 
of its ambiguity. Conceivably, this section of the act could relate to 
many different situations and violations. In order to clarify the 
ambiguity inherent in section 39, the language is amended in such 
manner as to limit it to the following: 
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(1) Driving a motor vehicle upon the highways without being 
licerised to do so under the laws of the District of Columbia 
when so required. 

(2) Driving a vehicle not registered under the laws of the 
District of Columbia when so required. 

Further, section 39 is revised in such manner as to provide for the 
suspension of the operating privilege of persons convicted of, or for- 
feiting on, a charge of viol: ating either of the above offenses. This 
proposed change would permit appropriate action to be taken against 
a District resident who may, after becoming subject to the Safety 
Responsibility Act, move to Maryland, Virginia, or some other State, 
and obtain his operator’s license and registr ation ts ags in the State of 
his new residence, for the purpose of evading the District law. The 
language proposed to be added to section 39 would authorize the 
suspension of the privilege to operate a motor vehicle in the District 
of a person convicted of, or forfeiting on, a charge of unlicensed oper- 
ator or unregistered vehicle, reg: irdless of whether such person is or 
was a resident of the District, and regardless of whether he moved 
from the District to avoid the effect of the District’s $ Safety Responsi- 
bilit y Act. 

Section 11 of the bill amends section 41 of the act in such manner 
as to eliminate the requirement that the clerk of the court within the 
District of Columbia in which a judgment is rendered furnish a cer- 
tified copy of such judgment to the Commissioners. Experience has 
indicated that the certified copy of the judgment received from the 
court contains insufficient information on which to take the adminis- 
trative action required by the act, and that it is necessary to supple- 
ment the information contained in the certified copy of the judgment 
by having the clerk of the court also furnish what is known as a “cer- 
tificate of judgment.” The proposed change in section 41 would re- 
quire the clerk of the court to furnish only one certificate for each 
case, to be known as a “certificate of facts relative to a judgment,” 
and this single certificate would take the place of the two instruments 
presently re quired to provide the information necessary for the admin- 
istration of the act. In order to insure uniformity, the form which 
would be used to provide the necessary information would be supplied 
by the Commissioners. 

Section 12 amends section 43 of the act, and is designed to remove 
from such section 43 language properly contained in section 41, as it 
would be amended by the bill. 

Section 13 would amend section 72 of the act so as to clearly prohibit 
the making of false affidavits whereby a suspension may be removed 
or to secure the return of money or the cancellation of a bond. The 
act does not now clearly state that the filing of a false affidavit is a 
violation. This shortcoming of the act would be cured by the 
amendment contained in section 12 of the bill. 

Section 14 of the bill would amend section 73 of the act to correct a 
paradox existing at the present time whereby the owner of a vehicle 
(uninsured) which is involved in an accident (the owner not driving 
the car) cannot any longer operate that vehicle but may operate any 
other automobile. This change will allow the owner to continue to 
operate his vehicle. 
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Section 15 of the bill amends section 78 of the Motor Vehicle Safety 
Responsibility Act of the District of Columbia (relating to exceptions 
in relation to vehicles insured under other laws) to provide section 4 
(relating to service of process on nonresidents) section 8 (relating to 
an operator being deemed to be agent of the owner) and sections 10 
through 15, inclusive (relating to accident reports, of such act, shall be 
applies able to vehicles the owner of which has complied with the 
requirements of existing laws of the District of Columbia requiring 
insurance or other security on motor vehicles. This would mean 
taxicabs would be subject to the above specified provisions of the 
Motor age ‘le Safety Responsibility Act of the District of Columbia. 

Section 16 pertains to Reorganization Plan No. 5 of 1952 (66 Stat. 
$24). 

Section 17 specifies that section 2 of the act shall take elfect 60 days 
after the enactment of this bill to allow time for the Public Utility 
Commission and the Commissioners of the District of Columbia to 
accomplish the necessary administration functions which are inherent 
in the liability insurance increase contained in this section. 


CHIANGES LN EXISTING LAW 


In compliance with subsection (4) of rule AXTX O] lie Standing 
Rules of the Sen: te, changes in existing law inthe bill, he reported, 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed i n italie, existing law in which 


ho ¢ hange is proposed 1 Is Shown 1n roman) : 
Act oF JUNE 29, 1938, as AMENDED (ID). C. Cope, Sec. 44-301) 


[That the Public Utilities Commission of the District of Columbia 
is hereby directed to require any and all corporations, companies, 
associations, joint-stock companies Or assoc li iLlONS, ps irtnerships, and 
persons, their lessees, trustees, or receivers, appointed by any court 
whatsoever, operating, controlling, managing, or renting any passen- 
ger motor vehicles for hire in the District of Columbia, except as to 
operations licensed under ee agri aph 51 (b) of the Act approve | July 
1, 1932, known as the “Lice Act”, and exce pt such common carriers 
as have heen expressly anual ed from the iurisdict ion of the ¢ ‘ommis- 
sion, to file with the Commission for each motor vehicle to be operated 
a bond or bonds. policy or policies, of liability insurance or ertificate 
of insurance in lieu thereof in a solvent and responsible surety or 
insurance company authorized to do business in the District ot 
Columbia, conditioned for the payment to any person of any judg 
ment recovered against such ee ions, COM panies, assoc! ations, 
joint-stock companies or associat Ons, partnerships, and persons, their 
lessees, trustees, or receivers, appoint ed by any court whatsoever, or 
renters of their cabs, for death or for injury to any person or injury 


to any property, or both, caused in the operation, maintenance, use, 
or DY reason of the defective construction of such motor cabs or othe 
vehicles. Any such bond or undertaking or policy of liability insur 
ance shall be in such form and On such terms or conditions as the 


Commission may direct: Provide d. That such bond or policy may 
limit the lial lity of the surety or insurer on any one judgment to 
$5.000 for box lily 3 injuries or death and $1,000 for damage to or destruc- 
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tion of property, and all judgments recovered upon claims arising out 
of the same subject of action to $10,000 for bodily injuries or death 
and $1,000 for damages to or destruction of property to be appor- 
tioned ratably among “the judgment creditors according to the amount 
of their respective judgments. Any such policy of liability insurance 
shall be issued only by such insurance companies as may have been 
authorized to do business in the District of Columbia, and any such 
bond or undertaking shall be secured by a corporate surety approved 
by the Superintendent of Insurance of the District of € ’olumbia. No 
such insurance company or corporate surety shall engage in or conduct 
the business of insuring or bonding any risk arising out of the opera- 
tion of any passenger motor vehicle for hire required to be insured or 
bonded under this Act unless the Superintendent of Insurance shall 
find that the management of such company is capable, by experience 
or otherwise, of conducting such business in the public interest and 
unless such insurance company or corporate surety shall possess a 
certificate of approval issued by said Superintendent for such bust- 
ness. Every such insurance company or corporate surety, Whether or 
not it shall be a mutual company, shall have and shall ‘at all times 
maintain reserves for losses, unearned premiums, and all other liabili- 
ties as will meet the requirements of any regulation issued by the 
Superintendent of Insurance and applicable to such company or such 
classifications of companies. ‘The Superintendent of Insurance shall 
be empowered to make reasonable rules and regulations governing the 
writing of such iImsurance and the maki ng of such bonds and the 
beslasten of insuring or bonding such risks, including the expenses of 
management, administration, and acquisition of business and the rates 
to be charged. The Superintendent of Insurance is authorized and 
empowered, after hearing, to withdraw his certificate of approval of 
the business of insuring or bonding taxicab risks of any imsurance 
company or corporate surety violating any provision of this Act or 


the rules and regulations promulgated hereunder. No such bond or 


policy of insurance may be canceled unless not less than twenty days 
prior to such cancelation or termination notice of intention so to do 
has been filed in writing with the Commission unless cancelation is 
for nonpayment of premiums, in which event five days’ notice as 
above provided shall be given. It shall be unlawful to operate any 
vehicle subject to the provisions of this paragraph unless such vehicle 
shall be covered by an approved bond or policy of li ibility insurance 
as provided herein. The Public Utilities Commission shall have the 
power to make all reasonable rules and regulations which, in its 
opinion, are necessary to make effective the purposes of this section. 


[Any owner of a public vehicle required hereby to file a bond or 


policy of insurance may, in lieu thereof : 

[(a) File with the Public Utilities Commission a blanket bond, or 
a blanket policy y of liability insurance, in an amount to be approved 
by said Commission, but not to exceed $75,000, conditioned as required 
by this Act, and covering all vehicles lawfully displaying the trade 
name or identifying design of any ' individual, association, company 
or corporation. 

[(b) Create and maintain a sinking fund in such amount as the 
Public Utilities Commission may require, but not in excess of $75,000, 
and deposit the same, in trust, for the payment of any judgment 
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recovered against such owner, as provided in this Act, with such 
person, official or corporation as said Commission shall designate. 

[Provided, That should any such owner elect to comply. with the 
provisions of paragraphs (a) or (b) of this section, such owner shall 
first file with the Public Utilities Commission an admission of liability, 
in conformity with the principle of respondent superior for the tor- 
tious acts of the driver or drivers of such vehicle or vehicles aforesaid 
as shall be driven with the trade name or identifying design of such 
owner. 

[Any cash or collateral deposit and/or any sinking fund herein 
provided for shall be exempt from attac oe nt or levy for any obliga- 
tion or liability of the depositor thereof, save as herein provided. 

[Within the meaning of this paragr aph, the word “owner” shall 
ine ‘lude any corpor: at ion, company, assoc iat lon, joint stock « ‘omMpany or 
association, partnership or person, and the lessees, trustees or rece ivers 
appointed by any court whatsoever, permitting his, their or its trade 
name and/or identifying design to be displayed upon vehicles gov- 
erned by this Act. 

[Any violation of this section or of the regulations law fully promul- 
gated thereunder shall be deemed a misdemeanor and upon conviction 
shall be punishable by a fine of not more than $300 or by imprison 
ment for not more than ninety days, and/or cancelation of license. 

[This Act shall become effective sixty days after final passage. ] 

That the Public Utilities Commission of the District of Columbia 
{ he reaf te Pe fe rred to in this Act as the “Commission”’) is here by di- 
rected to re quire any and all corporations, companu 8, associations, 
joint-stock com pant 8 or associations, partnerships, and persons, their 
lessees. trustees, or PECELVEPS. appointed by any court whatsoever. 
operal ting, controlling, managing, OT Teri ting any peer nge7 r motor ve- 
hicle S for hire mn the District oT ( ‘olumbia, ¢ vce pt as to operations li- 
censed und id paragraph Jl (db) of the Act app) ‘oved July 1, 1932, 
j, NOUN As TI $7 2c CVNE Act fs and CLCE pt SUC h CONLIN Carrie T'S aS have 
be CNL €: pre th CLE mopte d from the jurisdiction oft the C'OMMASSION. to 
file wath the Commission for each suc -h motor vehicle to be operate d. 
evidence, in such form and on such terms and conditions as the Com- 
mission may prescribe with the ap proval of the Superintend nt of 
Tnsurance of the District of Columbia (he reatt Y 7 ferred to in this 
Act as the “Supe rintendent”’). that such aoe, vehicle ts covered by 
4) bond or liability ‘aes in ad SUE ty or INSUPANCE COMPANY Qau- 
thorize d to do busine SS in the District oft ( lolumbia. condition d for the 
payme nt to any person of any Le gal obligation of, or judgment re o 
COVE red against, such corporations, com pant S. associations, qornt- 
stock com pani S OF ASSOC 1ations. partne rships, and pe rSONS, the ir 
Je SS@€@8, rustees. or Te cena IETS. ap pointe d by any court w hatsoe VE? OF 
renters of their cabs, for death or for mqjury to any person or damage 
to any prope rty, or both, arising out of the ow nership, maintenance, 
Or Us of such motor vehicle by any person tor any pur pose within 
the Uni hoe Ntates. Nuch hond or INSULANCE may limit the liability of 
the surety or insurer on any one judqme nt to $10,000 for bodily n- 
qurie S or death. and XD 500 for damage to property, and on all qudq- 
ments recovered upon claims arising out of the same subject of ac tion to 
S20 000 tor hodi ily injuru S Or de ath. and S5MOO for damage to prop- 
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erty, to be apportioned ratably among the creditors according to the 
amount of their respe ctive legal obligations. 

The liability of an insurance company in any policy of insurance 
or of any indemnity company in a bond issued pursuant to this Act 
shall, within the limits of coverage required by this Act, become and be 
absolute for damages adjudged against the insured on account of in- 
juries to or death of persons or damage to or destruction of property 
resulting from the insured’s ownership, maintenance or use of the 
motor vehicle or vehicles desc ribed ¢ in the said polic Yy or bond. 

Sec. 2. (a) Any policy of liability insurance required by this Act 
shall be issued only by such insurance companies as may have been 
authorized to do business in the District of Columbia, and any bond 
or undertaking required by this Act shall be secured by a corporate 
surety approve d by the Superintendent. 

(4) No NSUrANCE company or corporate surety shall engage m or 

conduct the business of INSUTING or bonding any risk arising out of the 
Ope ration of any passenger motor vehicle for hire required to be in- 
sured or bonded under this Act unless the Superintendent shall find 
th at the management of such company 18 capable, by ex pe rience or 
otherwise, of conducting such business in the public interest and unless 
such insurance COMPANY or corporat é€ SUE 7 shall POSSESS A certificate 
of approv a issued. by the Supe rintendent for such business. Every 
SI j INSUPANC COMPANY Or corporate SU ye ty, w the ther or not at shall 
be a mutual company, shall have and shall at all times maintain re- 
Se PrVES for lasse 8, UneCOTNE d pre miuUums. and. all other liabilities as will 
meet the re Quere ments of any re gulation issued by the Su pe rintendent 
yp plic thle LO SUd A ( OM pany Or Sut h classi fic ations of companies. T he 
SU pre rinke nie nt 718 ¢ mMpowe Ve d to make V'¢ asonable rule 8 and Ve gulations 
governing the writing of such INSULANCE. and the making of such 
honds, aii d the busine <8 of INSUTING or bonding such risks, including 
the expe ViS¢ of MANAGE me nt. administration. and acquisition of busi- 
ness and he rates to be charged. 

(Cc) The Ss uUpe rintendent is authorize d and « mpowere d, afte r hear- 
ing, to withdraw his certificate of approval of the business of insuring 
O7 bonding t TALI th / 18hs of ( NY INSULANE €c oOnepany or c or porate SUTE t y 


volating an Y prov 1S70N of this . ict or of the rules and regulations pro- 


nulqated hereund: ,. 

(d) No bond ¢ r polici / of INSUPANCE required by this Act may be 
cancelled unless zi less than tw nty days prior to sue h cancellation 
or termination notice of intention so to do has been file d in writing 
with the Commission, unless such cancellation is for nonpayment of 
pre MINMNS. in which CVE nt five days’ notice as above provide d shall 
he ive he 

Nec. 3. Tt shall be unlawful to operate any vehicle subje ct to the 
PLOVISIONS of this Act unless such vehicle shall be covered by an 
approved bond or poli y of liability msurance as provided in this Act. 

NEC. h. The ¢ OMMISSION 28 empowe red to make all reasonable rule 8 
and re gulations uw hic h. 2? L its opinion, are neECceSsSar Y to make effe ct Ve 

Purposes of this Act. 

Sec. 5. (a) Any owner of a public vehicle re quire d by this Act to file 
a bond or policy of NSUPANCE may, lieu thereof— 

( 7) fil with the C ommission a blanket hond OT a blanket polic y 
of liability insurance, in an amount to be ap proved by the Com- 
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mission. but not to exceed $75000, conditioned as required by 
this Act, and covering all vehicles lawfully displaying the trade 
name or identifying design of any individual. association. com 
pany or c orporation; or 
(2) create and maintain a sinking fund in such amount as the Com 
mission may re quire . but not to exceed §75.000, and deposit the same. 
in trust, for the payment of any judgment recovered against such 
owner, as provid. d in this Act, with such person, offic ial or corpora 
tion as the ( OMANISSION shall de signate 5 Nuch sink ing fund shall not 
be create d unle SS the Commission is satisfu d that such oiener as Pos 
SESSE¢ da and well continue to by possessed of financial ability to Pay 
judqme nt S obtaine d against SUL A OWMNeT. Tt SUC h ad fund has he Cn 
created. the Commission shall have aut hority to i’¢ quire what ve?) 
¢ node LCE of SUL h OUT 7's financial status MAY be HNeEece SSULPY to satisfy 
the Commission that such owner is POSSESSE d and will continue to be 
POSSESS a of financial ability to pay judgments obtained against such 
owner, and may at such time or times as, in its discretion. may he 
ViCCE SSArY, Ve quar such omMner to submit 7 A}i affiidavi at form de tale d an 
formation from whic A. such abilit Y may be di termine d, When upon 
not less than a di Lys” notice and a hearing pursuant to si A notice 
( unte SS the regi ht tO SUC h he di ing 2S WAL d mn writing by such ONE? ) 
bhe Gj OMMASS7ON tinds that ne such owner h Dang created and main 
tained ad sinking fund as not Posse SS¢é d ¢ pie rhably wall not contanue 
to be POSSESSE d of financ tal abilit y to pay judqments obtained against 
such ow ner the Commission shall r¢ quire that such owner file with the 


(} ONL MISSION ai hond or poli Y of iNSUTANCE US de sorihe d in this Act a7 


lieu of such sinking fund and shall thereafter return to the owne1 


the amount of suc /j sinking fund a n the Clommission is satishied 
that the maintenance thereof is not needed to assure the payment of 
any claim or qudgme aiken puticalinn adsinst wu j omne?r. Va ure 
to pay any qudgm nt within thirt y days afte) Sule h n dame nt shall 
J; 


, 


haw hecome final shall constitute Lve wonabl ground ror a And Gg 
by the Commission that the owner is not POSSESSE d of financial ability 
to pay qudqim nts. 

(dH) Tf any owner elects to comply with paragraph (7) or ( ~) of 
subsection (7) of this se ee he shall first tile arith the Coa LMNASION 
an admission oT liabilita an conformity math th principle of Te- 

onde Alt SUpe rior. 7or the tori HOUS acts of th ad 79% PO} Areveps OT Site hh 
ae hi Le Or Ve h 2cle 8 displaying the trad nave OFT 1d vi tifying de sign of 
the company or owner. 

(Cc) Any cash or collateral die posit and/or any sinking fund pro- 
vided for in this Ar f shall be exe mM pt Jrom attach ment o7 / ‘7/ forany 
obliqat 20nN O07 liability oT fF the de positor ¢ xcept as Prov ade d7 this Act. 

Sc. 6. Within the meaning of this Act, the word “o sat shall 
encluds any corporation, company, association. joint-stoc j. company 
Or ASSOC zation. pai ine rship or * PSON, and the Le SS@@S8S, LPUSTCES OY Te 
CeLVvers ap point ted °y any court whatsoerve r, pe rmitting his. their. 07 
its trade name and/or id ntifyin ig design to be displayed upon vehi- 
cle 8s gove rie d by this ia l 

Sve. 7. Each violation of this Act o7 eo the requlations lawfully 
promulgated the reunder shall he deeme d ¢ misde MWMeCANO?) and upon 
conviction shall be punishable by a fine of a more than §300 or by 
im prisonme nt for not more than nine ty days, and/or cancellation of 


lice Se. 


INSURANCE FOR CARS 17 


AN ACT To promote safe driving, to eliminate the reckless and financially 
irresponsible driver from the highways, and to provide for the giving of security 
and proof of financial responsibility by persons driving or owning vehicles of a 
type subject to registration under the laws of the District of Columbia. 


Be it enacted by the Nenate and House of Repre sentatives of the 
United States of Americain C ONGTESS ASSE mbled, That this Act ms LY be 
cited as the “Motor Vehicle Safety Responsibility Act of the District 
of Columbia.” 


Artricie | 
WORDS AND PHRASES DEFINED 


Sec. 2. Derinrrions.—The following words and phrases used in 
this Act shall, for the purpose of this Act, have the meaning respec- 
tively ascribed to them in this article except in those instances where 
the context clearly indicates a different meaning. 

(a) Commissionrrs.—The Board of Commissioners of the District 
of Columbia, or their designated agent or agents. 

(b) Driver or Oprraror.—Every person who drives or is in actual 
physical control of a motor vehic le upon a public highway or who is 
exercising control over or steering a vehicle being pushed or towed 
by a motor vehicle upon a public highway. 

(c) Licensr.—Any operator’s permit or any other license or permit 
to operate a motor vehicle issued under the laws of the District of 
Columbia including 

(1) any temporary or learner’s permit ; 
(2) the privilege of any person to drive a motor vehicle whether 
or = such person holds a valid license; and 
3) any nonresident’s operating privilege as defined herein. 

(d) Moves Ventcie.—Every vehicle whic h is self- propelled and 
every vehicle which is propelled by electric power obtained from 
over-head trolley wires, but not operated upon rails, 

(e) Nonresipenr.—Every person who is not a resident of the 
District of Columbia. 

(f) Nonresipent’s Orrratine Privicece.—The privilege conferred 
upon a nonresident by the laws of the District of Columbia pertaining 
to the operation by such person of a motor vehicle, or the use of a 
vehicle owned by such person, in the District of Columbia. 

(g) Owner.—A person who holds the legal title of a vehicle, or in 
the event a vehicle is the subject of an agreement for the conditional 
sale or lease thereof with the right of purchase upon performance of 
the conditions stated in the agreement and with an immediate right of 
possession vested in the conditional vendee or lessee, or in the event. a 
mortgagor of a vehicle is entitled to possession, then such conditional 
vendee or lessee or mortgagor shall be deemed the owner for the 
purpose of this Act. 

(h) Person.—Every natural person, firm, copartnership, associa- 
tion, or corporation. 

(1) Pustic Higuway.—<Any street, road, or public thoroughfare. 

(j) Reeistrarion.—The registration plates issued under the laws 
of the District of Columbia pertaining to the registration of vehicles. 

(k) Vrnicur.—Every device in, upon, or by which any person or 
property is or may be transported or drawn upon a highw: uy, except 


S Rept gat, OD 
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devices moved by human power or used exclusively upon stationary 
rails or tracks 


ArtricLre IT 
ADMINISTRATION OF ACT 


Sec. 3. Commissioners To Apminister Acr.—(a) The Commis- 
sioners shall administer and enforce the provisions of this Act, and 
may make rules and regulations necessary for its administration. 

(b) The Commissioners shall receive and consider any pertinent 
information upon request of persons aggrieved by their orders or acts 
under any of the provisions of this Act. 

(c) The Commissioners shall prescr ibe and prov ide suitable forms 
requisite or deemed necessary for the purpose of this Act. 

Sec. 4. Commissioners To Review Orper or Act or AGent.—Any 
order or act of any agent of the ree ‘rs under the provisions 
of this Act shall be su ibjex ‘t to review by the Commissioners Ap plica- 
tion for review of any such order or act shall be in writing and filed 
with the Commissioners within five days after the issuance of the 
order or occurrence of the act in question.] Application for review 
of a? y s ich ord lr or a Z shall Le in writing and shall S¢ t out in de tail 
the TEASONS for such V¢ wee w. Such application shall be file d with the 
Commissioners within five days after the issuance of the order on 
OCCUTTV ENCE of the act in Gite stion. If upon review the Commissioners 
shall sustain such order or act, the same shall become effective 
immediately. 

Any person whose license or motor-vehicle registration shall be 
denied, suspended, or revoked by the Commissioners under the pro- 
visions of this Act may, within thirty days after such denial, revoca- 
tion or suspension has been reviewed by the Commissioners and 
sustained by them, file in the Municipal Court of Appeals for the 
District of Columbia an application for the allowance of an appeal 
from the order or decision of the Commissioners. If a majority of 
the court are of the opinion that the appeal should be allowed, the 
appeal shall be recorded as granted and the case set down for hearing 
on appeal. Ifa majority of the court shall be of the opinion that the 
appeal should be denied such denial shall stand as an affirmance of 
the order appealed from. Said court is authorized to prescribe fees 
and promulgate rules governing the application for the allowance of 
an appeal and the record and proceedings on appeal, and the said 
court shall have power to affirm, modify, or reverse the order or 
decision of the Commissioners, where the appeal is allowed pursuant 
hereto; and the decision of said court whether in denying an appli- 
cation for allowance of appeal or in deciding an appeal after it has 
been granted shall be final. The application to said court for the 
allowance of an appeal shall not operate as a stay of such order of the 
Commissioners, unless the applicant shall have deposited with the 
Commissioners, under protest and subject to the decision of the court, 
security in the amount required by the Commissioners in accordance 
with the provisions of this Act, or a bond in an amount equal to the 
amount of security required by the Commissioners, guaranteeing 
that the applicant, in the event the order appealed from is sustained 
or modified by the court, will comply fully therewith. In the event 

said order of the Commissioners shall be ordered vacated, either by 
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the court or the Commissioners, the security deposited under protest 
shall be returned to the depositor or the bond shall be canceled. 

For the purposes of this section, the phrase “review by the Commis- 
sioners” shall mean a review by the Board of Commissioners of the 
District of Columbia or a review by any board of review established 
by the Commissioners of the District of ‘Columbia to review the order 
or act. of any agent of the Commissioners pursuant to the provisions of 
this Act. No member of such board of review established by the 
Commissioners shall review any of his own orders or acts. 

Sec. 5. Commissioners To Furnisu Operating Recorv.—(a) The 
Commissioners shall upon request furnish any person a certified 
abstract of the District of Columbia operating record of any person 
subject to the provisions of this Act, which abstract shall include 
enumeration of any motor-vehicle accidents in which such person has 
been involved and reference to any convictions of said person for 
violation of the motor-vehicle laws as reported to the Commissioners 
and a record of any vehicles registered inthe name of such person. 
The Commissioners shall collect for each abstract the sum of $2. 

(b) The Commissioners shall upon request furnish any person an 
uncertified abstract of the District operating record of any person 
subject to the provisions of this Act, which abstract shall include 
enumeration of any motor vehicle accidents in which such person has 
been involved and reference to any convictions of said person for 
violation of the motor vehicle laws, as reported to the Commissioners. 
The Commissioners shall collect for each such uncertain abstract a 
sum equal to the cost to the District of furnishing such abstract, as 
such cost may be determined by the Commissioners from time to time. 

Sec. 6. Commissioners To Furnisu Inrormation REGARDING 
FiInanciaL Resronsrprtrry.—The Commissioners shall furnish to any 
person who may be injured in person or property by any motor vehicle, 
upon written request, a statement that the owner or operator of any 
motor vehicle has furnished evidence of his ability to respond in 
damages in accordance with the provisions of this Act, and if such 
owner or operator shall have furnished evidence of having had in 
effect. at the time of such injury or damage a motor vehicle Ti ibillity 
policy, the name and address of the insurance carrier writing such 
policy. The Commissioners shall collect for each abstract the sum 
of $2. 

Sec. 7. Service Or Process on Nonresipent.—(a) The operation 
by a nonresident or by his agent of a motor vehicle on any public 
highway of the District of C olumbia shall be deemed equivalent to an 
appointment by such nonresident of the Commissioners or their suc- 
cessors in office to be his true and lawful attorney upon whom may 
be served all lawful processes in any action or proceeding against such 
nonresident growing out of any accident or collision in which said 
nonresident or his agent may be involved while operating a motor 
vehicle on any such public highway, and said operation shall be a sig- 
nification of his agreement that any such process against him, which 
1s so served, shall be of the same legal force and validity as if served 
upon him personally in the District of Columbia. Service of such 
process shall be m: ude by leaving a copy of the process with a fee of 
$2 in the hands of the C ommissioners or in their office, and such serv- 
ice shall be sufficient service upon the said nonresident: Provided, 
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That the plaintiff im such action shall first file in the court in which 
said action is commenced an undertaking in form and amount, and 
with one or more sureties, approved by said court, to reimburse the 
defendant, on the failure of the plaintiff to prevail in the action, for 
the expenses necessarily incurred by the defendant, including a rea- 
sonably attorney’s fee in an amount to be fixed by the said court in 
defending the action in the District of Columbi: a; except that nothing 
contained in this PYOVISO shall be construed to requer the United 
States or the District of Columbia to file the undertaking here by re- 
quired : Aud provided further. That notice of such service and a L copy 
. the process are forthwith sent by registered mail by the pk Lintiff, 

r his attorney, to the defendant, and the defendant’s return receipt 
in nded to the writ and entered with the declaration, or such notice 
of such service and a copy of the process may be ead upon the 
defendant in the manner provided by section 105 of the Code of Laws 
for the District of Columbia (31 Stat. 1206, as amended: § 13-108, 
D. C. Code, 1951 edition). The court in which the action is pending 
may order such continuances as may be necessary to afford the defend 
ant a reasonable opportunity to defend the action, and no judgment 
by default in any such action shall be granted until at least twenty 
days shall have elapsed after service upon the defendant, as herein- 
above provided, of a copy of the process and notice of service of said 
process upon the Commissioners. 

{For the purposes of this section, the term “nonresident” shall in- 
clude every person who is not a resident of the District of Columbia 
and any person who was a resident of the District of Columbia at the 
time he was involved in an accident or collision in said District, but 
who, subsequent to such accident or collision, became a nonresident 
of the District and remains a nonresident at the time the said process 
is sought to be served on him.]J 

(b) For the PUL POses of this section 

(7) The verm “Ope ration” AS US¢ ad mn ener * wath dL wWMTOr Ve- 


hicle includes any USE AS well as any Ope ration of : ch vehia le. 
(Z) The term *“nonre side shall include aAnY person W ho is not a 


reside nt of the Distri t of ( ee 0a and uw ho Was the OuWeT OF Ope T- 
ator of a motor vehicle at the time such vehicle was involved in an 
accide nt or collision mn the District OF Columbia. and includes any 
such Pe TSOn who DAS a 7 side nt of the District oT Columbia at the 
time such motor ve hick Was involve d in such accide ne Ov collision 
but who subse que ntly became a nonresident of the District of ¢ ‘olum- 
bia and is a nonresident thereof at the time process is sought to be 
RET VE da on him as  Teé sult of such (Le cide nt 01 collision. 

(c) The appointime nt of the Commissioners or their successors in 
office to be the true and lawful attorney for such NON: end nt AS pro- 
wird d by this S€é ction shall be arr vocable and binding Upon the CHE 
cutor, administrator, or Ot her pe? sonal ve preseit tative of such non- 
resid nt. Where a nonreside nt has been served in accordance .aith 
this section and he dies thereafter, the court must allow the action 
to be continue ad against his executor. administrator, or othe pe psonal 
repre sentative Upon motion, and with suc h nol tice as the court de. ms 
proper. Except as otherwise provided in the two prece ding sen- 
fences, 8é7 V2CE oO] Process MAY be made on the CL2CUTOT. administrator. 
or other pe rsonal Te prese ntative of the LON side nt mn t hi sam man 
ner as 18 provide din. this section in the casi of anonre sident 
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Sec. 8. Oprrators Deemep To Br AGEnt or Owners.—Whenver 
any motor vehicle, after the passage of this Act, shall be operated 
upon the public highways of the District of Columbia by any person 
other than the owner, with the consent of the owner, express or im- 
plied, the operator thereof shall in case of accident, be deemed to be 
the agent of the owner of such motor vehic le, and the proof of the 

ownership of said motor vehicle shall be prima facie evidence that 
wick person operated said motor vehicle with the consent of the 
owner. 

Sec. 9 EsrasnisumMentr or Movor Venicine: Owners’ AND OPER- 
‘rors’ FiInancrAL Responstpiniry Funp, D. C.—(a) There is hereby 
created in the Treasury of the United St: ites a spec ial fund which 
hall be known as the Motor Vehicle Owners’ and Operators’ Finan- 
cial Responsibility Fund, D. C., to which shall be deposited any 
funds paid to the Commissioners as security or proof in accordance 
with the provisions of this Act. 

(b) Said Motor Vehicle Owners’ and Operators’ Financial Respon- 
sibility Fund, D. C., is available to the Commissioners for disburse- 
ments required under the provisions of this Act, such disbursements 
to be made in the same manner as other disbursements for the District 
of Columbia are made. 


Arricie IT] 


ACCIDENT REPORTS 


Sec. 10. Rerorrs or Accipenr Requirep.—The driver of a vehicle 
of a type subject to registration under the motor vehicle laws of the 
District of ( ‘olumbia which is in any manner involved in an accident 
within the District of Columbia, which accident has resulted in 
damage to the prope it y of : any one person in excess of $100 or in bodily 
injury to or in the death of any person shall within five days after 
such aecident report the accident on a form approved by the Com- 
missioners to the office of the Commissioners subject to the following 
exceptions in this article. 

Sec. 11. Form or Rerorr.—The form of accident report prescribed 
by the Commissioners shall contain information sufficient to enable 
the Commissioners to determine whether the requirements for the 
deposit of security under this Act are inapplicable by reason of the 
ees cof insurance or other exceptions specified in this Act. 

Sec. 12, INcapacrry or Driver-Owner to Reporr.—(a) An acci- 
dent re on is not required under this article from any person who is 
physically incapable of making report. during the period of such 
incapacity. 

(b) If any driver be physically incapable of making a required 
accident report, or refuses or ne glects to make such repor rt, and is not 
the owner of the vehicle involved in such accident, then the owner of 
such vehicle shall within five days after he learns of the accident make 
such report not made by the driver. 

Sec. 13. ApprrionaL INrormation.—The driver or the owner of 
the vehicle involved in the accident shall furnish such additional rele- 
vant information as the Commissioners may require. 

Sec. 14. Suspensions ror Farture to Rerorr.—The Commissioners 
are authorized, in their discretion, to suspend the license of any per- 
son who fails to report as required by the Commissioners until such 
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report has been filed and for such further period, not to exceed thirty 
days, ¥ the Commissioners may determine. 

SEC. Accwrnt Rerorrs ConrwentiAL.—Accident reports and 
Saeed al information in connection therewith required under this 
article may be examined by any person named in such report or his 
representative designated in writing, but shall not be open to public 
inspection, nor sh: ni copying of lists sof such re ports be permitted. 


ArticLe IV 


SECURITY FOLLOWING ACCIDEN'I! 


Sec. 16. Appiication.—The provisions of this Act, requiring de 
posit of security and suspensions for failure to deposit security, sub 
ject to certain exemptions, shall apply to the driver and owner ‘of any 
vehicle of a type subject to registration under the motor vehicle laws 
of the District of Columbia which is in any manner involved in an 
accident within the District of Columbia, which accident has resulted 
in bodily injury to or death of any person or damage to the property 
of any one person in excess of $100. 

Src. 17. Commissioners To Derermine Amount or Security Re 
qurreD; Notices.—(a) The Commissioners, not. less than twenty days 
after receipt of a report of an accident as described in the preceding 
article, shall determine the amount of security which shall be sufficient 
in their judgment to satisfy any judgment or judgme nts for damages 
resulting from such accident as may be recovered against each driver 
or owner. Such determination shall not be made with respect. to driv 
ers or owners who are exempt under succeeding sections of this Act 
from the requirements as to security and suspension. 

(b) The Commissioners shall determine the amount of security 
deposit required of any person upon the basis of the reports or other 
information submitted. In the event a person involved in an accident 
as described in this Act fails to make a report or submit information 
indicating the extent of his injuries or the damage to his property 
within fifty days after the accident and the Commissioners do not 
have sufficient information on which to base an evaluation of such 
injuries or damage, then the Commissioners after reasonable notice to 
such person, if it is possible to give such notice, otherwise without such 
notice, shall not require any deposit of security for the benefit or 
protection of such person. 

(c) The Commissioners within fifty days after receipt of report of 
any accident referred to herein and upon determining the amount of 
security to be required of any person involved in such accident or to be 

required of the owner of any vehicle involved in such accident shall 
give written notice to every such person of the amount of security 
required to be deposited by him and that an order of suspension will 
be made as hereinafter provided upon the expiration of ten days after 
the sending of such notice unless within said time security be deposited 
as required by said notice. 

Sec. 18. Excerrions To REQUIREMENT OF SecurITy.—The require- 
ments as to security and suspension in this article shall not apply- 


(1) to the driver or owner if the owner had in effect at the time 
of the accident an automobile liability policy or bond with respect 








| 
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to the vehicle involved in the accident, except that a driver shall 
not be exempt under this paragraph if at the time of the accident 
the vehicle was being operated without the owner’s permission, 
express or implied ; 

(2) to the driver, if not the owner of the vehicle involved in 
the accident, if there was in effect at the time of the accident an 
automobile liability policy or bond with respect to his driving of 
ve a les not owned by him; 

5) to a driver or owner whose liability for damages resulting 
from the accident is, in the judgment of the Commissioners, 
covered by any other form of lability insurance policy or bond; 

(4) to any person qualifying as a self-insurer under section 79 
of this Act or part II of the Interstate Commerce Act or to any 
person operating a vehicle for such self-insurer ; 

(5) to the driver or the owner of a vehicle ‘ae ae in an acci- 
dent wherein no injury or damage was caused to the person or 
property of anyone other than such driver or owner; 

(6) to the driver or owner of a vehicle which at the time of the 
accident was parked, unless such vehicle was parked at a place 
where parking was at the time of the accident prohibited under 
any applicable law or ordinance; 

(7) to the owner of a vehicle if at the time of the accident the 
vehicle was being operated without his permission, express or im- 
plied, or was parked by a person who had been operating such 
vehicle without such permission ; 

(8) to the owner of a vehicle involved in an accident if at the 
time of the accident such vehicle was owned by or leased to the 
United States, a State or any political subdivision thereof, the 
District of Columbia, or to the driver of such vehicle if operating 
such vehicle with permission ; or 

(9) to the driver or the owner of a vehicle in the event at the 
time of the accident the vehicle was being operated by or under 
the direction of a police officer who, in the performance of his 
duties, shall have assumed custody of such vehicle. 


Sec. 19. Requirements as TO Portcy or Bonp.—(a) No policy or 
bond shall be effective under section 18 unless issued by an insurance 
company or surety company authorized to do business in the District 
of Columbia, except as provided in subdivision (b) of this section, 
nor unless such policy or bond is subject, if the accident has resulted in 
bodily injury or death, to a limit, exclusive of interest and costs, of 
not less than $10,000 because of bodily injury to or death of one person 
in any one accident and, subject to said limit for one person, to a 
limit of not less than $20,000 because of bodily injury to or death of 
two or more persons in any one accident, and if the accident has 
resulted in injury to, or destruction of property, to a limit of not less 
than $5,000 because of injury to or destruction of property of others 
in any one accident. 

(b) No policy or bond shall be effective under section 18 with respect 
to any vehicle which was not registered in the District of Columbia 
or a vehicle which was registered elsewhere than in the District of 
Columbia at the effective date of the policy or bond or the most recent 
renewal thereof unless the insurance company or surety company issu- 
ing such policy or bond is authorized to do business in the District of 
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Columbia, or if said company is not authorized to do busmess im the 
District of Columbia, unless it shall execute a power of attorney author- 
izing the Commissioners to accept service on its behalf of notice or 
process in any action upon such policy or bond arising out of such 
accident. 

) The ¢ \ommissioners may rely upon the accuracy of the informa 
tion in a required report of an accident as to the existence of insurance 
or a bond unless and until the Commissioners have reason to believe 
that the information is erroneous. 

Sec. 20. a RM AND AmMoUNT OF SeEcuriry.—(a) The security 
required under this article shall be in such form and in such amor nt 
as the ee may require, but in no case in excess of the 
limits specified in section 19 n reference to the 2X ‘eptable limits of 
a policy or bona. 

(b) Every depositor of security shall designate in writing ever) 
person in whose name such deposit is made, but any single deposit of 
security shal 1] be applicable only on behalf O] pel Ons required tO 
furnish security be ause of t] e Same aceide ht. 

sec. 21. Farture To Deposir Srcurrry; Susrensions.—In the 


event that any person required to deposit security under this article 
fails to de posit such security Wi ithin ten days after the ¢ iemaiiiaens 
ha ive sent the notice as herein before prov ided, the Commissioners shall 


thereupon suspend- 


(1) the license of each driver in any manner involved in the 
accident: 

( *? ) the registratio} ot all veh ( it ( vied by the ow er of each 
vehicle of a type subject to acide on und the laws of the 
District of Columbia involved in such accident: 

(3) if the driver is a nonresident, the privl lege of operating, 


within the District of Columbia, a vehicle of a type subject to 
registration under the laws of the Dh trict of Columbia: and 
t ) if such owner isa nonresiden ve Of such OW hel 


to operate or pern 1it the operation within the District of Columbia 


. 
a 


of a vehicle of a type sul ect. to registration under the laws of the 
District of Columbia. 
Such suspensions shall he made in respect to persons not otherwise 


exempt under this Act who are required by the Commissioners to 
deposit security and who fail to deposit such security, except as 
otherwise provided under this Act. 

Sec. 22. Revease From Lianmrry.—(a) A person shall be relieved 
from the eer for deposit of security for the benefit or protec- 
tion of anot person injured « yr damaged in the accident in the 
event he is re dos ised from liability by such other person. 

(b) A covenant not to sue shall relieve the parties thereto as to each 
other from the security requireme nts of this article. 

(c) In the event the Commissioners have evaluated the injuries or 
damage to any minor in an amount not more than $200 the Commis 
sioners may accept, for the purpose of this article only, evidence of a 
release from liability executed by a natural guardian or a legal 
suardian on behalf of such minor without the approval of any court. 

(d) In any accide nt involvi cng prope LY of the / nit d States or the 
District of Col My) hia. should 7 appear upon Investiqatio) hy Or on 
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behalf of the United. States of the District that a person involved in 
such accident may not be liable to the United States or the District 
for any damage resulting therefrom, such person may submit, and 
the appropriate United States official and the Commissioners are 
hereby authorized to give to him, a statement to such effect, and such 
statement may be in lieu of the release required by this section: Pro- 
vided, That the United States and the Commissioners may withdraw 
such statement at any time if it should appear that the person to 
whom it was given may be liable to the United States of the District 
for damages arising out of such accident, and if such statement be 
withdrawn, the person to whom tt was given shall be required to 
comply with the provisions of this Act. 

Sec. 25, ApsupicaTION oF NoNLIABILIry.—A person shall be re- 
lieved from the requirement for deposit of security in respect to a claim 
for injury or damage arising out of the accident in the event such per- 
son has been finally adjudicated not to be liable in respect to such 

claim. 

Sec. 24. AGremmMents ror Payment or Damacres.—(a) Any two or 
more of the persons involved in or affec ted by an accident as described 
in section 16 may at any time enter into a written agreement for the 
payment of an agreed amount with respect to all claims of any such 
persons because of bodily injury or to death or property damage 
arising from such accident, which agreement may provide for pay- 
ment in installments, and may file a signed copy thereof with the 
(Commissioners. 

(b) The Commissioners, to the extent provided by any such written 
agreement filed with them, shall not require the deposit of security and 
shall terminate any prior order of suspension, or if security has pre- 
viously been deposited, the Commissioners shall return such security 
to the depositor or his personal representative, or pay such security to 
the depositor’s assignee, as the case may be, when all payments re- 
quired by such agreement have been made in full, when an amount 
equal to such security has been paid in accordance with such agree- 
ment, or when such security is assigned to the person injured 
damaged as a result of said accident. 

(c) In the event of a default in any payment under such agreement 
and upon notice of such default the Commissioners shall take action 
suspending the license or registration of such person in default as 
would be appropriate in the event of failure of such person to deposit 
security when required under this Act. 

(d) Suc h suspension shall remain in effect and such license or regis- 
tration shall not be restored unless and until the person in default has 
paid all payments then 1 in default. 

(ce) Thi (anim ISSIONEPS May accept é vide CE of a payment to the 
driver or owner of a vehicle involved in any accident by any other 
person involved in su h accident or by the insurance carrier of any 
ot he r pe PSO involie ad m such accide nt on account of damage to Prop- 
erty or bodily inj yas a settlement agre ement reliev ing such driv e7 a 
or owner from the securtta Y and SUS Pe NSION prow iS70NS of this article 7 


resp ct to LY possible claim by the person on whose be half SUC h bay 


y e 7 ° . . . 
ment has heen madi might haw Jo prope rty damage or bodily mqIUry 
LPISING out of the ac 1d nt. A payme nt to the ‘nsurance carrver of a 


a) MEP Or ONE) unde r the CONV Y's right or subrogation for the pur- 
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poses of this article shall be considered the equivalent of a payment to 
such one er Or owner. 

Sec. 25. Payment Uron Jupement.—The payment of a judgment 
arising out of an accident or the payment upon such judgment of an 
amount equal to the maximum amount which could be required for 
deposit under this article shall, for the purposes of this article, release 
the judgment debtor from the liability evidenced by such judgment. 

Sec. 26. TERMINATION OF Securtry RequiremeNtT.—The Commis- 
sioners, if satisfied as to the existence of any fact which under sections 
22, 23, 24, and 25 would entitle a person to be relieved from the secur ity 
requirements of this article, shall not require the deposit of security 
by the person so relieved from such requirement and shall terminate 
any prior order of suspension in respect to such person, or if security 
has previously been deposited by such person, the Commissioners shall 
immediately return such deposit to such person or to his personal 
representative. 

Sec. 27. Duration Or Suspenston.—Unless a suspension is termi- 
nated under other provisions of this article, any order of suspension 
by the Commissioners under this article shall remain in effect and no 
license shall be renewed for or issued to any person whose license is 
so suspended and no registration shall be renewed for or issued to any 
person whose vehicle registration is so suspended until— 


(1) such person shall deposit or there shall > deposited on his 
behalf the security required under this article; 0 

(2) one year shall have elapsed following ‘the date of such 
suspension and evidence satisfactory to the Commissioners has 
been filed with them that during such period no action for dam- 
ages arising out of the accident resulting in such suspension has 
been instituted. 


An affidavit of the applicant that no action at law or damages 
arising out of the accident has been filed against him or, if filed, that 
it is not still pending shall be prima facie evidence of that fact. The 
Commissioners may take whatever steps are necessary to verify the 
statement set forth in any said affidavit. 

Sec. 28. Appiicarion TO NONRESIDENTS, UNLICENSED DrRIvERs, 
UNREGISTERED VEHICLES AND ACCIDENTS IN OTHER States.—(a) In 
case the driver or the owner of a vehicle of a type subject to registra- 
tion under the laws of the District of Columbia involved in an acci- 
dent within the District of Columbia has no license or registration in 
the District of Columbia, then such driver shall not be allowed a 
license, nor shall such owner be allowed to register any vehicle in 
the District of Columbia, until he has complied with the requirements 
of this article to the same extent that would be necessary if, at the 
time of the accident, he had held a license or been the owner of a 
vehicle registered in the District of Columbia. 

(b) When a nonresident’s operating privilege is suspended pur- 
suant to section 21, the Commissioners ‘shall transmit a certified copy 
of the record of such action to the official in charge of the issuance 
of licenses and registration certificates in the State in which such 
nonresident resides. 
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(c) Upon receipt of certification that the operating privilege of a 
resident of the District of Columbia has been suspended or revoked 
in any State pursuant to a law prov iding for its suspens'on or revoca- 
tion for failure to de posit secur ity for the payment of judgments aris- 
ing out of a motor vehicle accident, under circumstances which would 
require the Commissioners to suspend a nonresident’s operating priv- 
ilege had the accident occurred in the District of Columbia, the Com- 
missioners shall suspend the license of such resident if he was the 
driver, and all of his registrations if he was the owner of a motor 
vehicle involved in such accident. Such suspension shall continue 
until such resident furnishes evidence of his compliance with the law 
of such State relating to the deposit of such security. 

The provisions of this subsection shall be : applicable only to a certi- 
fication from a State which by its laws has made provision for the 
suspension or revocation of the license and all registrations of a 
resident of such State for failure to deposit security for the payment of 
any en arising out of a motor vehicle accident in the District 
of Columbia, or for failure to make payment of an agreed amount with 
respect to all ¢ iis arising from such accident, in accordance with the 
provisions of this Act. 

Sec. 29. Aurnortrry oF Commissioners To DecrEAsk AMOUNT OF 
Srecurrry.—The Commissioners may reduce the amount of security 
ordered in any case within six months after the date of the accident 
if in their judgment the amount ordered is excessive. In case the 
security originally ordered has been deposited, the excess deposit over 
the reduced amount ordered shall be returned to the depositor or his 
personal representative forthwith. 

Sec. 30, Correction oF AcTION OF CoMMISSIONERS.—W henever the 
Commissioners have taken any action or have failed to take any action 
under this article by reason of having received erroneous information 
or by reason of having received no information, then upon receiving 
correct information within one year after the date of an accident the 
Commissioners shall take appropriate action to carry out the pur- 
poses and effect of this Act. The foregoing shall not, however, be 
deemed to require the Commissioners to reevaluate the amount of any 
deposit required under this article. 

Sec. 31. Disrosrrion or Securtry.—(a) Such security shall be ap- 
plicable and available only— 


(1) for the payment of any settlement agreement covering any 
claim arising out of the accident upon instruction of the person 
who mé ide the deposit ; or 

(2) for the payment of a judgment or judgments, rendered 
against the person required to make the deposit for damages 
arising out of the accident in an action at law begun not later 
than one year after the deposit of such security. 

(b) Every distribution of funds from the security deposits shall 
be subject to the limits of the Commissioners’ evaluation on behalf of 
a claimant. 

Sec. 32. Rerurn or Derposrr.—Upon the expiration of one ye 
from the date of any deposit of security any security remaining or 
deposit shall be returned to the person who made such deposit or to 
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his personal representative if an affidavit or other evidence satisfac- 
tory to the Commissioners has been filed with them stating 


(1) that no action for damages arising out of the accident for 
which deposit was made is pending against any person on whose 
behalf the deposit was made, and 

(2) that there does not exist any unpaid judgment rendered 
against any such person in such an action. 


The foregoing provisions of this section shall not be construed to 
limit the return of any deposit of security under any other provision 
of this article authorizing such return. 

Sec. 33. Marrers Nor To Bre Evipence IN Criviz Surrs.—The 
report required following an accident, the action taken by the Com 
missioners pursuant to this article, the findings, if any, of the Commis- 
sioners upon which such action is based, and the security filed as 
provided in this article, shall not be referred to in any way, and shall 
not be any evidence of the negligence or due care of e ‘ither party, at 
the trial of any action at law to recover damages. 


ARTICLE V 
PROOF OF FINANCIAL RESPONSIBILITY FOR THE FUTURI 


Sec. 34, Apriication.—The provisions of this Act requiring the 
deposit of proof of financial responsibility for the future, subject to 
certain exemptions, shall apply with respect to persons who have 
been convicted of or forfeited bail for certain offenses under motor 
vehicle laws or who have failed to pay judgments upon causes of 
action arising out of ownership, maintenance, or use of vehicles of a 
type subject to registration under the laws of the District. of 
ee 

Sec. 35. MEaninc or “Proor or FINanctaAL RESPONSIBILITY FOR THE 
Fururre”.—The term “proof of fin: uncial responsibility for the future” 
as used in this Act shall mean: Proof of ability to respond in damages 
for liability, on account of accidents occurring subsequent to the effec- 
tive date of said proof, arising out of the ownership, maintenance, 
or use of a vehicle of a type subject to registration under the laws of 
the District of Columbia in the amount of $10,000 because of bodily 
injury to or death of one person in any one accident, and, subject to 
said limit for one person, in the amount of $20,000 because of bodily 
injury to or death of two or more persons in any one accident, and 
in the amount of $5,000 because of injury to or destruc tion of prop- 
erty of others in any one accident. Whenever used in this Act the 
term “proof of financial responsibility” or “proof” shall be synony- 
mous with the term “proof of finance I al responsibility for the future.” 

Src. 36. MEANING oF “JUDGMENT” AND “State”.—The following 
words and phrases when used in this article shall, for the purpose of 
this article, have the meanings respectively ascribed to them in this 
section. 

(a) The term “judgment” shall me: Any judgment which shall 
have become final by expiration jae appeal of the time within 
which an appeal might have been perfected, or by final affirmation on 
appeal, rendered by a court of competent jurisdiction of any State, the 
District of Columbia. or of the United States. upon a cause of action 
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arising out of the ownership, maintenance, or use of any vehicle of a 
type subject to registration under the laws of the Distric t of Columbia, 
for damages, inc Juding damages for care and loss of services, because 
of bodily injury to or ‘death of any person, or for damages because of 
injury to or destruction of property including the loss of use thereof, 
or upon a cause of action on an agreement of settlement for such 
damages. 

(b) The term “State” shall mean: Any State, Territory, or posses- 
sion of the United States, or any province of the Dominion of Canada. 

[Src. 37. Proor Requiren Upon Cerrarn Convictions.—When- 
ever, under the law of the District of Columbia, the license of any 
person is suspended or revoked by reason of a conviction or forfeiture 
of bail in any of the following offenses : 

(1) Oper: ating a motor vehicle while under the influence of any 
intoxic ating liquor or narcotic drug; 

) Any homicide committed by means of a motor vehicle; 

3) Leaving the scene of an accident in which the motor vehicle 
driven by him was involved and in which there is personal injury, 
without giving assistance or making known his identity and 
address and the ide tity and address of the owner of said vehicle; 

, “i Reckless driving involving personal injury; or 

Any felony in the commission of which a motor vehicle is 
wen 

the Commissioners shall suspend the registration of all vehicles regis- 
tered in the name of such person as owner, except that (a) if such 
owner has previously given or shall immediately give and thereafter 
maintains proof of financial responsibility for the future with respect 
to all such vehicles registered by such person as the owner, the Com- 
missioners shall not suspend such registration unless otherwise required 

r permitted by law, and (b) if a conviction arose out of the operation, 
W with permission, of a vehicle owned by or leased to the United States, 
a State, or a political subdivision of a State or a municipality thereof, 
or the District of Columbia or any political subdivision thereof, the 
Commissioners shall not suspend the registration of any vehicle so 
owned or leased.J 

Sec. 87. Proor Rreevirep Upon Crrrain Convicrions.—(a) The 
license and re gist ration of all vehicles re giste red in the name of any 
person who by a final order or judgment shall have forfeited any bond 
or collateral gv en to secure appearance for trial fora violation of any 
of the followi ing prov 7S70NS of law: 

(1) Operating a motor vehicle under the influence of any in- 
toxicating liquor or narcotic drug; 

(2) Any homicide committed by means of a motor vehicle; 

(3) Leaving the scene of an accident in which the motor vehicle 
driven by him was involved and in which there is personal injury, 
without giving assistance or making known his ide ntity and ad- 
dress and the ide ntity and address of the owner of said vehiel 

(4) Reckless drivi ung involvi ing per sonal t mur Yy; 

(5) Any felony in the commission of which a motor vehicle 
28 WSeé d . OF 

(6) A conviction of, or forfeiture of bail or collateral for an 
offense in any State which, if committed in the District of Co- 
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lumbia, would be one of the offenses listed in paragraphs (7) 

through (5) of this subsection (a): 
shall be suspend: d by the Commissioners and shall remain so sus- 
pended and shall not at any og thereafter be renewed, nor shall any 
other motor vehicle be there afte Yr re giste red in the name of such person 
as owner, except that (1) if such owner has pre viously given or shall 
immediate ly give and reafter maintain proof of financial re Sponsi- 
bility for the future with respect to all such vehicles registered by such 
person as the owner, the Commissioners shall not SUS pe nd such re gis- 
tration unle 88 othe PWISE 7¢ quire d or pe rmitte d by Jaw. or (2) if acon- 
wiction arose out of the Ope ration. wath pe PMISSION. of a Ve h cle OU VE d 
by or leased to the United States. the District of Columbia. a State. o7 
a political subdivision of a State or a municipality thereof, the Com- 
missioners shall not SUS pe nd the re gistration of any ve hicle so owned 
or leased. Tf such person he not a resident of the District of ¢ ‘olumbia, 
the privile ge of ope rating any motor ve hicle in the District of Co- 
lumbia and the privile ge of Ope ration within the District of Columbia 
of any motor we hicl owned. by him shall be SUS Pt nde d untal he shall 
have furnished proof of financial re sponsibility for the future with 
V'¢ Spe ct to all veé h icl S 7 guste V'¢ d by SUL h pe PrSOn aS the One, and such 
Pe rSOTN shall not hy alloars d ad lice NSE. VTLOV shall such OUWDNET be allowed. 
to /'¢ qiste ¥ ANY ve hiele in th District of Columbia, until he has COM- 
plied with the re quire ments of this Article to the same extent that 
would he NeECESSALTY if, at the tine of the CONV tion or forfe ture. he 
had he ld a lice TiSé or had he en thre omMner ot a ve h icle re giste Ve ad mn the 
District of Columbia. 

(db) Upon rece ipt of a ce rtification from my State that the operat 
ing privile Je of a Te side nt of the District OT Columbia has iY CW SUS- 
pe nde d Or VFCU’OKNE d pursuant toa law providin 7 for such SUS pe NSION Or 
V¢ vocation for a conviction or forfe ture unde ? CUFCUMSEANCE 8 which 
would re quire the ¢ ommissione rs to SUS Pe nd anonresident’s ope rating 
privil Ce had the one ViS¢ occurred mn the District ot Columbia, the 
Commissioners shall SUS pe nd the license of such resident and the req- 
estration of all vehicles re aiste red in his name, 

Sec. 38. Suspension Untit Proor FurntsHep.—The suspension 
or revocation hereinbefore required shall remain in effect and the Com- 
missioners shall not issue to such person any new or renewal of license 
or register or reregister in the name of such person as owner of any 
such vehicle until permitted under the motor vehicle laws of the 
District of Columbia and not then unless and until such person shall 
give and thereafter maintain proof of financial responsibility for the 
future. 

[Sec. 39. Acrion tn Resprecr to Uniicensep Person.—If a 
person has no license, but by final order or judgment is convicted of 
or forfeits any bail or collateral deposited cS secure an appearance for 
trial for any offense requiring the suspension or revocation of license, 
or for driving a motor vehicle upon the highways without being 
licensed to do so, or for driving an unregistered vehicle upon the high- 
ways, no license shall be thereafter issued to such person and no suc : 
vehicle shall continue to be registered or thereafter be registered 1 
the name of such person as owner unless he shall give and earaatbes 
maintain proof of financial responsibility for the future.] 
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Sec. 39. Acrion 1n Respect To UNLICENSED Agee —(a) If a per- 
son by final order or judgment is convicted of or forfeits any bail 
or collateral deposited to secure an appearance ‘for trial for: 

(1) Driving a motor vehicle upon the highways without 
being licensed to do so under the laws of the District of Columbia 
when so re quire d; or 

(2) Driving a vehicle not registered under the laws of the Dis- 
trict of Columbia when so required; 

the operating privilege of such person shall be suspended and no license 
shall thereafter be issued to such person, but if such person has obtained 
a license prior to the time the Commissioners have issued an order pre- 
cluding the issuance of such license, then such license shall be sus- 
pended; and no vehicle shall continue to be registered or thereafter be 
registered in the name of suc h person as owner, unless such person 
shall give and thereafter maintain proof of financial responsibility. 

(b) It shall be the duty of the clerk of the court in which any such 
conviction or forfeiture is ordered to for ward immediate ly to the Com- 
MISSLONLTS A certified copy of said order, which ce rtified COPY shall be 
Prin facie evidence of the facts stated therein. 

Sec. 40, Acrion my Respecr ro NonrEstpeENTS.—Whenever the Com- 
missioners suspend or revoke a nonresident’s operating privilege by 
reason of a conviction or forfeiture of bail, such privilege shall re- 
main so suspended or revoked unless such person shall have previously 
given or shall immediately give and thereafter maintain proof of fi- 
nancial responsibility for the future. 

Sec. 41. Wuen Courts To Rerorr NONPAYMENT OF JUDGMENTS. 
Whenever any person fails within thirty days to satisfy any judg- 
ment, then upon the written request of the judgment creditor or his 
attorney it shall be the duty of the clerk of the court in which any 
such judgment i is rendered within the District of Columbia to forward 
to the Commissioners immediately upon such request [a certified copy 
of such judgme nt J a certificate of facts relative to such judqment, 
upon a form prov ided by the Commissioners, which said [ce rtified 
copy] certificate shall be prima facie evidence of the facts therein 
stated. 

Seo. 42. Furruer Action Wirn Respect ro NoNrEsIDENtTs.—If the 
defendant named in any certified copy of a judgment reported to the 
(‘ommissioners is a nonresident, the Commissioners shall transmit a 
certified COpV of the judgme nt to the official in ch: irge of the issuance 
of licenses and registrations of the State of which the defendant is a 
resident. 

Src. 43. SuspENSION FOR NONPAYMENT OF JUDGMENTS.—The Com- 
missioners upon receipt of a certified copy of a judgment [and] or 
a certificate of facts relative to such judgment [on a form provided 
by the Commissioners, ] shall forthwith suspend the license and regis- 
tration and any nonresident’s operating privilege of any person 
against whom such judgment was rendered, except as hereinafter 
otherwise provided in this Act. 

See. 44. Exceprion In RELATION TO GOVERNMENT VEHICLES.—The 
provisions of section 43 shall not apply with respect to any such 
judgment arising out of an accident caused by the ownership or op- 
eration with permission, of a vehicle owned by or leased to the United 
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States, a State or any political subdivision thereof, the District of 
( —— a or any political subdivision of the District of Columbia. 

Sec. 45. Exception WuEen Consent GRANTED BY JUDGMENT CRED- 
ITOR. mat ‘the judgment creditor consents in writing, in such form as 
the Commissioners may prescribe, that the judgment debtor be al- 
lowed license and registration or nonresident’s operating privilege, 
the same may be allowed by the Commissioners, in their discretion, 
for six months irom the date of such consent and thereafter until such 
consent is revoked in writing, notwithstanding default in the payment 
of such judgment, or of any installments thereof prescribed in sec 
tion 50, provided the judgment debtor furnishes proof of financial 
responsibility. 

Sec. 46. Excerrion WHEN Insurer LiAnie.—No license, registra 
tion, or nonresident’s operating privilege of any person shall be sus 
pended under the provisions of this article if the Commissioners shall 
find that an insurer was obligated to pay the judgment upon which 
suspension : based, at least to the extent and for the amounts required 
= this Act, but has not paid such ee for any reason. A finding 
by the Commissioners that an insurer is obligated to pay a judgment 
shall not be binding upon such insurer and shall have no legal effect 
whatever except for the purpose of administering this section. When- 
ever in any judicial proceedings it shall be determined by any final 
judgment, decree or order than an insurer is not obligated to pay any 
such judgment, the Commissioners, notwithstanding any contrary 
finding theretofore made by them shall forthwith sus pend the license 
and registration and any nonresident’s operating privilege of any 
person against whom such judgment was rendered, as provided in 
section 45. 

Sec. 47. “ sPENSION To Continue Untin JupGMENTs PAID AND 
Proor Gry Such license, registration and nonresident’s operating 
privilege shall remain so suspended and shall not be renewed, nor 
shall any such license or registration be thereafter issued in the name 
of such person, including any such person not previously licensed, 
unless and until every such judgment is stayed, satisfied in full or to 
the extent hereinafter provided and until the said person gives proof 
of financial responsibility subject to the exemptions stated in sections 
45, 46, and 50 of this Act. 

Sec. 48. Discnarce 1n Bankrurrcy.—A discharge in bankruptcy 
following the rendering of any such judgment shall si relieve the 
judgment debtor from any of the requirements of this Act. 

Sec. 49. PayMENTs SUFFICIENT TO SATISFY REQUIREMENTS.—(a) 
Judgments herein referred to shall, for the purpose of this Act only, 
be deemed satisfied 

(1) when $10,000 has been credited upon any judgment o1 
judgments rendered in excess of that amount because of bodily 
injury to or death of one person as the result of any one accident 
or 

(2) when, subject to such limit of $10,000 because of bodily 
injury to or death of one person, the sum of $20,000 has been 
credited upon any judgment or judgments rendered in excess of 
that amount because of bodily injury to or death of two or more 
persons as the result of any one accident ; 01 
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(3) when $5,000 has. been credited upon any judgment or 
sachaaenediie rendered in excess of that amount because of injury 
to or destruction of property of others as a result of any one 
accident. 

(b) Payments made in settlements of any claims because of bodily 
injury, death, o ‘ property damage arising from such accident shall 
be credited in co ae ‘tion of the amounts provided for in this section. 

Sec. 50. INSTALLMENT PAYMENT OF JUDGMENTS; DrEFrAULT.—(a) 
A judgment debtor upon due notice to the judgment creditor. may 
apply to the court in which such judgment was rendered for the 
privilege of paying such judgment mn installments and the court, in 
its discretion and without pre judice to any other legal remedies which 
the judgment creditor may have, may so order and fix the amounts 
and times of payment of the installments. 

(b) The Commissioners shall not suspend a license, registration, 
or nonresident’s operating privilege, and shall restore any license, 
registration, or nonresident’s operating privilege suspended following 
nonpayment of a judgment, when the judgment debtor gives proof 
of financial responsibility and obtains such an order permitting the 
payment of such judgment in installinents, and while the payment of 
iny said installments 1s not in default. 

Sec. 51. Action ir Breacu or AGREEMEN'T.—In the event the judg- 
ment debtor fails to pay any installment as specified by such order, 
then upon notice of such default, the Commissioners shal] forthwith 
suspend the license, registration, or nonresident’s operating privilege 
of the judgment debtor until such judgment is satisfied, as provided in 
this Act. 

Sec. 52. Proor To Be Furnisuep ror Eacu Reatsterep VEut- 
cLE.—No vehicle shall be or continue to be registered in the name 
of any person required to file proof of financial responsibility for the 
future unless such proofs shall be furnished for such vehicle. 

Sec. 55. Aurernare Mernops or Giving Proor.—Proof of finan- 
clal responsibility when required under this Act, with respect to such 
a vehicle or with respect to a person who is not the owner of such 
1 vehicle, may be given by filing 

(1) a certificate of Insurance as provided in section 54 or sec- 
r1IOnN oo* Or 

(2) a bond as pro\ ied in section 60: or 

(3) a certificate of deposit of money or securities as provided 
in section 63: or 

(4) a certificate of self-insurance, as provided in section 79; 
supplemented by an agreement by the self-insurer that, with re- 
spect to accidents occurring while the certificate is in force, he 
will pay the same amounts that an insurer would have been 
obliged to pay under an owner’s motor vehicle liability policy if 

t had issued such a polie, v to said self-insurer. 

Sec. 54. Cerrivicare or Insurance As Proor.—Proof of financial 
responsibility for the future may be furnished by filing with the Com- 
iissioners the written certificate of any insurance carrier duly author- 
ized to do business in the District of Colvmbia certifying that there is 
n effect. a motor-vehicle liability policy for the benefit of the person 
required to furnish proof of financial responsibility. Such certificate 
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shall give the effective date of such motor-vehicle liability pohey, 
which date shall be the same as the effective date of the certific ate; and 
shall designate by explicit description or by appropriate reference-all 
vehicles covered thereby unless the policy is issued to a person who is 
not the owner of a motor vehicle. 

Sec. 55. CERTIFICATE FURNISHED BY NONRESIDENT AS PrROooF.—A 
nonresident may give proof of financial responsibility by filing with 
the Commissioners a written certificate or certificates of an insurance 
carrier authorized to transact business in the State in which the 
vehicle, or vehicles, owned by such nonresident is registered, or in the 
State in which such nonresident resides, if he does not own a vehicle, 
provided such certificate otherwise conforms with the provisions of 
this Act, and the Commissioners shall accept the same upon condition 
that said insurance carrier complies with the following provisions with 
respect to the policies so certified : 

(1) Said insurance carrier shall execute a power of attorney 
authorizing the Commissioners to accept service on its behalf of 
notice or process in any action arising out of a motor-vehicle 
accident in the District of Columbia; 

(2) Said insurance carrier shall agree in writing that such 
policies shall be deemed to conform with the laws of the District 
of Columbia relating to the terms of motor-vehicle hability poli- 
cles issued therein. 

Sec. 56. Derautr By Nonrestipent Insurer.—If any insurance 
carrier not authorized to transact business in the District of Columbia, 
which has qualified to furnish proof of financial responsibility, de- 
faults in any said undertakings or agreements, the Commissioners 
shall not thereafter accept as proof any certificate of said carrier 
whether theretofore filed or thereafter tendered as proof, so long as 
such default continues. 

Sec. 57. “Moror-Ventcte Liapmrry Poricy”’ Drerinep.—(a) Crr- 
TIFICATION.—A “motor-vehicle liability policy” as said term is used in 
this Act shall mean an “owner’s policy” or an “operator’s policy” of 
hability insurance, certified as provided in section 54 or section 55 as 
proof of financial responsibility for the future, and issued, except as 
otherwise provided in section 55, by an insurance carrier duly author- 
ized to transact business in the District of Columbia to or for the ben- 
efit of the person named therein as insured. 

(b) Owner’s poticy.—Such owner’s policy of liability insurance 

1. shall designate by explicit description or by appropriate 
reference all vehicles with respect to which coverage is thereby 
to be granted; and 

2. shall insure the person named therein and any other person 
as insured, using any such vehicle or vehicles with the express or 
implied permission of such named insured, against loss from the 
liability imposed by law for damages arising out of the owner- 
ship, maintenance, or use of such vehicle or vehicles within the 
United States of America or the Dominion of Canada, subject to 
limits exclusive of interest and costs, with respect to each such 
vehicle, as follows: $10,000 because of bodily injury to or death 
of one person in any one accident and, subject to said limit for 
one person, $90,000 because of bodily injury to or death of two 
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or more persons in any one accident, and $5,000 because of injury 

to or destruction of property of others 1 in any one accident. 

(c) Operator’s poticy.—Such operator’s policy of liability insur- 
wil e shall insure the person named as insured therein against loss 
from the liability imposed upon him by law for damages arising out 
of the use by him of any motor vehic le not owned by him, within the 
same territorial limits and subject to the same limits of li: ibility as are 
set forth above with respect to an owner’s policy of liability insurance. 

(d) ReeurIReD STATEMENTS IN POLICIES.—Such motor ‘vehicle lia- 
bility policy shall state the name and address of the named insured, 
the coverage afforded by the policy, the premium charged therefor, 
the policy “period, and the limits of liability, and shall contain an 
agreement or be endorsed that insurance is provided thereunder in 
accordance with the coverage defined in this act as respects bodily 
injury and death or property damage, or both, and is subject to all 
the provisions of this Act 

(e) PoLicy NEED NOT INSURE WORKMEN’S COMPENSATION, ETC.— 
Such motor-vehicle liability policy need not insure any liability under 
any workmen’s compensation law nor any liability on account of 
bodily injury to or death of an employee of the insured while engaged 
in the employme nt, other than domestic, of the insured, or while en- 
gaged in the operation, maintenance, or repair of any such vehicle nor 
any liability for damage to property owned by, rented to, in charge of, 
or transported by the insured. 

(f) PRovIsioNS INCORPORATED IN PoLICy.—Every motor vehicle lia- 
bility policy shall be subject to the following provisions which need 
- be contained therein : 

. The liabiilty of the insurance carrier with respect to the insur- 
ance required by this act shall become absolute whenever injury or 
damage covered by said motor-vehicle liabiilty policy occurs; said pol- 
icy may not be canceled or annulled as to such li: sbility by any agree- 
ment between the insurance carrier and the insured after the occur- 
rence of the injury or damage; no statement made by the insured or 
on his behalf and no violation of said policy shall defeat or void said 
ay 

The satisfaction by the insured of a judgment for such injury or 
damage shall not be a condition precedent to the right or duty of the 
insurance carrier to make payment on account of such injury or 
di amage. 

The insurance carrier shall have the right to settle any claim 
cove med by the policy, and if such settlement. is made in good faith, 
the amount thereof shall be deductible from the limits of liability 
specified in subdivision 2 of subsection (b) of this section. 

The policy, the written application therefor, if any and any 
rider or endorsement which does not conflict with the provisions of 
this act shall constitute the entire contract between the parties. 

(g) Excess oR ADDITIONAL COVERAGE.—Any policy which grants the 
coverage required for a motor-vehicle liability policy may also grant 
any lawful coverage in execess of or in addition to the coverage 
specified for a motor-vehicle liability policy and such excess or addi- 
tional coverage shall not be subject to the provisions of this Act. 
With respect to a policy which grants such excess or additional 
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coverage the term “motor-vehicle liability policy” shall apply only 
to that part of the coverage which is req uired by this section. 

(h) RermBpuRSEMENT PROVISION PERMITTED.- Any motor-vehicle lia- 
bility policy may provide that the insured shi ill reimburse the msur- 
ance carrier for any payment the insurance carrier would not have 
been obligated to make under the terms of the policy except for the 
provisions of this Act. 

(i) Proravion OF INSURANCE PERMITTED.—Any motor-velicle lia- 
bility policy may provide for the prorating of the insurance thereunder 
with other valid and collectible insurance. 

(j) Muurie.te poricres.—The requirement for a motor-veliicle lia- 
bility policy may be fulfilled by the policie s of one or more insurance 
carriers which polici ies together meet such requ irements. 

(k) Brxypers.—Any binder issued pending the issuance of a motor- 
vehicle li: bility policy shall be deemed to fulfill the requirements for 
such a policy. 

Sec. 58. Noricek oF CANCELLATION OR ‘TERMINATION OF CERTIFIED 
Pouicy.—The Commissioners shall be notified of the cancellation or 
expiration of any motor-vehicle liability policy of insurance certified 
under the provisions of this article or of any surety or real estate bond 
at least ten d: ays before the effective date of such cancellation or e xpi- 
ration. In the absence of such notice of cancellation or expiration said 
policy of insurance shall remain in full force and effect that any policy 
subsequently procured and certified shall on the effective date of 1 
certification terminate the insurance previously certified with respect 
to any vehicle designated in both certificates. Upon receipt of such 
notice of cancellation or expiration the said Commissioners shall 
require other evidence of ability to respond in damages and upon fail 
ure to furnish the same before the effective date of such cancellation 
or Es the license and all of the registration ce rtifie ates of the 
person failing to comply herewith shall be suspended by the Com- 
missioners and shall remain so suspended until such other evidence of 
ability to respond in damages sh: ll have been given. 

Sec. 59. Acr Nor To Arrect Orner Poricres.—(a) This Act shall 
not be held oO apply to or affect polici 1eS of automobile insurance 
against liability which may now or hereafter be required by any other 
aw of the District of Columbia, and such policie: , if they contain an 
agreement or are endorsed to conform with the requirements of this 
Act may be certified as proof of financial responsibility under this 
Act. 

(b) This Act shall not be held to apply to or affect policies insuring 
solely the insured named in the policy against liability resulting from 
the maintenance or use by persons in the insured’s employ or on his 
behalf of vehicles not owned by the insured. 

Src. 60. Bonn as Proor.—Proof of financial responsibility may be 
evidenced by the bond of a surety company duly authorized to trans- 
act business within the District of Columbia, or a bond with at least 
two individual sureties each owning unencumbered real estate within 
the District of Columbia, and together having equities equal in value 
to at least twice the amount of the bond which real estate shall be 
scheduled in the bond approved by a judge of a court of record, which 
said bond shall be conditioned for payment of the amounts specified 
in section 35. Such bond shall be filed with the Commissioners and 
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shall not be cancelable except after ten days’ written notice to the 
Commissioners. 

Sec. 61. Wen Bonn Suauy Constitute , Lren.—Such bond shall 
constitute a lien in favor of the District of Columbia upon the real 
estate so scheduled of any surety, which lien shall exist in favor of 
any holder of a final judgment against the person who has filed such 
bond, for damages, including damages for care and loss of service 
because of bodily injury to or death of any person, or for damage 
because of injury to or destruction of property, including the loss of 
use thereof, resulting from the ownership, maintenance, use, or opera- 
tion of a vehicle of a type subject to registration under the laws of 
the District of Columbia after such bond was filed. Said bond shall 
be recorded by the principal named therein among the land records of 
the District of Columbia before the same is filed with the Commis- 
sioners. Recordation shall constitute notice as provided by statutes 
governing the recordation of liens on real estate. 

Sec. 62. Acrion on Bonp.—If such a judgment, rendered against 
the prince ipal on sueh bond, shall not be satisfied within thirty days 
after it has become final, the judgment creditor may, for his own use 
and benefit and at his sole expense, bring an action or actions in the 
name of the District of Columbia against the company or persons 
executing such bond, including an action or proceeding to foreclose 
any lien that may exist upon the real estate of a person who has 
executed such bond, which foreclosure action shall be brought in like 
manner and subject to all the provisions of law applicable to an action 
to foreclose a mortgage on real estate. 

Sec. 63. Money as Proor.—(a) Proof of financial responsibility 
may be evidenced by the certificate of the Commissioners that the per- 
son named therein has deposited with them the sum of $25,000 in 
cash. The Commissioners shall not accept any such deposit and issue 
a certificate therefor unless such deposit is accompanied by evidence 
that there are no unsatisfied judgments of any character against the 
depositor in the locality where the depositor resides. 

(b) The Commissioners may accept as a substitute for a deposit of 
money required herein other security under such conditions as they 
may establish. ; 

Sec. 64. Appiicarion or Depostr.—Such deposit shall be used to 
satisfy in accordance with the provisions of this Act, any execution 
on a judgment issued against such person making the deposit for 
damages, including damages for care and loss of services, because of 
bodily injury to or death of any person, or for damages because of 
injury to or destruction of property, including the loss of use thereof, 
resulting from the ownership, maintenance, use or operation of a 
vehicle of a type subject to registration under the laws of the District 
of Columbia after such open was made. Money so deposited shall 
not be subject to attachment or execution unless such attachment or 
execution shall arise out of a wait for damages as aforesaid. 

Sec. 65. Owner May Give Proor ror Orners.—The owner of a 
motor vehicle may give proof of financial responsibility on behalf 
of his employee or a member of his immediate family or household 
in lieu of the furnishing of proof by any said person. The furnishing 
of such proof shall permit such person to operate only a motor vehic le 
covered by such proof. The Commissioners shall endorse appropriate 
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restrictions on the face of the license held by such person, or may 
issue a new license containing such restrictions. 

Sec. 66. SusstrruTion or Proor.—The Commissioners shall consent 
to the cancellation of any bond or certificate of insurance or return 
any money to the person entitled thereto upon the substitution and 
acceptance of other adequate proof of financial responsibility pur- 
suant to this Act. 

Sec. 67. Orner Proor May Br Requirev.—Whenever any proof 
of financial responsibility filed under the provisions of this Act no 
longer fulfills the purposes for which required, the Commissioners 
shall, for the purpose of this Act, require other proof as required by 
this Act and shall suspend the license and registration pending the 
filing of such other proof. 

Sec. 68. Duration or Proor.—WHeEN Proor May Br CANCELED 
or RerurNep.—(a) The Commissioners shall upon request consent to 
the immediate cancellation of any bond or certificate of insurance, 
or the Commissioners shall return to the person entitled thereto any 
money deposited pursuant to this Act as proof of financial responsi- 
bility, or the Commissioners shall waive the requirement of filing 
proof, in any of the following events: 

(1) At any time after three years from the date such proof was 
required when, during the three-year period preceding the request 
the Commissioners have not received record of a conviction or a 
forfeiture of bail which would require or permit the suspension 
or revocation of the license or registration of the person by or for 
whom such proof was furnished; or 

(2) In the event of the death of the person on whose behalf 
such proof was filed or the permanent incapacity of such person 
to operate a motor vehicle; or 

(3) In the event the person who has given proof surrenders 
his license and registration to the Commissioners. 

(b) The Commissioners shall not consent to the cancellation of any 
bond or the return of any money in the event any action for damages 
upon a liability covered by such proof is then pending or any judgment 
upon any such liability is then unsatisfied, or in the event the person 
who has filed such bond or deposited such money as within one 
year immediately preceding such request been involved as a driver or 
owner in any motor-vehicle accident resulting in injury or damage to 
the person or property of others. An affidavit of the applicant as to 
the nonexistence of such facts, or that he has been released from all of 
his liability, or has been finally adjudicated not to be lable, for such 
injury or damage, shall be sufficient evidence thereof in the absence 
of evidence to the contrary in the records of the Commissioners. 

(c) Whenever any person whose proof has been canceled or re- 
turned under subsection (a) (3) of this section applies for a license or 
registration within a period of three years from the date proof was 
originally required, any such application shall be refused unless the 
applicant shall reestablish such proof for the remainder of such three- 
year period. 
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VIOLATION OF PROVISIONS OF ACT, PENALTIES 


Src. 69. TRANsrer or Reetstration To Dergeat Purpose or Act 
Prouisitep.—(a) If an owner’s registration has been suspended here- 
under, such registration shall not be. transferred nor the vehicle in 
respect to which such registration was issued registered in any other 
name until the Commissioners are satisfied that such transfer of regis- 
tration is proposed in good faith and not for the purpose or with the 
effect of defeating the purposes of this Act. 

(b) Nothing in this section shall in anywise affect the rights of 
any conditional vendor, chattel, mortgagee or lessor of such a ‘vehicle 
registered in the name of another as owner who becomes subject to 
the provisions of this Act. 

(c) The Commissioners shall suspend the registration of any vehicle 
transferred in violation of the provisions of this section. 

Sec. 70. SuRRENDER OF LiceNsE AND Recisrration.—Any person 
whose license or registration shall have been suspended under any pro- 
vision of this Act, or whose policy of insurance or bond, when re- 
quired under this Act, shall have been canceled or terminated, shall 
immediately return his license and registration to the Commissioners. 
If any person shall fail to return to the Commissioners the license or 
registration as provided herein, the Commissioners shall forthwith 
direct any police officer to secure possession thereof and to return the 
same to the Commissioners. 

Sec. 71. Farture To Revorr Accipent.—Failure to report a motor- 
vehicle accident or to furnish additional information as required 
under section 10, 12, or 13 shall be punished by a fine not in excess 
of $100. 

Src. 72. Erroneous Report AND OrHer Orrenses.—(a) Any per- 
son who gives information required in such report or otherwise re- 
quired for such purpose knowing or having reason to believe that such 
information is false, or who shall forge, or, without authority, sign 
any evidence of proof of financial responsibility for the future, or 
who files or offers for filing any such evidence or proof knowing or 
having reason to believe that it is forged or signed without authority, 
shall be fined not more than $1,000 or imprisoned for not more than 
one year or both. 

(6) No person shall swear falsely to any affidavit required by the 
Commissioners under the authority of this Act. 

Sec. 73. Orpgrratinc A Moror Venice Wuen License [or Rects- 
TRATION] SusPeENDED OR Revoxep.—Any person whose license [or 
registration] has been suspended or revoked under this Act and who, 
during such suspension or revocation, drives any motor vehicle upon 
any highway [or knowingly permits any vehicle of a type subject to 
registration under the law of the District of Columbia owned by such 
person to be operated by another upon any highway], except as per- 
mitted under this Act, shall be fined not more than $500 or imprisoned 
not exceeding six months, or both. 

Sec. 74. Faure To Rerurn License or Rectstration.—Any per- 
son willfully failing to return license or registration as required in 
section 70 shall be fined not more than $500 or imprisoned not to ex- 
ceed thirty days, or both. 
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Sec. 75. Penarry ror Orner Vioiarions.—Any person who shall 
viol: ate | any provision of this Act for which no penalty is otherwise 
provided shall be fined not more than $500 or imprisoned not more 
than ninety days, or both. 

Sec. 76. Prosecutions. All prosecutions for violations of this Act 
shall be in the Municipal Court for the District of Columbia, in the 
name of the District of Columbia, by the corporation counsel or any 
ot his assistants. 


ArTICLE VII 
GENERAL PROVISIONS 


Sec. 77. Errecr or Heapines.— Article and section headings con 
tained herein shall not be dee med to govern, limit, modify or in any 
manner affect the scope, meaning or intent of the provisions of any 
article or section hereof. 

Sec. 78. Excerprion In Renarion To Veuictes INsuRED UNDER 
Oruer Laws.—Except for sections [10 and 65,] 7, 8, 70, 17, 12, 12, 
1}, and 15, this Act shall not apply [with respect] to any vehicle the 
owner of which has iimestind W ith the requirements of existing laws 
of the District of Columbia requiring insurance or other security on 
motor vehicles. 

Sec. 79. Senr-LNsurers.—(a) Any person in whose name more than 
twenty-five vehicles are registered in the District of Columbia may 
qualify as a self-insurer by obtaining a certificate of self-insurance 
issued | yy the Commissioners as provided in subsection (b) of this 
section. 

(b) The Commissioners may, in their discretion, upon the applica 
tion of such a person, issue a certificate of self-insurance when it Is 
satisfied that such person is possesse rd and will « ‘continue to be posse sec 


of ability to pay judgments obtained against such person. Such cet 
ifteste may be issued authorizing a person to act as a self-insuver fon 
either properiy damage or bodily injury, or both. 


(c) [ pon not less an five days’ notice and a hearing pursuant 
to such notice, the Commissioners may upon reasonable grounds cancel 
a certificate of self-insurance. Failure to pay any ‘oe grt nt within 
thirty days after such judgment shall have become final shall consti 
tute a reasonab le ground for the cancellation of a sentibesin of self- 
insurance. 

Sec. 80, AUTHORIZATION OF AppRopRIATIONS.—There is hereby au 
thorized to be appropriated out of the general fund of the District 
of ( ‘olumbia such sums as may be necessary to carry out the provisions 
of this Act. 

Sec. 81. Errecr or Rrorcanizarion Prawn Number 5.—Where any 
provision of this Act, or any amendment made by this Act, refers 
to an office or agency abolished by Reorganization Plan Number 5 of 
1952, such reference Bo ll be deemed to be the office, agency, or officer 
exercising the functions of the oflice or agency so abolished. 

Sec. 82. Repean or Exrstrinc Laws.—This Act shall in no respect 
be considered as a repeal of the ‘Traffic Acts of the District of Columbia, 
except as specifically provided herein, but shall be construed as sup 
plemental thereto. 


INSURANCE FOR CARS 41 


The Act of May 3, 1935 (49 Stat. 166, ch. 89; title 40, ch. 4, D. C. 
Code, 1951 edition), as amended, known as the Owners’ Financial 
Responsibility Act of the District of Columbia, is hereby repealed 
except with respect to any accident or judgment arising therefrom, or 
violation of the motor vehicle laws of the District of Columbia, occur- 
ring prior to the effective date of this Act. 

Seco. 85. Pasr Appticarion or Acr.—This Act shall not apply with 
respect to any accident, or judgment arising therefrom, or violation 
of the motor-vehicle laws of the District of Columbia, occurring prior 
to the effective date of this Act. 

Src. 84. Acr Nor To Prevenr Orner Process.—Nothing in this 
\ct shall be construed as preventing the plaintiff in any action at law 
from relying for relief upon the other processes provided by law. 

Sec. 8d. Univormiry or Inrerpereration.—This Act shall be so 
nterpreted and construed as to effectuate its general purpose to make 
t uniform with similar laws enacted by the Several States. 

Sec, 86. ConsriruTionaLiry.—If any part or parts of this Act shall 
be held unconstitutional, such unconstitutionality shall not affect t] 

lidity of the remaining parts of this Act. 

Sec. 87. Errecrive Dare or Actr.—This Act 


vearatter 1ts enactment. 


1e 


shall take effect one 








Calendar No. 2289 


85TH CONGRESS t SENATE { REPORT 
9d Session No. 2235 


FURTHER AMENDING THE ACT OF AUGUST 7, 1946, AS AMENDED 
BY THE ACT OF OCTOBER 25, 1951, AS THE SAME ARE AMENDED, 
TO PROVIDE FOR AN INCREASE IN THE AUTHORIZATION FOR 
FUNDS TO BE GRANTED FOR THE CONSTRUCTION OF HQRRITAL, ; 7 y 
FACILITIES IN THE DISTRICT OF COLUMBIA OF MICHIGAN 


Hes 22254 


—_— AUU / IoVU 


Aveust 7, 1958.—Ordered to be printed MAIN 
READING ROOM 


Mr. Morss, from the Committee on the District of Columbia, sub- 
mitted the following 


REPORT 
{To accompany S. 3259] 


The Committee on the District of Columbia, to whom was referred 
the bill (S. 3259) to further amend the act of August 7, 1946 (60 Stat. 
896), as amended by the act of October 25, 1951 (65 Stat. 657), as the 
same are amended, to provide for an increase in the authorization for 
funds to be granted for the construction of hospital facilities in the 
District of Columbia, after full consideration report favorably thereon 
with an amendment and recommend that the bill as amended do pass. 

Tbe amendment is as follows: 

Page 2, after line 4, insert a new section 2, as follows: 


Src. 2. Section 4 of the Act entitled ““An Act to amend the 
District of Columbia Hospital Center Act in order to extend 
the time and increase the authorization for appropriations 
for the purposes of such Act, and to provide that grants under 
such Act may be made to certain organizations organized to 
construct and operate hospital facilities in the District of 
Columbia,” approved February 15, 1958 (72 Stat. 15), is 
amended to read as follows: 

“Src. 4. The amendment made by this Act to section 5 of 
such Act of August 7, 1946, shall apply only with respect to 
grants from funds authorized by amendments made by this 
Act and by Acts approved subsequent to the approval of this 


Act.” 


20006 
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The purpose of this bill is to amend section 6 of the act of August 7, 
1946, an act to provide for the establishment of a modern, adequate, 
and efficient hospital center in the District of Columbia, to author- 
ize the making of grants for hospital facilities to private agencies in 
the District of Columbia, to provide a basis for repayment to the 
Government by the Commissioners of the District of Columbia, as 
amended, so as to increase the authorization for funds to be granted 
for the construction of hospital facilities in the District of Columbia 
by $1,020,000. Present authorization totals $39,710,000; upon en- 
actment of this measure, the total authorization for this purpose would 
be $40,730,000. 

The $1,020,000 increase would be applied in the following manner: 
$570,000 to be allocated to Columbia Hospital for Women and Lying- 
In-Asylum and $450,000 for allocation to Georgetown University 
Hospital. In each case the amounts so allocated are matched penny 
for penny by funds from the respective institutions. In each case the 
additional funds are necessary to complete construction previously 
authorized under terms of the Hospital Center Act, for which funds 
have previously been advanced. 

The bill as introduced was amended by the committee to provide 
that the formula for allocation of governmental funds conform to the 
practice reestablished in a similar act approved in the 2d session 
of the 85th Congress (Public Law 85-328). Under existing law the 
governmental funds authorized are derived evenly from Federal and 
District sources. The committee amendment provides that for this 
bill and henceforth 70 percent of the funds shall come from Federal 
sources and 30 percent of the funds from District sources. The total 
cost of improvements therefore, by percentage, under present law is 
as follows: 


Percent 
Hospital - 
Federal funds : . wo 
District funds 25 


These percentage distribution figures would be changed under the 
terms of the bill to: 
Percent 
Hospital nes . &0 
Federal funds 35 
District funds___-__--- : cs 15 


TED BY THE 
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The following table presents in summary form the estimated costs 
of the hospital center and grants-in-aid program as of April 1958: 


| 


Total esti- Estimated | Estimated 
Authorized by existing legislation |mated project} GSA project | _ District 
costs costs | liabilities ! 
| 
Hospital Center 8 ere _..| $23, 410,000 | $23,410,000 | $11, 705, 000 


Private hospitals 


Children’s Hospital | 23, 796,613 | 675, 913 | 337, 957 
Casualty Hospital . | 2, 937, 875 | 1, 300, 000 | 650, 000 
Colum bia Hospital { . 1, 717, 000 | 858, 500 | 429, 250 
Providence Hospital 8, 194, 080 | 4, 097, 040 | 2, 048, 520 
Georgetown University Hospital_-- e 2 5, 737, 000 1, 720, 000 | 860, 000 
Sibley Hospital . ‘ det 8, 697, 080 | 4, 319, 540 | 2, 159, 770 
Southeast Hospital ‘ . 6, 000, 000. | 3, 000, 000 | 900, 000 
| 37,079, 648 | 15, 970, 993 7, 385, 497 
Program administration ‘ cae 329, 007 329, 007 164, 503 
37, 408, 655 16, 300, 000 7, 550, 000 
Total, existing legislation ; =" ‘ -----| 60,818, 655 39, 710, 000 | 19, 255, 000 
Pending legislation (S. 3259), additional for private hospitals: | | 
Columbia Hospital : = 570, 000 | 171, 000 
Georgetown University Hospital__..-.--- . 450, 000 135, 000 
Total 1, 020, 000 306, 000 


150 percent of GSA project cost except for the Southeast Hospital which was set at 30 percent by Public 
Law 85-328 
2 Includes project costs involved prior to grants-in-aid under Public Law 221. 


Source: District government. 


JUSTIFICATION FOR THE INCREASED AUTHORIZATION 


Testimony presented to the committee indicated that the need for 
the increased authorization is based upon the following factors: 

(1) Substantial increase in construction costs of 14 percent over 
costs at the time original estimates were made. 

(2) In addition for Columbia Hospital, an unrealistic estimate on 
the part of the hospital consultant in the original estimates as evi- 
denced by the fact that the low bid exceeded the architect’s estimate 
by $927,500. 

3) Changes in construction requirements for Columbia Hospital 
necessitated by provisions in the District of Columbia Building and 
Health Department Codes which were not operative at the time of 
formulation of original plans. 
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A letter dated June 9, 1958, from the General Services Adminis- 
tration is herewith made a part of the report: 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., June 9, 1958. 
Hon. Wayne Morse, 
Chairman, Public Health, Education, Welfare, and Safety Sub- 
committee, Committee on the District of Columbia, United 
States Senate, Washington, D. C. 


Dear Mr. CuarrMan: On March 5 you were promised a further 
reply to your letter which requested the views of the General Services 
Administration on S. 3259, a bill to further amend the act of August 
7, 1946 (60 Stat. 896), as amended by the act of October 25, 1951 
(65 Stat. 657), as the same are amended, to provide for an increase in 
the authorization for funds to be granted for the construction of 
hospital facilities in the District of Columbia. 

Public Law 547 of July 15, 1952 (66 Stat. 637), and Public Law 112 
of June 30, 1955 (69 Stat. 199), amended Public Law 221 of October 
25, 1951 (65 Stat. 657), and appropriated funds to carry out the 
grant-in-aid program which was part of Public Law 648 of August 

1946 (60 Stat. 896). 

Public Law 207 of August 7, 1953, added Columbia Hospital for 
Women and Lying-in Asylum to those hospitals in the District of 
Columbia eligible for grant-in-aid under Public Law 221 of October 
25, 1951. Public Law 663 of August 26, 1954, added Georgetown 
University Hospital to the program. The appropriation made by 
Public Law 85-170 of August 28, 1957, in the amount of $290,000 
was divided evenly between Columbia and Georgetown Hospitals as 
supplements to their original grants. It was e xplained to the Appro- 
priations Committee, and supporting justification submitted at the 
time, that these amounts were insufficient to accomplish the entire 
extension, renovation, and remodeling contemplated and needed by 
the two hospitals, and that another supplemental grant would be 
required to carry the projects through to full completion and increase 
the GSA participation to the 50 percent permitted by law. A copy 
of the justification referred to is appended, together with a description 
of the two projects now under consideration, and a project statement 
of res present status of the grant-in-aid program. 

\pplications to this agency have since been made by the institutions 
for an increase in the grant to Columbia from $858,500 to $1,428,500 
and an increase in the grant to Georgetown from $1,720,000 to 
$2,170,000. The sum of the two increases is $1,020,000 to be granted 
to these mstitutions for the completion of these projects upon a 
matching fund basis. 

In view of the foregoing this agency favors the enactment of S. 325! 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report to your subcommittee. 

Sincerely yours, 
FRANKLIN FLoEere, Administrator. 


INCREASE FUNDS FOR HOSPITAL FACILITIES IN D. C. 


ATTACHMENT 
GENERAL SERVICES ADMINISTRATION 
SUPPLFMENTAL ESTIMATE OF APPROPRIATION, 1958 
HOSPITAL FACILITIES IN THE DISTRICT OF COLUMBIA, 1958 
APPROPRIATION LANGUAGE 


“Hospital facilities in the District of Columbia: For an 
additional amount for expenses necessary in carrying out the 
provisions of the Act of August 7, 1946 (60 Stat. 896), as 
amended, authorizing the establishment of a hospital center 
in the District ot Columbia including grants to private agen- 
cies for hospital facilities in said District, $290,000, to remain 
available until expended: Provided, That the limitation 
under this head in the Act of July 15, 1952 (66 Stat. 644), as 
amended, on the total amount to be provided for completion 
of grant projects, is increased from $13,010,000 to $13,300,- 
000.” 

GENERAL STATEMENT 


The act of August 7, 1946 (60 Stat. 896), as amended, au- 
thorized the sum of $36,710,000 to be appropriated at such 
times and in such amounts as the Congress shall determine, 
for the establishment in the District of Columbia, of a 
modern, adequate, and efficient hospital center and for the 
making of grants for hospital facilities to private agencies 
in the District of Columbia. 

Appropriations totaling $36,210,000 have been made to 
date for this program (including $19,500,000 for liquidation 
ot contract authority), leaving an unappropriated authoriza- 
tion of $500,000 available for completion of authorized 
projects. 

This estimate proposes an increase of $290,000 for addi- 
tional facilities at two of the hospitals participating in the 
grant program. Following is a summary of each provided 
and additional requirements for the two phases of the hospi- 
tal program: 





Appropria- | Appropria- 








Additional 

tions, prior| tion, 1958 require- 

| to 1958 | ments 

1. Construction of hospital center: | | 

Cash marae $2, 200, 000 | $1, 500, 000 0 
Liquidatien of contract authorization = _| 19, 500, 900 | 0 | 0 
aN WIN ee 13.910, 000 | 0 | $290, 000 
TOORE 2 < wenanc LinhibauWudeidsguceicesatdumel aaa 1, 500, 000 | 290, 000 


Grand total.........- Pie oat an Oe re 36, 500, 000 
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JUSTIFICATION 


Bids have been received for construction work at two 
hospitals participating in the grant-in-aid program, namely, 
Georgetown University Hospital and Columbia Hospital. 
However, due to substantial increases in construction costs 
over the past several years contracts for this work cannot be 
awarded within the amounts available for the respective 
projects. Neither of the two institutions will be able to 
accomplish all of the work planned and approved by GSA as 
being eligible for grant-in-aid funds without an increase in the 
Federal grant. 

Applications have been made by the institutions for an 
increase of $145,000 each in the grant allocation as set forth 
in letters dated August 9, 1947 (exhibits A and B). 

A brief description of the two projects follows: 


Ge orge town l n we rsity Flospital 


The project estimates used in preparing the present grant 
of $1,975,000 are as follows: 


Esti- Hill George- Proposed| George- George- 
Project mated Burton town Public town town 
ost aid matching Law matching, funds not 
funds 221 aid funds matched 
Nurses dormitory .../$1,720,000 | $314, 138 | $628,276 | $368, 793 | $368, 793 $40, 000 
Medical-Dental buildin 1, 192, 000 $18, 707 418, 707 354, 58¢ 
Electric 38, 000 19, 000 19. 000 
Food service 45, 000 22. OO 2? 500 i 
Water 13, 500 6, 750 6, 750 
Diagnostic building i 2. 340, 000 625, 00K 625, 000 545, 000 545. 000 
Remodeling a ‘ 388, 5 194, 250 194, 250 
Total 5, 737, 000 939, 138 (1, 253, 276 (1, 575,000 |1, 575, 000 394. 56 
This it is f ‘ 0 ind an l 
This ite is f rk ¢ 4 e cf i G | 1] 
but which Lot x used i ] ‘ 
D no Build ie 
Construction " a . $2, 058, 000 
Equipmen a : 112, 940 
Architect’s f , ete ‘ 169, 060 
Total...... 2 See — . 2,340,000 


The low bid received on August 7 for the Diagnostic Building 


is $2,448,000, or $390,000 in excess of the estimated cost. 
This difference forms the basis for the present application for 
an increase of $145,000 in the allocation. Bids for the 
Medical-Dental Building are scheduled for opening in 
September. 

The present grant allocation $1, 575, 000 


Additional funds requested 145, 000 


Total amount required : 1, 720, 000 
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Columbia Hospital 

The project estimates used in preparing the present grant 
of $713,500 are as follows: 
Construction contracts_............-- Sie A ee a aR eee $1, 159, 480 
Eouinment, ground. ....c.eccc sce sigan ached cheetahs 48, 000 
Hauimmont, COU it q. «i600 desudicnwatawace ieee, te done 118, 228 
APORIUROL COUN iis a lc Se tamaneanicnsdnnnnnseueledbe 101, 292 


Deuinctvcadednaten acetaeegews 1, 427, 000 
Bids were opened September 18, 1956, the low bid being 
$2,008,084. The low bidder immediately claimed that he had 
erroneously omitted from his bid an item having a value of 
$122,000. All bids were rejected due to insufficient funds. 

A review of the original estimate indicated that the differ- 
ence between the original estimated cost and the low bid was 
due to (a) an unrealistic estimate (made by the hospital 
consultant), (6) an increase in Hated scope of work, such as 
air-¢c onditioning and additional toilet rooms, and (ce) in- 
crease cost indices. 

With GSA approval, the hospital divided the work into 
seven stages with the view of modifying the program to suit 
available funds. Arrangements were made accordingly with 
the architect to revise bid documents and readvertise. The 
low bid received August 6, 1957, after readvertising, was as 
follows: 


Total...< ica 


Base bid 5 $1, 582, 000 
Alternate No. 1 ee “ 1, 667, 000 
Alternate No. 2 ek. St ne eh ae _ 1, 841,000 
Alternate No. 3 a 2, 124, 000 
Alternate No. 4____- ; eds sera 2, 222, 000 
Alternate No. 5 se a Sol got SAPS ga nce sssce epeer- oes 
Alternate No. 6_. bs Ran tea Sl adi art hin ii te 2, 354, 500 


Total project costs on the bs asis of bs ase bid plus alternates 
Nos. 1 and 2, will approximate the following: 


Construction — _-—-_- ; a Ree nf sae $1, 841, 000 
Architeet’s fees “ pave : : TR ts ce 110, 694 
Equipment Sire 75, 000 
Administrative __-_ re Lee 18, 000 

Total ‘ ‘ : - 2, 044, 694 


This revised project cost of $2,044,694 fovens the basis for 
the present application for an increase of $145,000 in the 
alloc beni 
The present grant allocation is swena S¢10, BOO 
Additional funds requested ___ : ee 


Total amount required oeticls Bae 500 
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Status of grant-in-aid program 
Following is a list of eligible private agencies participating 
in the grant-in-aid program and the estimated total grant 


allocations. 


Project 


Children’s Hospital 


| 
| 
| 


Amount 
allocated 


$675, 913 


Additional 
amount 
required 


| 


$675, 913 


Providence Hospital 4, 097, 040 | | 4, 097, 040 
Casualty Hospital. . 1, 300, 000 |. at 1, 300, 000 
Sibley Memorial Hospit: al. PE DERE AR SEAR | 4,319, 540 |__.- : | 4.319, 540 
Georgetown University Hos pits “ps eae ay | 1, 575, 000 | $145, 000 1, 720, 000 
IR I emiipmmaid 713, 500 | 


145, 000 | 858, 500 


SL, ccrnscnndosadooucs ede cabal 329, 007 329, 007 


CN eine eames 13, 010, 000 | 290, 000 13, 300, 000 
| 


Early consideration of this supplemental estimate of 
$290,000 is requested in order that the pending low bids for 
the construction work at the two participating hospitals may 
be accepted. 

You will note that the justification clearly states that 
additional funds will be required to complete these two 
grant-in-aid projects. The present request for the increase 
in appropriations is to complete both projects as conditions 
now exist. No further funds will be requested for these two 
projects and the hospitals will be so advised. 


Description of the Georgetown and Columbia projects as they are now 


plan ne d 


GEORGETOWN UNIVERSITY HOSPITAL 
Estimated cost 





School of nursing quarters, work complete 


Hill-Burton funds $314, 138 


Georgetown matching funds for Hill- 
Burton, 2 to 1__- - : 628, 276 
Public Law 221 342, 010 
Georgetown matching funds" for Pub- 
lic Law 221, 1 to 1__-_. 342, 010 
Georgetown funds (not used for match- 
DO oo oe ec iias 90, 566 i 
$1, 717, 000 | 
Medical-dental residents quarters under | 
construction: , 
Public Law 221- 612, 500 '} 
Georgetown m: itchi ing funds for Pp ub lic af 
Peal. b 60 Beccccsumaxan nyse 612, 500 i 
———-——~ 1, 225, 000 * i 
Diagnostic treatment, research buildings 
under construction: | 
RN RRND 625, 000 
Fema” matching funds for Hill- 
Burton, 1 to 1 ‘ Sc 625, 000 
NIH research grant 320. 000 
Georgetown matching funds for NIH H 
grant, 1 to 1 Pw 220, 000 
Publie Law 221 623, 500 
Georgetown matching funds for Public | 
Law 221, 1 to 1_... aii 623, 500 | 


2, 937, 090 
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Description of the Georgetown and Columbia projects as they are now 
planned—Continued 


GEORGETOWN UNIVERSITY HOSPITAL—continued 
Estimated cost 
Hospital renovation, work underway: 
Public Law 221. 2628 aunwaw. .9010;490 
Georgetown ms: itching funds for Public 
DW eek. baie oak ae es hee eee 310, 490 
——_—_—__———- $620, 980 
Research reading room, plans being pre- 
pared: 
PRU LAW Zaks. cs cowasabueeennees 281, 500 


Geortown matching funds for Public 


Oi BB as cast, weer cyt Go cn ws 281, 500 
Georgetown funds (not used for m: 1tch- 
ing) _ - ra ee es 19, 000 
See 582, 000 
Total project niinieeaks ie odes eae 7, 081, 980 


Total grant-in-aid needed under 
Public Law 221- Sexep ste A tac: Seacesst 
612, 500 
623, 500 
310, 490 
281, 500 
wo 2, 170, 000 
Status of grants to Georgetown Hospital: 
Public Law 221, grant-in-aid, original_. 1, 5 
Public Law 221, grant-in-aid, supple- 
mental as hea clk A elie oS ae ON ae ee 145, 000 
Public Law 221, gr: int-in-aid, proposed. 450, 000 
————_--—— 2, 170, 000 


75, 000 


COLUMBIA HOSPITAL FOR WOMEN AND LYING-IN-ASYLUM 


Construction contracts, work now underway: 


Addition and remodeling ee wasceonuses - see 
Remodeling and alterations nee ide d to ae 
project eee aege Sh kie 380, 986 
Group I, equipme nt not in 1 construction contract ete deere 48, 000 
Group II, equipment not in construction contract ------ 118, 228 


Survey and soil investigation Sewer te eet ote eR ce a eed 349 
Architect’s fees ine — supervision Se as 2S 180, 532 
Administrative costs (clerk of the works, ete. ) a 40, 905 
Contingencies to allow for contract change orders, ete. 100, 000 


2, 857, 000 
Source of funds: 


Public Law 221, grant-in-aid, original. $713, 500 
Public Law 221, er supple- 

mental__ i i 145, 000 
Public Law 221, grant- in-aid, propose d 570, 000 


428, 500 
Columbia Hospital matching funds_-_------ i 428, 500 


SOM a ic ts UR Shah a ta a al ee 2, 857, 000 
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Present status of the grant-in-aid program 
; — 
Grant Status 
amount 


| 


Children’s Hospital, grant No. 1-.-- -| $441,913 | Work complete. 

Children’s Hospital, grant No. 2--- 234,000 | Work underway. 
Providence Hospital--- | 4,097,040 | Work complete. 

Casualty Hospital 1, 300, 000 Work underway. 

Columbia Hospital 858, 500 Do. 

Georgetown Hospital = once) Sp tan: I Do. 

Sibley Hospital ..-| 14,319,540 | Drawings being prepared. 
Southeast Hospital - -- 1 3,000,000 | Tentative plans being pre- 


pared. 
Administration _-_-- 329, 007 | 


Total___- 


} 
| 
| 
| ; 
| 16, 300, 000 
| | 





i These amounts have been earmarked for these 2 projects but grants have not been made 


The Commissioners of the District of Columbia indicated in thei 
testimony that they felt constrained to object to passage of the bill 
as introduced; however, they did not object to increased grants to 
the two hospitals based entirely on the recognized increase in the con- 
struction costs over the original estimates, conditioned upon the addi- 
tion to the bill of an amendment which would change the District of 
Columbia participation rate in the grants from 50 percent to 30 per- 
cent. It was this testimony in part which resulted in the committee 
amendment as previously set forth. 

Enactment of this bill will involve an expenditure to the District of 
Columbia estimated at $1,020,000. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed is shown in roman 


(60 Stat. 896; 65 Stat. 657) 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That in order to provide 
more adequate hospital facilities in the District of Columbia the 
Federal Works Administrator is authorized to acquire land and 
construct buildings and to these ends is empowered: 

(a) to acquire prior to the approval of title by the Attorney 
General (without regard to sections 1136, as amended, and 3709 
of the Revised Statutes) improved or unimproved lands or 
interests in lands in the District of Columbia by purchase, dona- 
tion, exchange, or condemnation (including proceedings under 
the Acts of August 1, 1888 (25 Stat. 357), March 1, 1929 (45 Stat. 
1415), and February 26, 1931 (46 Stat. 1421)) for such hospital 
facilities; 

(b) by contracts or otherwise (without regard to sections 1136, 
as amended, and 3709 of the Revised Statutes, and section 322 of 
the Act of June 30, 1932 (47 Stat. 412)), prior to approval of title 
by the Attorney General, to make surveys and investigations, to 
plan, design, and construct hospital facilities in the District of 
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Columbia on lands or interests in lands acquired under the pro- 
visions of subsection (a) hereof or on other lands of the United 
States which may be available (the transfers of which for this 
purpose by the Federal agency having jurisdiction thereof are 
hereby authorized notwithstanding any other provision of law), 
provide proper approaches thereto, utilities, and procure neces 
sary materials, supplies, articles, equipment, and machinery, and 
do all things in connection therewith to carry out the provisions 
of this Act; and 
(c) To make grants to private agencies in cash, or in land or other 
property (which the Administrator is hereby authorized to acquire 
for such purpose by purchase, condemnation, or otherwise including 
the transfer to the Lucy Webb Hayes National Training School for 
Deaconesses and Missionaries, including Sibley Memorial Hospital, 
a corporation organized under the laws of the District of Columbia, 
hereinafter referred to as “Sibley Memorial Hospital’, of so much of 
the lands of the United States reserved for a site for the National 
Training School for Girls by the Act of July 14, 1892 (27 Stat. 165), 
as amended, not exceeding twelve acres, as the ‘halons deter- 
mines will provide an adequate site for the new Sibley Memorial 
Hospital and Nurses Home project, in exchange for the transfer by 
the Sibley Memorial Hospital, as hereinafter provided, of the land 
and buildings comprising the site of the hospital and nurses home 
now held by the Hahnemann Hospital of the District of Columbia, 
formerly the National Homeopathic Association, a corporation organ- 
ized under the laws of the District of Columbia, hereinafter referred to 
as Hahnemann Hospital, upon such terms and conditions as the 
Administrator determines to be in the public interest: Provided, That 
the exchange of properties herein authorized shall not be made until 
the Administrator determines the fair market value of the respective 
properties to be exchanged and credits in the grant agreement to be 
executed between the United States of America and the Sibley 
Memorial Hospital to the appropriate transferee the amount by which 
the value of one property exceeds the value of the other property: 
Provided further, That the value of any interest in the properties to 
be exchanged which the District of Columbia may have, as deter- 
mined by the Administrator of General Services, shall be credited 
against the amount repayable by the Commissioners of the District 
of Columbia pursuant to section 5 of this Act: Provided further, That 
the Administrator may, in his discretion, with the consent of the 
Sibley Memorial Hospital, defer the exchange of deeds to such prop- 
erties until such time as construction of the new Sibley Memorial 
Hospital and Nurses Home is determined by him to have been sub- 
stantially completed: And provided further, That the board of trustees 
of the Hahnemann Hospital are hereby empowered to transfer and 
convey to the Sibley Memorial Hospital, upon such terms as may be 
approved by the Administrator, all the property, real, personal, and 
mixed of the Hahnemann Hospital, and dissolve the same; and the 
Sibley Memorial Hospital is hereby empowered to lease, sell, ex- 
change, or otherwise dispose of all such property and apply the 
proceeds to the objects for which the Sibley Memorial Hospital is 
incorporated: Provided, however, That the provisions of this Act shall 
not be construed to make the United States liable in any way on 
account of said transfer, or the changing of the direction of any 
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charitable trust involved in such action) upon such terms and in such 
amounts or of such value as the Administrator may deem to be in the 
public interest to enable such private agencies to make surveys and 
investigations, to plan, design, construct, remodel, relocate, rebuild, 
renovate, extend, equip, furnish, or repair hospital facilities in the 
District of Columbia: Provided, That in no event shall the amount 
or value of the grant exceed 50 per centum of the value of the hospital 
plant of a private agency as improved with the aid of such grant: 
Provided further, That, except in the case of the construction and equip- 
ment of a new hospital, no such grant shall be made to any private 
agency unless such private agency shall obligate itself to pay at 
least 50 per centum of the cost of any project for which such grant 
is made. As used in this Act, the term “private agencies” ‘shall 
mean any nonprofit private agencies operating, or organized to con- 
struct and operate, hospital facilities in the District of Columbia. 

Sec. 2. Notwithstanding any other provision ne egal whether relating 
to the acquisition, handling, or disposal of real or other property 
by the United States or to other matters, ret Fede ral Works Admin- 
istrator, with respect to any hospital facilities acquired or constructed 
under the provisions of this Act, is authorized to enter into leases with 
private agencies for the operation and maintenance of such hospital 
facilities or usable separable portions thereof upon such terms, 
including the period of any such leases, annual rentals, provision for 
joint use of facilities, provisions for operation, maintenance, repair, 
and replacement of buildings, equipment, machinery, and furnishings 
and appropriate security to assure the performance of any such leases, 
and to sell for cash or credit or to convey in exchange for other proper- 
ties any such hospital facilities or usable separable portion thereof 
to private agencies on such terms as may be deemed by the Adminis- 
trator to be in the public interest: Provided, That all hospitals partic i- 
pating in such center shall be required either to convey to the Govern- 
ment, free and clear of all incumbrance, the land and buildings now 
held by them or to sell the same at such prices as is agreed to and 
approved by the Federal Works Administrator and to pay the pro- 
ceeds thereof to the Government at the option of the Federal Works 
Agency. 

Sec. 3. In carrying out the purposes of this Act, the Federal Works 
Administrator shall provide a hospital center of such size and design 
as he shall deem feasible and economical of operation. 

Sec. 4. In carrying out the provisions of this Act the Federal Works 
Administrator is authorized to utilize the services of or to act through 
the United States Public Health Service in the Federal Security 
Agency, the Federal Works Agency, and any other department or 
agency of the United States, and any funds appropriated pursuant to 
this Act shall be available for transfer to such de :partment or agency 
in reimbursement thereof. 

Sec. 5. Thirty per centum of the net amount expended by the 
Administrator of General Services under this Act shall be charged 
against the District of Columbia and shall be repaid to the Govern- 
ment by the Commissioners of the District of Columbia at the annual 
rate, without interest, of 3 per centum of such 30 per centum. The 
District of Columbia shall be entitled to 30 per centum of the sale 
price of any of the properties sold by the Administrator of General 
Services under section 2 of this Act, other than properties the value 
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of which is deducted from the gross amount expended to determine 
the net amount upon which the 30 per centum to be charged against 
the District of Columbia is computed, and the District of Columbia 
shall also be entitled to receive 30 per centum of any rentals received 
from the leasing of any of the hospital facilities acquired or constructed 
by the Administrator of General Services under this Act. The amounts 
which may be due the District hereunder shall be credited on the 
amount owed the Government by the District of Columbia until such 
obligation of the District is discharged in full. 

Sec. 6. For carrying out the purposes of this Act, including adminis- 
trative expenses, there is hereby authorized to be appropriated during 
the period ending June 30, 1959, the sum of [$39,710,000] $40,730,000 
to be appropriated at such times and in such amounts as the Congress 
shall determine. 

Sec. 7. The Administrator, upon application of any private agency 
particip: iting under the provisions of this Act, with respect to any lien 
or encumbrance of the United States created prior to June 28, 1941, 
under authority of the Act of March 3, 1893 (27 Stat. 552; title 32, 
D. C. Code, 1950 edition, sec. 1003), or similar statutory provision 
including but not limited to the Act of February 25, 1885 (23 Stat. 
310), the Act of March 2, 1889 (25 Stat. 807), the Act of March 4, 
1907 (34 Stat. 1295, 1350), and the Act of July 28, 1866 (14 Stat. 310, 
317), as amended and supplemented, existing upon or against any 
lands acquired or buildings or improvements constructed thereon, 
with moneys in whole or in part appropriated or expended under 
authority of any Act of Congress, which lands and improvements are 
now held by any nonprofit private hospital agencies operating hospital 
facilities in the District of Columbia and participating in the District 
of Columbia Hospita! program under the provisions of this Act, and 
which are determined by the Administrator to be no longer required 
for hospital purposes, shall equitably determine the amount to which 
the United States would be entitled to reimbursement in the event of 
the dissolution of any such private agency or in the event of the 
disposal of such property by any such private agency, by ascertaining 
as near as may be practicable the proportionate amount which any 
such lien bears to any other contribution or fund used for such pur- 
poses; and the lien in the amount so determined, upon acceptance by 
any such agency, shall be transferred from and in discharge of the old 
hospital site to and become a lien against the land upon which the 
new hospital facilities have been constructed or otherwise provided 
for any such private agency under the provisions of this Act, as 
amended: Provided, That any such lien so transferred shall be con- 
solidated with the lien created upon the acceptance of any grant of 
funds from the administrator of General Services Administration under 
authority of this Act, as amended and the provisions of the Act of 
March 8, 1893 (27 Stat. 552), and shall be subordinate to any deed 
of trust, mortgage, or other security or encumbrance on such property 
then existing, or hereafter created for the purpose of providing new or 
additional hospital facilities. 
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(71 Stat. 243; 72 Stat. 15) 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the last sentence of the 
first section of the Act entitled “An Act to provide for the establish- 
ment of a modern, adequate, and efficient hospital center in the 
District of Columbia, to authorize the making of grants for hospital 
facilities to private agencies in the District of Columbia, to provide 
a basis for repayment to the Government by the Commissioners of the 
District of Columbia, and for other purposes”, approved August 7, 
1946 (60 Stat. 896), as amended, is amended by inserting after 
“operating” a comma and “or organized to construct and operate,’’. 

Sec. 2. Section 5 of such Act of August 7, 1946, is amended to read 
as gar 

“Sec. 5. Thirty per centum of the net amount expended by the 
Sildiininieaton of General Services under this Act shall be charged 
against the District of Columbia and shall be repaid to the Govern- 
ment by the Commissioners of the District of Columbia at the annual 
rate, without interest, of 3 per centum of such 30 per centum. The 
District of Columbia shall be entitled to 30 per centum of the sale 
price of any of the properties sold by the Administrator of General 
Services under section 2 of this Act, other than properties the value 
of which is deducted from the gross amount expended to determine 
the net amount upon which the 30 per centum to be charged against 
the District of Columbia is computed, and the District of Columbia 
shall also be entitled to receive 30 per centum of any rentals received 
from the leasing of any of the hospital facilities acquired or constructed 
by the Administrator of General Services under this Act. The amounts 
which may be due the District hereunder shall be credited on the 
amount owed the Government by the District of Columbia until such 
obligation of the District is discharged in full.” 

Sec. 3. Section 6 of such Act of August 7, 1946, is amended (1) by 
striking out “£1958” and inserting in lieu thereof “1959 : and (2) by 
striking out “$36,710,000” and inserting in lieu thereof “$39,710,000”. 

Sec. 4. The amendment made by this Act to section 5 5 of such Act 
of August 7, 1946, shall apply only with respect to grants from funds 
authorized by amendments made by this Act and by Acts approved 
subsequent to the approval of this Act. 


nm 
WY 


Calendar No.2290 


85TH CONGRESS SENATE REPORT 
2d Session No. 2236 





REGULATING THE PRACTICE OF PHYSICAL THERAPY 
BY REGISTERED PHYSICAL THERAPISTS IN THE DIS- 
TRICT OF COLUMBIA 


Avaust 7, 1958.—Ordered to be printed 


Mr. Morss, from the Committee on the District of C hibia, Ah 
; au , HIGAN 
submitted the following ‘OF 


Rete 
KMUU 


REPORT 
MAIN 
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The Committee on the District of Columbia, to whom was referred 
the bill (S. 3843) to regulate the practice of physical therapy by 
registered physical therapists in the District of Columbia, after full 
consideration, report favorably thereon with amendments and recom- 
mend that the bill, as amended, do pass. 

The amendments are as follows: 

Page 2, after line 16 insert a new subsection as follows: 

(e) The word ‘State’ or “States” shall be deemed to 
include any Territory of the United States and the Com- 
monwealth of Puerto Rico. 


Page 4, lines 10 and 11, strike the words “number of physical 
therapists” and insert in lieu thereof the word “persons’’. 

Page 4, strike lines 12 through 21 inclusive and insert in lieu thereof 
the following: ‘(Commissioners shall determine. ‘The Commissioners 
are authorized to”’. 

Page 7, line 4, strike the word “Columbia,” and insert in lieu 
thereof the following: ‘‘Columbia for a period of two years immediately 
preceding the effective date of this Act,”’. 

Page 8, line 6, strike the words “not more than four times a year” 
and insert in lieu thereof ‘at such times and places as the Com- 
missioners may determine’’. 

Page 8, strike lines 10 through 14 inclusive and insert in lieu thereof 
the following: 

The examination shall embrace such coverage of the 
following subjects to determine the applicant’s qualification: 
The 
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Page 8, line 22, strike the word “Each” and insert in lieu thereof 
the words ‘‘For each” 

Page 9, line 4, strike the words “‘or Territory”’ 

Page 9, line 5, strike the word “admitted” and insert in lieu thereof 
the word “registered” 

Page 9, line 18, strike the words “or licensed’”’ 

Page 10, line 7, strike the words “‘or license’’ 

Page 10, line 10, immediately before the word ‘‘fee’’ insert the 
word “‘renewal”’ 

Page 10, at the end of line 10, insert the following sentence: 


The commissioners are authorized, after a public hearing, 
to change from time to time, the period for which the regis- 
tration or renewal thereof may be issued, and the time for 
mailing an application for renewal of registration and the 
time for the filing of such application. 

Page 11, line 12, strike the words ‘or repeatedly”’ 

Page 12, line 17, strike the figure “66” and insert in lieu thereof the 

figure “68” 

Page 15, after line 4 insert a new subsection as follows: 

(b) Upon the change of a registration period as authorized 
by subsection (a) of section 12 the fee for registration or re- 
newal of registration shall be prorated on the basis of the 
time covere sd. 
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Page 15, line 5, strike the letter “‘(b)”’ and insert in lieu thereof “‘(c) 
Page 15, line 20, strike all of section 22 down to and including line 
24 and insert in lieu thereof the following: 
Src. 22. Nothing in this Act shall be construed so as to 
affect the authority vested in the Board of Commissioners 
of the District of Columbia by Reorganization Plan No. 5 
of 1952 (66 Stat. 824). The performance of any function 
vested by this Act in the Board of Commissioners or in any 
office or agency under the jurisdiction and control of said 
Board of Commissioners may be delegated by said Board of 
Commissioners in accordance with section 3 of such plan. 


PURPOSE 


The purpose of the bill is to enable the Commissioners of the District 
of Columbia to regulate by examination and licensing the practice of 
physical therapy in the District of Columbia. No license is now 

required in the District of Columbia, although the State of Maryland 
presently requires individuals engaged in this activity to be licensed 
and legislation in this field is pending in the State of Virginia. The 
bill, as amended, is recommended by the Commissioners of the District 
of Columbia, and is endorsed by the District of Columbia Medical 
Society. 

HISTORY OF LEGISLATION 


Hearings were held on the bill on June 25, 1958. Following the hear- 
ings, at which representatives of the Metropolitan District of Columbia 
Chapter of the American Physical Therapy Association testified in 
favor of the bill and at which counsel for the Greater Washington 
Chiropractic Society, Inc. offered certain objections to portions of the 
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bill, at the direction of the Chairman of the Subcommittee on Public 
Health, Education, Welfare, and Safety a conference of the interested 
groups was held for the purpose of developing and presenting to the 
subcommittee such amendments as could be mutually agreed upon. 
As a result of this conference an amendment respecting the length of 
prior experience applicable to persons licensed under the “grand- 
father clause”’ (sec. 9 of the bill) was submitted to and adopted by the 
committee. On other aspects of the bill to which objection had been 
offered, the committee concurred with the findings of Mr. C. Belden 
White, II, Assistant Corporation Counsel, to the chairman of the sub- 
committee in a letter dated June 26, 1958, which is made herewith a 
part of the report. 


GOVERNMENT OF THE District oF CoLUMBIA, 
OFFICE OF THE CORPORATION COUNSEL, 
Washington, D. C., June 26, 1958. 
Hon. Wayne Morssz, 

Chairman, Subcommittee on Public Health, Education, Welfare 
and Safe ty, Committee on the District of Columbia, United 
States Senate, Washington, D.C. 

My Dear Senator Morse: At the Senate Subcommittee hearing 
on June 25, 1958, on S. 3843 to regulate the practice of physical 
therapy by registered physical-therapists in the District of Columbia, 
there was incorporated in the record of the hearing the statement of 
oe D. Harrigan, general counsel of the Greater Washington 

Chiropractic Society, Inc., before the Senate District Subcommittee 
on Health and Safe ty relative to S. 3843, June 25, 1958. This state- 
ment contains certain criticisms of parts of S. 3843 and certain sug- 
gested amendments thereto. 

At the conclusion of the hearing you requested that I prepare 
a written statement incorporating the views of the proponents of 
S. 3843 addressed to the criticisms and suggestions contained in 
Mr. Harrigan’s statement. 

After adjournment of the hearing on S. 3843, the following met and 
discussed the statement of Mr. Harrigan: William P. Gulledge; 
Charles Lee; the following members of the District chapter, American 
Physical Therapy Society: Dorothy R. Leland, Robert D. Becker, 
Margaret L. Sexton, Charles W. Hartman, M: ajor srunetta Gillet; 
Richard A. Bishop, sea American Physical Therapy Society; 
Daniel A. Finucane, M. D., Director, Department of Public Health, 
District of Columbia Government; John A. Adams, M. D., represent- 
ing the District of Columbia Medical Society; Robert F. Cogswell, 
Director, Department of Occupations and Professions, District of 
Columbia Government; C. Belden White IJ, Assistant Cooperation 
Counsel, District of Columbia. Mr. Edward D. Harrigan was also 
present at the discussion, but took no part in the opinions as hereinafter 
set forth. Each criticism and suggested amendment was fully dis- 
cussed, and the following is the unanimous opinion of all present 
(except Mr. Harrigan). 

The language in subsection (d) of section 2 is not in conflict with 
the language in subsection (e) of section 4, and should remain as 
written, because subsection (e) of section 4 pertains to work done by 
an employee of a doctor in a doctor’s private office under his immediate 
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supervision and direction, whereas subsection (d) of section 2 pertains 
to work done by a physical therapist on patients sent to her office by 
a physician who prescribes the general treatment to be followed. 

That no amendment be made to subsection (c) of section 2 by 
the” insertion of the words “vertebral adjustment, spinal manipula- 
tion” following the word “‘radium” on page 2, line 9. The group was 
of the opinion that this prohibition is included in the prohibitions 
contained in section 16 pertaining to the nonauthorization of a physi- 
cal therapist to practice medicine, osteopathy, chiropractic, or any 
other method or form of healing. It was the consensus of the group, 
therefore, that there be no change made in subsection (c) of section 2, 
but that this point should be explicitly covered in the committee 
report on 8. 3843 

The group was of the opinion that, since the bill covers a munic- 
ipal rather than a Federal subject, the subpena powers should be 
confined to those of a municipal court, rather than a Federal court, 
and therefore subsection (b) of section 7 should remain as written. 

4. Mr. Harrigan’s final recommendation deals with section 9, regis- 
tration without examination, or the so-called grandfather clause. The 
group was of the opinion that section 9 be amended to provide for a 
mandatory minimum of 2 years’ experience as a physical therapist in 
the District of Columbia immediately prior to the effective date of 
the act. Therefore, it recommends the following amendment be made 
to S. 3843: Page 7, line 4, insert the following immediately before the 
words “and that’ in line 4: “for a period of 2 years immediately 
preceding the effective date of this Act,”’ 

The group was also of the opinion that the following subsection (e) 
be added to section 2 of S. 3843: 

“(e) The word ‘State’ or ‘States’ shall be deemed to include any 
Territory of the United States, and the Commonwealth of Puerto 
Rico”’ 

If the above subsection (e) be added to section 2, then it is suggested 
that the words “or Territory”’ occurring in line 4, page 9, be stricken. 

Sincerely yours, 
BeL.pen Wuire II, 
Assistant Corporation Counsel, District of Columbia. 


SECTIONAL ANALYSIS 


The 23 sections of the bill are briefly summarized for the information 
of the Senate as follows: 

Section 1 provides that the act may be cited as the Physical 
Therapists Practice Act. 

Section 2 defines the terms used in the bill. 

Section 3 exempts from the act, Federal and District employees in 
the performance of official duty. 

Section 4 provides that no person shall practice physical therapy in 
the District unless registered or specifically exempted by the legisla- 
tion, nor may they represent themselves as registered if they are not, 
it restricts the use of identifying abbreviations and insignia to those 
who are registered under the legislation, but it does not prohibit the 
practice of any profession by person properly registered or licensed to 
do so. 
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Section 5 vests with the Commissioners power to delegate their 
functions under the legislation. 

Section 6 provides for the establishment, composition, qualifications, 
and remuneration of a board of examiners. 

Section 7 (a) provides for the duties and rulemaking powers of the 
Commissioners under the act. 

Section 7 (b) permits the Commissioners to make studies and in- 

vestigations necessary for them to perform their functions and pro- 
vides them with authority to take testimony under oath and to issue 
subpenas. 

Section 8 directs that qualified applicants shall be registered and 
furnished with evidence of proper registration. 

Section 9 establishes standards for registration without examination 
under certain standards. 

Section 10 provides that the Commissioners shall conduct examina- 
tions and establishes standards needed to be met by applicants in 
addition to the examination on such factors as age, character, health, 
and education. Fees for the examination are prescribed. 

Section 11 provides for reciprocity to physical therapists licensed 
in other jurisdictions having comparable standards and prescribes the 
fees to be charged for the service. 

Section 12 provides for the annual renewal of registration and the 
establishment of a nonpracticing list. 

Section 13 establishes procedures for the denial, revocation, and 
suspension of registration to a person under listed circumstances 
relating to fraud, conviction of crimes involving moral turpitude, 
alcoholic, or drug addiction, willful violation of rules and regulations 
established by the Commissioners under the legislation, mental incom- 
pentency, practice of medicine or physical therapy independently of 
prescription or direction of a person licensed to practice under the 
Healing Arts Practice Act, or who is otherwise professionally incapaci- 
tated. Section 13 further provides that 10 days after notice of hearing 
has been mailed, the registration can be denied, suspended, or revoked. 

Section 14 establishes procedures for court review of final decisions 
and orders of the Commissioners in performing their functions under 
the legislation. 

Section 15 provides that it shall be unlawful for any person to sell or 
fraudulently obtain for any person a diploma, license, certificate of 
registration, or document required by the legislation or by the Com- 
missioners under their authority; practice physical therapy under any 
fraudulently procured record or document; use a designation implying 
registration unless registered; practice during any period of suspension 
or revocation. 

Section 16 restricts the practice of physical therapy in the treatment 
of human ailments to that performed under the direction of a licensed 
practitioner of the healing arts. 

Section 17 provides penalties. Violation of the provisions of sec- 
tions 4, 15, or 16 of the act would be a misdemeanor punishable by a 
fine of $500 or not more than 1 year of imprisonment or both. 

Section 18 provides for prosecution of violations and establishes 
that a single proved instance of violation shall be sufficient to convict. 

Section 19 provides for the fixing and changes of fees specified in 
the legislation after public hearing by the Commissioners in order to 
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provide funds for the administration of the legislation approximate 
to the costs thereof. Fees are to be paid into the Treasury to the 
credit of the District of Columbia. 

Section 20 is the severability clause. 

Section 21 authorizes appropriations to carry out the functions of 
the act. 

Section 22 relates to Reorganization Plan No. 5 and the transfer- 
ability of functions thereunder. 

Section 23 provides for an effective date of April 1, succeeding the 
90th day after approval. 


COST 


The Committee has been informed that the annual costs of opera- 
tion under the legislation has been estimated to be about $6,000 per 


annum. 
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The Committee on the District of Columbia, to whom was referred 
» bill (GH. R. 13218) to enact a certain provision now included in 


“6 District of Columbia Appropriation Act, 1958, after full con- 
sideration, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

The purpose of the bill is to authorize the Commissioners of the 
District of Columbia to permit District-owned vehicles to be used for 
the transportation of the children of District employees residing at 
the Children’s Center, between the reservation and Laurel, Md., 
in order that the children may attend school. 

Hearings on the bill, H. R. 13218 and a companion measure, 5S. 4108, 
were held before the Subcommittee on Public Health, Education, 
Welfare and Safety on July 18, 1958. No testimony in opposition to 
the bill was offered. The Commissioners of the District of Columbia 
urge enactment of the legislation. In a letter addressed to the 
President of the Senate dated June 26, 1958, which is made herewith 
a part of the report, the Commissioners stated in part: 


The purpose of this bill is to authorize the Commissioners 
to utilize District-owned vehicles for transportation between 
Children’s Center and Laurel, Md., of schoolchildren of 
employees residing on the reservation. ‘This item first 
appeared in the District of Columbia Appropriation Act, 
1958, and it also appears in the proposed 1959 District of 
Columbia appropriation bill. 

Children’s Center is approximately 4 miles from Laurel, 
Md., and is composed of 3 schools, namely, Maple Glen 
School for the younger iuvedile delinquents; Cedar Knoll’s 
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School for the older delinquent boys and delinquent girls; 
and the District Training School for the mentally retarded. 

The children involved number about 30, and the trans- 
portation would be in buses by the District of Columbia 
which make regular trips to Laurel to transport employees 
of the Children’s Center. 

There is no regular public transportation available for the 
children of employees at the Children’s Center, between the 
center and their school in Laurel, Md. 

It is understood that the additional cost to transport these 
children to school in Laurel would be nominal at the most. 
Precedent for such authority has existed for over 11 years in 
Public Law 604, 79th Congress, an act to enact certain pro- 
visions now included in the Naval Appropriation Act, 1946, 
and for other purposes, approved August 2, 1946 (60 Stat. 
853). Section 13 of title I of such act authorizes the Secre- 
tary of the Navy to provide for the transportation of depend- 
ents of naval personnel between the schools and the naval 
establishment when such schools are not accessible to such 
dependents by regular means of transportation. 

The Commissioners urge the enactment of this legislation 
at this session. 

The Commissioners have been advised by the Bureau of 
the Budget that there is no objection on the part of that office 
to the submission of this draft bill to the Congress. 


During the course of the hearings it was made clear that since Laurel, 
Md., the nearest community having a public school, is located in a 
county adjacent to that in which the Center is located, school bus 
transportation is not available. The committee is of the opinion that 
the enactment of the bill is desirable for the following reasons: 

(1) The cost is nominal; 

(2) The arrangement has worked well in the past; and 

(3) A precedent for the arrangement has existed since 1946 in 
volume 60, Statute page 853, which permitted the Secretary of the 
Navy to transport the children of naval personnel between schools 
and the naval establishment when other arrangements were not 
available. 

Enactment of this bill will involve only a nominal cost to the District 


of Columbia. 
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Mr. Morssz, from the Committee on the District of Columbia, sub- 
mitted the following 


REPORT 


[To accompany S. 4153] 


The rere ‘e on the District of Columbia, to whom was referred 
the bill (S. 4153), to authorize the delivery of sewage from Virginia 
into the sewerage system of the District of Columbia and the treatment 
of such sewage, and for other purposes, after full consideration, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

The purpose of this bill is to authorize the Commissioners of the 
District of Columbia, in their discretion, from time to time, to enter 
into and renew agreements, for such periods as they deem advisable, 
with the proper authorities of the State of Virginia, to provide for the 
drainage of sewage originating in Virginia into the sewerage system 
of the District of Columbia for treatment and disposal. The bill 
provides further that the Virginia authorities shall pay all or part of 
the cost of construction and maintenance of the facilities necessary as 
determined in the individual agreements. 

A hearing was held on the bill on August 6, 1958, during the course 
of which favorable testimony was received from the District officials 
(including the Engineer Commissioner, the Director of Sanitary 
Engineering, the Director of Public Health Engineering and an Assist- 
ant Corporation Counsel) and the county executive of Fairfax 
County, Va. Favorable written reports on the bill were filed by 
the Central Intelligence Agency and the Department of the Army. 

A letter dated July 29, 1958, from the Commissioners of the District 
of Columbia, addressed to the chairman of the committee, is made 
herewith a part of the report: 





2 DELIVERY OF SEWAGE FROM VIRGINIA 


JuLY 29, 1958. 
Hon. ALAN BIBLE, 
Chairman. Committee 0 the Dist } t of ( columbia, 
United States Senate, Washington, D. C. 

My D1 Senator Brste: The Commissioners of the District of 
Columbia have for report 5. 4153, a bill to authorize the delivery of 
sewage from Virginia into the sewerage system of the District of 
Columbia and the treatment of such sewage, and for other purposes. 

The pollution of the Potomac River in the Washington metro- 
politan area has been of great concern to all communities involved. 
As a result, each of the many political jurisdictions has in one form 
or another constructed facilities to improve conditions. Engineering 
analy Ses of the disposal proble1 S confronting the various areas have 


show n in some cases separate treatment plants to be preferable and in 


I 


others that the treatment of sewace from two or more jurisdictions in 
a single plant would yield community benefits. 

Typical of the latter is the arrangement between Alexandria and 
Fairfax County, and the agreement between the Washington Suburban 
Sanitary Commission and the District of Columbia. 

[It now appears that important benefits both as to river water 
quality and e ‘OnLOM\ of construction and treatment may be achieved 
by the connection of one or more drainage areas in Fairfas County 


to the sewerage system of the District of Columbia. In order that 
this may be accomplished, the District of Columbia must be authorized 
to enter into a suitable acreement with the ce uNnty. The passage 


of >. 4153 Is essential f us purpose. 


rs | : er L <3) 3 
While authorizing the necessary ‘reement, the bill does not attempt 


to fix rigid terms and condit nder which the sewer service would 
be provided. It recite 


h would necessarily be eml i ( in l th an agreement, leat Lio 


in general language the various considerations 
whic] ving 
the particulars for equitable determination by t arties as their 
respective interests may dictate. yf particular importa 
because certain of the facilities in the trict’s sewerage system which 
would handle Fairfax sewage 1ave been constructed at least in 
part through the use f fun ontributed 1 the District by the 
Washington Suburban Sanitary Commission under the terms of the 
agreement between the latter . 

While 5. 4153 is prompted by an immediate disposal problem con- 
fronting Fairfax County, its terms are such as to make possible similar 
arrangements between other \ Ire ia entities and the District should 
such prove desirable at any future time. Therefore, the bill may be 
regarded as a significant step in facilitating cooperation among the 
Washington metropolitan communities as they progressively attempt 
to meet the problems which they must solve as growth continues. 

The Commissioners urge the passage of the bill in the strongest 
possible terms. 

Time does not permit ascertaining the views of the Bureau of the 
Budget as to the relationship of this report to the program of the 
President. 

Yours very sincerely, 


nce 


] 
i 


Ropert E. McLauGa.in, 
President, Board of Commissioners, D. C. 
Enactment of this bill will involve only a nominal cost to the 
District of Columbia, since the work will be done on a reimbursable 
basis, according to the testimony of the Engineer Commissioner. 


O 
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AMENDING THE ACT ENTITLED “AN ACT RELATING TO THE 
LEVYING AND COLLECTING OF TAXES AND ASSESSMENTS, AND 
FOR OTHER PURPOSES,” APPROVED JUNE 25, 1938 UN; 
OF ht et 
MICH] IGAN 


Avaust 7, 1958.—Ordered to be printed 


Mr. Morsz, from the Committee on the District of Columbia, sub- 
mitted the following 


REPORT 


[To accompany 8. 3510] 


The Committee on the District of Columbia, to whom was referred 
the bill (S. 3510) to amend the act entitled “An act relating to the 
levying and collecting of taxes and assessments, and for other pur- 
poses,”’ approved June 25, 1938, after full consideration, report favor- 
ably thereon with an amendment and recommend that the bill, as 
amended, do pass. 

The amendment is as follows: 

Page 2, line 17, after the word “notified;” insert the word “‘or’’ 

The purpose of this bill is to amend the act of June 25, 1938, relat- 
ing to the levying and collecting of taxes and assessments, so as to 
enable the notice of special assessments for public improvements to 
be served either by registered mail or by personal service and will, 
therefore, give the Government of the District of Columbia an alter- 
native method of service not present in existing legislation. 

The bill was introduced at the request of the Commissioners of the 
District of Columbia. The Bureau of the Budget has advised that 
there is no objection on the part of that office to the submission of 
the bill to the Congress. In the letter of transmittal which accom- 
panied the draft legislation the Commissioners of the District of 
Columbia stated in part: 


* * * Present law relating to service of notice concerning 
special assessments for public improvements requires that 
notice of the levying of such assessments shall be served per- 
sonally upon the record owner of the property. If the address 
of the owner is unknown, or if the owner is a nonresident, 
present law permits such notice to be served on his tenant 
or agent. Such notice may be served either personally upon 
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the owner or agent or by leaving it with some person of suit- 
able age at the residence or place of business of the owner, 
agent, or tenant. If there is no tenant, or agent known to 
the Sabie, then notice may be given by advertising 
once a week for 2 consecutive weeks in 2 newspapers of gen- 
eral circulation in the District of Columbia. 

The proposed bill would allow service of such notice by 
registered mail sent to the last known address of the owner, 
with return receipt, or by such notice being delivered per- 
sonally to the person to be notified, or by leaving it at his 
place of business with a person of suitable age and discretion, 
or if no residence or place of business can be found in the 
District of Columbia, then the notice may be left with any 
person of suitable age and discretion employed at. the office 
of an agent of the person to be notified, or if service cannot 
be effected by any of the above methods, it may then be 
effected by publishing the notice in a daily newspaper of 
general circuiation in the District of Columbia for 3 consecu- 
tive days. 

This bill will enable the notice of special assessments for 
public improvements to be served either by registered mail 
or by personal service and will, therefore, give the District 
of Columbia an alternative method of service; namely, by 
registered mail, which alternative method is not present in 
existing legislation 

‘he Finance Officer of the District of Columbia has in- 
formed the Commissioners that there are annually approxi- 
mately 800 notices of special assessments that require 
personal service in the field under existing law. This entails 
the use of at least 2 employees, in a responsible grade classi- 
fication, working during regular hours, and in the evenings 
and on Saturdays and on an overtime basis, for a period of at 
least 1 month, together with the use of a government vehicle, 
to effect such service. Because of the requirement under 
present law that the attempts at personal service be ex- 
hausted before service by publication may be made and 
because there is no alternative method of service open to the 
District of Columbia, there are numerous instances where 
there is a timelag of many years before the District is reim- 
bursed for moneys it has expended for public improvements. 

The Commissioners are of the opinion that the proposed 
bill would produce a substantial saving in the cost of adminis- 
tration in the levying of special assessments for public im- 
provements, inasmuch as the cost of service by registered 
mail would represent a substantial saving over the cost of 
personal service. 

The Commissioners urge the passage of this bill at this 
session of Congress. * * * 








DEPOSITED BY THE LEVYING AND COLLECTING OF TAXES 3 
CHANGES IN EXISTING LAW 


Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed i is shown in roman): 

(a) (1) ) When any special assessment for a public improvement, 
with the exception of assessments levied in condemnation proceedings, 
is levied by the District of Columbia upon any lot or parcel of land, 
notice of the levying of such assessment shall be served upon the record 
| owner thereof in the manner herein provided, and if there be more 


| In compliance with subsection (4) of rule XXIX of the Standing 


than one record owner of such lot or parcel of land notice served on 
one of the owners shall be sufficient. [If the address of the owner be 
unknown or if the owner be a nonresident, such notice shall be served 
on his tenant or agent. The service of such notice shall be either 
| personal or by leaving the same with some person of suitable age at 
the residence or place of business of such owner, agent, or tenant. 
If there be no tenant or agent known to the Commissioners, then they 
shall give notice of such assessment by advertisement once a week 
for two successive weeks in some daily newspaper of general circulation 
published in the District of Columbia. The cost of such publication 
shall be paid out of the general revenues of the District. The notice 
herein provided for shall be in lieu of any and all other notice now 
required by law.J > Such notice shall be deemed to have been served 
when served by any of the following methods: (a) when forwarded to the 
last known address of the owner as recorded in the real estate assessment 
| records of the District of Columbia by registered or certified mail, with 
| return receipt, and such receipt shall constitute prima facie evidence of 
| service upon such owner if such receipt is signed either by the owner or by 
a person of suitable age and discretion located at such address: Provided, 
That valid service upon the owner shall be deemed effected under this 
i clause (a) if such notice shall be refused by the owner and not vgn 
for that reason; or (b) when delivered to the person to be notified; 
} (c) when left at the usual residence or place of business of the person te 
be notified with a person of suitable age and discretion then resident or 
employed therein; or (d) if no such residence or place of business can be 
found in the District of Columbia by diligent search, then if left with any 
person of suitable age and discretion employed at the office of any agent of 
the person to be notified, which agent has any authority or duty with 
reference to the land or tenement to which said notice relates; or (e) if 
any such notice forwarded by registered or certified mail be returned for 
reasons other than refusal, or if personal service of such notice cannot be 
| effected, then if published on three consecutive days in a daily newspaper 
published in the District of Columbia; or (f) if by reason of an outstanding 
unrecorded transfer of title the name of the owner cannot, by diligent 
search, be ascertained, then if served on the owner of record in a manner 
| hereinbefore provided. Any notice to a corporation shall, for the purposes 
of this Act, be deemed to have been served on such corporation if served 
| on the president, secretary, treasurer, general manager, or any principal 
officer of such corporation in a manner hereinbefore provided for the 
service of notices on natural persons holding property in their own right; 
and notices to a foreign corporation shall, for the purposes of this Act, 
be deemed to have been served if served personally on any agent of such 





4 LEVYING AND COLLECTING OF TAXES 


corporation, or if left with any person of suitable age and discretion 
residing at the usual residence or employed at the usual place of business 
of such agent in the District of Columbia. The cost of publication, if 
any, shall be paid out of the ge neral revenues of the District. The notice 
herein provided for shall be in lieu of any and all other notice now required 
by law 

(2) In ease such notice is served by any method other than pe rsonal 
service, a copy of such notice shall also be sent to the owner by ordinary 
mat al. 

[This subsection shall apply to all assessments (other than assess- 
ments in condemnation proceedings) notice of which has not been 
served prior to the approval of this Act.J 


O 
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Mr. Frear, from the Committee on the District of Columbia, 
submitted the following 


REPORT 


[To accompany H. R. 3778] 


The Committee on the District of Columbia, to whom was referred 
the bill (H. R. 3778) to amend the act of May 29, 1930, with respect 
to the stream valley parks in Maryland, after full consideration, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

The purpose of this bill is to amend the act of May 29, 1930 (the 
Capper-Cramton Act), so as to vest certain discretion in the National 
Capital Planning Commission, upon agreement with the Maryland- 
National Capital Park and Planning Commission, to increase the 
authorization provided under section | (b) of such act, for the acquisi- 
tion of lands in the State of Maryland. 

The first section of the act approved May 29, 1930, as amended, 
authorizes the appropriation of $7,500,000 for the development of the 
George Washington Memorial Parkway outside of the District of 
Columbia, and authorizes $1,500,000 for the extension of Rock Creek 
Park into Maryland. H. R. 3778 amends this section of the act so 
as to authorize the National Capital Planning Commission and the 
Maryland-National Capital Park and Planning Commission, by 
agreement, to use funds authorized for the George Washington 
Memorial Parkway for the extension of Rock Creek Park. 

The authorization of $1,500,000 under section 1 (b) of the act is a 
Federal contribution toward acquisition of stream valley park lands 
in Maryland and has been exhausted. At the same time, it appears 
that not all of the authorization of $7,500,000 for George Washington 
Memorial Parkway acquisitions will be required to complete the 
parkway in Maryland and Virginia. ‘The committee has been advised 
that approximately $750,000 will be available for use by the State of 
Maryland for acquisition of stream valley park lands under the pro- 
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visions of H. R. 3778. Thus, enactment of this legislation would 
authorize the National Capital Planning Commission, upon agreement 
with the Maryland-National Capital Park and P lanning Commission, 
to decrease the authorization for the George Washington Memorial 
Parkway acquisitions and increase the authorization for stream valley 
acquisitions in Maryland by a like amount. 

One of the objectives of the Capper-Cramton Act is to encourage 
an increase in the territory set aside for parks and recreation in the 
environs of the Nation’s Capital as iner easinglv essential to the welfare 
of the region’s growing urban population. Such public ownership 
provides greatly ‘needed recreational fac ilities, promotes soil conserva- 
tion, and retards stream pollution. 

The very rapid population growth of Montgomery County makes 
it essential that all possible park areas be secured for public use before 
they are swallowed up by the spread of suburban development. This 
factor plus the rising cost of property in the Capital area and adjacent 
suburbs, makes it obvious that in the interests of economy further 
park property should be secured as soon as possible. 

This bill has the approval of the Board of Commissioners of the 
District of Columbia and the National Capital Planning Commis- 
sion, and the Bureau of the Budget has advised that it has no objection 
to the proposed legislation. 

Enactment of this legislation will involve no expenditure to the 
District of Columbia. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (e xisting law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed is shown in roman): 


Act or May 29, 1930 
(Public No. 284, 7ist Cong.) 


(a) For the George Washington Memorial Parkway, to include the 
shores of the Potomac, and adjacent lands, from Mount Vernon to a 
point above the Great Falls on the Virginia side, except within the 
city of Alexandria, and from Fort W ashington to a similar point 
above the Great Falls on the Maryland side except within the District 
of Columbia, and including the protection and preservation of the 
natural scenery of the Gorge and the Great Falls of the Potomac, 
the preservation of the historic Patowmack Canal, and the acquisition 
of that portion of the Chesapeake and Ohio Canal below Point of 
Rocks, $7,500,000: Provided, That the acquisition of any land in the 
Potomac Riv er Valley for park purposes shall not debar or limit, 
or abridge its use for such works as Congress may in the future 
authorize for the improvement and the extension of navigation, 
including the connecting of the upper Potomac River with the Ohio 
River or for flood control or irrigation or drainage, or for the develop- 
ment of hydroelectric power. The title to the lands acquired here- 
under shall vest in the United States, and said lands, including the 
Mount Vernon Memorial Highway authorized by the Act approved 
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May 23, 1928, upon its completion, shall be maintained and admin- 
istered by the Director of Public Buildings and Public Parks of the 
National Capital, who shall exercise all the ‘authority, power and duties 
with respect to lands acqu'red under this section as are conferred 
upon him within the District of Cclumbia, by the Act approved 
February 26, 1925; and said director is authorized to incur such ex- 
penses as may be nece ssary for the proper administration and mainte- 
nance of said lands within the limits of the appropriations from time 
to time granted therefor from the Treasury of the United States, 
which appropriations are hereby authorized. The National Capital 
Park and Planning Commission is authorized to occupy such lands 
belonging to the United States as may be necessary for the develop- 
ment and protection of said parkway and to accept the donation to the 
United States of any other lands by it deemed desirable for inclu- 
sion in said parkway. As to any lands in Maryland or Virginia along 
or adjacent to the shores of the Potomac within the proposed limits 
of the parkway that would involve great expense for their acquisition 
and are held by said commission not to be essential to the proper 
carrying out of the project, the acquisition of said lands shall not be 
required, upon a finding of the commission to that effect. Said 
parkway shall include a highway from Fort Washington to the Great 
Falls on the Maryland side of the Potomac and a free bridge across 
the Potomac at or near Great Falls and necessary approaches to said 
bridge: Provided, That no money shall be expended by the United 
States for lands for any unit of this project until the National Capital 
Park and Planning Commission shall have received definite com- 
mitments from the State of Maryland or Virginia, or political sub- 
divisions thereof or from other responsible sources for one-half the 
cost of acquiring the lands in its judgment necessary for such unit 
of said project deemed by said commission sufficiently complete, 
other than lands now belonging to the United States or donated to 
i the United States: Provided, That in the discretion of the National 
| Capital Park and Planning Commission, upon agreement duly entered 


into by the State of Maryland or Virginia or any political subdivision 
thereof to reimburse the United States as hereinafter provided, it 
may advance the full amount of the funds necessary for the acquisition 
of the lands in any such unit referred to in this paragraph, such 
| agreement providing for reimbursement to the United States to the 
| extent of one-half of the cost thereof without interest within not 
more than eight years from the date of ary such expenditure[. J: 
Provided further, That in the discretion of the National Capital Planning 
Commission, upon agreement duly entered into between that Commission 
and the Maryland-National Capital Park and Planning Commission, 
an agency of the State of Maryland, created by chapter 448 of the laws 
of Maryland of 1927, as amended, such portion of the said $7,500,000 
authorized to be appropriated under this paragraph as the said Federal 
and Maryland agencies may determine may be appropriated for the 
purposes set forth under paragraph (b) of this section and subject to the 
conditions imposed by that paragraph. The appropriation of the 
amount necessary for such advance, in addition to the contribution 
by the United States, is hereby authorized from any money in the 
Treasury not otherwise appropriated. 


O 
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Avaust 7, 1958.—Ordered to be printed 


Mr. Frear, from the Committee on the District of Columbia, 
submitted the following 


REPORT 


[To accompany H. R. 9304] 


The Committee on the District of Columbia, to whom was referred 
the bill (H. R. 9304) to amend section 12 of the act approved Septem- 
ber 1, 1916, as amended, after full consideration, report favorably 
thereon without amendment and recommend that the bill do pass. 

The Policemen and Firemen’s Retirement and Disability Act 
amendments of 1957, approved August 21, 1957 (Public Law 85-157; 
71 Stat. 391), provides that deductions from salaries of policemen 
and firemen be increased from 5 percent to 6% percent on and after 
October 1, 1956. 

The purpose of the bill is to change the effective date for the in- 
creased rate of deduction to the first day of the pay period which 
began on or after the approval of the act rather than make this date 
retroactive to October 1, 1956. 

At the time the law was enacted amending the act for the retirement 
of public-school teachers in the District of ¢ ‘olumbia, approved June 4, 
1957 (Publie Law 85-46; 71 Stat. 46), it was provided that deductions 
at the increased rate should begin on the first day of the second month 
following the enactment of such act, and the effective date of such act 
for all other purposes was October 1, 1956. It was the opimion of the 
Commissioners of the District of Columbia that it would be inequitable 
to require policemen and firemen to pay the increase in deductions 
from salary retroactively since teachers were not required to pay the 
increase retroactively 

If this legislation is enacted, it will save approximately an average 
of $72 per man in the Metropolitan Police force, the Fire Department 
of the District of Columbia, the United States Park Police force, the 
White House Police foree, and certain officers and members of the 
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United States Secret Service, which would be deducted from their 
salaries under existing |: ~ 

The C ommissioners of the District of Columbia strongly recom- 
mended the passage of this legislation and agreed to withhold deduc- 
tions ana salaries of police, firemen, etc., until the Congress had acted 
on this legislation. 

Enactment of this legislation is estimated to cost approximately 
$250,000 to the District of Columbia. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed is shown in roman): 


(1 Stat. 391) 


SecTION 12, SupsEcTION (d 1) 
“DEDUCTIONS, DEPOSITS, AND REFUNDS 


[‘‘(d) (1) From and after the first day of the first pay period which 
begins on or after October 1, 1956, there shall be deducted and with- 
held from each member’s basic salary an amount equal to 6} per 
centum of such basic salary. Such deductions and withholdings shall 
be paid to the Collector of Taxes of the District of Columbia, and shall 
be deposited in the Treasury to the credit of the District of ¢ ana 2. J 

“(d) (1) On and after the first da 1 of the first pay perro vd 7 hich begins 
On or afte r the dati of approval of the Police men ai d i remel : Reti ireé- 
ment and Disability Act Amendmei ls of 1957 there shall be dadisiiad 
and withheld from each member’s basic salary an amount equal to 6% 
per centun of ich basic salary. Such deductions and u ‘thholdings shall 
he pa 1d to the Collector of Taxes of the District of Columbia. and shall be 
de posited in the Treasury to the credit of the Inistriet of Columbia.’ 


O 








Calendar No. 2305 


85TH CONGRESS . SENATE REpPoRT 
2d Session 








NATIONAL DEFENSE EDUCATION ACT OF 1958 f\y ERSivy 
Mic AN 


1958 


Aucust 8, 1958.—Ordered to be printed 


MAIN 


Mr. Hit, from the Committee on Labor and Public Welfare, sub- 
mitted the following 


REPORT 
together with 
INDIVIDUAL AND MINORITY VIEWS 


|[To accompany S. 4237] 


The Committee on Labor and Public Welfare, to whom was referred 
the bill (S. 4237) to strengthen the national defense, advance the cause 
of peace, and assure the intellectual eminence of the United States, 
especially in science and technology, through programs designed to 
stimulate the development and to increase the number of students in 
science, engineering, mathematics, modern foreign languages, and 
other disciplines, and to provide additional fac ‘ilities for the t teaching 
thereof; to promote the development of technical skills essential to 
the national defense; to assist teachers to increase their knowledge 
and improve their effectiveness; to inform our scientists promptly and 
effectively of the results of research and study carried on in the 
United States and throughout the world; and for other purposes; 
having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 


Tue NationaL DEFENSE EpucatTion Act oF 1958 


In reporting S. 4237 to the Senate, the committee has approved 
a coordinated program for strengthening the national defense through 
an interrelated set of proposals designed to assist State, local, and 
private effort to develop America’s brainpower for defense, by stimu- 
lating students, teachers, parents, and school authorities to seek the 
highest possible attainment in learning. 

Scholarship awards are offered to stimulate and challenge high 
school students to do their best, and to stimulate parents to msist not 
only that their children work hard, but that their schools provide the 
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proper courses of instruction. Additional scholarship grants based on 
need will also aid scholarship winners to complete a 4-year college 
education. Student loans will be available to other highly qualified 
college students needing financial assistance. 

A limited number of fellowship grants are offered those who advance 
into graduate school to obtain their doctoral degrees and thus better 
qualify themselves to be college instructors. 

Secondary- and elementary-sc hool teachers will have the oppor- 
tunity to attend special institutes where they may increase their 
knowledge of the subjects they t teach. Able students will be en- 
couraged to become teachers by a forgiveness feature in the student 
loan program under which recipients who later enter the teaching 
profession will have their loans canceled in 5 years at the rate of 20 
percent for each year they teach. 

The bill provides for aptitude testing of children as they are enter- 
ing high school, in order to identify the particular talents and poten- 
tialities of each child. To assure that all of our children, and espe- 
cially those most gifted intellectually, can be encouraged to develop 
their abilities to the maximum, guidance and counseling services will 
help high school students along paths of study best suited to their 
individual capacities, and will give particular attention to urging that 
the ablest and most promising take the courses that will qualify them 
for admission to college. 

Provision is made for research and experimentation in the use of 
television and other modern media of communication for educational 
purposes. 

To enable students to secure the most benefit from courses in science, 
mathematics, and modern foreign languages, grants will be made to 
State educational agencies, on a matching basis, for purchase of 
modern laboratory equipment. 

To help meet the defense and foreign relations needs of the Nation, 
language and area centers will be provided to give instruction in the 
eawnae and culture of foreign peoples, especis ally those in Africa, the 
Middle East, Asia, and the Soviet Union. 

To help assure an adequate supply of technical personnel to assist 
scientists and engineers, area vocational educational schools will be 
created to give instruction in techniques and skills essential to the 
national defense. 

To assure that scientists and researchers shall have available to 
them the latest developments in their fields, there is established a 
Science Information Service for indexing, abstracting, translating, and 
distributing to American scientists the findings of scientific research 
throughout the world. 

From the small child sitting in a grade-school classroom to the 
dector of science working in a defense research laboratory is a long 
span. Each step up the ladder of learning is more difficult and more 
challenging. Motivation, drive, and incentive are the sine qua non 
of the search for knowledge. 


THE CHALLENGE 


This legislation comes before the Congress at a time of great deci- 
sion. Soviet sputniks and intercontinental ballistic missiles, as well 
as the growing evidence of Russian advances in scientific knowledge 
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and intellectual capacity, have struck a severe blow at American 
complacency. 

The bill takes cognizance of the vital relationship between a good 
educational system and national survival. Witness after witness 
appearing before the committee testified to the fact that stronger and 
better education, especially in the sciences, mathematics, engineering 
and modern foreign languages, is absolutely essential to an adequate 
national defense. For example, Dr. Detlev A. Bronk, president of the 
Rockefeller Institute of Medical Research and President of the 
National Academy of Sciences, stated: 


We cannot compete with Russia and China and other 
potential enemies in terms of numbers of men and women. 
Because of that, it is especially important that we have a 
very high level of education in our country in order to 
compete against greater numbers with men and women of 
greater competence. Only this way can we defend our 
national strength and be effective champions and defendents 
of the human freedoms on which the whole free world 
depends. 


Dr. Edward Teller, developer of the H-bomb, told the committee: 
The tide is clearly and definitely running against us. 


The committee is convinced that the quality of education in our 
country must be heightened and enhanced. In recent years, serious 
questions have been raised about a “slippage’”’ in our intellectual 
standards—whether the fundamental ability to think, developed 
through study of the hard, basic academic subjects, is too little em- 
phasize 1d. One witness stated there has been too much concern in our 
schools about the ability to amass an array of unrelated facts. Only 
by cultivating the right use of reason and rewarding creative thought 
will we insure the Nation’ s defense in the short, as well as the long, 
term 

Other witnesses emphasized that if we are to win the race for 
survival, we must produce more scientists, mathematicians and en- 
gineers. Although the committee was informed that we are now 
probably ahead of the Russians in many scientific fields, the fact we 
must face is that the Russians are advancing faster than we are and 
may well be ahead of us within 5 or 10 years. 

The following colloquy which took place during the hearings on 
Science and Education for National Defense indicates the seriousness 
with which Dr. Teller views the present situation in education: 


The CuarrMan. Doctor, I guess we would agree that our 
top scientists of the next 5 and 10 years will be young people 
who are now in college and graduate schools. W ould that 
not be true? 

Dr. TeLLer. | am quite sure that in science more than in 
other fields the young generation is the one which carries the 
createst ee and therefore the children who are now in 
school will be the ones on whom we will have to depend 
prim: arily 10 years from today. 

The CuatrMan. We should now, at this time, do all we 
can to encourage and help them to move forward and develop 
as much as possible. Is that not true? 
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Dr. TELLER. That is what we have to do or I think our 
way of life will not survive. 


Dr. Wernher von Braun, one of the world’s greatest authorities on 
rockets and missiles, agreed that proper training and education, 
of scientists at this time, regardless of cost, ‘is a matter of national 
survival’”’ 

The Chairman of the President’s Committee on Scientists and 
Engineers, in transmitting the Committee’s second interim report to 
the President, recently summarized our situation in these words: 


Today, Russia has more scientists, engineers, and tech- 
nicians than the United States, and is graduating more than 
twice as many each year. Competent American observers 
report that in certain fields Russian scientific work is com- 
parable in quality to that done here. Certainly the man- 
power and effort devoted to research and to the education of 
future scientists exceeds our own. 

The rate of Russian progress in most scieritific fields is so 
rapid that, unless we broaden and strengthen our own 
efforts, there is little question of Soviet superiority 5 or 10 
years from now. 


Discussing the same problem, President Eisenhower said in his 
speech at Oklahoma City last November: 


* * * according to my scientific advisers this is for the 


American people the most critical problem of all. 

My scientific advisers place this problem above all other 
immediate tasks of producing missiles, or developing new 
techniques in the armed services. We need scientists in the 
10 years ahead. They say we need them by thousands more 
than we are now presently planning to have. 

The Federal Government can deal with only part of this 
difficulty, but it must and will do its part * * * 

We should, »mong other things, have * * * a system of 
incentives for high-aptitude students to pursue scientific or 
professional studies; a program to stimulate good-quality 
teaching of mathematics and science; provision of more 
laboratory facilities; and measures, including fellowships, 
to increase the output of qualified teachers 


Moreover, it has become apparent to many members of this com- 
mittee that a major handicap in the conduct of our foreign policy is 
the lack of language preparation of our representatives overseas. 
Because of this deficiency they are too often unable to engage in the 
kind of person-to-person relationship which plays such a vital part 
in accurate information about foreign affairs, as well as in building 
friendship for our country throughout the world. 

These facts underline the urgency for action now. Fully trained 
and competent people cannot be produced overnight. There can be 
no crash programs in this type of education. America’s position 5, 
10, or 20 years from now, will be determined largely by what we do 
today. 

The committee is gravely concerned over a study conducted by the 
United States Office of Education which indicates that during their 
high school training only 1 out of 3 students takes a chemistry course, 
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1 out of 4 physics, 1 out of 3 intermediate algebra, and 1 out of 8 
trigonometry or solid geometry. About 100,000 seniors attend public 
high schools where no advanced mathematics of any kind is offered. 

The hearings on this bill were conducted in two phases. The first 
part brought ‘the committee the views of some of America’s outstand- 
ing scientists, educators, and other leading citizens, to aid us to deter- 
mine, in the light of recent Russian scientific and educational achieve- 
ments, what action America must take to strengthen our education. 
Their testimony showed very clearly that this Nation must more effec- 
tively discover and encourage its potential intellectual talent, create 
wider opportunities for advanced training for gifted young people, and 
provide better teachers and teaching equipment to develop the 
scholastic resources of American youth. 

There was general agreement that Federal assistance, in some form, 
must help State, local, and private efforts to give greater support to 
basic scientific research, to quality in education, to instruction in the 
physical sciences, to training in foreign languages, and to develop- 
ment of our full intellectual, cultural, and scientific capacities. 
Especially noteworthy were the repeated references by many wit- 
nesses to the all-important influence of the good teacher in arousing 
that intellectual curiosity on which their own distinguished careers 
had been founded. 

The committee recognizes that the primary responsibility for a 
sound American educational system in the future as in the past rests 
with the States, the local communities, the parents, and the colleges 
and universities. To this end, the reported bill specifically and 
categorically provides that no Federal officer shall 


exercise any direction, supervision or control over the cur- 
riculum, program of instruction, administration, or per- 
sonnel of any educational institution. 


The committee believes, however, that it is clearly within the 
American tradition for the Federal Government to seek appropriate 
means for stimulating and strengthening science and education for 
the defense of our country. We agree with the statement made 
before the committee by the then Secretary of Health, Education, and 
Welfare, Marion B. Folsom, who said: 


I would like to emphasize that this is not a new role for 
the Federal Government in education. The current pro- 
posals simply continue a policy which has been manifest 
throughout our history—Federal action in the national 
interest to help meet specific national needs in education. 

For example, as early as 1787, the Continental Congress 
made provisions for setting aside millions of acres of land 
to foster the development of education and expressed the 
national interest in education with this historic declaration: 
“* * * knowledge being necessary to good government 
and the happiness of mankind, schools and the maintenance 
of education shall be forever encouraged.”’ 

The beginning of Federal aid to land-grant colleges nearly 
a century ago, under the leadership of Abraham Lincoln, 
and the inauguration of the vocational education program 
some 40 years ago, were classic expressions of an active and 
continuing Federal interest in education. 








6 NATIONAL DEFENSE EDUCATION ACT OF 1958 


One other point is crystal clear. In the land-grant college 
program, in vocational education, in aid to veterans’ educa- 
tion, and in other programs, too, it has been demonstrated 
repeatedly that the Federal Government can respond to 
special national needs in education without Federal control or 
domination. 


Dr. Lee A. DuBridge, president of the California Institute of 
Technology, told the committee 


It is easy to understand why the Federal Government 
should have a very special interest in scientists and en- 
gineers. They are the architects of our military defense, and 
of our national security, and of our industrial and tech- 
nological strength. A dynamic economy must be based on a 
dynamic technology, and dynamic technology is based on 
science. 

Thus the Federal Government has not only the right, but 
also the duty, to do what it can to make sure that our educa- 
tional system produces the scientists and engineers the 
Nation needs, and to forward the new knowledge needed for 
the technology of the future. 


The second part of the hearings was for the purpose of receiving 
testimony on the numerous pending legislative proposals for Fed- 
eral assistance to determine which means would be most. effective 
and most in keeping with the appropriate role of the Federal Govern- 
ment. To this end, the committee heard representatives of the 
administration and of major educational, scientific, and public 
organizations concerned with the problem, as well as Members of the 
Senate and individual witnesses with experience and knowledge in 
this area. 

The committee’s bill, as reported, bespeaks the determination of an 
aroused people and of both great political parties to unite in an effort 
to meet the present defense challenge and to assure the continued 
intellectual eminence of the United States 


EsTiIMATED Cost OF THE PROGRAM 


The estimated cost of the program is approximately $244.3 million 
for the first year, $304.2 million for the second year, $339.4 million for 
the third year, $370.5 million for the fourth year, and $230 million 
to phase out certain of the programs over the next 3 succeeding vears. 


DESCRIPTION OF THE BILI 
TITLE I. GENERAL PROVISIONS 


This title consists of a statement of findings, a declaration of policy, 
and a series of definitions of terms used throughout the bill. 

The section also contains a declaration that nothing contained in 
the act 


shall be construed to authorize any department, agency, 
officer, or employee of the United States to exercise any 
direction, supervision, or control over the curriculum, pro- 
gram of instruction, administration, or personnel of any 
educational institution. 
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TITLE Il. NATIONAL DEFENSE SCHOLARSHIPS 
NEED FOR SCHOLARSHIP PROGRAM 


The fact that “higher education is still losing up to one-half of the 
top 30 percent or so of the Nation’s high school seniors”’ was revealed 
in the most complete and significant national study now available on 
this subject. This study was conducted in 1955 by the Educational 
Testing Service of Princeton, N. J., under a grant from the National 
Science Foundation. 

The award of scholarships on the basis primarily of merit rather 
than financial need is a new concept proposed in this legislation. The 
$500 scholarship award provided in this title is a grant for outstanding 
scholastic achievement, a grant to be awarded annually to approxi- 
mately 23,000 boys and girls graduating from the Nation’s high 
schools. 

The purpose of such awards is (1) to stimulate high-school students 
to do their best and to take courses qualifying them for entrance to 
college; (2) to stimulate parents both to encourage their children to 
work hard at the difficult courses and also to insist that their schools 
provide the courses, the teachers and the laboratory equipment essen- 
tial for proper study, particularly in science, mathematics and modern 
foreign languages; and, finally (3) to stimulate competition among 
high schools for the honor of graduating Federal scholarship prize- 
winners. 

Leading scientists and educators who testified before the committee 
confirmed the value of basing scholarships on merit rather than solely 
on need. 

Dr. Detlev Bronk told the committee: 


I would recommend that scholarships be used not as a 
means of financial support only * * * I would use a scholar- 
ship program for the raising of standards, for setting higher 
levels of achievement toward which to strive. 


Dr. Bronk further testified 


\Miy own feeling about this particular scbolarship prize idea 
is that it is independent of need. It is a prize awarded for 
achievement, for unusual excellence, and for unusual promi- 
nence. It will give a student with moderately good financial 
backing even an incentive. * * * I look on this as a prize, 
rather than a grant in aid. * * * This is one of the hopes: 
that parents and school superintendents and taxpayers would 
all see the importance of having as many of their children as 
possible win these prizes, and therefore do as much as they 
can to improve the offerings in the school system. 


Dr. Lee A. DuBridge, president of California Institute of Tech- 


nology, said: 


This would be a tremendous stimulus to boys and girls all 
through high schools to look to their curricula, and to try to 
take more solid subjects and to try to attain an intellectual 
competence during their high-school years, so that they could 
win this prize. * * * Now thousands of boys, and girls, too, 
who do not win the prize will win scholarships of some other 
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sort, or will at least have their interest in higher education 
stimulated and their interest in getting a good high-school 
education stimulated. This will provide a little spark and a 
little incentive to our high schools and to their teachers 
throughout the country to do just a little better job, because 
it will be a great distinction in a particular high school to have 
several of its students win one of these Federal prizes. 


The $500 award is basic to the program. It recognizes meritorious 
achievement by high-school students with outstanding capabilities, 
particularly in science, mathematics and foreign languages vital to our 
national defense. The supplemental payment of up to another $500, 
because of need, takes into consideration the particular economic 
circumstances in which a scholarship winner may find himself. 

It is often claimed that there are sufficient scholarships for students 
because certain scholarship funds lie idle. But this assertion over- 
looks the fact that many colleges are overloaded with scholarship 
bequests carrying highly restrictive provisions. Many are limited to 
foreign students. Others are limited to the children of parents be- 
longing to a given organization. Still others cover work in special 
kinds of occupations not related to the special defense needs of our 
country. Harvard has a scholarship for sons of its 1905 graduates. 
Yale has a $1,000 stipend for a boy with an unusual surname. A 
grant in another school is available for a resident of Norfolk, Plymouth, 
or Barnstable Counties in Massachusetts who is interested in auto- 
motive service and management. 

Another important purpose of the proposed scholarship provision 
is to afford to more young people the opportunity for higher education 
and to allow them to attend any institution they choose. Thus, those 
institutions in the country without large scholarship funds will, in a 
real sense, be opened for the first time to scholarship winners. Many 
educators have said that one of the limiting factors in the use of 
re is the lack of uniformity in their distribution and availa- 
bility. Long-established institutions, for example, generally have 
substantially larger funds available for scholarships than do newer 
schools. The bill would be a long step in equalizing scholarship 
opportunity both for the individual and for the institution. 

A partial measure of the unmet need for additional scholarship 
assistance is afforded by the current Office of Education’s study of 
the 1,562 colleges and universities which have supplie od data concern- 
ing their student aid resources. Almost one-half (718)have responded 
with estimates of the number of qualified applicants in 1957-58 who 
were not awarded scholarships because the institutions lacked ade- 
quate funds. Based upon the estimates of these institutions, approx- 
imately 70,500 qualified students were reported to have applied for 
and been denied scholarship awards. 


SUMMARY OF PROVISIONS OF TITLE II 


This title authorizes the appropriation of $17.5 million for the cur- 
rent fiscal year, and for each of 3 succeeding fiscal years, to provide 
new scholarships to qualified high-school graduates who have been 
selected by State scholarship commissions. There is also authorized 
to be aaproprinted for the fiscal year ending June 30, 1960, and for 
each of the 6 succeeding fiscal years, such sums as would be necessary 
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for making payments to individuals previously awarded national 
defense scholarships. The appropriations will be allotted among the 
States on the basis of relative college-age population (18-21 inclusive) 
as determined by the most recent estimate from the Department of 
Commerce. 

Based upon an estimated average scholarship stipend of $750, 
approximately 23,000 4-year sc holarships will be awarded in each of 
the first 4 years. The number of scholarships provided in the reported 
bill represents a compromise between the total of 40,000 scholarships 
provided in S. 3187, introduced by Senator Hill, and S. 3163, with 
approximately 10,000 scholarships, introduced by Senator Smith of 
New Jersey. In view of the fact that there were approximately 
1, 400, 000 children graduated from approximately 23,000 high schools 
in this country this vear, the provision of 23,000 national defense 
scholarships establishes a minimal program. 

Scholarship recipients will be granted $500 during each of 4 aca- 
demic years, or, subject to regulations of the Commissioner, such 
longer periods as are normally required to complete the undergraduate 
curriculum pursued. <A scholarship recipient who is determined by 
the State commission to need additional financial assistance could be 
granted an additional amount as determined by the State commission, 
but not to exceed an additional $500 for each academic year. 

National defense scholarship recipients will be selected by State 
commissions on scholarships and student loans on the basis of objec- 
tive tests and other measures of aptitude and ability to pursue a 
course of higher education, with special consideration given to appli- 
cants with superior capacity or preparation in science, mathematics, 
or a modern foreign language. Students will be completely free to 
select their own course of study and to choose their own college or 
university. It is the expectation of the committee that State com- 
missions on scholarships and student loans will be broadly repre 
sentative of scientific, educational (at both the secondary and higher 
educational level), and public interests. 

The bill provides that the facilities of public or private merit or 
aptitude testing organizations approved by the Commissioner may be 
contracted for by the State commissions. The administrative expenses 
of the State commissions, including the cost of the preparation of 
the State plan, will be paid by the Commissioner. 


TITLE III]. NATIONAL DEFENSE STUDENT LOAN PROGRAM 
NEED FOR A PROGRAM 


The testimony before the committee indicates that there is not 
enough money available from private sources to meet the financial 
needs of promising students in our colleges and universities. The 
effect of this is adverse from two viewpoints: (1) deserving and 
capable students do not go to college, and (2) those that do go are 
often forced to drop out for financial reasons. A recent survey con- 
ducted by the United States Office of Education underscored this 
fact when it was reported that in 883 colleges and universities, which 
enrolled approximately 30 percent of the Nation’s total full-time 
college students, there were no funds available for student loans. 
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The committee believes that greater availability of student loans 
would be a valuable supplement to other forms of student financial 
assistance. The fact that most colleges make loans only to students 
who are enrolled and attending the institutions deprives many highly 
capable young people of the opportunity of obtaining this form of 
assistance. A student loan program uniformly administered in each 
of the States, without the necessity for the student to have been 
previously enrolled at an institution of higher education, would 
benefit many potential college students by supplying them the means 
which they need to continue their education. 

An important purpose of the national defense student loan program 
is to increase the quantity and quality of teachers available to the 
Nation’s elementary and secondary schools. <A provision of the bill 
which allows for canceling the obligation to repay a loan by service 
as a teacher in an elementary or secondary school is designed to make 
the student loan program especially attractive to highly qualified 
persons who desire to enter the teaching profession and who need 
financial assistance. The eight States which have adopted student 
assistance programs with a similar forgiveness feature have many 


more applicants than they can handle. North Carolina, for example, 
had + eg 1,300 applicants in 1957-58 and could grant 
only 300 loans. Florida reported that the ia of applicants to grants 


for several vears had been 6 applicants for 1 grant 

The urgent need for more and better qualified elementary and 
secondary school teachers is well known. Dr. William G. Carr, execu- 
tive secretary of the National Education Association, stated to the 
committee: 


An additional 228,000 teachers are needed this year to 
provide for enrollment increases, to replace emergency 
teachers, to replace those who leave the profession, and to add 
necessary services; however, only 98,000 college graduates 
ever qualified for teaching and only approximately 70 percent 
of those qualified to teach are actually teaching this vear. 

More than 100,000 teachers left the profession last year 
and we will need 500,000 more, even with the present ratio, 
by 1965. 


The increased birth rate which the Nation has experienced since 
World War II continues to intensify the need for more schoolteachers 
There are 40,238,000 children of school age at the present time, 10 
million more than 7 years ago, and the number is still increasing. 


SUMMARY OF PROVISIONS OF TITLE III 


This title would authorize the appropriation of $40 million for fiscal] 
1959, $60 million pritlesceselped the 3 succeeding fiscal vears, and such 
sums as may be necessary to phase out the program during the fol- 
lowing 3 years. This money ole be used to make loans to students 
of up to $1,000 a year through the State commissions on student 
scholarships and student loans to candidates whose academic back- 
ground indicates a superior capacity or preparation in science, mathe- 
maties, engineering, or modern foreign language and who indicate an 
interest in teaching in elementary and secondary schools. The sums 
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appropriated would be allotted among the States on the basis of their 
relative college-age populations (18-21). 

The loans would be required to be repaid in graduated installments 
over a 10-year period, beginning 1 year after the date on which the 
borrower ceases to pursue a full-time course of study. The interest 
rate would Be 2 percent per annum, commencing at the time when the 
repayment of the loan is to begin. 

Recipients of the loans who become teachers in elementary or 
secondary schools would be forgiven the loan at the rate of 20 percent 
for each academic year of service as a teacher, so that 5 years of such 
service will cancel out the loan completely. 

Loans would be available to students at both the graduate and 
undergraduate level, but could not extend for a period of more than 
4 academic years or such longer period as may be permitted by regu- 
lations of the Commissioner. 


TITLE IV. STRENGTHENING SCIENCE, MATHEMATICS, AND 
MODERN FOREIGN LANGUAGE INSTRUCTION 


It has frequently been said that the struggle for the freedom may 
be won or lost in the laboratory. Equally clear, in the testimony 
presented to the committee, is the fact that the scientist of tomorrow 
must be challenged early in the educational process. Dr. Detlev W. 
Bronk, President of the National Academy of Sciences, testified: 


As one who has taught undergraduates for many years, 
| was impressed by the fact that what the colleges can do 
depends upon the type of education which the students have 
had in their secondary schools. 

What the secondary schools can do depends upon what 
type of education the students have had in the primary 
schools. 


One of the gravest weaknesses in the education of the American 
scientists of the future—the men and women upon whom our survival 
will depend—is the lack of adequate facilities for training at the 
elementary and secondary levels. The kind of training which will 
open the exciting frontiers of science or the fascinating “field of lan- 
guages to the young mind depends upon two esseniials—good teachers 
and good tools. This title is concerned with assisting the schools 
throughout our land to obtain the tools which will transform natural 
Cc uriosity into secientifie and linguistic competence. 

A recent report from West Virginia contains the following highly 
significant statement: 


Biology has been required by statute in our public high 
schools for at least 25 years, vet the facilities for tes aching it 
are significantly vai than for any other high-school subject 
covered by this survey * * *. It is difficult to draw any 
conclusion other than that this important life science is 
presented almost wholly as a read-and-remember textbook 
course. 


2 study of the physical condition of high school science departments 
1 North Carolina in 1956-57 rated 58 percent of the 619 departments 
in fair or poor condition. 
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Mr. G. R. Boyd of the Troy State College in an article entitled 
‘The South Needs Science Teachers and Equipment” (Alabama 
School Journal, October 1957) writes as follows: 


It is difficult to obtain accurate information about the 
science laboratory equipment in our southern high schools, 
but casual observation reveals that few schools have more 
than a fraction of the science equipment needed for a well- 
rounded program of science. 


In the power struggle for survival in which we find ourselves today, 
it seems clear to the committee that it is as unrealistic to engage in a 
battle of the laboratories without providing adequate equipment for 
training our young scientists as it would be to supply our armies with 
slingshots in an atomic age 

The committee is equally concerned that the remarkable advances 
in developing new methods and equipment to facilitate the teaching 
of modern foreign languages become more widely available to our 
schoolchildren at an early age. The committee is in entire agreement 


with the position of the Modern Language Association that: 


i Ue 


It is a matter of national urgency as well as of professional 
pride that teachers of foreign languages, along with their 
colleagues in other fields, seek all possible means of improving 
their efficiency individually and collectively. The possibility 
that audial and visual aids to language teaching—especially 
instruction by radio and television and use of language 
laboratories—can enable the highly skilled language teac her, 
with the help of assistants, to teach a greater number of 
students without loss of effectiveness, deserves investigation 

The general satisfaction experienced by the more than 100 
colleges and universities which have already installed and 
experimented with language laboratories leads us to con- 
clude that the language laboratory has already been accepted 
by many as a highly desirable aid to language teaching 


The best evidence presented to the committee shows that the 
elementary and secondary sc *hools i in our country have not been able 
to take advantage of this new technology 

A survey for the school year 1957-58 revealed that only 60 high 
schools have electronic laboratory equipment for drill in hearing and 
speaking the foreign languages offered. Such equipment should be as 
much a part of a good school as the equipment in the typing room, 
machine shop, or home economics room. An essential objective in 
foreign language study is a high level of competence in understanding 
the spoken language and in speaking. The conventional classroom 
does not provide adequately for the systematic oral practice which 1s 
indispensable in learning to speak a second language. Schools which 
have used electronic equipment for de veloping speaking and hearing 
skills report unanimously and enthusiastically in favor of the language 
laboratory. 

The committee is also acutely aware of the need for better State 
ae rvisory services in strengthening the quality of teaching in science, 

1athematics, and modern foreign languages 

\s Commissioner Derthick pointed out 


x k 


most of the States have not developed cone ine 


mat! ematics and science courses of study and teac h ers 
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guides. It is essential, we believe, that steps be taken to 
encourage the States promptly to incorporate new knowledge, 
new concepts, and improved teaching procedures in their 
programs. 

Immediate attention should be given to extending the 
depth and breadth of learning opportunities, and to revising 
elementary, secondary, and collegiate sequences of study, 
with a view to discarding obsolete content and adding the 
new. 

SUMMARY OF PROVISIONS OF TITLE IV 


Title [TV would authorize the appropriation of $70 million for this 
fiscal year and for each of the 3 succeeding fiscal years for the acquisi- 
tion of laboratory and other special equipment, including audiovisual 
materials and equipment and printed materials (other than textbooks) 
suitable for use in providing education in science, mathematics, or 
modern foreign languages and for minor remodeling of laboratory and 
other space used for such materials or equipment. Of this amount 
12 percent is to be reserved for making low-interest-rate loans to 
private nonprofit elementary and secondary schools for the same 
purposes outlined above. 

The amounts appropriated for the acquisition of equipment and the 
remodeling of space in public schools (88 percent of the appropriated 
sums) will be allotted to the States on the basis of a formula reflecting 
relative school age populations of the State and relative income per 
school age child within each State. States will be required to match 
Federal grants on a dollar-for-dollar basis. 

There is also authorized an appropriation of $5 million for each of 
the 4 years for payments to State educational agencies for the ex- 
pansion or improveme nt of State supervision and | related services In 
the fields of science, mathematics, and modern foreign language 
instruction and for the admmistration of the State plan. States 
would be required to match these Federal funds on a dollar-for-dollar 
basis after the first year of the program. 

The loans to private elementary and secondary schools under this 
title shall be made by the Commissioner of Education at a rate which 
will be one-fourth of 1 percent more than the rate which the Secretary 
of the Treasury determined to be the current yield on all outstanding 
obligations of the United States. The loans shall be repayable in such 
period as may be agreed to by the Commissioner but not in excess of 
10 years. In general, the committee believes that the life of the facil- 
ity or material acquired should be the governing factor in the duration 
of the loan. 


TITLE V. INSTITUTES FOR TEACHERS AND COUNSELORS 
NEED FOR BETTER PREPARED TEACHERS 


One of the outstanding features of the testimony given before the 
committee was the emphasis placed on the influence of a good 
teacher—often one individual teacher—who had awakened the spark 
of intellectual curiosity. One of the great hopes of improving the 
quality of our educational system in this country lies in developing 
the kind of teachers who can interest the investigative mind of a child, 
and foster his creative powers 
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The committee agrees with Dr. William G. Carr, executive secre- 
tary of the National Education Association, who testified at the 
hearings: 


The best curriculum or program, * * * would still fall 
short of achieving the result you desire unless you get into 
every one of our classrooms highly competent teachers. 
With such people almost any change that the American people 
want in their schools can be brought about. 

To this end the committee is recommending the establishment of a 
special type of teacher-training institute, to be conducted in colleges 
and universities, mainly during the summer months, at which the 
primary emphasis would be on up-dating and reinforcing the teacher's 
knowledge of the subject he regularly teaches at school. 

The severe shortage of qualified guidance personnel in our high 
schools is one of the most important factors contributing to our 
failure to make proper use of the talents of our youth. There is a 
wide variation from school to school and from State _ State in the 
distribution of counseling personnel. Altogether the Nation’s schools 
now employ approximately 26,000 counselors, including both full- 
time and part-time personnel. The best current estimates put the 
need at approximately 15,000 additional counselors in the public high 
schools alone, if these services are to be provided on an adequate basis. 

The need for better foreign-language instruction, which will stimu- 
late the young people of our country to concentrate on these courses, 
is evident to the committee. One of America’s principal weaknesses 
at the present time is a shortage of well trained language teachers. 
Statistics available to the committee indicate that this situation will 
not change without positive action. 

Of the 24 languages of the world each spoken natively by more 
than 20 million persons, only Spanish and French are studied by any 
appreciable proportion of American high-school students. Of the total 
enrollme nt in grades 9 through 12 in the school year 1954-55, only 
7.3 percent of the students were enrolled in Spanish and 5.6 percent in 
French. Over half of our high schools offer no modern foreign lan- 
guages at all, although many of these are, of course, the smaller 
schools. 

On the basis of the latest available data (1954-55), less than 15 
percent of the public high-school population was studying any modern 
foreign language at all. It is estimated that not more than 15 percent 
of the 3 million students enrolled in our colleges and universities are 
studying foreign languages. Although a movement is underway to 
encourage the teaching of modern foreign languages in the elementary 
schools, and while some progress is being made, it is estimated that less 
than 1 percent of the current elementary-school enrollment is receiving 
any training in foreign languages. 

One of the greatest obstacles toward creating a more receptive 
attitude toward language learning is the fact that major emphasis 
has, in the past, been on problem-solving and grammar, rather than 
on content. Only recently have we learne d that languages can best 
be learned with the full utilization of a variety of mechanical aids. 
In this dynamic field, with its Sokeahie materials of all kinds, it is 
vitally important that the modern-language teacher be familiar with 
the latest developments. 
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Promising results already underway in action language programs, 
which use tape recordings and disk records, instructional films, kine- 
scope and film strips, and illustrative materials of all kinds, could be 
transferred, through instruction in their use at the institutes, into 
thousands of schools throughout the land at a relatively small cost. 
The new emphasis on hearing and speaking in the learning of languages 
calls for acquaintance with the most recent teaching devices and 
textbooks. 

Moreover, lack of preparation is not limited to guidance and counsel- 
ing personnel or teachers in modern foreign languages. There are 
other important areas in which shortages of adequately trained per- 
sonnel are impeding the national defense effort. 

Too many of our teachers do not have adequate training in the 
spec ific subject matters they are assigned to teach. 

To help correct this situation, the bill provides for institutes where 
concentrated instruction would be given secondary-school teachers in 
subjects in which there are shortages of adequately trained teachers 
which have the effect of impeding the national defense effort. 

In addition elementary-school teachers would take subject-matter 
courses designed to more properly equip them to prepare their pupils 
in both the foundation programs of reading, writing, and arithmetic 
and in elementary science and other studies. Such preparation is 
obviously basic to any subsequent study in more advanced science or 
mathematics courses in high school. 

The committee is impressed with the results of the work of the 
National Science Foundation in its institutes for science and mathe- 
matics teachers and expects that equally fine training will be offered 
to teachers participating in institutes authorized by this title. Dr. 
Alan Waterman, Director of the Foundation, described this activity 
for the committee in the following words: 


Our interest in this activity arose from the observation 
that many secondary school and college teachers who 
wanted and needed additional or refresher training in subject- 
matter fields were not able to find programs suitable for their 
level of understanding in the standard summer-school offer- 
ings in our colleges and universities. The Foundation set out 
to see if there were institutions willing to establish study pro- 

grams designed specifically to meet the needs of identifiable 

groups of teachers. We found that there was not only will- 
ingness, but eagerness, on the part of the scientists and 
science educators in our colleges and universities to under- 
take this task. We also found that the teachers were en- 
thusiastic over the prospect of again becoming students, 
particularly in view of the fact that they were to be study- 
ing materi i: \.hich they knew would be almost immediately 
useful to them in their science classrooms. 

This program has grown rapidly. This summer the 
foundation grants will support more than 100 summer insti- 
tutes and more than 5,000 teachers. In view of the success 
of this program, we hope in the summer of 1959 to be able to 
support more than 400 such institutes involving some 20,000 
teacher participants. These teachers will be drawn from all 
levels of our educational system. 
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SUMMARY OF THE PROVISIONS OF TITLE V 


Under this title the Commissioner is authorized to arrange, by 
contracts with institutions of higher education, for the operation by 
them of short term or regular session institutes for the training of 
elementary and secondary schoolteachers and school guidance per- 
sonnel. Following the precedent of the institute programs conducted 
by the National Science Foundation the Commissioner is authorized 
to pay stipends and allowances for dependents to guidance and coun- 
seling personnel and teachers employed in public elementary and 
secondary schools who attend the institutes provided under this title. 
Provision is made for three types of institutes: 

(1) Institutes in counseling and guidance to train personnel engaged 
in counseling and guidance of students in secondary schools, or 
teachers preparing to engage in counseling and guidance. Under this 
program, $6,250,000 would be authorized for the current year and 
$7,250,000 for each of the next 3 years. 

(2) Foreign language institutes for advanced training, for indi- 
viduals engaged in or preparing to engage in the teaching, or super- 
vising or training of teachers, of any modern foreign language in 
elementary and secondary schools. $7,250,000 would be authorized 
for each of the 4 years of this program. 

3) General institutes for the advanced training of elementary and 
secondary schoolteachers who are teaching subjects in which short- 
ages of adequately trained personnel are impeding the national defense 
effort. Under this program, $35,500,000 would be authorized for the 
first year, $45,500,000 for the second vear, $55,500,000 for the third 
vear, and $65,500,000 for the fourth year 

These are to be institutes in specific subjects similar to but not 
duplicating those conducted by the National Science Foundation, 
which have amply demonstrated the value of this tvpe of program in 
improving the teaching quality of secondary schoolteachers in science 
and mathematics. 

The committee expects that all three types of institutes provided 
in this title shall concentrate primarily on instruction in the subject 
matter regularly taught by the teachers attending such institutes. 


TitLe VI. NATIONAL DEFENSE FELLOWSHIPS 
NEED FOR THE PROGRAM 


Many witnesses who appeared before the committee expressed their 
deep concern over the alarming decline in the number of persons with 
doctoral degrees who are entering the profession of teaching in out 
colleges and universities. In 1953-54, 31 percent of new college 
teachers had doctoral degrees. Three years later this figure had 
dropped to 23 percent, which indicates a serious deterioration in the 
qualifications of new college teachers. 

Moreover, the number of persons who are remaining in teaching in 
institutions of higher education cannot fill the available positions. 
For example, a recent study found that among 829 colleges and uni- 
versities in 1956 a total of 1,196 teaching positions remained unfilled. 

According to the President’s Committee on Education Beyond the 
High School, no more than 5,000 of the 9,000 persons receiving doctoral 


NATIONAL DEFENSE EDUCATION ACT OF 1958 17 


degrees annually enter into college teaching as a career, and of these a 
considerable number are already engaged in teaching before receiving 
their doctorate. The President’s Committee further expressed the 
view that ‘the cumulative deficit at the doctoral level is an alarming 
prospect.”’ The President’s Committee has estimated that from 
15,000 to 22,500 new faculty members will be needed per year during 
the next 12 to 15 years. 

The urgency of this situation is made all the more acute by the 
increasing tide of college enrollment which has been predicted for the 
years immediately ahead. In the fall of 1957, college and university 
enrollment amounted to more than 3 million students. The un- 
precedented increase in the birthrate which commenced during the 
mid-1940’s will make the need for more good college teachers all the 
more acute in the future. In the next decade, for example, the number 
of young people seeking enrollment in college is expected to double. 

Only some 160 institutions of higher education confer earned doc- 
toral degrees. About 60 confer fewer than 10 degrees each, while about 

75 confer between 10 and 100 degrees and only 25 to 30 award more 
chen 100 each. 

Action to provide more college teachers cannot be delayed. As 
Secretary Folsom pointed out to the committee: 


There is in the training of college teachers, as in defense 
production, the critical problem of lead time, and we must 
encourage expansion of graduate schools now in order to have 
teachers when they are most needed. 


The urgency of the need for more and better trained college teachers 
was underscored in the National Education Association’s report in 
November 1957 on teacher supply and demand in colleges and uni- 
versities, which stated: 

This fact stands out: The total number of persons with 
high-level skills and comprehensive preparation does not 
equal the present demand. Business and industry enjoy a 
favorable position. Colleges and universities find them- 
selves more embarrassed, day by day. It seems all too easy 
for the exigencies of the moment to obstruct any considera- 
tion of the inexorable demands of tomorrow. And in this 
way the long-range role of higher education in providing for 
the needs of tomorrow is overlooked. 


SUMMARY OF THE PROVISIONS OF TITLE VI 


The purpose of this title is to provide additional fellowships in the 
graduate schools of institutions of higher education for those indi- 
viduals who are principally interested in teaching in colleges and 
universities. The program provides for the award of 1,000 fellowships 
for the first year and 1,500 for each of the 3 succeeding years. 

Fellowship holders will receive financial assistance of $2,000 for the 
first academic year of study following the baccalaureate deg ree, $2,200 
for the second such year, and $2,400 for the third such year. An addi- 
tional amount of $400 per year will be awarded for each dependent of 
the fellowship holder. One-half of these amounts will be in the form 
of grants and the remaining half in the form of loans having interest 
at the rate of 2 percent per annum from the date when repayment 
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begins. The a0 would be repayable over a 10-year period beginning 
1 year after the borrower ceases to pursue a full-time course of study 
at an institution of higher education. The loan portion may be 
canceled at the rate of 20 percent per year by teaching in an institution 
of higher education. 

Fellowships shall be awarded under this program by the Commis- 
sioner of Education to individuals who have been accepted for study 
in graduate programs approved by him. The Commissioner shall 
approve graduate programs upon a finding that such program is a new 
program or an existing program which has been expanded and that 
such programs will substantially further the objective of increasing 
the facilities available in the Nation for graduate training of college- 
or university-level teachers and of promoting a wider geographical 
distribution of such facilities throughout the Nation. Before approv- 
ing a graduate program under this title, the Commissioner must make 
a finding, after consultation with the National Advisory Committee, 
that such program will promote the national defense and is in the 
national interest. 

The Commissioner is authorized to pay to institutions of higher 
education which have an approved program under this title up to 
$2,500 per academic year for each person holding a national defense 
fellowship in such institution. The actual amount to be paid must be 
determined by the Commissioner in each case on the basis of the cost 
of the program which is reasonably attributable to the person holding 
the national defense fellowship. 


TITLE VII. GUIDANCE, COUNSELING, AND TESTING IDENTIFICA 
TION AND ENCOURAGEMENT OF ABLE STUDENTS 


NEED FOR THE PROGRAM 


The committee is convinced that the present demand for more 
scientists, mathematicians, and students of foreign languages makes it 
imperative that we find and develop the special talents of our youth 
In these areas One of the be Sst means of accomplishing this purpose 
is through programs of guidance, counseling, and testing to encourage 
able students. 

secretary Folsom said: 


We believe that early identification of potential talents 
yields full benefits to the student and to society only when 
this information is put to use in assisting the student in 
selecting courses of study best suited to his real interests and 
abilities. 


Practically all studies show that testing for aptitudes and potential 
abilities can be very valuable in guiding students into the educational 
activities best suited to their full deve lopme nt. 

It would seem to be clearly 1 in the national interest to e xpi and these 
programs as provided in the bill. The committee agrees with Presi- 
dent Frederick L. Hovde of Purdue University, who told the com- 
mittee: . 

What should be done at the present time in all the sec- 
ondary schools in the Nation is to select, identify, motivate, 
and counsel those students of greatest intellectual ability 
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and provide for them special high quality educational instruc- 
tion in the fields of their interest. The goal should be to do 
everything possible to improve the quality aspects of our 
American system so that none of our human talent is wasted. 


The facts mentioned elsewhere in this report under the discussion 
of the scholarship program under title Il demonstrate the serious loss 
of talent our Nation is suffering because many of our most able 
students, who could benefit from further education, drop out of school 
before reaching their optimum level of training and achievement. 
The severe shortage of guidance and counseling personnel in our pub- 
lic high schools is me ‘ntioned in the discussion under title V providing 
for guidance and counseling institutes. The conclusion is inese apable 
that there is a direct causal relationship between these two situations. 
Adequate guidance and counseling can make significant contribu- 
tions to the educational development of all high school students, 
particularly those with the highest capabilities. 

The identification of high school students with high ability who 
should be encouraged to continue their education beyond the secondary 
school level is more than a local problem. The national interest 
requires that as many as possible of our most talented youth be 
stimulated to enter careers in which their capabilities will be most 
effectively utilized. 

It is, therefore, important that a testing program be initiated to 
discover the latent talents of our youth, which might otherwise go 
unnoticed and undeveloped, even by the students themselves. It is 
also necessary that this program be extended to all of the high school 
students in the country, including those in oe as well as public, 
schools, for we can ill afford to omit nearly 12 percent of youth from 
this important undertaking. 

A total of 41 States e mploy some personnel charged with counseling 
and guidance responsibilities. However, the State departments at 
this time generally are not staffed sufficiently to provide the profes- 
sional leadership, consultative services, research, and publications 
which are required to promote the necessary expansion and improve- 
ment of guidance services in the local schools. The 41 State pro- 
grams employ a total of only 63 persons, counting both full-time and 
part-time personnel, who are responsible for giving professional 
leadership for these services. 


SUMMARY OF THE PROVISIONS OF TITLE VII 


This title would provide for an annual appropriation of $15 million 
for each of 4 years to assisi State educational agencies to establish and 
maintain (1) programs of guidance and counseling in the public 
secondary schools of the State, and (2) programs of testing students 
in public and private secondary caida as authorized by State law. 
In those States where State funds may not be used for testing of 
secondary school students in private schools the Commissioner is 
authorized to arrange for testing of such private school students. 
States will be required to match the Federal grants after the first 

‘ar of the program on a doljar-for-dollar basis. Private schools in 
States where the Commissioner conducts the tests of the students of 
such schools will be required to pay for half of the cost involved in 
the testing program after the first year of such program. 
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TITLE VII. LANGUAGE DEVELOPMENT 
THE NEED FOR THE PROGRAM 


The committee is convinced that one of our greatest responsibilities 
in maintaining vur position of leadership in the world today and in 
promoting the international friendship is to see to it that our repre- 
sentatives abroad, both governmental and business, have proficiency 
in foreign languages, particularly those of the Middle East, Africa, 
or Asia (including the Soviet Union). Members of the committee 
who have had occasion to travel abroad have found that in many 
areas the personnel of our foreign missions cannot speak the language 
of the people in whose country they are representing the United States. 

Today our country finds itself engaged in a cold war of words as 
well as a cold war of weapons. While almost half of Russian students 
in secondary schools are reported to be studying English, a recent news 
story announced that not a single textbook was available in the United 
States for teaching the Russian language in our own secondary schools. 
Last winter, the United States Office of Education obtained about 30 
mathematics and science textbooks used in Soviet elementary and 
secondary schools. Six months later these books are still largely 
unevaluated because no one could be found who had the competence 
both in Russian and in the subject matter to compare them with 
American school texts. 

As a Nation we are not prepared linguistically to exercise the full 
force of our leadership in the building of a peaceful world. Some 3 
million Americans, including members of the Armed Forces and their 
dependents, are living, traveling, and working overseas each vear. 
Few Americans available for overseas assignments have had any 
foreign language training. A recent State Department study showed 
that only 1 out of 4 incoming Foreign Service officers had a proficiency 
in any foreign language. Asa result, Americans abroad are dependent 
on natives as translators and interpreters. The Secretary of State 
recently declared- 


The United States carries new responsibilities in many 
quarters of the globe and we are at a serious disadvantage 
because of the difficulty of finding persons who can deal 
with the foreign language problem. Interpreters are no 
substitute. 


Some 2 billion people—three-quarters of the world’s population 
speak languages that are rarely, if ever, taught in the United States. 
Some of these, such as Chinese, Arabic, Hindi, Farsi, Indonesian, and 
Swahili, are each spoken by many millions. 

America cannot afford to let this situation continue. In marked 
contrast with the lack of attention we have paid to this problem, the 
U. S. S. R. is moving ahead rapidly in language instruction. Dr. 
Lawrence G. Derthick, Commissioner of Education, described the 
emphasis placed upon language instruction in the Russian schools, 
pointing out that: 


The U.S. S. R. has moved ahead rapidly in language in- 
struction. Besides maintaining special-language schools, in 
which all instruction in the upper grades is conducted in a 
foreign language, they require language study for 6 years 
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in their 10-year schools. Russian university students are 
required to study a second foreign language which must be 
of a country in Asia or Africa. 


Soviet emissaries to foreign nations, including technicians sent to 
assist underdeveloped nations, are able to speak the language of the 
natives fluently. Dr. M. H. Trytten of the National Academy of 
Sciences stated to the committee: 


I was told recently that at Khartoum, at the Russian 
Embassy, every person, including the chauffeurs of the cars, 
can speak Arabic. We need to put more emphasis on learning 
and understanding the rest of the world, and we can make a 
real impact there. 


SUMMARY OF PROVISIONS OF TITLE VIII 


This title authorizes the Commissioner to contract with institutions 
of higher education for the establishment and operation by them of 
centers for instruction in languages now rarely taught in the United 
States and for instruction in other fields to provide a full understanding 
of the areas in which such languages are commonly spoken. He will 
determine the languages in which individuals should be trained in 
relation to the needs of the Federal Government or by business, 
industry, or education in the United States. Special emphasis is to be 
given to the languages of Africa, the Middle East, and Asia, including 
the Soviet Union. The contracts will cover not more than 50 percent 
of the cost of establishing and operating a center. 


TITLE IX. RESEARCH AND EXPERIMENTATION IN MORE EF- 
FECTIVE UTILIZATION OF TELEVISION, RADIO, MOTION PIC- 
TURES, AND RELATED MEDJA FOR EDUCATIONAL PURPOSES 


NEED FOR THE PROGRAM 


The committee was impressed with the testimony relating to the 
revolutionary changes which have taken place in the area of com- 
munications. It is clearly evident that television, radio, motion 
pictures, and related media can make a significant contribution 
toward improving the quality of instruction in our schools. Yet 
their widespread application has been sadly neglected in the class- 
rooms of our Nation because of lack of adequate research and experi- 
mentation. 

A few States and localities have been experimenting with the use 
of educational television. Statewide instructional television programs 
of one sort or another are underway in Alabama, Nebraska, North 
Carolina, and Oklahoma. The most extensive closed circuit experi- 
ment being carried on in the country today emanates from Hagers- 
ton, Md., and is designed to reach some 48 schools in Washington 
County, Md. 

The educational potentialities of this one medium were described 
by Dr. Alexander J. Stoddard in a report issued by the Fund for the 
Advancement of Education: 


The use of television in the educational program, not only 
to supplement and enrich, but also to perform certain func- 
tions heretofore performed by teachers, and to cover areas 








22 NATIONAL DEFENSE EDUCATION ACT OF 1958 


of the regular curriculum as an integral part, offers great 
hope for meeting teacher and building shortages, but more 
important, for raising the level of teaching. There is 
already no doubt about the great effectiveness of television 
as a teaching medium. It is being used widely at the college 
level. Its use in the schools is not very extensive as yet 
because of problems of adapting teaching techniques, rear- 
rangement of instructional groupings, practical difficulties 
involving schedulemaking, and the challenge of presenting 
dynamic television programs. But these roadblocks can 
and will be surmounted as more experimentation takes 
place in these areas—they are not insurmountable. 


Since television is one of the newest of our communications media, 
its limited use for educational purposes at present is understandable. 
Many years have been wasted, however, during which the benefits of 
other audio-visual devices could have contributed far more to our 
educational processes than ey have. Several private enterprise 
concerns have been engaged in producing materials of this type, of 
which the schools, because of teak of information concerning their 
potentialities, as yet have failed to take full advantage. 

The research and experimentation program provided in this bill 1 
necessary to improve the quality and promote the availability of ices 
devices 

SUMMARY OF PROVISIONS OF TITLE IX 


This title authorizes the appropriation of $5 million for fiscal 1959 
and $10 million for each of the 3 succeeding years to enable the Com- 
missioner to conduct, assist, and foster research and experimentation 
in the development and evaluation of projects involving new media 
of communication which prove of value to education at all levels. 
These will include projects for the development and more effective 
use of new means of communication in our schools and for train- 
ing teachers in their use. The projects may be conducted by public 
and nonprofit agencies under grants from the Commissioner and by 
public or other private agencies under contracts with the Commissioner. 

The Commissioner will disseminate information concerning new 
educational media to State and local educational agencies and insti- 
tutions of higher education, and, upon request, will provide them 
with advice and technical assistance in the use of such media to 
improve their educational programs. 

There is established in the Office of Education an Advisory Council 
on New Educational Media, composed of members who are repre- 
sentative of the field of primary, secondary, and higher education, 
communication, and the general public. The Advisory Council will 
make recommendations to the Commissioner for the improved utiliza- 
tion of new media, and review applications for grants and contracts 
to carry out research projects. 


TITLE X. AREA VOCATIONAL EDUCATION PROGRAMS 
NEED FOR THE PROGRAM 
The committee is convinced that, if we are to compete successfully 


with other nations in this scientific and technical age, we must fill 
the tremendous need for trained technical personne] who are required 
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to carry forward the fruits of our programs of research and develop- 
ment. We have been informed that the Russians are training a large 
number of skilled technicians in addition to a large number of scientists 
and engineers. In the launching of a missile they used relatively few 
scientists and a large number of highly trained technicians. 

The weaknesses in our own defense structure caused by such short- 
ages became obvious during World War II and the Korean conflict. 
Today, with the rapid changeovers in defense industries many technical 
occupations are relatively new and require training and retraining of 
technicians. The important point was made that Russia has been 
progressing at a greater rate than we have. Dr. M. D. Mobley, 
executive director of the American Vocational Association, stated: 


We believe we can truthfully say that Russia’s develop- 
ments in the field of vocational and technical training of less 
than college grade have been just as phenomenal as in her 
college and university programs in the fields of science, 
mathematics, and e1 wineering. 


The committee was informed that there are today more engineers 
than there are technicians in the United States, whereas the most 
efficient use of our manpower calls for five technicians for every 
engineer. 

The committee is aware of the excellent vocational education 
programs now being carried on in the States with the assistance 
provided by the Smith-Hughes and George-Barden Acts. Title X 
provides for the extension of these programs to provide for the training 
of personnel in fields necessary for the national defense and to reach 
localities which are not now adequately served. Since these programs 
are already in existence in some areas, such an extension could have an 
immediate and stimulating effect: (1) In the training of technicians 
so that engineers can be relieved of many of the nonprofessional 
functions they now perform, (2) to enable technicians to keep abreast 
with rapid technological and scientific advances, and (3) to assist 
people in rural areas in making the transition to employment in newly 
established industries essential to the national defense. 


SUMMARY OF THE PROVISIONS OF TITLE X 


This title amends the George-Barden Act by adding a new title III 
to it. Under this new title, $20 million is authorized to be appro- 
priated each fiscal vear to allow States and local areas to conduct 
less-than-college-grade courses designed to fit individuals for useful 
employment as technicians and skilled workers in occupations requir- 
ing scientific or technical knowledge. The recipients of such training 
must either have completed junior high school or be at least 16 years 
of age and reasonably expected to profit from the instruction. 


TITLE XI. SCIENCE INFORMATION SERVICE 
NEED 
The importance of providing this country’s scientists with more and 
better information about scientific developments throughout the world, 


through an organized Science Information Service, has been under- 
lined by many of our prominent scientists. The strategic importance 
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to our own research programs, in a space age, of obtaining and dis- 
seminating the best and most recent information available was stressed 
by many witnesses. 

The importance of trying to keep abreast of research in foreign 
countries was described by Dr. Wernher von Braun: 


I have never seen a scientific report for the field of rocketry, 
although I know that thousands have been published over 
there and are freely available. * * * We just do not get 
them. * * * Conversely, we know the Russian translating 
system is so excellent that American scientific journals, 
engineering handbooks, and periodicals and so forth are 
available in Russian language to Soviet scientists practically 
a week after they appear here. Very often that is sooner 
than American scientists get to see them. I think the 
Russians are making full use of publications appearing 
in the rest of the world by making them available and pala- 
table to Soviet scientists. 

A good scientific translation system involves even things 
like conversion of the measuring system used. We measure 
pressure in pounds per square inch. The Russians use the 
metric system. Their translators even provide these 
conversions for their readers. Thus, the Soviet scientist 
can read an American report with the same ease like reading 
a Russian report. 


This superiority of the Russians in science information service was 
clearly spelled out recently by Dr. &. Findlay Carter, director of the 
Stanford Research Institute. He stated that it was “painfully 
apparent’ that the Western World lacked any facilities to match the 
Soviet All Union Institute of Scientific and Technical Information, 
established in 1952. Dr. Carter said the Russian agency was staffed 
by more than 2,300 specialists, supplemented by 20,000 scientists 
and engineers who acted as part-time abstractors and translators. 


He declared: 


The operation of this technical information center has 
undoubtedly been an important factor in aiding the Soviets 
in their race to overtake the West in science and technology. 

Through the operations of this institute, Soviet scientists 
and engineers in even the remotest laboratories can have 
available to them abstracts, summaries, and translations of 
western technical articles of direct interest to their field 
within a very few months after the original material was 
published. 


The Stanford Institute director said it had been estimated that 
a technical information center using high-speed, automatic equip- 
ment would increase, by at least 25 percent, the effective supply of 
creative scientists and engineers. This.would be done, he added: 

by saving time now spent in laborious literature searching 
and from the recovery of time now wasted in repeating work 
already done and reported but inaccessible in the present 
chaotic mess of technical literature. 


The committee believes that the creation of a Science Information 
Service, as specified in the bill, would constitute an important step 
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in reducing Soviet superiority in this crucial area, and in strengthening 
the scientific competence of our country. 


SUMMARY OF THE PROVISIONS OF TITLE XI 


Science Information Service 

The bill would direct the National Science Foundation to establish 
a Science Information Service. The Service will be responsible for 
providing for indexing, abstracting, translating, and other services 
leading to a more effective dissemination of scientific information. 
The Science Information Service would also undertake programs to 
develop new or improved methods, including mechanized systems, for 
making scientific information available. 

The bill would also direct the National Science Foundation to es- 
tablish a Scientific Information Council, made up of the Librarian 
of Congress, the Director of the National Library of Medicine, the 
Director of the Department of Agriculture Library, the Head of the 
Science Information Service, and 15 other members appointed by the 
Director of the National Science Foundation; 6 of the appointed 
members shall be leaders in the field of fundamental science, 6 in the 
field of librarianship and scientific documentation, and 3 shall be 
outstanding representatives of the lay public who have demonstrated 
an interest in the problems of communication. It shall be the duty 
of the Council to advise, to consult with, and to make recommenda- 
tions to the Head of the Science Information Service. 


TITLE IX. MISCELLANEOUS PROVISIONS 


This title contains various miscellaneous provisions relating to 
administration, method of payments, allotments to Territories and 
possessions, advisory committees, and judicial review. The only 
program authorized in this title is set forth in section 1209. 


Section 1209. IMPROVEMENT OF STATISTICAL SERVICES OF STATE 
EDUCATIONAL AGENCIES 


NEED FOR THE PROGRAM 


Recent events have sharpened the critical need for accurate, up-vw- 
date statistical information concerning our Nation’s schools. 

The President’s Committee on Education Beyond the High School, 
in its second report on July 22, 1957, made the following sharp cri- 
ticism of the situation: 


We have been struck above all else by the astounding lack 
of accurate, consistent, and up-to-date facts, and by how 
little this Nation knows about its enormously vital and 
expensive educational enterprise in contrast to how much it 
knows, in great detail, about agriculture, industry, labor, 
banking, and other areas. 

We speak not of those difficult facts about education which 
can only be dug out by painstaking research but of those 
which are as susceptible to prompt, and regularized reporting 
as steel output in Pittsburgh, potato prices in Maine, brick- 
layers’ wages in Houston, hogs slaughtered in Chicago and 
bank loans in San Francisco, all of which are reliably re- 
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ported every month or every week by various Federal 
agencies. 

Until the gross deficiencies in educational reporting are 
remedied, all advisory work, all research, all educational 
planning throughout the country, and all efforts by individual 
States, communities, and institutions to devise effective 
actions will be severely handicapped. 

The United States Office of Education, which is charged with the 
responsibility for compiling information on American education and 
disseminating it broadly across the Nation, relies heavily upon State 


educational agencies for necessary data. At the same time, substan- 
tial demands for ee are made by agencies, organizations, 
and individuals within the States. Shortages of staff and suitable 


equipment in State sideateoael agencies make it es le for them 

keep abreast of these constant local and national demands. Not 
only are there delays in reporting information, but the reports from the 
States often involve such variations in terminology and units of meas- 
ure that the preparation of accurate national statistics is made more 
difficult. 


SUMMARY OF THE PROVISIONS OF SECTION 1209 


Under section 1209 the Commissioner of Education will, upon sub- 
mission of a State plan, make grants to the States for the purpose of 
assisting them to improve and strengthen the adequacy and reliability 
of educational statistics. These grants would also be used to improve 
the methods and techniques for collecting and processing educational 
data and disseminating information about the ( ondition and progress 
of education in the States. The orants cover one-half the cost of 
State educational agency programs carried out under the Stat plan, 
but cannot exceed $50,000 in any State tor any of the 4 fiscal years 
beginning with the fiseal vear ending June 30, 1959 

The State plan must set forth the new, additional, or expanded 
programs a wea to meet its needs and provide the general overall 
pattern that the State will follow in improving the statistical services 
of its State a catianal agency The purpose of programs outlined 
in the State plan may include (1) improving the collection, analysis, 
and reporting of statistical data supplied by local educational units, 
2) the development of accounting and reporting manuals to serve as 
cuides for local educational units, (3) the conduct of conferences and 
training for personnel of local educational units and periodic reviews 
and evaluation of the program for records and reports, (4) improving 
methods for obtaining from other State agencies within the State, 
educational data not collected by the State educational agency, o1 
5) expediting the processing and penpeiants of statistical data through 
installation and operation of mechanical equipment 


SECTION-BY-SECTION DESCRIPTION OF BILI 


The first section of the bill contains a short title, the National 
Defense Education Act of 1958, and a table of contents 
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TITLE I—GENERAL PROVISIONS 


Section 101— Findings and declaration of policy 


This section contains the congressional findings and declaration of 
policy. 


Section 102—-Federal control of education prohibited 


This section states that nothing contained in the bill may be con- 
strued to authorize any department, agency, officer, or employee of 
the United States to exercise any direction, supervision, or control 
over the curriculum, program of instruction, administration, or per- 
sonnel of any educational institution. 

Section 103 Definitions 

This section provides definitions of the terms listed below to be used 
for the purposes of the bill. 

The term “State’’ is defined generally to mean the several 
States, and Alaska, Hawaii, Puerto Rico, the District of Columbia, 
the Canal Zone, Guam, and the Virgin Islands. An exception is 
made with respect to the Territories and possessions mentioned in 
the case of certain sections under which they receive special treatment 
in computing allotments of funds. 

(2) The term “institution of higher education” is defined, generally 
speaking, to include junior colleges, colleges, and universities. Spe- 
cifically, to be an institution of higher education in the defined sense 
a school must admit as regular students only persons having a certifi- 
cate of graduation from a school providing secondary education or 
the recognized equivalent of such a certificate, be legally authorized 
within the State in which it is located to provide a program of educa- 
tion be yeas the seconds ary level, provide an educational program for 
which it awards a bachelor’s degree or provide not less than a 2-year 
nliirenten which acceptable for full credit toward such a degree, bea 
publie or other nonprofit institution, and be accredited by a nationally 
recog mize d accre diting agency or association, or if hot so accredited, 
be an institution whose crediis are accepted, on transfer, by not less 
han three institutions which are so accredited, for credit on the same 
basis as if transferred from an instiiution so accredited. ‘To be an in- 

(ution of higher education in the defined sense, an institution must 
be located in a Siate (as defined), except that for the title which pro- 
vides for scholarships, and the title which provides for loans, an insti- 
tution in a foreign couniry will be regarded as an institution of higher 
education if the Commissioner determines it to be substantially com- 
parable to an institution which would qualify as an institution of 
higher education if located in a Siate. The Commissioner is to pub- 
lish a list of nationally recognize .d accre ‘diting agencies or associations 
vhich he finds to be reliable authority as to the quality of training 
offered 

3) The term “Commissioner”? means the Commissioner of Educa- 
tion, and the term “Secretary’’ means the Secretary of Health, Educa- 
tion, and Welfare. 

t) The term ‘State commission’? means the State agency desig- 
ated or created to participate in a program under the scholarship 
ind loan titles. 

5) The term “State educational agency’? means the State board of 
ication or other agency or officer primarily responsible for the State 
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supervision of public elementary and secondary schools, or, if there is 
no such officer or agency, an officer or agency designated by the governor 
or by State law. 

(6) The term “school-age population’? means the population be- 
tween 5 and 17, both inclusive, to be determined by the Commissioner 
on the basis of data for the most recent year for which satisfactory 
data are available from the Department of Commerce. 

(7) The term “resident” is to be defined in regulations of the Com- 
missioner however, citizens of the Uniied Siaies domiciled in a State 
bui living outside of any Siate, are io be regarded as residents of that 
State. 

(8) The term “public elementary school’ and “public secondary 
school” are defined to mean a public school providing elementary and 
secondary education, respectively, as determined under State law, 
except that no education provided beyond the 12th grade will be 
included. 

(9) The ierm ‘‘nonprofit”’ is defined to mean, as applied io a school 
or institution, one which is owned and operated by one or more non- 
profit corporations or associations no part of the net earnings of which 
inures, or may lawfully inure, to the benefit of any private shareholder 
wr individual. 

(10) The term “local educational agency’’ means a board of educa- 
tion or other legally constituted local school authority having admin- 
istrative control and direction of public elementary or secondary 
schools in a city, county, township, school district, or political sub- 
division in a State. It would also include a State agency which 
directly operates and maintains public elementary or secondary schools. 


TITLE II—NATIONAL DEFENSE SCHOLARSHIPS 


Section 201—Appropriations authorized 

This section authorizes the appropriation of funds to award scholar- 
ships during this and the next 3 fiscal years to be paid the student over 
the period of his undergraduate studies. The amount authorized 
$17,500,000 for this and each of the next 3 fiscal years for paying 
scholarships to persons who are awarded scholarships under the title 
during each such year. In addition the section authorizes the appro- 
priation of sufficient funds to make payments to students who were 
awarded national defense scholarships under the bill in prior years. 
Thus, new scholarships will be awarded during this a the next 3 
fiscal years to be paid students during the course of their under- 
gr aduate studies. Scholarships awarded under the title will be known 
as “‘national defense scholarships.”’ 


Section 202—Amount of scholarsh Lps 


Every person who is awarded a national defense scholarship will 
receive $500 during each academic year of the scholarship’s duration. 
In addition the State commission will determine scholarship holders 
to be paid an additional amount, not exceeding $500, during each 
academic year. The additional payment will be the amount the 
State commission determines the student needs in order to attend an 
institution of higher education during the academic vear. 

The Commissioner in consultation with other Federal agencies 
shall prescribe regulations providing appropriate adjustment of 
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scholarship payments under the bill to prevent duplication of educa- 
tional assistance received under other Federal programs. 
Section 203—Duration of scholarships 

Scholarships awarded under this title will be for 4 years, except 
that where the time required to complete the student’s curriculum 
is more than 4 years—as, for example, in some engineering courses 
the scholarship will continue until the student finishes his course. 
In no event, however, will a student’s scholarship continue after the 
completion of the work for his first bachelor’s degree. 

Scholarship holders will be entitled to receive their scholarships 
only while they are devoting essentially full time to educational work 
leading to a bachelor’s degree, during the academic year, in attend- 
ance at an institution of higher education. A student who is carry- 
ing a full-time load at an educational institution would be considered 
as devoting essentially full time to educational work, even though 
he is supplementing his scholarship with funds derived from his own 
work. The section requires scholarship holders to maintain satis- 
factory proficiency in their course of study, according to the regularly 
prescribed standards and practices of the institution. 





Section 204—WSelection of recipients of scholarships 


The scholarship commission in each State will be the agency to 
decide the persons to whom scholarships under this title will be 
awarded, and the additional amount, if any to be paid them, based on 
the considerations referred to in the discussion of section 202. The 
selection must be in accordance with objective tests and other measures 
of aptitude and ability to pursue successfully at an institution of 
higher education a course of study leading to a bachelor’s degree, 
giving special consideration to those with superior capacity or prepara- 
tion in science, mathematics, or a modern foreign language. It 
should be noted in this connection that once a person has been awarded 
a national defense scholarship no restrictions are imposed on the course 
he may choose to pursue. Similarly, he may choose to attend any 
school which will accept him so long as it qualifies as an institution 
of higher education under the de finition in section 103 of the bill. 

Any person will be eligible to compete for a national defense scholar- 
ship who applies in his State of residence; in accordance with the 
rules of the State commission, and is not, and has never been, enrolled 
in a course of study beyond the secondary-s¢ hool level. 

The national defense scholarships will actually be awarded by the 
Commissioner to persons selected by the State commissions who have 
been accepted for enrollment by an institution of higher education 
and have graduated from high school. The requirement of high- 
school gr aduation will be met if the person holds a certificate of gradua- 
tion from any high school whose graduates meet the requirements 
established by the State in which such school is located for graduation 
from high schools accredited by such State, or if he doesn’t hold such a 
certificate, if he is determined by the State commission to have attained 
a level of advancement generally accepted as constituting the equiva- 
lent of that required for graduation from such a high school. 


Section 205—Allotment of appropriations for scholarships 


When an appropriation is made for awarding new national defense 
scholarships, the Commissioner is first to reserve up to 2 percent 
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thereof for allotment to the Territories and possessions to which the 
bill applies. The remainder is then to be allotted among the States 
on the basis of their relative populations between the ages of 18 and 
21, both inclusive. The populations are to be determined on the 
basis of the figures for the latest year after 1955 for which satisfactory 
data are available from the Department of Commerce. The amount 
reserved for the Territories and possessions will be alloted among 
them in the manner provided for in section 1208 of the bill. 

Appropriations for making payments for scholarships awarded under 
this title of the bill in prior years are to be allotted among the States 
(including the Territories and possessions) on the basis of the relative 
amounts estimated to be needed to make continuing payments to 
persons selected for scholarships in prior years 
Section 206—NState scholarship commissions: State plan s 

Each State which desires to participate in the scholarship program 
must establish a State commission on scholarships and student loans 
or designate an existing State agency to serve as the State commission 
and submit to the Commissioner, through such commission, a State 
plan. The Commissioner must approve such a plan if it 

1) Provides for determining the institutions in the State which are 
institutions of higher education, as defined in the bill 

2) Provides for the determination, in accordance with section 204 
of the bill, of eligibility to comp te for S< holarships and fol t} » selection 
in accordance with such provisions) and certification to the Commis- 
sioner of persons to be awarded the scholarships pavabl from the 
State’s allotment 


) 


Provides for annually determining, and certifying to the Com 
missioner, the additional amounts (above the $500 minimum per year 
LO be awarded persons in need thereof in ace ordance with standards, 
procedures, and criteria established by the State commission. The 
Commissioner must find that these standards, procedures, and criteria 
are such as to provide reasonable assurance that the additional amount 
will be based on the individual’s need for financial assistance to con 
tinue his education at an institution of higher education, such need to 
be determined without regard to tuition, fees, and othe expenses of 
attendance at the institution of higher education chosen by the indi- 
vidual, and that the maximum additional amount allowable under the 
plan will be $500. 

} Complies with the provisions of section 1204 (a) of the bill 
relating to designation of the State commission as the sole agency 
for administering the State plan and to provision of necessary fiscal 
control and fund accounting procedures and submission of 
reports to the Commissione! 


necessary 


Section 207—Administrative expenses of State commissions 

This section provides for the payment by the Commissioner to the 
State of the amounts necessary for the proper and efficient administra- 
tion of the State plan and for expenses necessary for the preparation 
of an approved plan. Under this section, the Commissioner may also 
make payments to be used by the State commissions to contract for 
the services of approved public or private merit or aptitude testing 
organizations 
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TITLE III—NATIONAL DEFENSE STUDENT-LOAN PROGRAM 


Section 8301—Appropriations authorized 

This section authorizes the appropriation of $40 million for this 

cal year, and $60 million for each of the 3 succeeding fiscal years 
to enable the Commissioner to make loans to people selected by the 
State commissions on scholarships and student loans. 

The section also authorizes the appropriation of such amounts, for 
the fiscal year ending June 30, 1963, and for each of the 3 succeeding 
fiscal years, as may be necessary to enable students, who are receiving 
loans under this title in the fiscal year 1962, to complete their 
education. 

The loans made under this title are to be known as ‘national 


defense student loans 
Section SUZ , Allotme nt of loan funds 


Krom the sums appropriated under this title for any fiscal year the 
Commissioner is to reserve an amount not in excess of 2 percent for 
the Territories and possessions. This amount will be allotted in 
accordance with the provisions in section 1208. 

From the remainder each State would be allotted an amount which 
bears the same ratio to the total remainder as the State population 
between the ages of 18 and 21, both inclusive, bears to the total popu- 
lation of all the States between such ages. To determine the popula- 
tion of the States in that age group the most recent data of the Depart- 
ment of Commerce, since 1955, would be used. 

The amounts appropriated for the fiscal year ending June 30, 1963, 
ind each of the 3 succeeding fiscal years, to enable the students to 
alate their education, are to be allotted among the States as 
determined by the Commissioner to be necessary for this purpose. 
Section 308 State plans 

A State desiring to participate in the provisions of this title must 
submit to the Commissioner, through its State commission, a State 
plan which meets the requirements of section 1204 (a) (providing that 
the State commission must administer the plan, for fiscal control and 
fund accounting procedures, and for reports to the Commissioner), 
and 

|) provides for determining the institutions in the State which 
are institutions of higher education, as defined in the bill; 
2) provides for the selection of persons to receive the loans 
a) who are in need of such loans, (6) who have been accepted for 
enrollment at an institution of higher education, and (c) who are 
residents of such State; 

3) provides that special consideration be given to persons 
whose academic background indicates a superior capacity or 
preparation in science, mathematics, engineering, or modern 
foreign language, and who indicate an interest in teaching in 
elementary or secondary schools; 

(4) provides that persons who have received loans under this 
title in previous vears, who have maintained a satisfac tory pro- 
ficiency in their studies, who have applied for an additional loan, 
and who are eligible for such a loan, shall be given preference over 
other applicants for loans; 
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(5) provides for the certification to the Commissioner of the 
recipients of such loans and the amounts thereof; 

(6) provides that the State commission will request notifica- 
tion of the Commissioner and the State commission when an in- 
stitution determines that a recipient is not maintaining satisfac- 
tory proficiency ; 

(7) provides for an annual review by the State commission of 
= academic standing of the recipients of the loans; 

8) provides for the notification of the Commissioner and the 
spaeonetans institution of higher education when the State com- 
mission determines that the recipient of the loan is not main- 
taining satisfactory proficiency. 


If the above requirements are met by the State plan, it must be ap- 
proved by the Commissioner. 
Section 304—Loan requirements 

The national defense student loans advanced under this title 


(1) are to be made in such numbers and in such amounts as 
are certified by the State commission under its approved State 
plan and as may be possible with the funds allotted to such State; 

(2) must be made for 1 academic year, and may not exceed 
$1,000 for any one academic year; however, upon proper certifica- 
tion a person may receive loans for such period as may be neces- 
sary to complete the course of study undertaken by him, but not 
to exceed 4 academic years or such longer period as may be 
permitted by the C ommissioner’ s regulations; 

(3) must be made without security except that the borrower 
must execute a promissory note payable to the United States; 

(4) must be canceled upon the death or total and permanent 
disability of the borrower; 

(5) may be made in installments, and, if so, must be discon- 
tinued in case the Commissioner is informed by the State com- 
mission that the borrower has failed to maintain satisfactory 
proficiency in his courses. of study; 

(6) may only be used to defray the costs of tuition, fees, books, 
supplies, board, lodging, and other necessary educational expenses 
while pursuing a full-time course of study at an institution of 
higher education; 

(7) must bear interest at a rate of 2 percent per annum on the 
unpaid principal balance; but no interest may accrue before the 
date on which repayment of the loan is to begin; 

(8) are to be repaid together with interest in graduated peri- 
odic installments under schedules emer by the Commis- 
sioner. The repayment is to begin 1 year after the date the 
borrower ceases to pursue a full-time course fae study at an insti- 
tution of higher education and be completed not later than 11 
years after such date, except that no interest may accrue and no 
periodic installments need to be paid during any period in which 
the borrower is pursuing a full-time course of study at an insti- 
tution of higher education, or is a member of the United States 
Armed Forces (but such period is not to exceed 3 years in this 
case), or is serving as a full-time elementary or secondary school 
teacher. In addition, these periods may not be included in the 
determination of the 10-year period within which the loan has 
to be repaid. 
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The borrower may accelerate the repayment of the loan, if he so 
desires. 

Loans under this title would be canceled at the rate of 20 percent 
of the unpaid balance of the loan plus the accrued interest thereon for 
ee ‘+h academic year during which the borrower serves as a full-time 

lementary or secondary school teacher. 


Section 305—Administrative expenses of State commissions 

This section provides for the payment by the Commissioner to the 
designated State official of such amounts as the Commissioner deter- 
mines to be necessary for the proper and efficient administration of the 
State plan, including reimbursement for necessary expenses in pre- 
paring the State plan. 


TITLE IV—FINANCIAL ASSISTANCE FOR STRENGTHENING 
SCIENCE, MATHEMATICS, AND MODERN FOREIGN-LANGUAGE 
INSTRUCTION 


Section 401—Appropriations authorized 


This title provides for grants to States for the acquisition of labora- 
tory and other special equipment, including audiovisual materials 
and equipment and printed material (other than textbooks), suitable 
for use in providing education in science, mathematics, or modern 
foreign languages, for minor remodeling of laboratory or other space 
used for such materials or equipment and for making loans authorized 
in section 405. Appropriations in the amount of $70 million are 
authorized for this fiscal year and for each of the next 3 fiscal years 
for these purposes. 

In addition to appropriations for these purposes, the title authorizes 
the appropriation of $5 million for each of such fiscal years for making 
grants to States for the expansion or improvement of supervisory or 
related services in public elementary and secondary schools in the 
fields of science, mathematics, and modern foreign languages, and 
for administration of the State plan under this title. 


Section 402—Allotments to States 


Not to exceed 2 percent of the annual appropriation for laboratory 
and other special equipment and for remodeling would be reserved 
for allotment among the eligible Territories and possessions pursuant 
to section 1208. Twelve percent would be reserved for loans to private 
nonprofit schools for these purposes. The remainder of the appropria- 
tion would be allotted among the States on the basis of the relative 
school-age population of the States, weighted by their relative incomes 
per school-age child. The allotment to each State would bear the 
same ratio to the total to be allotted as the State’s school-age popula- 
tion, multiplied by its allotment ratio bears to the sum of the corre- 
sponding products for all the States. A State’s allotment ratio would 
depend on its relative income per school-age child determined by 
multiplying 50 percent by the quotient of the State’s income per school- 
age child divided by the income per school-age child for the continental 
United States and ‘then subtrac ting this from 100 percent, but with a 
minimum ratio of 33% percent and a maximum of 66% percent. 

These ratios would be promulgated as soon as possible after enact- 
ment of the bill (for the current and next fiscal years), then in July 
or August of 1959 (for the next 2 years) on the basis of data from the 
Department of Commerce for a 3-year period. 


é 
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The children who will be counted in determining school-age popula- 
tion are those between the ages of 5 and 17, both inclusive. The 
allotments for these purposes will remain available for payments 
until the end of the fiscal year following the year for which they are 
made. 

Sums appropriated for supervisory and related services and for 
administration would be allotted among the St: a on the basis of 
their relative school-age populations, unaffec ted by their income per 


school-age child. However, no State’s allotment could be less than 
$20,000, and the other States’ allotments would be reduced oe 
tionately to obtain the amounts necessary to raise the States’ allot- 


ments to this minimum. 

As in the case of the appropriation for laboratory equipment and 
materials, the Commissioner would first reserve up to 2 percent of the 
appropriation for allotment among the Territories and possessions as 
provided in section 1208 before making the allotments to the several 
States. 


Section LOS State nlans 
t l 


If a State wishes to participate in this title it must submit a Stat 
plan to the Commissioner through its State educational agency. If 
the plan contains the provisions required by this section and meets 
the requirements of section 1204 (a) (relating to fiscal control and 
fund accounting procedures, to the making of necessary reports to 
the Commissioner and to administration of the plan by the State 
educational agency), the Commissioner must approve it 

The provisions that a State plan must contain to be approved are 
wa aoe 

) It must set forth a program under which funds allotted to the 
bias on the basis of relative school-age population and income per 
school- -age child will be = nded sole ly for proje cts approved by the 
State e duc ational agene y for ac quisition of laboratory and other speci al 
equipment, including audiovisus al materials and equipment and printed 
materials (other than textbooks), for use in providing education in 
science, mathematics, or modern foreign language in public elemen- 
tary or secondary schools, and for minor remodeling of laboratory or 
other space use ‘d for such materials or equipment 

) It must set forth principles for determining the priority of each 
wat project for assistance under the title and must ‘gd ie for under- 
taking projects, insofar as financial resources available therefor make 
possible, in the order determined by the application of such principles 

(3) It must provide an opportunity for a hearing before the State 
educational agency to interested persons with respect to each applica- 
tion for the approval of a project. 

It must provide for the establishment of standards on a State 
level for laboratory and other special equipment acquired with 
assistance furnished under the title. 

(5) It must set forth a program under which the funds allotted on 
the basis of school-age population unaffected by income per child of 
school age will be expended solely for the expansion or improvement 
of supervisory or related services in public elementary and secondary 
schools in the fields of science, mathematics, and modern foreign 
languages, and for the administration of the State plan 
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Section 404—Payments to States 


For the first year of the program no matching will be required with 
respect to grants from its allotment for expansion or improvement of 
supervisory or related services or administration of the plan. The 
State will be required to match on a 50-50 basis all other Federal 
grants under this title made from the applicable allotment of the 


State. 
Section 105 Loans to nonprofit private schools 


Krom the amounts reserved under section 402 (a) for loans to non- 
profit private schools (12 percent of the appropriation for laboratory 
equipment projects), the Commissioner is to allot to each State a sum 
which bears the same ratio to the total amount reserved as the school- 
age population enrolled in nonprofit private schools in that State 
bears to the total school-age population enrolled in nonprofit private 
schools in all the States. 

From the sums allotted to each State the Commissioner would be 
authorized to make loans to nonprofit private schools for the acquisi- 
tion of laboratory and other special equipment as provided for public 
schools in section 403 (a) (1) (described in (1) above under sec. 403). 

The loans could be made only upon application containing such 
information as may be deemed necessary by the Commissioner. 
They would have to be repaid within such time (but not more than 10 
vears) as the Commissioner might agree to. They would bear interest 
at a rate a at by adding one-quarter of 1 percent per annum to 
the rate which the Secretary of the Treasury determines to be equal to 
the current average yield on all outstanding marketable obligations of 
the United States as of the last day of the month preceding the date 
the application for the loan is approved and by adjusting the result 
so obtained to the nearest one-eighth of 1 percent. 


TITLE V—INSTITUTES FOR SCHOOL TEACHERS AND 
COUNSELORS 


PART A COUNSELING AND GUIDANCE TRAINING INSTITUTES 


section 5OT Authorization 


This section authorizes the appropriation of $6,250,000 for this 
fiscal vear a $7,250,000 for each of the 3 succeeding fiscal vears to 
en nal le the Commissioner to arrange by contracts with institutions of 
higher pe ation for the operation by them of short-term or regular 
session institutes to improve the qualifications of personnel and 

achers engaged in or preparing to engage in guidance and counseling 
work in secondary schools. It also provides for the payment of 

stipends and allows ances for de pe ‘ndents to personnel and teachers 
engaged in or preparing to engage in guidance and counseling work in 
public secondary schools while they are attending such institutes. 


PART B FOREIGN LANGUAGE INSTITUTES 


Section 51] Author ieation 

This section authorizes appropriation of $7,250,000 for this fiscal 
vear and each of the 3 succeeding fiscal years to enable the Commis- 
sioner to arrange by contracts with institutions of higher education for 
the operation by them of short-term or regular session institutes for 
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advanced training, particularly in the use of new teaching methods and 
instruction materials, of individuals engaged in or preparing to engage 
in the teaching or training or supervising of teachers of any modern 
foreign language in elementary or secondary schools and for payment 
of stipe nds, while atte nding such institutes, individuals engaged in or 
preparing to engage in the teaching or training, or supervising of 
teachers of any modern foreign language in public elementary or 
secondary schools, including allowances for dependents. 


PART C-—GENERAL INSTITUTES 


Section 521 aainurination 


Authorizes $35,500,000 for the fiscal year ending June 30, 1959, 
$45,500,000 for ae fiscal year ending June 30, 1960; $55,500,000 for 
the fiscal year ending June 30, 1961; and $65,500,000 for the fiscal year 
ending June 30, 1962, to enable the Commissioner to arrange, by 
contracts, with institutions of higher education for the operation by 
them of short-term or regular session institutes for advanced training, 
in the subject matter which they are teaching or preparing to teac ‘h, 
for individuals (other than those for whom institutes may be arranged 
at modern foreign language institutes or institutes arranged by the 
National Science Foundation), engaged in teaching in an elementary 
or secondary school, and for the payment of stipends to such individ- 
uals so engaged in any public elementary or secondary school, while 
attending such institutes, including allowances for dependents. 

Before arranging for the operation of any institutes the Commis- 
sioner shall consult the National Advisory Council on science and 
education (established by sec. 1202) as to the subjects in which the 
shortage of adequately trained teachers impedes the national defense 
effort. 

PART D—ELIGIBILITY 


Section 5381— Determination of eligibility 

The eligibility of applicants for admission to institutes established 
under the provisions of this title will be determined by the institution 
of higher education operating such institutes. 


TITLE VI—NATIONAL DEFENSE FELLOWSHIPS 


Section 601—Appropriations authorized 


This section authorizes the appropriation of the sums necessary to 
carry out the title. 


Se ction 602 Num be r of fe llowsh ips 


Under this title, the Commissioner is authorized to award fellow- 
ships for periods of study not in excess of 3 academic years. Not 
more than 1,000 fellowships could be awarded during this fiscal year, 
and not more than 1,500 fellowships during each of the next 3 fiscal 
years. 

Section 603—Award of fe llowsh ips and approval of institutions 

The Commissioner may award ems only for study in gradu- 
ate programs which have been approved by him. A graduate pro- 
gram of any institution of higher education pe | be approved only if 
the institution applies for approval and the Commissioner finds that 
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the graduate program is a new program or an existing program which 
has been expanded, that the new or expanded program will substan- 
tially further the objective of increasing the facilities available in the 
Nation for the graduate training of college or university level teachers 
and of promoting a wider geographical distribution of such facilities 
throughout the Nation, that in the acceptance of persons for study in 
such programs preference will be given to persons interested in teach- 
ing in institutions of higher education and (after consultation with 
the National Advisory Council on Science and Education established 
by (sec. 1202) that the program will promote the national defense and 
is in the national interest. 

This section also requires the Commissioner to limit the number of 
persons awarded fellowships in any one institution in light of the 
objective of increasing the facilities available in the Nation for the 
graduate training of college or university level teachers and of pro- 
moting a wider geographical distribution of such facilities throughout 
the Nation. 

Section 604—Financial assistance 

Each person awarded a fellowship under this title for graduate 
studies would be entitled to receive $2,000 for the first academic year, 
$2,200 for the second, and $2,400 for the third academic year. An 
amount of $400 a year would be paid on account of each of his de- 
pendents. 

Half of the amount received would be considered a grant and half 
of it a loan. 

The loans made under this section: 

(1) would be made without security except that the borrower 
must execute a promissory note to the United States; 

(2) would be canceled upon the borrower’s death or upon his 
permanent and total disability: 

(3) may be made in appropriate installments; 

(4) must bear interest at the rate of 2 percent per annum on the 
unpaid principal balance; however, no interest could accrue be- 
fore the date on which repayment of the loan is to begin; 

(5) would have to be repaid, together with interest, in grad- 
uated periodic installments, under schedules approved by the 
Commissioner. The repayment would begin 1 year after the 
date the borrower ceases to pursue a full-time course of study at 
an institution of higher education and is to be completed not 
later than 11 years after such date. However, no interest could 
accrue and no periodic installment payments would need to be 
made during a period in which the borrower pursues a full-time 
course of study at an institution of higher education, or is a 
member of the Armed Forces (not to exceed 3 years could be 
added to the period by this), or is serving in a full-time position 
as a teacher in an institution of higher education. 

Any such period during which interest could not accrue would be 
excluded in determining the 10-year period within which the loan 
has to be repaid. Also, the borrower would not have to take the 
full 10 years to repay his loan but could at any time accelerate its 
repayment. The loan would be canceled at the rate of 20 percent of 
the unpaid balance plus interest for each academic year during which 
the borrower serves as a full-time teacher at an institution of higher 
education. 
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The institution which the fellowship holder is attending will also 
receive a payment under this program. The institution will be paid 
such amount, not more than $2,500 per academic year, as is deter- 
mined by the Commissioner to constitute that portion of the cost of 
the new or expanded graduate program in which the fellowship holder 


is participating which is reasonably attributable to such person 
Section 605 Fe llowsh ip conditions 


Fellowship holders could receive their stipends only while they are 
maintaining satisfactory pears ney in, and are devoting essentially 
full time > study or research in the field in which such fellowship is 
awarded, in an institution of ada education, and are not engaging 
In Saint. employment other than part-time employment by such 
institution in teaching, research, or similar activities approved by the 
Commissioner. 


TITLE VII—GUIDANCE, COUNSELING, AND TESTING; IDENTIFI 
CATION AND ENCOURAGEMENT OF ABLE STUDENTS 


Section 701 Appropriations authorized 

The purpose of this title is to assist State educational agencies in 
establishing and maintaining programs of testing and of cuids ance and 
counseling. For this age $15 million a year is authorized to be 
appropriated for this and each of the next 3 fiscal years 


Section 702 Allotme nts to States 


Appropriations for carrying out this title would be allotted among 
the States as follows: First, the Commissioner will reserve up to 2 
percent of the appropriation for any fiscal year for allotment among 
the Territories and possessions as provided in section 1208. The 
remainder would then be allotted among the States on the basis of 
their relative school-age populations, except that the minimum 
allotment for any State will be $20,000, with the other States’ allot- 
ments being reduced proportionarely to make up such minimum 
amounts. 


Section 703—State plans 


If a State wishes to participate in the program provided for in this 
title, it must submit a State plan to the Commissioner through its 


State educational agency. The Commissioner must approve the plan 
if it contains the provisions required by this section. These provisions 
are: 


(1) It must set forth a testing program, to identify students with 
outstanding ability and aptitudes, in the public and (if authorized by 
law) other secondary schools, and the means of testing to be used 
(2) It must set forth counseling and guidance programs for public 
secondary schools to advise students on the courses of study best 
suited for them and to encourage able and outstanding students to 
complete their secondary education, to take the courses necessary for 
admission to, and to go on to college 3) It must include provisions 
(pursuant to sec. 1204) relating to administration of the plan by thi 
State educational agency, necessary fiscal control and fund-accounting 
procedures, and necessary reports to the Commissioner. 
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Section 704—Payments to States 

The Federal payment under this title would be 100 percent of the 
expenditures in carrying out the State plan during the first year of the 
program, and thereafter 50 percent of such expenditures. No State 
could receive amounts greater than its allotment. 

The Commissioner would arrange for testing of students in any 
secondary school in a State with an approved plan if the State edu- 
cational agency was not legally authorized to pay for this testing. 
Such testing would have to ‘be comparable to and at the same erade 
levels and under the same conditions as in the public schools. The 
full cost of this testing would be paid by the Federal Government 
during this year and one-half during the next 3 years. 


TITLE VIII—LANGUAGE DEVELOPMENT 


Section 801—Langquage and area centers 


The Commissioner may arrange, through contracts with institutions 
of higher education, for the establishment and operation during this 
and the next 3 fiscal years of language centers for the teaching of any 
modern foreign language with respect to which the Commissioner 
determines that the persons trained in such language are needed by 
the Federal Government or by business, industry, or education in the 
United States, and that adequate instruction in such language is not 
readily available in the United States. In awarding contracts under 
this section the Commissioner must give priority to contracts for the 
teaching of the Middle Eastern, African, or Asian (including the Soviet 
Union) languages. 

The contract for the operation of a language center would provide 
principally for the teaching of such language, but it may also provide 
for instruction in other fields needed to provide a full understanding 
of the areas, regions, or countries in which the language is commonly 
spoken, to the extent adequate instruction in such fields is not readily 
available, including such fields as history, political science, linguistics, 
economics, sociology, geography, and anthropology. 

Contracts with institutions under this section may not cover more 
than half the cost of the establishment and operation of the center, 
including the cost of grants to the staff for travel in the foreign area 
with which the subject matter of the field in which they will be working 
is concerned and the cost of travel of foreign scholars to such centers 
to teach or assist in teaching therein and the cost of their return. 
The contract may contain such other conditions as the Commissioner 
finds necessary to carry out the purposes of this section. 

The Commissioner may also, during this and the next 3 fiscal years, 
pay stipends to persons undergoing (at any short term or regular 
session of any institution of higher education) advanced training 
in any modern foreign language, and in other fields needed for a full 
understanding of the area, region, or country in which such language 
is commonly used, if persons trained in this language or other fields 
are needed by the Fede ral Government or business, industry, or 
education. The stipend may include allowances for dependents and 
for travel to and from the places of residence of the trainees and their 
dependents. However, a stipend under this section may be paid 
only to persons who provide reasonable assurance that they will, on 
completion of their training, be available for teaching a modern 
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foreign language in an institution of higher education or for such 
other service of a public nature as may be permitted by regulations of 
the Commissioner. 


Section 802—Research and studies 

This section authorizes the Commissioner to make, or contract for, 
studies and surveys to determine the need for increased or improved 
instruction in modern foreign languages and other fields needed to 
provide a full understanding of the areas, regions, or countries in which 
such languages are commonly used. He would also be authorized to 
conduct research on more effective methods of teaching such languages 
and in such other fields, and to develop specialized materials for use 
in such training, or in training teachers of such languages or in such 
fields. 
Section 803—Appropriations authorized 

This section authorizes the appropriation of such sums, not to exceed 
$8 million in any one fiscal year, as may be necessary to carry out the 
provisions of this title. 


TITLE IX—RESEARCH AND EXPERIMENTATION IN MORE EFFEC- 
TIVE UTILIZATION OF TELEVISION, RADIO, MOTION PICTURES, 
AND RELATED MEDIA FOR EDUCATIONAL PURPOSES 


PART A RESEARCH AND EXPERIMENTATION 


Section 901—Functions of the Commissioner 

The Commissioner, in cooperation with the Advisory Council on 
New Educational Media, is to conduct, assist, and foster research and 
experimentation in the development and evaluation of projects 
involving TV, radio, motion pictures, and related media of communi- 
cation which may prove of value to State or local educational agencies 
in the operation of their public elementary and secondary schools 
and to institutions of higher education. These projects would include 
the development of new and more effective techniques in the utiliza- 
tion and adaptation for such purposes of movies, video tapes and 
other audio-visual aids, film strips, slides and other visual aids, record- 
ings and other auditory aids and radio or television program scripts, 
the training of teachers in the use of them, and the presentation of 
academic subject matter. through such media. 


Section 902—Grants-in-aid; contracts 


In carrying out the provisions of this title, the Commissioner, with 
the approval of the Advisory Council on New Educational Media, may 
make grants-in-aid to public and nonprofit private agencies, organiza- 
tions, and individuals and may enter into contracts with public or 
private agencies, organizations, individuals, and groups. 

The Commissioner is also to promote the coordination of programs 
under this title with other similar programs conducted by others. 


PART B DISSEMINATION OF INFORMATION ON NEW EDUCATIONAL 
MEDIA 


Section 931—Functions of the Commissione? 

The Commissioner, in order to disseminate information concerning 
new educational media to State or local educational agencies for use 
in their public elementary or secondary schools, and to institutions of 
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higher education, would be directed to make studies as to the need 
for increased utilization of the various media of communication, to 
prepare and publish catalogs and other materials useful in encourag- 
ing their more effective use for educational purposes, to prepare and 
publish annual reports on developments in the field and provide, upon 
request, assistance, advice, and demonstrations as to the use of such 
media, for State or local educational agencies and institutions of 
higher education. The Commissioner would also be authorized to 
enter into contracts with public or private agencies, organizations, 
groups, or individuals to carry out this part of title TX. 


PART C-——-GENERAL PROVISIONS 


Section 961—Establishment of the Advisory Council 

This section establishes the Advisory Council on New Educational 
Media in the Office of Education, composed of the Commissioner, a 
representative of the National Science Foundation and 12 other 
members—3 identified with sciences, liberal arts, or modern foreign 
languages in institutions of higher education, 3 experts in primary or 
secondary education, 3 specialists in media of communication, and 
3 public members interested in such media. The Council would 
consult with the Commissioner in matters of basic policy and in the 
utilization and adaptation of mass media for educational purposes. 
It would also review applications for grants-in-aid and review proposed 
contractual arrangements, certifying approval of any such projects 
and contracts if it believed them appropriate for the purposes of this 
title. The see tion further authorizes the Commissioner to utilize the 
services of the Council members. Compensation of members would 
be set by the Secretary of Health, Education, and Welfare, but not 
to exceed $50 a day. 


Section 962 Spe cial pe rsonnel 


The Commissioner would be authorized, without regard to civil- 
service laws, to secure the assistance of persons in the United States 
and abroad who are experts in the utilization of media of communica- 
tion for educational purposes. 


Section 963—Appropriations authorized 


This section authorizes the appropriation of $5 million for this fiscal 
year, and $10 million for each of the 3 succeeding years. 


TITLE X—AREA VOCATIONAL EDUCATION PROGRAMS 


Section 1001—Statement of findings and purpose 

It is the opinion of Congress that the excellent programs carried on 
by the States with the assistance of the Smith-Hughes Act and the 
Vocational Education Act of 1946 need to be extended to provide 
vocational education for areas inadequately served and to meet na- 
tional defense requirements for persons skilled in fields affected by 
scientific and technological developments. This title is designed to 
provide assistance to the States so that they may improve and expand 
their vocational education programs through area vocational educa- 
tion programs; approved by State boards as providing vocational and 
related technical training and retraining for youths, adults, and older 
persons, including related instruction for apprentices, designed to 
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fit them for useful employment as technicians or skilled workers in 
scientific and technical fields. 


Section 1002—-Amendment to Vocational Education Act of 1946 


This section amends the Vocational Education Act of 1946 (the 
George-Barden Act) by adding a new title: 


TITLE ITI—AREA VOCATIONAL EDUCATION PROGRAMS 


Ne ction 301 Authori Sation of appropriations 


This section authorizes appropriation of $20 million annually 
beginning with the present fiscal year. 


Section 302 Allotments to States 


The amounts appropriated are to be allotted to the States in the 
same ratio as the total amounts allotted under title | of the Voca- 
tional Education Acts of 1946, the act of March 18, 1950, and section 9 
of the act of August 1, 1956 

The amounts allotted to a State, but not required by it (according 
to its certification), would be available for reallotment to other States. 
Section 308 Payme nts to States 

The payments shall be made on the condition that the State will 
match the grants on a 50-50 basis and that the amounts granted will 
not be used to reduce State or local funds used for vocational educa- 
tion programs under the Smith-Hughes and George-Barden Acts, 
although State and local funds under those laws in excess of what is 
needed for 50-50 matching could be used to match the new Federal 
funds 

This section provides payments to the States on the basis of esti- 
mates, with necessary adjustments for tee eee nts or underpay- 
ments in eae periods, on a quarterly basis or any other pe me 
prescribed | »\ the Commissioner. The payments could be ms ie 
installments determined by the Commissioner. 

Section 304 Use of funds 

Amounts allotted under this title could be used for administration, 
supervision and teacher-training expenses; for salaries and travel ex- 
penses for school personnel for travel expenses for advisory committees; 
for purchase and rental of instructional equipment (and maintenance 
and repair thereof) and purchase of instructional supplies and teach- 
ing aids; for transportation of students; for securing necessary educa- 
tional information for development of programs; for training and 
work experience for out-of-school youth; for related instruction for 
apprentices; and for determining the need for and planning of the 
programs. 

Any equipment obtained by the use of the allotted funds would 
become State property. 

Section 308 Additional State plan require ments 
In order for a State to qualify for assistance under this title, its 
State plan must be amended 
1) designate the State board as the sole agency for the plan’s 
administration or provide for the supervision of its administration 
by State or local educational agencies; 
(2) set up minimum qualifications for persons having responsi- 
bilities under the plan; 
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(3) outline specific plans, policies and methods for carrying out 
the State plan; 
(4) provide for proper accounting and budgeting methods and 
provide for the making of necessary reports to the Commissioner. 
Any plan meeting these requirements would be approved by the 
Commissioner. 

If the Commissioner subsequently finds the State has failed to 
comply substantially with the above requirements in administration 
of the plan or because of a change in State plan, he shall, upon 
notifying the State board, stop further payments or limit such pay- 
ments to parts of the plan not affected by such failure until such time 
as the State has complied with the requirements. Such action may 
only be taken after notice and opportunity for hearing has been 
accorded the State board. 

The State may appeal the Commissioner’s decision to the United 
States court of appeals. The summons and the notice of appeal may 
be served at any place in the United States. The findings of fact of 
the Commissioner are conclusive unless substantially contrary to the 
weight of evidence; but the court, for good cause shown, may remand 
the case to the Commissioner for further evidence to be taken. The 
court would have jurisdiction to affirm or set aside the decision in 
whole or in part. The judgment of the court of appeals would be 
subject to review by the Supreme Court of the United States. 

Section 306 Appropriations for administration 

This section authorizes the inclusion in the appropriations of the 
Department of Health, Education, and Welfare of such sums as shall 
be necessary to administer this new title of the George-Barden Act. 
Section 307—Definitions 


This section provides definitions of the terms listed below to be 
used for the purposes of the new title. 

(1) The term “State’’ includes Alaska, Hawaii, the Virgin Islands, 
Puerto Rico, the District of Columbia, and Guam. 

(2) The term ‘‘Commissioner’’ means the Commissioner of Educa- 
tion 

3) The terms “State plan’ and “State board’”’ have the same 
meaning which said terms have in the act approved February 23, 
1917 (39 Stat. 929, ch. 114) 

(4) The term “area vocational education program’”’ means a pro- 
gram consisting of one or more less-than-college-grade courses con- 
ducted under public supervision and control and on an organized, 
systematic class basis, which is designed to fit individuals for useful 
employment as technicians or skilled workers in recognized occupa- 
tions requiring scientific or technical knowledge, and which is made 
available to residents of the State or an area thereof designated and 
approved by the State board, who either have completed junior high 
school or, regardless of their school credits, are at least 16 years of 
age and can reasonably be expected to profit by the instruction 
offered. 

TITLE XI--SCIENCE INFORMATION SERVICE 
Section 1101—Functions of the Service 
The National Science Foundation will establish a Science Informa- 


tion Service. The Foundation, through the Service, would provide 
for indexing, abstracting, translating and other means leading to a 
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more effective dissemination of scientific information. It would also 
undertake to develop improved methods for making scientific in- 
formation available. 


Section 1102—Science Information Council 

This section provides for the establishment of a Science Information 
Council by the National Science Foundation within the Foundation 
to advise, consult with, and make recommendations to, the head of 
the Science Information Service. The Council will consist of the 
Librarian of Congress, the Director of the National Library of Medi- 
cine, the Director of the Department of Agriculture Library, and the 
Head of the Science Information Service, as ex officio members. 
Fifteen additional members would be appointed by the Director of 
the National Science Foundation. Six of the appointed members are 
to be experts in the fields of science, six leaders in librarianship and 
scientific documentation; and three representatives of the lay public 
interested in the fields of communication. The appointments are for 
a term of 4 years, except that in order to provide for staggered terms, 
4 of the members first appointed will serve for a term of 3 years, 4 for 
a term of 2 years, and 3 fora term of1 year. If amember is appointed 
to fill a vacancy occurring before the expiration of the term, the 
appointment shall be only for the remainder of such term. No 
member may be reappointed until after 1 year has elapsed since the 
end of his preceding term. The Council is to meet at least twice 
a year or more often if necessary. 

The compensation of the appointed members while serving on the 
business of the Council will be fixed by the National Science Founda- 
tion but is not to exceed $50 per day. They shall also be entitled 
to actual and necessary travel and subsistence expenses. 


Section 1103—Authority for certain grants and contracts 


The National Science Foundation will have the same power and 
authority under this title that it has under the National Science 
Foundation Act of 1950. All the grants under this title must be 
approved by the National Science Board. 

Section 1104—Appropriations authorized 

This section authorizes the pepenneines, starting with the fiscal 
year which ends June 30, 1959, of such amounts as may be necessary 
to carry out the provisions of this title. 


TITLE XII—MISCELLANEOUS PROVISIONS 


Section 1201—Administration 

The Commissioner would be authorized to delegate any of his func- 
tions under the bill, except the making of regulations, to any officer 
or employee of the Office of Education. He would also be authorize d, 
in administering the bill, to engage the services and facilities of any 
Federal agency and, without regard to section 3709 of the Revised 
Statutes, of any other public or nonprofit private agency. 

In his annual report to Congress, the Commissioner would be re- 
quired to give a full account of the activities of the Office of Education 
under the bill, including recommendations for needed revisions of its 
provisions. 
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The Secretary would be required to consult with and advise the 
heads of other Federal departments and agencies administering 
scholarships, fellowships, or other educational programs in order to 
benefit from an exchange of information and to develop policies and 
procedures that will strengthen the educational program and objectives 
of institutions of higher education utilized by such agencies for 
this purpose. 

Other agencies of the Federal Cdvernninnt must exercise their 
functions so as to assist in carrying out the objectives of the bill. 
The bill would not be considered as limiting or superseding the 
authority of any other agency under any other law. 

No funds under this act shall be paid to any individual unless he 
has executed and filed with the Commissioner a loyalty oath and an 
affidavit that he does not believe in overthrow of the Government by 
force or illegal methods, and is not a member of an organization 
teaching such principles. 


Section 1202. National Advisory Council on Science and Education 

This section establishes the National Advisory Council on Science 
and Education to advise and assist the Commissioner in matters of 
basic policy in the administration of the bill. The Council would 
consist of the Commissioner, as Chairman, the Director of the 
National Science, Foundation, and 12 members appointed by the 
President by and with the advice and consent of the Senate. Four 
of the appointed members must be experts in engineering, mathe- 
matics, or science, four must be recognized scholars in the humanities 
and four from fields deemed appropriate by the President, although it 
is recommended that one of the last four be an expert in private 
educational work. The appointments would be for 4 years, except 
that in order to provide for staggered terms, 3 of the members first 
appointed shall serve for a term of 3 years, 3 for a term of 2 years 
and 3 fora term of 1 year. If a member is appointed to fill a vacanc y 
occurring before the expiration of a term, the appointment may be 
only for the remainder of such term. No member could be reap- 
pointed until after 1 year has elapsed since the end of his preceding 
term. 

The compensation of the members while serving on the business 
of the Council would be fixed by the Secretary of Health, Education, 
and Welfare but is not to exceed $50 per day. They would also be 
entitled to actual and necessary travel and subsistence expenses. 

When the Council considers matters of direct concern to other 
Federal agencies or departments, the Secretary may invite the head 
of such agency or department to designate a representative to be 
present. 


Section 1203--Exemption from conflict-of-interest laws of members of 
advisory committee or information council 

Any members of an advisory committee or information council ap- 
pointed under the bill would be exempted from the conflict-of-interest 
statutes, except that the exemption would not extend to: (1) the receipt 
or payment of salary in connection with his Government service from 
a source other than the regular private employer of the appointee 
at the time of his appointment; or (2) during the period of such 
appointment, and the further period of 2 years after the termination 
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thereof, to the prosecution or participation in the prosecution, by 
him of any claim against the Government involving any matter 
concerning which he had any responsibility arising out of his 
appointment during the period of such appointment. 
Section 1204—Administration of State plans 
In order for a State to qualify for assistance under this act it must: 
(1) provide that the State commission will be the sole agency 
for administering the plan under title I] or III of the bill; 
(2) provide that the State educational agency will be the sole 
gency for administering the plan under title [V or VII or section 
210 
(3) sails for the making of necessary reports to the 
Commissioner; and 
(4) provide for necessary fiscal control and fund accounting 
procedures. 

No State plans or changes in plans may be finally disapproved by 
the Commissioner under the bill without giving the agency concerned 
reasonable notice and an opportunity for a hearing 

If the Commissioner, after reasonable notice and opportunity for 
hearing, finds that the State has so changed a State plan that it no 
longer complies with the applicable eatiseintiin of the bill or that 
there is a substantial failure to comply with any of such requirements, 
then the Commissioner upon notifying the State agency is to withhold 
any further assistance until he is satisfied that the State again complies. 
In the case of titles I] and III, the withholding also applies to scholar- 
ships and loans, respectively. In the case of titles [IV and VII and 
section 1210, the withholding may be limited to a particular program 

r portion of the State plan affected. 


Section 1205—Judicial review 

The State may appeal the Commissioner’s decision on approval of 
its State plan under any title or on withholding of funds under section 
1204 to the United States district court for the district in which the 
State capital is located. The summons and notice of appeal May be 
served at any place in the United States. The findings of fact of the 
Commissioner are conclusive unless substantially contrary to the 
weight of the evidence, but the court for good cause shown may 
remand the case to the Commissioner for further evidence to be taken. 
The court would have jurisdiction to affirm or set aside the Commis- 
sioner’s decision in whole or in part. The court’s judgment would be 
reviewable by the appropriate court of appeals and then by the 
Supreme Court of the United States. 
Section 1206—Method of payme nt 


Payments under the bill may be made in installments or they may 
be made in advance, or by way of reimbursement. In the case of 
grants or loans necessary adjustments may be made for overpayments 
and underpayments. 


a 
l 


Section 1207 Admin istrative appropriations authorized 

This section authorizes the appropriation of such sums for the fiscal 
vear ending June 30, 1959. and for each ie year thereafter as may 
be necessary to administer the provisions of the bill, including the 
administrative expenses of State commissions for scholarship and 
loan programs. 
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The Secretary is authorized, subject to the procedures of section 505 
of the Classification Act of 1949, to place a total of 10 additional 
positions in the Office of Education in grades 16, 17, and 18 of the 
general schedule. 


The compensation of the Commissioner of Education would be 
placed at $20,000 annually. 


Section 1208—Allotments to Territories and possessions 

The amounts reserved by the Commissioner under sections 205 
(scholarships), 302 (a) (loans), 402 (strengthening science, mathe- 
matics, and modern foreign language teaching), and 702 (testing and 
counseling and guidance) are to be allotted by the Commissioner 
among Alaska, Hawaii, Puerto Rico, the Canal Zone, Guam, and the 
Virgin Islands, according to their respective needs for the type of 
assistance furnished under the part of title in which the section appears. 
Section 1209—Improvement of statistical services of State educational 

age NCiE S 

The purpose of this section is to assist the States to improve and 
strengthen the adequacy and reliability of educational statistics pro- 
vided by State and local reports and records and the methods and 
techniques for collecting and processing educational data and dis- 
seminating information about the condition and progress of education 
in the States. Appropriations are authorized to carry out the section 
for this and each of the next 3 fiscal years. 

The Federal Government will bear one-half the cost of programs to 
carry out the purpose of this section. Among the programs for which 
grants may be made would be those for: 

1. Improving the collection, analysis, and reporting of statistical 
data supplied by local educational units. 

The development of accounting and reporting manuals to serve 
as guides for local educational units. 

The conduct of conferences and training for personnel of local 
educational units and of periodic reviews and evaluation of the pro- 
gram for records and reports. 

1. Improving methods for obtaining, from other State agencies 
within the State, educational data not collected by the State educa- 
tional agency. 

5. Expediting the processing and reporting of statistical data 
through installation and operation of mechanical equipment. 

Payments for any program under this section may be made only to 
the extent it is a new program or an addition to or expansion of an 
existing program, and only if the State plan includes the program. 
No payment may be made to any State for a fiscal year under this 
section in an amount greater than $50,000. 

To obtain payments under this section, a State must submit a 
State pli in which provides that the State educational agency will be 
the sole agency for carrying out programs under this plan. It must 
also set _ the program proposed to be carried out and the general 
policies to be followed. In common with other provisions relating 
to State Fe this section requires the inclusion of provisions for 
reports to the Commissioner and for the observance of certain fiscal 
control and fund accounting procedures. 





INDIVIDUAL VIEWS ON S. 4237 


We voted to report favorably S. 4237 from the Committee on Labor 
and Public Welfare because we believe it provides a sound program 
to bolster and promote the scientific and technical training which 
America needs for her present and future. 

However, we believe it is even more vital to our national defense 
to develop a broad program of Federal financial assistance to enable 
the States to attack their serious education problems at the primary 
and secondary school level. 

Therefore, we reserve our rights to offer or support school con- 
struction or other amendments to S. 4237 which we feel will help 
create such a program. 

JAMES EK. Murray. 
Wayne Morse. 
Pat McNaMARA. 
JOHN SHERMAN Cooper. 
JoHN F. KENNEDY. 
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INDIVIDUAL VIEWS OF SENATOR COOPER 


| support S. 4237 because it is a step, and a very good one, toward 
improving the quality of education in our country. S. 4237 is, how- 
ever, limited in its scope. It is directed to three chief objectives: the 
assurance of higher education for outstanding high-school graduates, 
through the awarding of scholarships; advanced training for elemen- 
tary and high-school teachers, through institutes operated by accred- 
ited institutions of higher education; and, of great importance, the 
advanced education of graduate students, through assistance by 
grants and loans. The bill also establishes loan funds for college 
students. 

These programs place emphasis upon the selection of persons 
whose 


academic background indicates a superior capacity or prep- 
aration in science, mathematics, engineering, or modern 
foreign languages 


and who indicate an interest in teaching. Nevertheless, it was the 
judgment of the committee that the programs established by the bill 
should not exclude students and teachers of scholarly attainment in 
the humanities. 

These new programs are experimental. I believe that expenditures 
in their support should be kept at a reasonable level while they are 
being tested. Further, I believe the bill places too large an emphasis 
upon grants to students and teachers. 

| supported in committee, and will offer or support on the floor, 
amendments to (1) reduce from $500 to $250 the — of the 
national defense scholarship grants not based on need; (2) provide 
that at least one-half of the monetary advances to me entering 
the institutes be on a loan basis, with provision for cancellation of 
the loan for those who continue to teach in elementary or secondary 
schools. The forgiveness feature seems to me a fair provision, as the 
purpose of conducting the institutes is to improve the quality of 
teaching in our schools, and it is —_ that those who attend the 
institutes will continue to teach. I believe also that providing a 
reasonable portion of ste shall be repaid, or shall be canceled 
by teaching service, will serve to attract those of serious purpose. 

While I am in sympathy with the objectives of the committee bill, 
| am certain that it does not begin to go to the root of the educational 
problems of the country, nor will it begin to meet the basic educational 
needs of the United States. 

One of the pressing needs, in my view, is a higher standard of cur- 
ricular in elementary and secondary schools, and indeed in our col- 
leges. These are matters within the control of State, local, and private 
school boards. However, I would like to see the President of the 
United States appoint a commission of outstanding scholars—not for 
the purpose of making further studies of the deficiencies of our school 
systems, but to consult with governors, and with heads of the State 
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school systems, as to the means by which State and local bodies can 
raise standards of required scholarship, and of the curricula offered, 
in order to give needed emphasis again to the teaching of science and 
the humanities. 

Two other pressing needs are adequate salaries for teachers, and the 
construction of additional classrooms and schools. Although it is 
clear from the operation of Public Laws 815 and 874, among others, 
that Federal assistance for school construction and teachers’ salaries 
need not raise the spectre of Federal control of education, the com- 
mittee and the Congress generally has failed to act in either of these 
vital areas. To the extent that we do not act to meet these most basic 
needs, we will fail the children and the future of the Nation. 

I do not think the committee bill can fully live up to the promise of 
its title and purpose: “‘to assure the intellectual eminence of the United 
States,’ to assure “the fullest development of the mental resources 
and technical skills of the Nation’s young men and women,” or to 
meet the present emergency in education. It is no use to pretend 
that this bill goes be yond its limited scope, which is primarily in the 
area of sc holarships, fellowships and student loans, with some teacher 
training, and with emphasis on science, mathematics, and language. 

Our fundamental educational problem, and the basic educational 
needs of the country, remain with us and continue to grow even more 
serious. I hope the Congress, and the people of the country, will soon 
face the imperative necessity for realistic action in the other areas of 
need—adequate salaries for our teachers, school construction, aid for 
areas where adequate schooling cannot be provided by local financing, 
and higher academic standards with curriculums designed to meet 


the needs of our age. 
JOHN SHERMAN COOPER. 


MINORITY VIEWS OF SENATOR STROM THURMOND 


This bill (S. 3187), although it purports to be for the specific purpose 
of promoting the national defense, is, in actuality, general Federal aid 
to education. 

S. 3187 contains a variety of programs which not only overlap 
existing nongovernmental programs, but even overlap each other. 
The bill contains 

1. A scholarship program consisting of grants in the total sum 
of $175 million over the next 4 years; 

A student loan program authorizing loans of $220 million 
over the next 4 years; 

A program of national defense fellowships made up of a 
combination of loans and grants in equal proportions which, if 
fully implemented, will involve a total outlay in excess of $75 
million over the 4 years of the program; 

4. Authorization of Federal grants of $256.4 million and loans 
of $33.6 million in the next 4 years to provide science equipment 
and facilities in elementary and secondary schools, plus $20 
million for supervisory and related services; 

A program to provide advanced training in institutes for 
individuals engaged in teaching in elementary and secondary 
schools with a total outlay of $259 million; 

6. A separate program for training in institutes for teachers of 
modern foreign languages at a total cost of $32 million; 

Authorization for grants totaling $60 million to the States 
for the purpose of establishing programs for the guidance, 
counseling, and testing of students; 

8. Grants for research and experimentation for teaching by 
television, radio, motion pictures, and other aids in the total sum 
of $35 million; 

9. A provision adding an additional vocational education 
program with a permanent annual authorization of $20 million; 

10. A provision for the establishment of a science information 
se -_ ‘e which is in effect a national library of science; 

An authorization for the Federal Government to pay the 
eae for the administration of those parts of this Federal pro- 
gram which the States administer. 

It is obvious from the numerous facets of the program listed above 
that this bill is nothing more or less than general Federal aid 
to education. 

Despite the inclusion in this bill of so many types of programs, and 
such a variety of approaches, this bill will not appreciably contribute 
to the national defense. Neither the scholarship program nor the 
student loan program are limited in any way to persons undertaking 
a course of study considered to be critical to our national defense. 
Under either of these programs, a participating student might study 
social welfare work, automobile driving, or, for that matter, flower 
arranging. Only those programs designed for the advancement of 
modern foreign languages are limited to any extent so far as curriculum 
is concerned. 
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Even were strict curriculum requirements imposed on _ these 
programs, a major deficiency from a national defense standpoint 
would still exist. In the student loan and fellowship programs, it 
has been provided that a recipient can repay the loan by serving in 
the teaching profession. In no other program in this bill is there any 
requirement that the participant serve in any capacity in the field in 
which the Government has assisted in his training. As far as the 
language of the bill is concerned, a person by participating in the 
scholarship program and the national defense fellowships, might, 
with financing from the Federal Government, obtain his doctorate 
in nuclear physics, and upon his graduation enter upon employment 
with a stock-brokerage firm and never thereafter utilize in the national 
defense interest one iota of his taxpayer-financed scientific training. 

Furthermore, there is, generally speaking, no requirement that the 
Federal program of student assistance be limited to those persons who 
actually need help in order to obtain advanced education. The lack 
of this limitation can only result in a duplication of non-Federal 
student-assistance programs and in assistance to those financially 
able to pay for their own education. 

For these reasons, the bill under consideration is sadly lacking in 
provisions which would make it effective from a national-defense 
standpoint. 

I am not ready to concede that there is sufficient justification for 
the Federal Government to enter into the field of education. If such 
justification exists, however, Federal participation should be limited 
to that area best designed to meet the needs of national defense. It 
would be much better, if national defense requires Federal aid to 
education, to concentrate on a tremendous student loan program 
whereby the opportunity for training would be made more readily 
available to those who have initiative and talent. Even such a loan 
program should be limited to students pursuing courses of study in 
science, mathematics, foreign languages, and other such courses 
closely and directly related to the national defense. The bill should 
spell out requirements for participants to utilize their training at 
least for some minimum period in the national-defense interest. 

Except in those fields related directly to the national defense, the 
Federal Government has no constitutional authority to invade the 
field of education. Nowhere in the Constitution is the word ‘‘edu- 
cation” or any synonym thereof used. The framers of the Consti- 
tution wisely recognized that education is a responsibility of the 
State, the community, and the parents. The Constitution declares 
in the 10th amendment: 


The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States, respectively, or to the people. 


This clearly places education in the realm of State responsibility. 
There is a substantial sentiment that expediency should be placed 
before adherence to the Constitution in this instance, such sentiment 
being based upon the idea that the States and local communities are 
unable to perform their educational responsibilities adequately. It 
can not be denied that the Federal Government has usurped an over- 
whelming majority of the tax sources, thereby severely handicapping 
States and local communities in their efforts to provide adequately 
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in their own area of responsibility. Nevertheless, the individual 
States and local communities are almost without exception in a 
healthier financial condition than the Federal Government, which 
now struggles under a debt of $280 billion which is steadily and alarm- 
ingly increasing. It should also be remembered, that regardless of 
which level of government provides the service, it is the same individual 
who must foot the bill. In addition, the Federal Government is the 
most expensive and wasteful of any unit through which the taxpayers’ 
dollar is applied. 

A study of the current educational system in the United States 
reveals certain deficiencies which bear no relation whatever to lack 
of funds. The testimony before the Senate Labor and Public Wel- 
fare Committee suggests the conclusion that leadership in ideas, 
rather than money, would best serve to improve the system for 
national defense needs. One of the deficiencies to which I refer is the 
use of so-called ‘progressive’ education practices and concepts. 

The most insidious of these concepts is that which assumes that 
since all men are created equal, they, therefore, have equal and 
identical ability. We must first recognize that we can—and at the 
State and local level—provide equality of opportunity for formal 
education. We cannot, however, provide or guarantee an equality 
of ability or knowledge through education; for the Creator, in His 
great wisdom, made no two men alike, either physically or mentally. 
We must, therefore, return to a recognition of individuality in the 
application of the educational process, rather than continuing to 
attempt to use a common mold for all students. 

Another fallacious and destructive practice identified with progres- 
sive education is that of stressing methodology at the expense of 
substance. This, and not the lack of funds, is, in my opinion, pri- 
marily responsible for‘the lack of capable teachers and professional 
educators. I do not believe it is possible for any person, regardless of 
how well versed in methods of teaching, to ignite in a student the 
spark of interest which is vital to true education, unless that person 
has an intimate knowledge of, and interest in, the substantive subject 
matter he seeks to teach. 

Progressive education ignores that fact that it is primarily the obli- 
gation of the family, the church, and the community to teach, by 
example and advocacy, the art of human relations. It is the duty of 
the educator to train the minds of the students in order that they may 
reason to a sound and logical conclusion by the recognition and 
assimilation of factual knowledge. 

Discipline is the castoff of progressive education. No amount of 
money can make up for the failure to teach discipline, which must 
be applied from without in formative years in order that it may be 
applied from within in mature years. 

Progressive education — be eliminated by funds, whether 
from the Federal, State, or local level. National leadership, not 
with money but in ideas, i stressing the parental, local, and State 
shortcomings and responsibilitie s, could do much toward the solution 
of this problem which is national in scope, but which is capable of 
solution at the local level only. 

In the long run, we, as legislators, must share with other national 
leaders the blame for a major part of our educational inadequacies. 
Rather than having encouraged ambition, initiative, and inventive- 
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ness, we have, by the enactment of welfare legislation and programs, 
encouraged indolence among the citizens of this country. So long 
as free enterprise was nurtured and encouraged and not unduly 
limited by a monstrous Federal Government, our country, including 
the educational system, remained strong and competitive. Free 
enterprise and free competition insure that one may gain in return 
for industry and initiative, both the respect of his fellowman and 
financial independence. Attempts to make the Federal Government 
be all things to all men, on the other hand, insure the complete 
mental inertia which inevitably results from the destruction of the 
natural rewards of industry and initiative. 

This bill, with its emphasis on grants and stipends, and with its 
unbelievable remoteness from national defense considerations, should 
be viewed for what it is—general Federal aid to education. 

Education is one of the few fields in which authority of State and 
local governments have to date remained comparatively potent. 
There have been minor Federal inroads before, but this bill will 
constitute an irreparable breach in the ramparts. There is little 
Federal control in the bill as proposed; but its ineffectiveness, assured 
by a fallacious approach, will be the excuse for imposition of Federal 
regulation by future legislative acts. Experience demonstrates that 
it is more politically expedient to pile bad legislation on bad legislation 
than to resort to repeal of an unworkable existing program. 

For the reasons stated, it is my conclusion that this bill should be 
rejected in toto. 

StrRoM THURMOND. 


MINORITY VIEWS OF SENATOR BARRY GOLDWATER 


This bill and the foregoing remarks of the majority remind me of 
an old Arabian proverb: 


If the camel once get his nose in the tent, his body will 
soon follow. 


If adopted, the legislation will mark the inception of aid, super- 
vision, and ultimately control of education in this country by Federal 
authorities. 

Barry GOLDWATER. 


55 








CHANGES IN Existinac Law 


In compliance of subsection 4 of rule XXIX of the Standing Rules 
of the Senate, changes in existing law made by the bill as reported 
are shown as follows (existing law proposed to be omitted is enclosed 
in black brackets; new matter is printed in italic; existing law in 
which no change is proposed is shown in roman): 


THE VOCATIONAL EDUCATION ACT OF 1946 
TITLE III—AREA VOCATIONAL EDUCATION PROGRAMS 
AUTHORIZATION OF APPROPRIATIONS 


Sec. 301. There is authorized to be appropriated for each fiscal year, 
beginning with the fiscal year ending June 30, 1959, $20,000,000 for 
area vocational education programs, to be apportioned for erpenditure 
in the States as provided in section 302. 


{LLOTMENTS TO STATES 


Sec. 302. (a) From the sums appropriated for any fiscal year pursuant 
to section 301, each State shall be entitled to an allotment of an amount 
bearing the -—_ ratio to such sums as the total of the —— 4 grey 
under title I of this ict, the Act of March 18, 1950 (20 U.S. C. 31-33), 
and section 9 of the Act of August 1, 1956 ( 20 U.S. C. 34), to ai State 
for such year bears to the total of the amounts so apportioned to all the 
States for such year. 

(6) The amount of any allotment to a State under subsection (a) for 
any fiscal year which the State certifies to the Commissioner will not be 
required for carrying out area vocational education programs (under the 
part of the State plan meeting the requirements of section 305) shall be 
available for reallotment from time to time, on such dates as the Com- 
missioner may fir, to other States in proportion to the original allotments 
to such States under subsection (a) for such year. Any amount so 
reallotted to a State shall be deemed part of its allotment under sub- 
Sé ction (ad). 

PAYMENTS TO STATES 


Sec. 303. (a) Any amount paid to a State from its allotment under 
section 302 for any fiscal year shall be paid on condition: 

(1) that there shall be spent for such year an equal amount in 
State or local funds, or both, for area vocational education programs 
operated under the provisions of this title: 

(2) that funds appropriated under this title will not be used to 
reduce the amount of State or loc ‘al funds, or both, being Spe nt for 
vocational education programs operated alder provisions of the 
Smith-Hughes Vocational Education Act and titles I and II of this 
Act and reported to the Commissioner, but such State or local funds, 
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or both, in excess of the amount necessary for dollar for dollar match- 
ing of funds allotted to a State under provisions of the Smith-Hughes 
Vocational Education Act and titles I and II of this Act may be used 
to match funds appropriated wnder this title. 

(6) The Commissioner shall, prior to the beginning of each calendar 
quarter or other period prescribed by him, estumate the amount to be 
paid to each State for area vocational education programs under this title 
for such period; and shall pay to the State, from the allotment available 
therefor, the amount so estimated by him for such period, reduced or 
increased, as the case may be, by any sum (not previously adjusted under 
this subsection) by which he finds that his estimate of the amount to be 
paid to the State for any prior period for such purpose under this title 
was greater or less than the amount which should have been paid to the 
State for such prior period under this title for such purpose. Such 
payments shall be made in such installments as the Commissioner may 
determine. 

USE OF FUNDS 


Sxc. 304. (a) Funds paid to a State under this title for area vocational 
education programs may be used, in carrying out such programs (under 
the part of the State plan meeting the requirements of section 305), for— 

(1) maintenance of adequate programs of administration, super- 
vision, and teacher-training; 

(2) salaries and necessary travel expenses of State or local school 
personnel, including teachers, coordinators, supervisors, vocational 
guidance counselors, teacher-trainers, directors, administrators, and 
others; 

(3) travel expenses of members of advisory committees or State 
boards; 

(4) purchase, rental, or other acquisition, and maintenance and 
repair, of instructional equipment; 

(5) purchase of instructional supplies and teaching aids; 

(6) necessary costs of transportation of students; 

(7) securing necessary educational information and data as a 
basis for the proper development of area vocational education pro- 
grams and programs of vocational guidance; 

(8) training and work-experience training programs for out-of- 
school youths; 

(9) related instruction for apprentices; and 

(10) determining the need for, and planning and developing, area 
vocational education programs. 

(b) Any equipment and teaching aids purchased with funds appropri- 
ated to carry out the provisions of this title shall become the property of 
the State. 

ADDITIONAL STATE PLAN REQUIREMENTS 


Sec. 305. (a) To be eligible to participate in this title the State plan 
must be amended to include a new part which- 

(1) designates the State board as the sole agency for administration 
of such part of the plan (or for the supervision of the administration 
thereof by State or local educational agencies) ; 

(2) provides minimum qualifications for teachers, teacher-trainers, 
supervisors, directors and others having responsibilities under the 
plan; 
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(3) shows the plans, policies, and methods to be followed in carrying 
out such part of the State plan; 

(4) provides such accounting, budgeting, and other fiscal methods 
and procedures as are necessary for the proper and efficient adminis- 
tration of such part of the State plan; and 

(5) provides that the State board will make such reports to the 
Commissioner, in such form and containing such information, as 
are reasonably necessary to enable the Commissioner to perform his 
functions under this title. 

(6) The Commissioner shall approve a part of any plan for purposes 
of this title if he finds that it fulfills the conditions specified in subsection 
(a) of this section. 

(c) Whenever the Commissioner after reasonable notice and opportunity 
for — to the State boards finds that 

) the part of the State plan approved under subsection (6) has 
co n so changed that it no longer complies with any provision required 
by subsection (a) of this section to be included in such part; or 

(2) in the administration of such part of the plan there is a failure 
to comply substantially with any such provision; 

the Commissioner shall notify such State board that no further payments 
unill be made to the State from its allotments under section 302 (or, in his 
discretion, that further payments will not be made to the State for projects 
under or portions of such part of the State plan affected by such failure), 
until he is satisfied that there is no longer any such failure. l ntil he is 
so satisfied the Commissioner shall make no further payments to such 
State from its allotments under section 302 (or shall limit payments to 
projects under or portions of such part of the State plan in which there 
is no such failure). 

(d) (1) If any State is dissatisfied with the Commissioner’s action 
under subsection (c) of this section. such State may appeal to the United 
States court of appeals for the circuit in which such State is located. 
The summons and notice of appeal may be served at any place in the 
United States. The Commissioner shall forthwith certify and file in the 
court the transcript of the proceedings and the record on which he based 
his action. 

(2) The findings of fact by the Commissioner, unless substantially 
contrary to the weight of the evidence, shall be conclusive; but the court, 
for good cause shown, may remand the case to the Commissioner to take 
further evidence, and the Commissioner may thereupon make new or 
modified findings of fact and may modify his previous action, and shall 
certify to the court the transcript and record of the further proceedings. 
Such new or modified findings of fact shall li ikewise be conclusive unless 
substantially contrary to the weight of the evidence. 

(3) The court shall have jurisdiction to affirm the action of the Com- 
missioner or to set it aside, in whole or in part. The judgment of the 
court shall be subject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in title 28, United States 
Code, section 1254. 


APPROPRIATIONS FOR ADMINISTRATION 


Sec. 306. There are hereby authorized to be included for each fiscal 
year in the appropriations for the Department of Health, Education, 
and Welfare such sums as are necessary to administer the provisions of 
this title. 
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DEFINITIONS 


Sec. 307. For purposes of this title— 

(a) The term ‘‘State’”’ includes Alaska, Hawaii, the Virgin Islands, 
Puerto Rico, the District of Columbia, and Guam. 

(b) The term “Commissioner” means the Commissioner of Education. 

(c) The terms “State plan” and “State board’ shall have the meaning 
which said terms have in the Act approved February 23, 1917 (39 Stat. 
929, ch. 114). 

(d) The term “area vocational education program” means a program 
consisting of one or more less-than-college-grade courses conducted under 
public supervision and control and on an organized, systematic class 
basis, which is designed to Sit individuals for useful employment as 
technicians or skilled workers in recognized occupations requiring scien- 
tific or technical knowledge, and which is made available to residents of 
the State or an area thereof designated and approved by the State board, 
who either have completed vunior high school or, regardless of their school 
credits, are at least sixteen years of age and can reasonably be expected 
to profit by the instruction offered. 
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Calendar No. 2296 


851TH CONGRESS SENATE Report 
Yd Session No. 2243 


AMENDING THE CODE OF LAW FOR THE DISTRICT OF COLUMBIA 
BY MODIFYING THE PROVISIONS RELATING TO THE ATTACH- 
MENTS AND GARNISHMENT OF WAGES, SALARIES, AND COM- 
MISSIONS OF JUDGMENT DEBTORS 


Avuaust 8, 1958,—Ordered to be printed 
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Mr. Ciark, from the Committee on the District of ¢ olumbia, 
submitted the following OF MICH 
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REPORT 


[To accompany §, 1913] 


READING ROOM 


The eee eon the District of Columbia, to whom was referred 
the bill (S. 1913) to amend the Code of Law for the District of Colum- 
bia by tt the provisions relating to the attachments and 

garnishment of wages, salaries, and commissions of judgment debtors, 
ana for other purposes, after full consideration, report favorably 
thereon with an amendment and recommend that the bill as amended 
do pass. 

The amendment is as follows: 

Strike all after the enacting clause and insert in lieu thereof the 
following: 


That the Act entitled ‘‘An Act to establish a code of law for the District of 
Columbia”, approved March 3, 1901, as amended, is amended by inserting afte1 
section 1104 thereof a new section as follows 
‘Sec. 1104A. ATTACHMENT OF WaGeEs.-—-(a) Notwithstanding any other pro- 
vision of this chapter, where an attachment is levied upon wages due a j dgment 
debtor from an employer-garnishee, such attachment shall become a lien and a 
ontinuing levy upon the gross wages due or to become due to the judgment 
lebtor for the amount specified in the attachment to the extent of (1) 10 per 
centum of so much of the gross wages as does not exceed $500 due or to become 
jue to the judgment debtor from the employer-garnishee for the pay period or 
periods ending in any calendar month, plus (2) 50 per centum of so much of the 
gross wages as exceeds $500 due or to become due to the judgment debtor from 
the employer-garnishee for the pay period or periods ending in any calendar 
month. Such levy shall be a continuing levy until the judgment, interest, and 
costs thereof are fully satisfied and paid, but in no event shall the payments in 
satisfaction of such execution reduce the amount payable to the judgment debtor 
to less than $50 per week and in no event shall monies be withheld, by the em- 
ployer-garnishee from the judgment debtor, in amounts greater than those 
rescribed by this section. O1 ily one attachment upon the wages of a judgment 
lebtor shall be satisfied at one time. Where more than one attachment is issued 
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upon the wages of the same judgment debtor and served upon the same em- 
ployer-garnishee, the attachment first delivered to the marshal shall have priority, 
and all subsequent attachments shall be satisfied in the order of priority set 
forth in section 452 of this Act. 

‘(b) It shall be the duty and responsibility of any employer upon whom an 
attachment is served, and who at such time is indebted for wages to an employee 
who is the judgment debtor named in such attachment, or who becomes so in- 
debted to such judgment debtor in the future and while such attachment remains 
a lien upon such indebtedness, to withhold and pay over to the judgment creditor, 
or his legal representative, within 15 days after the close of the last pay period 
of the judgment debtor ending in each calendar month, that percentage of the 
gross wages payable to the judgment debtor for the pav period or periods ending 
in such calendar month to which the judgment creditor is entitled under the 
terms of this section until such attachment is wholly satisfied. Any payments 
made by an employer-garnishee in conformity with this subsection shall be a dis- 
charge of the liability of the employer to the judgment debtor to the extent of 
such payments. Not more than 10 per centum of the gross wages payable to the 
judgement debtor for any pay period ending in any calendar month shall be with- 
held and paid over by the employer-garnishee under this subsection until the 
total amount of gross wazes paid or payable to the judgment debtor for all pay 
pay periods ending in such calendar month equals $500. 

“(c) It shall be the duty and responsibility of the judgment creditor (1) to file 
with the clerk of the Court, every three months after the serving of an attachment, 
a receipt showing the amount received and the balance due under the attachment 
as of the date of filing, and (2) to file a final accounting with the Court and i 
obtain a vacation of the attachment within 20 days after the attachment has beer 
satisfied. If the judgment creditor fails to file any of the receipts or the final 
accounting prescribed in this subsection, any interested party may move the 
Court to compel the defaulting judgment creditor to —— ar in Court and make an 
accounting forthwith. The Court may, in its discretion, enter judgment for any 
damages suffered by, and tax costs in favor of, the party filing the motion to compel 
the accounting. 

‘“‘(d) If the employer-garnishee willfully fails to pay to the judgment creditor 
the percentage prescribed in this section of the wages which become payable 
to the judgment debtor for any pay period, judgment shall be entered against 
him for the whole amount of the judgment creditor’s judgment and costs, and 
execution shall be had thereon, except that in no event shall judgment be entered 
against the employer-garnishee in an amount greater than the gross wages which 
became payable to the judgment debtor for the pay period or periods with respect 
to which the employer-garnishee willfully failed to pay to the judgment creditor 
the percentage prescribed in this section. If the employer-garnishee fails, but not 
willfully, to pay to the judgment creditor the percentage prescribed in this section 
of the wages which coauene payable to the judgment debtor for any pay period, 
judgment shall be entered against him for an amount equal to the percentage 
with respect to which such failure occurs. The judgment debtor shall not be 
liable to the employer-granishee for any amount for which judgment is entered 
against the e mploye r-garnishee under this subsection. 

‘“(e) If a judgment debtor resigns or is dismissed from his employment while 
an attachment upon his wages is wholly or partly unsatisfied, and he is subse- 


quently reinstated or reemploved by the same employer, such attachment shall 
lapse and no further deduction shall be made thereon unless such reinstatement or 
reemployment occurs wit thin ninety davs after such resignation or dismissal 

“(f) For purposes of this section, the term ‘wages’ means 


“(1) wv 
formed by an employee for his emplover, including any such remuneration 
measured partly or wholly by pe reentages or share of profits or by other 
sums based upon work done or results produce e ‘d, whether or not the employee 
is given a drawing account, and 
*“(2) any drawing account made available to aun employee by his employer 
Such term does not include any amount paid or payable to an employee who is 
not a resident of the District of Columbia as remuneration for serviees performed 
within the District of Columbia, if the period for which the emplovee is engaged 
by the employer to perform such services within the District of Columbia is less 
than 15 consecutive days duration; and any such amount shall be subject to 
attachment without regard to this section. 
“(¢) The per centum limitations prescribed by subsection (a) of this section 
shall not apply in the case of execution upon a judgment, order, or decree of any 


wes, salary, commissions, or other remuneration for services per- 
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court of the District of Columbia for the payment of any sum for the support of 
maintenance of a person’s wife, or former wife, or children, and any such execu- 
tion, judgment, order, or decree shall, in the discretion of the Court, have priority 
over any other execution which is subject to the provisions of this section. 

“(h) No attachment issued by the Municipal Court for the District of Colum- 
bia upon a judgment of such Court duly docketed in the United States District 
Court for the District of Columbia, and levied within six years from the date of 
such judgment upon the wages due or to become due to the judgment debtor from 
the employer-garnishee, shall lapse or become invalid prior to complete satisfac- 
tion solely by reason of the expiration of the period of limitation set forth in see- 
tion 4 (c) of the Act of April 1, 1942 (56 Stat. 193; D. C. Code 11—755).”’ 

Sec. 2. Subsection (b) of section 1089 of the Act entitled “An Act to establish 
a code of law for the District of Columbia’’, approved March 38, 1901, as amended 

DD. C. Code 15-304), is amended by adding at the end thereof the following: 
“This subsection shall not apply with respect to an attachment upon wages to 
which section 1104A of this Act applies.” 

Sec. 3. Section 1098 of such Act, as amended (D. C. Code 15-312), is amended 
by striking out “If” and inserting in lieu thereof ‘‘Subject to the provisions of 
section 1104A of this Act, if’’. 

Sec. 4. Section 1107 of such Act, as amended (D. C. Code 15-403), is amended 

(a) by striking out “‘earnings, salary” each place it appears in subsections 
(a) and (b) and inserting in lieu thereof ‘“‘earnings (other than wages, as 
defined in section 1104A)”’; and 

(b) by striking out ‘‘salaries,’’ in the proviso in subsection (a). 

Sec. 5. (a) Section 456 of such Act, as amended (D. C. Code 16-312), is 
imended by adding at the end thereof a new subsection as follows: 

“(c) In any case in which the cause of action arises in the District of Columbia 
or in which judgement is sought in the District of Columbia on a judgment secured 
outside of the District of Columbia, an attachment which is issued under section 
145 of this Act solely on the ground that the defendant is not a resident of the 
District, and which is levied upon the wages (as defined in section 1104A (f)) due 
rr to become due to the defendant from his employer, shall be subject to the pro- 
visions of section 11L04A of this Act, except that the emplover-granishee shall pay 
over the wages withheld pursuant to such section only pursuant to the order of 
the Court which has jurisdiction of the ease. In applving the provisions of such 
ection to any such attachment, the term ‘judgment debtor’ as used in such 
section shall be considered to refer to the defendant in the case in which such 
attachment is issued; and the term ‘judgment creditor’ shall be considered to refer 
to the plaintiff in such case.” 

b) Subsection (b) of such section 456 is amended by striking out ‘“‘wages’’ and 
nserting in lieu thereof “earnings” 

Sec. 6. The amendments made by this Act shall apply only with respect to 
attachments upon wages (as defined in section 1104A (f) of this Act) which are 
issued on or after 60 days from the date of the enactment of this Act. 


The purpose of the bill is to provide a workable statute for the 
garnishment of wages within the District of Columbia. In substance 
the bill would provide a 10 percent continuing lien and levy upon the 
moneys due a judgment debtor from his employer. 

Procedurally and substantively, many difficulties have arisen within 
the District of Columbia under the present law. (1) The great num- 
ber of cases filed under present law has been a tremendous workload 
for the courts (3,500 cases per month). (2) There has been unfair 
treatment of nonresident defendants, who, though not working or 
paid within the District of Columbia, have been garnisheed in this 
jurisdiction and denied the benefits given to a resident. (3) The ex- 
emption provided under present law is unworkable and economically 
unsound in that the majority of defendants never take advantage of 
it and it promotes a coercive influence on defendants due to the holdup 
of the defendant’s salary until the litigation is determined. This bill 
will correct these problems. 

The purpose of the committee amendment to 5S. 1913 is to provide 
a clear and simple method of proceeding with a garnishment case. 
The bill as referred to the committee, amended a statute of existing 
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law dealing solely with attachments prior to judgment. The com- 
mittee felt therefore that this amendment was placed in the wrong 
section of the District of Columbia Code and therefore corrected this 
error. 

The theory behind subsection (a) is that a 10-percent levy upon the 
gross salary of an individual will not be prohibitive nor difficult to 
determine. Including within this section the $50 limitation would 
have the effect of limiting credit to those people who can least afford it. 
This is also done by the allowance of only one attachment upon the 
wages of an employee. It is thought that as a result of these two 
provisions in subsection (a) that creditors will not extend credit to 
persons who are poor risks or persons who are in the process of litiga- 
tion. 

In subsection (c) the only duty of the employer will be to pay over 
monthly the percentage prescribed. This, it appears, will not be an 
overburden to the employer to such an extent as to cause him to 
terminate the employment of the debtor. The requirement contained 
in this section that the judgment debtor or the judgment creditor 
vacate an attachment upon its satisfaction will relieve the emplover of 
any additional duty under the bill. The requirement that the creditor 
file an accounting with the court every 3 months would prevent any 
fraud and provide an adequate safeguard for the judgment debtor to 
determine how much he has paid, how long he has been paying, and 
where the payments will apply. It is the intent of the committee that 
under this provision the court will require the judgment creditor to 
supply copies of this accounting to all persons involved in the litigation. 

Subsection (d) provides certain mandatory sanctions in that an em- 
ployer would be required to pay the amount prescribed by this bill or 
else the sanction might be applicable. 

The committee feels that subsection (g) is of the utmost importance 
in that this subsection would protect the garnisheed debtor’s family 
under any circumstances. The court, under this subsection, would 
have a discretion in the granting of an attachment when and if the 
judgment debtor is under any type of support or maintenance order 
to his wife and children. The committee felt that the protection of 
the debtor’s family is of the utmost importance. Moreover, if a debtor 
were to be garnisheed unde ‘r this section and were subsequently to be 
put under a support order by any court, he could then reapply to the 
court to exercise its dise re tion if the court found the attachment to 
be detrimental to the wife and/or children protected by the support 
order. 

There will be no additional cost to the District of Columbia by the 
enactment of this legislation. 


PRINCIPAL PROVISIONS OF THE BILL 


Section 1 of the bill would prescribe the method and mode of 
attachments upon wages to be followed hereafter within the District 
of Columbia. This section is composed of eight subsections which 
clearly set out the rights and duties of the parties. The following is 
a subsection analysis of section 1: 

Subsection (a) provides a 10 percent lien and continuing levy upon 
the gross wages due or to become due to the judgment debtor up to 
$500 per month, the moneys earned by the debtor in excess of $500 
will be subject to a 50 percent levy. This percentage attachment is 


ATTACHMENTS AND GARNISHMENT OF WAGES IN D. C. 5 


to continue as a lien against the wages of an employee until the 
judgment, interest, and costs are fully paid. The payments in satisfac- 
tion of the judgment provided by this bil] can in no way reduce the 
gross wages of an employee to less than $50 per week irrespective of 
when the debtor is paid. In the event more than one attachment is 
filed against the same employer for money due to the same employee, 
the writs so filed will take priority as of the time they are received 
by the United States marshal and only one levy can be made at any 
one time until the attachment having priority is satisfied. 

Subsection (b) provides a duty upon the employer garnishee to pay 
over to the creditor the amounts prescribed by the bill on a monthly 
basis. The employer garnishee has 15 days after the close of the last 
pay period of the month to so remit. If the employer complies with 
the requirements, he is absolved of any liability. 

Subsection (c) provides that the creditor must (1) file a receipt with 
the clerk of the court every 3 months showing the amounts received 
and the balance due at that time; (2) file a final accounting and vacate 
the attachment within 20 days after satisfaction. If the creditor fails 
to comply with the above requirements, he can be compelled by legal 
action to so comply. 

Subsection (d) provides a penalty to an employer in that he would 
be liable to a judgment if he willfully failed to pay the creditor the 
percentage provided for in this act. Such liability is limited to the 
amount of the wages due the employee upon a pay period, and provides 
that the emplover would be liable to a judgment of 10 percent of the 
cross wages due if he inadvertently or otherwise not willfully failed to 
pay the judgment creditor the percent prescribed. This loss cannot 
be passed on to the employee. 

Subsection (e) provides that if the debtor resigns or is dismissed 
from his employment while his wages are subject to an attachment, 
this attachment would lapse unless the debtor was reinstated within 
90 days. 

Subsection (f) provides an additional meaning to the words ‘“‘wages, 
salaries and commissions” in that it adds drawing accounts and profit 
sharing or sums based on work done or produced and clearly defines 

what is meant by wages. This subsection further provides that wages 
as defined by this act do not include the remuneration received by a 
nonresident who is employed within the District of Columbia for 15 
days orless. This particular provision is to protect businessmen within 
the District from unscrupulous persons who, if it were not for this 
limitation, could reap great benefit from this bill. 

Subsection (g) provides that all support orders would take prece- 
dence or be equal to attachments filed under this bill in the discre- 
tion of the court. 

Subsection (lh) provides that the attachment prescribed hereunder 
shall not faa due to any existing limitation in the law if such at- 
tachment has been levied within 6 years after judgment has been 
obtained. 

Section 2 would clarify the existence of only one attachment upon 
wages at a time and the priority it is provided. 

Section 3 provides a penalty against the employer if he does not 
answer the writ of attachment as hereby prescribed. 

Section 4 clarifies existing law in that it clearly takes salaries and 
wages out of the present exemption statute. 
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Section 5 provides that nonresidents be treated as residents under 
an attachment before judgment procedure and that the cause of action 
under litigation must have arisen in the District of Columbia if the 
defendant is a nonresident. 

Section 6 provides that the amendments made by this act shall not 
apply with respect to attachments until 60 days after the enactment 
of this act. The logic for this 60-day period is to provide the courts 
sufficient time within which to formulate administrative plans and 
acquire proper forms with which to carry out the purposes of this 
garnishment legislation. 

Enactment of this legislation will involve no additional cost to the 
District of Columbia. 




















CHANGES IN EXISTING LAW 





In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed is shown in roman): 














(31 Stat. 1189) 









Sec. 1104A. ArracuMentT oF WaGes.—(a) Notwithstanding any 
other provision of this chapter, where an attachment is levied upon 
wages due a judgment debtor from an employer-garnishee, such 
attachement shall become a lien and a continuing levy upon the gross 

















wages due or to become due to the judgment debtor for the amount i 
specified in the attachment to the extent of (1) 10 per centum of so 
much of the gross wages as does not exceed $500 due or to become 
due to the judgment debtor from the employer-garnishee for the pay ) 
period or periods ending in any calendar month, plus (2) 50 per 
centum of so much of the Gross Wages as excee “ds $500 due or to become 


due to the judgment debtor from the employer-garnishee for the pay 
period or periods ending in any calendar month. Such levy shall be 
a continuing levy until the judgment, mterest, and costs thereof are 
fully satisfied and paid, but in no event shall the payments in satis- 
faction of such execution reduce the amount payable to the judgment 
debtor to less than $50 per week and in no event shall monies be | 
withheld, by the employer-garnishee from the judgment debtor, in 
amounts greater than those prescribed by this section. Only one | 
attachment upon the wages of a judgment debtor shall be satisfied 
at one time. Where more shay one attachment is issued upon the 
wages of the same judgment debtor an e served upon the same em- 
ployer-garnishee, the attachment first delivered to the marshal shall 
have priority, and all subsequent stigmata shall be satisfied in 
the order of priority set forth in section 452 of this Act. 

(b) It shall be the duty and responsibility of any employer upon 
whom an attachment is se erved, and who at such time is indebted for 
wages to an employee who is the ju dgment debtor named in such 
attachment, or who etna so indebted to such judgment debtor in 
the future and while such attachment remains a lien upon such in- 
debtedness, to withhold and pay over to the judgment creditor, or his 
legal representative, within 15 days after the close of the last pay 
period of the judgment debtor ending in each calendar month, that 
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percentage of the gross wages payable to the judgment debtor for the 
pay period or pe riods ending in such calendar month to which the 
judgment creditor is entitled under the terms of this section until 
such attachment is wholly satisfied. Any payments made by an 
employer-garnishee in conformity with this subsection shall be a dis- 
charge of the liability of the employer to the judgment debtor to the 
extend of such payments. Not more than 10 per centum of the gross 
wages payable to the judgment debtor for any pay period ending in 
any calendar month shall be withheld and paid over by the employer- 
sai ‘e under this subsection until the total amount of gross wages 
paid or payable to the judgment debtor for all pay periods ending ip 
such calendar month equals $500. 

(c) It shall be the duty and responsibility of the judgment creditor 
(1) to file with the clerk of the Court, every 3 months after the 
serving of an attachment, a receipt showing the amount = ‘eived and 
the balance due under the attachment as of the date of filing, and 
2) to file a final accounting with the Court and to obtain a vacation 
of the attachment within 20 days after the attachment has been 
satisfied. If the judgment creditor fails to file any of the receipts or 
the final accounting prescribed in this subsection, any interested party 
may move the Court to compel the defaulting judgme nt creditor to 
appear im Court and make an accounting forthwith. The Court may, 
in its discretion, enter judgment for any damages suffered by, and tax 
costs in favor of, the party filing the motion to “compel the accounting. 

(d) If the employer-garnishee willfully fails to pay to the judgment 
creditor the percentage prescribed in this section of the wages which 
become payable to the judgment debtor for anv pay period, judgment 
shall be entered against bim for the whole amount of the judgment 
creditor’s Judgment and costs, and execution shall be had thereon, 
except that in no event shall judgment be entered against the employer- 
garnishee in an amount greater than the gross wages which became 
payable to the judgment debtor for the pay period o r periods with 
respect to which the employer-garnishee willfully failed to pay to the 
judgment creditor the percentage prescribed in this section. If the 
employer-garnishee fails, but not willfully, to pay to the judgment 
creditor the percentage prescribed in this section of the wages which 
become payable to the judgment debtor for any pay period, judgment 
shall be entered against him for an amount equal to the percentage 
with respect to which such failure occurs. The judgment debtor shall 
uot be liable to the employer-garnishee for any amount for which 
judgment is entered against the employer-garnishee under this sub- 
section. 

(e) If a judgment debtor resigns or is dismissed from his employ- 
ment while an attachment upon his wager is wholly or partly unsatis- 
fied, and he is subsequently reinstated or reemployed by the same 
employer, such attachment shall lapse caal no further deduction 
shall be made thereon unless such reinstatement or reemployment 
occurs within ninety days after such resignation or dismissal. 

(f) For purposes of this section, the term ‘wages’ means 

(1) wages, salary, commissions, or other remuneration for 
services performed by an employee for his employer, including 
any such remuneration measured partly or wholly by percent- 
ages or share of profits, or by other sums based upon work done 
or results produced. whether or not the employee is given a draw- 
ing account, and 
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(2) any drawing account made available to an employee by 
his employer. 

Such term does not include any amount paid or payable to an employee 
who is not a resident of the District of Columbia as remuneration 
for services performed within the District of Columbia, if the period 
for which the employee is engaged by the employer to perform such 
services within the District of Columbia is less than 15 consecutive 
days duration; and any such amount shall be subject to attachment 
without regard to this section. 

(¢) The per centum limitations prescribed by subsection (a) of this 
section shall not apply in the case of execution upon a judgment, 
order, or decree of any court of the District of Columbia for the pay- 
ment of any sum for the support or maintenance of a person’s wife, 
wx former wife, or children, and any such execution, judgment, order, 
or decree shall, in the discretion of the Court, have priority over any 
other execution which is subje et to the provisions of this section. 

(h) No attachment issued by the Munici ipal Court for the District 
of Columbia upon a judgment of such Court duly docketed in the 
United States District Court for the District of Columbia, and levied 
within six years from the date of such judgment upon the wages due 
or to become due to the judgment debtor from the employer-garnishee, 
shall lapse or become invalid prior to complete satisfaction solely by 
reason of the expiration of the period of limitation set forth in section 
4 (c) of the Act of April 1, 1942 (56 Stat. 193; D. C. Code 11-755). 


(31 Stat. 1360, 68 Stat. 1043) 
Interrogatories 

(a) In all cases of attachment the plaintiff may exhibit interroga- 
tories in writing, in such form as may be allowed by the rules or special 
order of the court, to be served upon any garnishee concerning any 
property of the defendant in his possession or charge or any indebted- 
ness of his to the defendant at the time of the service of the attach- 
ment or between the time of such service and the filing of his answers 
to said interrogatories; and the garnishee shall file his answers verified 
by a written declaration that such answers are made under the penal- 
ties of perjury, to such interrogatories within ten days after service 
of the same upon him. In addition to the answers to written inte- 
rogatories required of him, the garnishee may, on motion, be required 
to appear in court and be examined orally, under oath, touc ‘hing any 
property or credits of the defendant in his hands. 

(b) Only one attachment upon goods, chattels, and credits of a 
judgment debtor shall be satisfied at one time. Where more than 
one such attachment issued against the same judgment debtor has 
been served on any garnishee such attachments shall be satisfied in 
the order in which they were served upon the garnishee. This sub- 
section shall not apply with respect to an attachment upon wages to which 
section 1104A of this Act applies. 

(c) Every person who willfully makes and subscribes any return, 
statement, or other document, pursuant to this section, which contains 
or is verified by a written declaration that it is made under the penalties 
of perjury, and which he does not believe to be true and correct as to 
every material matter shall be subject to the penalties prescribed for 
perjury. 
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(31 Stat. 1361) 


Judgment against garnishees. 

Subject to the provisions of section (104A of this Act, if [if] a 
garnishee shall have admitted credits in his hands, in answer to inter- 
rogatories served upon him, or the same shall have been found upon 
an issue made as aforesaid, judgment shall be entered against him 
for the amount of credits admitted or found as aforesaid, not exceeding 
the amount of the plaintiff’s judgment, and costs, and execution shall 
be had thereon not to exceed the credits in his hands; but if said 
credits shall not be immediately due and payable, execution shall be 
stayed until the same shall become due; and if the garhishee shall 
have failed to answer the interrogatories served on him, or to appear 
and show cause why a judgment of condemnation should not be 
entered, such judgment shall be entered against him for the whole 
amount of the plaintiff’s judgment and costs, and execution shall be 
had thereon. 


(31 Stat. 1363, 58 Stat. 818, 66 Stat. 59) 
MaTDIDES 

The [earnings, salary, ] earnings (other than wages, as defined in 
alii L104A)1 insurance, annuities, or pension or retirement payments, 
not otherwise exempted, not to exceed $200 each month, of any per- 
son residing in the District of Columbia, or of any person who earns 
the major portions of his or her livelihood in the District of Columbia, 

regardless of place of residence, who provides the principal support 
of a family, for two months next preceding the issuing of any writ or 
= against him, from any court or officer of and in said District 
shall be exempt from attachment, levy, seizure, or sale upon suc o 
process, , and the same shall not be seized, levied on, taken, reached, o 
sold by attachment, execution, or any other process or euisailad 
of an adie judge, or other officer of and in said District: Promded, 
however, That where husband and wife are living together, the aggre- 
gate of the earnings, [salaries] insurance, annuities, and pension or 
retirement payments of the husband and wife shall be the amount 
which shall be determinative of the exemption of either in cases arising 
ex contractu. 

(b) The [earnings, salary, ] earnings (other than wages, as defined in 
section 1104A) insurance, annuities, or pension or retirement payments, 
not otherwise exempted, not to exceed $60 each month for two months 
preceding the date of attachment of all persons residing in the District 
of Columbia, or of persons who earn the major portions of their live- 
lihood in the District of Columbia, regardless of place of residence, 
who do not provide for the support of a family, shall be entitled to like 
exemption from attachment, levy, seizure, or sale. All wearing 
apparel belonging to such persons not exceeding $300 in value, and 
mec — s tools not exceeding $200 in value, shall also be exempt. 

A notice of claim of exemption, or motion to quash attachment 
or wae process against exempt property or money, may be filed in 
the office of the clerk of the court either by the de btor, his spouse, or 
a garnishee, and thereupo. the court, after due notice, shall promptly 
act upon the notice, motion or other claim of exemption. 
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a) The attachment shall be levied on credits of the defendant, in 
the hands of a garnishee, by serving the latter with a copy of the 
writ of attachment and of the interrogatories acc ae unying the same. 
and a notice that any property or credits of the defendant in his 
hands are seized by virtue of the ee besides the notice 
required by section 16-302; and the undivided interest of the defend- 
ant in a partnership business shall be levied on by a similar service on 
the defendant’s partner or partners. 

The garnishee, in any case in which the property or credits attached 
or sought to be attached is held by him in the name of or for the 
account of another than the defendant, shall retain such property or 
credits during the period pending determination by the court of the 
propriety of the attachment or the rightful owner of such property or 
credits, and during such period, shall incur no liability whatsoever 
ior Si retention. 

b) It shall be unlawful for anv employer to pay salary or [wages] 
CAINUNG ; to an emplovee 1 In ady Trance of the ime the same shall be due 
and payable, for the purpose of avoiding or preventing an attachment 
or garnishment against the earnings or salary of such employee, and 
such advance payment, as to the attaching creditor, shall be void: 
Provided, That after the service of one writ of attachment or garnish- 
ment on a judgment against an employer, any payment of salary or 
earnings thereafter before the time when said salary or earnings are 
due and pavable, made within a period of six months after the date 
of service of said writ ‘ before the earlier satisfaction of such judg- 
ment, whichever is hie sala shall as to such attaching creditor, be 
presumed to be in violation of this subsection and shall cast upon the 
said employer the burden of proving that such advance payment or 
payments were not for the purpose of avoiding the attachment of 
such salary or earnings. 

(c) In any case in which the cause of action arises in the District of 
Columbia or in which judgment Ls sought in the District of Columbia on 
a qudgment secured outside of the District of Columbia, an attachment 
which is issued under section 445 of this Act solely on the ground that 
the defendant is not a resident of the District, and which is levied upon 
the wages (as defined in section 1104A (f)) due or to become due to the 
defendant from his employer, shall be subject to the provisions of section 
1104. 1 of this Act, except that the employer-garnishee shall pay over the 
wages Ww thheld. pursuant to s uch section only pursuant to the order of the 
Court which has jurisdiction of the case. In applying the provisions of 
such section to any such attachment, the term “judgment debtor” as used 
in such section shall be considered to refer to the defe ndant tn the case in 
Which such attachment is issued; and the term ‘‘judament creditor” shall 
be considered to refer to the plaintiff in such case. 


c™ 
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AMENDING THE ACT ENTITLED “AN ACT TO AUTHORIZE THE 

DISTRICT OF COLUMBIA GOVERNMENT TO ESTABLISH AN  ,5\i¥ 
OFFICE OF CIVIL DEFENSE, AND FOR OTHER PURPOSEB, iy CHIGAN 
APPROVED AUGUST 11, 1950 





Avcusr 8, 1958.—Ordered ‘to be printed MAIN 


Mr. Cuark, from the Committee on the District of Columbia, sub- 
mitted the following 


REPOR!T 


[To accompany 8S. 2728] 





The Committee on the District of Columbia to whom was referred 
the bill (S. 2728) to amend the act entitled “An act to authorize the 
District of Columbia government to establish an Office of Civil 
Defense, and for other purposes,’ approved August 11, 1950, after 
full consideration, report favorably thereon with amendments and 
recommend that the bill, as amended, do pass. 

The amendments are as follows: 

Page 2, lines 22 to 24, strike “caused or which would be caused by 
an attack upon the District or the metropolitan area of the District” 


and insert in lieu thereof “of the District caused by an attack upon 
the continental United States’’. 

Page 3, line 23, after the word ‘of’ insert the words “‘the metro- 
politan area of”’. 

Page 4, line 8, strike the comma after the word “director” and insert 
in lieu thereof a semicolon. 

Page 5, line 2, strike the comma after the word ‘‘Commissioners’ 
and insert in lieu thereof a semicolon. 

Page 7, line 21, immediately before the word “T’’ insert a half quote. 

Page 8, strike all of lines 15 through 22 inclusive. 

Page 10, line 20, strike the word “injury” and insert in lieu thereof 
‘“injured’”’, 

Page 12, line 3, immediately before the word “shelters” insert ‘‘or 
prepare’. 

Page 12, line 4, immediately before the word ‘in 
within or outside the District’’. 

Page 13, lines 6 and 7, strike ‘“‘during drills and tests and” and insert 
in lieu thereof ‘and, when authorized by the Commissioners (a) during 
drills and tests, (b) during periods of training, and (c)”’. 


, 


? 


insert ‘‘either 
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) 


Page 16, line 23, strike ‘performance of such powers” and insert in 


lieu thereof “carrying out of such measures’’. 

Page 17, lines 14 and 15, strike the words “or outside’. 

Page 17, line 15, after the word “designate,” insert the following: 
“or outside the District as the Commissioners may designate with the 
approval of the Governor of any State or the designee of such Gover- 
nor,”’. 

Page 18, line 20, after the word ‘‘substance,”’ insert the words ‘or 
contaminated by germs, viruses, or other matter deleterious to life or 
health,’’. 

Page 19, line 9, after the word “Private” insert the word ‘Personal.’ 

Page 22, strike all of lines 5 through 13, inclusive, and insert in lieu 
thereof the following: 

“Sec. 401. Warn Errective.—tThe provisions of this title 
shall be operative only during a major disaster, as deter- 
mined by the Commissioners to exist and as proclaimed by 
them with the approval of the President. The Commis- 
sioners, shall announce the termination of a major disaster by 
a proclamation issued on their own initiative or upon direction 
of the President.” 


Page 22, line 15, strike the words “‘is in effect in the District’’ and 
insert in lieu thereof ‘‘has been proclaimed”’. 

The purpose of this bill is to amend the act entitled “An act to 
authorize the District of Columbia Government to establish an Office 
of Civil Defense, and for other purposes,’ approved August 11, 1950, 
so as to more adequately meet the needs of the District of Columbia in 
respect to planning, training, and preparation for civil defense in 
case of attack, and for the exercise of emergency powers after an 
attack or in case a major disaster should occur in the District. 


HISTORY OF LEGISLATION 


The act of August 11, 1950 (Public Law 686, 81st Cong.) authorized 
the Commissioners of the District of Columbia to establish an Office 
of Civil Defense in the District Government subject to the direction 
and control of the Commissioners. The Office of Civil Defense was 
authorized and directed (among other things) to prepare a compre- 
hensive plan and program for civil defense, to organize, equip, and 
train volunteers for civil defense; to take preparatory steps in event of 
actual disaster; to make studies and surveys of the resources and 
capabilities of the Office of Civil Defense and to plan for the most 
efficient use thereof; to develop and enter into mutual-aid agreements 
with the States for reciprocal aid and mutual assistance, and to co- 
operate with governmental and nongovernmental agencies and co- 
ordinate the activities of all organizations for civil defense within the 
District. 

H. R. 8909 of the 81st Congress, which became Public Law 686, was 
drafted shortly after the outbreak of the Korean conflict. It was 
felt important at that time to enact permanently some bill to provide 
for civildefense. The Federal Civil Defense Act of 1950 was approved 
January 12, 1951, approximately 5 months after approval of the 
District Civil Defense Act. At that time very little State legislation 
on the subject had been enacted. Most of the States now have laws 
relating to civil defense. 
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On April 22, 1954, a joint resolution authorizing the District of 
Columbia to enter into interstate civil defense compacts was approved 
(Public Law 343, 83d Cong.). This joint resolution authorized the 
Commissioners to enter into a compact with the States in the form 
of, or substantially similar to, the model compact which had been 
entered into by many of the States. Following approval of the joint 
resolution, the District entered into a number of such compacts. 

Hearings were held on S. 2728 by the Judiciary Subcommittee on 
March 3, 1958, at which time representatives of the District govern- 
ment; Federal Civil Defense Administration; Defense Agency, State 
of Maryland; Citizens Advisory Council on Civil Defense, and other 
community groups testified in favor of this bill. During the hearing 
on this measure it was pointed out that for several years there has 
been under consideration in various offices and agencies of the Federal 
and District Governments a proposal to revise the District Civil De- 
fense Act in order to more adequately meet the needs of the District 
in respect to planning, training, and preparation for civil defense in 
case of attack and for the exercise of emergency powers after an attack 
or in case a major disaster should occur in the District. 

Several of the witnesses suggested amendments to the bill, all of 
which have been considered and many of which were adopted. It is 
felt that enactment of this measure, as amended, will provide the 
District with a workable civil defense statute. The committee wishes 
to make clear that it does not regard this bill as a model for the States 
to adopt, but as a stopgap measure until a satisfactory national pro- 
gram can be devised and applied to the Nation’s Capital, as well as 
to the rest of the Nation. In effect, 5. 2728 does not go materially 
beyond what is in the civil defense statutes in most of the States, and 
many of the deviations from the model act are a result of the govern- 
mental organization peculiar to the District of Columbia. Of course 
this would make some provisions of the model act inapplicable for the 
District. 

No doubt the committee will look to further revision of the District 
of Columbia civil defense policy and structure after a national pro- 
gram has been further developed on this important subject. 


EXPLANATION OF THE BILL 


Sections 1 and 2 set forth the purpose of the bill and definitions of 
terms. 

Title I deals with personnel and administrative matters connected 
with civil defense. Existing law provides that no person may be 
employed in the Office of C ivil Defense until the Civil Service Com- 
mission has made an investigation ‘concerning the loyalty” of such 
person. Experience has shown that this provision results in much 
delay and is impractical. In lieu thereof the bill requires an investiga- 
tion by an agency of the District government and a finding that the 
employ ee is suitable for employment. The Commissioners are author- 
ized in their discretion to request the Civil Service Commission to 
conduct a full field investigation of any such person. If any question 
arises concerning the loyalty of such person, the Federal Bureau of 
Investigation may be asked to make a full field investigation of the 
person. 

Section 102 pone ides for the payment of compensation in accordance 
with the Employees’ Compensation Act approved September 7, 1916, 
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as amended, in case of injury, or death resulting from injury, to any 
duly enrolled volunteer member of any civil defense unit or organiza- 
tion created pursuant to this act, if the injury or death occurred in 
connection with training activities or service rendered at a time other 
than when the emergency titles of the bill are in effect, namely, titles 
III and IV. 

Title IL of the bill enumerates powers granted to the Commissioners 
which they may exercise prior to the declaration of a civil defense 
emergency or a major disaster. ‘These powers also are available for 
use whenever the latter emergencies are in existence. 

Specific powers granted to the Commissioners in addition to 
existing authority are the following: 

To conduct civil defense tests and exercises, including blackouts, 
air raid tests and drills (sec. 201 (b)); 

To control pedestrian and vehicular traffic, public utility facilities 
and services, and the conduct of persons, other than members of the 
armed services of the United States, in tests and drills (sec. 201 (¢)); 

To vest members of the auxiliary police force with powers of the 
Metropolitan Police force, such police powers to be exercised during 
periods when undergoing training, during a civil defense emergency, 
during drills and tests and immediately prior to and during major 
disasters (sec. 201 (e));: 

To provide for the protection of the water supply, public utilities, 
railroads, bridges. highways, public buildings, communication facili- 
ties, vital and strategic materials, and other focal points of possible 
attack, the destruction of which might endanger the security and 
safety of the civilian population or impede the defense effort (sec. 
201 (2) ) 

To assign specific civil defense functions to District departments and 

gencies (sec. 201 (1) (1)). 

To waive regulations governing the erection, alteration, height or 
use of structures and buildings whenever necessary for civil defense 
purposes (sec. 201 (Ix)). 

To make regulations to carry out the purposes of the act (see. 
201 (1) (1 

Title III authorizes the Commissioners during a civil defense emerg- 
ency, 1. e., an eme Tee ney declared by the President or by the Congress, 
pursuant to the Federal Civil Defense Act of 1950, to take such meas- 
ures as they deem necessary for the protection and assistance of per- 
sons and property. Such powers might be exercised without regard 
to the provisions of any other law to the extent such provisions inter- 
fere with or prevent the performance of such powers. The powers 
granted specifically by title III include the following: 

To exercise the powers enumerated in title II (sec. 302 (a)); 

To vest members of civil defense units and organizations with 
powers of members of the Metropolitan Police force (sec. 302 (b)) 

To evacuate persons from the District or from place to place within 
the District, or outside the District as the Commissioners may desig- 
nate with the approval of the governor of any State or the designee of 
such governor (sec. 302 (c)); 

To sell, lease, lend or transfer materials, or perform services for civil 
defense purposes (sec. 302 (d)) 

To expend and distribute fuel, food, materials and financial assist- 
ance for temporary relief and aid of any civilian injured or in want as 
a result of an attack (sec. 302 (e)); 
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To shut off public utility services (sec. 302 (f)); 

To destroy property contaminated by radioactive or poisonous sub- 
stances, or contaminated by germs, viruses, or other matter deleterious 
to life or health (see. 302 (g)); 

To provide for the burial of bodies of human beings whose deaths 
are caused by disaster and, whenever the public interest requires it, 
to provide for burial in common graves (sec. 302 (h)); 

To requisition, take possession ‘of and use selma owned personal 
property with provisions for compensation therefor (sec. 302 (i)); 

To dispose of personal property requisitioned pursuant to the act 
(sec 302 (j)). 

Section 300 authorizes the Commissioners to make temporary 
regulations prohibiting and regulating the sale, use, disposition or 
transfer or removal from the District of food, fuel, medical supplies, 
electric power, or other articles necessary to prevent or alleviate 
suffering of persons or to prevent the spread of disease in the District 
and to allocate such items as they may deem necessary. Such regu- 
lations may not be effective for more than 90 days and would be 
terminated in any event upon the effective date of any regulation 
of general application dealing with the same subject matter issued 
by any agency of the United States. 

Section 304 provides for nonliability of the District of Columbia 
and its officers, agents, and employees under certain circumstances 
set forth therein, which section is similar to present law. 

Title IV provides that the Commissioners may declare the existence 
of a major disaster and if such declaration is approved by the President, 
the Commissioners then shall have the same powers they would have 
if title III of the act were in effect. 

Title III would be in effect whenever there exists in the District a 
civil defense emergency declared by the President or by the Congress. 
Title 1V would be in effect during a major disaster. A major disaster 
may be proclaimed by the Commissioners with the approval of the 
President and contemplates such things as fires, floods, hurricanes, 
earthquakes, or catastrophes, other than attack, which are of such 
magnitude that resources normally available are inadequate and 
emergency assistance is warranted. 

Title VY contains general provisions. Section 501 of this title is 
similar to a provision in section 9 (h) of the a kout Act,” approved 
December 26, 1941, as amended (sec. 6—1009, D. C. Code), which 
provides that the operator of a privately aera vehicle shall not be 
deemed to be the agent of the owner within the meaning of the Auto- 
mobile Financial Responsibility Act during such period of time as 
such vehicle is used by the District for the purposes of the act. 

Section 502 provides that owners or managers of real property who, 
voluntarily and without compensation, permit the use of their property 
as shelters during an actual, impending or mock enemy attack, shall 
not be civilly liable for causing the death of, or injury to any person, 

r for loss or damage to the property of any person on or about such 
rail property pursuant to such permission. 

Section 503 authorizes the Commissioners to delegate powers 
conferred upon them by the act except that the power to make 
regulations may not be de ‘legated while title III or title IV is in effect. 

Section 504 authorizes appropriations to carry out the purposes of 
the act. 
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Section 505 is included to make certain that the provisions of the 
act of May 21, 1951, as amended, are continued in effect. Such act 
of May 21, 1951, as amended, authorizes the appointment of a member 
of the Metropolitan Police Department or a member of the Fire 
Department to any position in the Office of Civil Defense without 
the loss of his status in the Police or Fire Departments. 

Section 506 provides that nothing in the District Civil Defense Act, 
as amended, shall be construed as authorizing the Commissioners to 
direct or control the activities, personnel, installations, facilities, or 
equipment of the armed services of the United States or any of the 
subordinate agencies of such armed services. 

Section 507 is included to make clear that nothing in the District 
Civil Defense Act amends either the Federal Civil Defense Act of 
of 1950 or the act approved September 30, 1950, the latter authorizing 
Federal assistance to States and local governments in major disasters. 

Section 509 is included to clarify the relationship of the revised Civil 
Defense Act to Reorganization Plan Numbered 5 of 1952 

This bill was requested by and has the approval of the Board of 
Commissioners. 

Enactment of this legislation will involve no additional expenditure 
of funds of the District of Columbia. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed is shown in roman): 


[Pusiic Law 686—8Isr Coneress, Pustic Law 298—82p Conaress] 
[CHAPTER 686—2pD SEssron] 
[H. R. 8909] 


AN ACT To authorize the District of Columbia government to establish an 
Office of Civil Defense, and for other purposes 


Be it enacted by the Senate and House of Repre sentatives of the United 
States of America in Congress assembled, [That, because of the ex- 
isting possibility of the occurrence of disaster of unprecedented 
destruciiveness resulting from enemy attack, sabotage, or other hos- 
tile action, it is the intent of Congress that plans and programs to pro- 
vide necessary protection, relief, and assistance for persons and prop- 
erty in the District of Columbia in the event such disaster shall occur 
or become imminent so as to require such protection, relief, and assist- 
ance, should be developed. As used in this Act, the term “civil 
defense” shall mean all activities necessary for the development and 
execution of such plans and programs, unless the context indicates 
a different meaning. 

[Sec. 2. To carry out the purposes of this Act, the Commissioners 
of the District of Columbia are authorized to establish in the municipal 
government of such District an Office of Civil Defense to consist of a 
Director and such other personnel as may be needed. Such Director 
shall be the executive head of such office. 
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[ Notwithstanding the limitation of any law, there may be employed 
in such Office of Civil Defense any person who has been retired from 
any of the Armed Forces of the United States or any office or position 
in the Federal or District governments, and while so employed in 
such Office of Civil Defense any such retired person may receive 
the sdecomnthel authorized for such employment or the retired pay, 
retirement compensation, or annuity, whichever he may elect, and upon 
the termination of his employment in such Office of Civil Defense, 
he shall be restored to the same status as a retired officer or employee 
with the same retired pay, retirement compensation, or annuity to 
which he was entitled before having been employed in such Office of 
Civil Defense. 

[Sec. 3. The Office of Civil Defense is authorized and directed, sub- 
ject to the direction and control of the Commissioners of the District 

[(a) to pre pare a comprehensive plan and program for civil 
defense, such plan and program to be integrated into and coor- 
dinated with the civil defense plans of the Federal Government, 
and of nearby States and appropriate political subdivisions 
thereof; 

[(b) to institute training programs and public information 
programs; to organize, equip, and train volunteers and other 
civil defense units, and to utilize volunteers and regularly 
empleved personnel of the government of the District of Colum- 
bia for service in and within such civil defense units and to train 
such personnel for such service; to expand existing agencies of 
the District government concerned with civil defense; and to take 
all other preparatory steps including the partial or full mobiliza- 
tion of civil defense organizations in advance of actual disaster 

[(c) to make such studies and surveys of the resources and 
capabilities of the District for civil defense, and to plan for the 
most efficient emergency use thereof; 

[(d) to develop and enter into mutual aid agreements with 
States or political subdivisions thereof for reciprocal civil defense 
aid and mutual assistance in case of disaster too great to be dealt 
with unassisted. Such agreements may include the exchange 
of food, clothing, medicmes, and other supplies; emergency 
housing; engineering services; police services; medical and nurs- 
ine services; fire-fighting, rescue, transportation, and construc- 
tion services and equipment; personnel necessary to provide or 
conduct these services; and such other supplies, equipment, facili- 
ties, personnel, and services as may be needed. Such agreements 
shall be consistent with the national civil defense plan and pro- 
gram. In time of emergency it shall be the duty of each agency 
and organization to render assistance in accordance with the 
provisions of such mutual aid agreements; 

[(e) in accordance with the civil service laws and regulations to 
employ such technical, clerical, stenographic, and other personnel 
and fix their compensation in ac scordance with the Classification 
Act of 1949 and make such expenditures within appropriations 
therefor or from other funds made available for purposes of 
civil defense, as may be necessary to carry out the purposes of 
this Act: Provided, That no person shall be employed pursuant 
to this paragraph until the Civil Service Commission shall 
have made an investigation and a report to the Director concera- 
ing the loyalty of such person, and the Director, in accordance 
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with such regulations as he shall issue, shall make a finding on 
the basis of the report of the Civil Service Commission whether 
the employee is suitable for employment; 

[(f) to cooperate with governmental and nongovernmental 
agencies, organizations, associations, and other entities, and 
coordinate the activities of all organizations for civil defense 
within the District; 

[(z) to accept from the United States or from any officer or 
agency thereof all facilities, supplies, and funds that may from 
time to time be offered to the District of Columbia, and to agree 
to such terms, conditions, rules, and regulations as may be im- 
posed in connection with such offer; 

[(h) to utilize the services, equipment, supplies, and facilities 
of existing departments, offices, and agencies, of the District to 
the maximum extent practicable, and the officers and personnel of 
all such departments, offices, and agencies are directed to cooper- 
ate with and extend such services and supply such equipment, 
suplies, and facilities to the said Director upon request; 

[(i) to perform such other functions as may be assigned by 
the Commissioners of the District of Columbia. 

[Sec. 4. Neither the District of Columbia nor any volunteer agency 
in the service of said District nor, except in cases of willful misconduct 
or gross negligence, any officer, agent, or employee of the District of 
Columbia or volunteer agency, or any regularly appointed volunteer 
worker, engaged in civil defense activities, while complying with or 
attempting to comply with any provision of this Act or of any rule, 
regulation, or order issued pursuant to this Act, shall be liable to any 
person, whether or not such person is engaged in civil defense, for 
death, injury, or property damage resulting therefrom. The pro- 
visions of this section shall not affect the right of any person to receive 
benefits to which he would otherwise be entitled under any workmen’s 
compensation law, or under any pension, retirement, or disability law, 
nor the right of any such person to receive any benefits or compensa- 
tion under any other Act of Congress. 

[Sec. 5. Appropriations for carrying out the purposes of this Act 
are hereby authorized. 

[Sec. 6. The Office of Civil Defense, through the Commissioners of 
the District of Columbia, shall submit to the Senate and House of 
Representatives on the first day of each regular session of the Congress 
a report of its activities and expenditures under this Act.] 

Approved August 11, 1950. 

Secrion 1. Purrposes.—Because of the existing and continuing 
possibility of the occurrence of disasters or emerge ncies of un precede nted 
size and destr uctivene SS resulting from an attack and in order to insure 
that preparations of the District will be ade quate to deal with such dis- 
asters or emerge neves, and generally lo provi (le for the common defense 
and to protect the public peace, health, and safety, and to —— the lives 
and property of the people of the District, it is hereby found an l declared 
to be necessary: (1) to take preliminary precautionary steps; (2) to confe r 
Upon the Commissioners emergency powers; and (3) to authorize the 
establishment of such organizations and the taking of such st ps as are 
necessary and appropriate to carry out the provisions of this Act. The 
Congress also finds, and declares, that it is necessary to make provision 
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for the protection of lives and property of persons in the District from 
major disaster. 

Sec. 2. Derinirions.—As used in this Act, unless the context 
indicates a different meaning— 

(a) “District”? means the District of Columbia; 

(b) “Commissioners”’ means the Commissioners of the District of 
Columbia; 

(c) “Civil defense’? means all those activities and measures designed 
or undertaken (1) to minimize the effects upon the civilian population of 
the District caused by an attack upon the Continental United States; (2) to 
deal with the immediate emergency conditions which would be pei d by 
any such attack, and (3) to effectuate emergency repairs to, or the emer- 
gency restoration of, vital utilities and facilities destroyed 0 r damaged 
by any such attack. 

(1) “Metropolitan area of the District’? means the District and the 
satel f Arlington and Fairfar and the cities of Alerandria and Falls 
Church in V irginia and the counties of Prinee Geore ges and Montgom- 
ery tn Maryland. 

(e) “Facilities” includes buildings, shelters, utilities, and land. 

(f) “Materials” ineludes raw materials, supplies, medicines, equip- 
ment, component parts, and technical information and processes necessary 
for cicil defense. 

(q) “Attack”? means any act or series of acts by an enemy of the United 
States causing, or which may cause, substantial damage or injury to 

civilian property or persons in the United States in any manner by 
cede or by USE of bombs, shellfire, or atomic, rar diological, chemical, 
bacteriolovical, or biological means or other weapons or processes 

(h) “Major disaster’? means any flood, drought, fire, h urricane, earth- 
quake, storm, or any catastrophe other than attack, in any part of the 
metropolitan area of the District which, in the determination of the Com- 
missioners is or threatens to be of such severity and magnitude that the 
personnel, materials, and facilities normally available for the protection 
of life and property are inadequate and warrant emergency assistance. 


TITLE I—ORGANIZATION AND PERSONNEL 


Sec. 101. (a) Orrice or Civit Derense.—To effectuate the purposes 
of this Act the Commissioners are authorized (1) to create in the District 
government an Office of Civil Defense to be headed by a director; (2) to 
employ personnel, including temporary and part-time personnel, and to 
fiz their compensation in accordance with the ¢ ‘lassification Act of 1949, 
as amended: Provided, That no person shall be employed pursuant to 
this section unless an agency of the District government designated by the 
Comm ISSIONErS has made an investigation CONCE rning such pe rson and 
made a finding that he is suitable for employment: Provided further, 
That upon request of f the Commissioners, the United States Civil Service 
Commission shall conduct a full field investigation of any such person 
and furnish a report thereon to the Commissioners: Provided further, 
That in the event any investigation made pursuant to this section develops 
a question concerning the loyalty or subversive activities or affiliations of 
the individual who is the subject of the investigation, the investigating 
agency of the District government or the United States Civil Service Com- 
mission shall refer the matter to the Federal Bureau of Investigation for 
a full field 7 Lnve stigation., the results of which shall be furnished the Com- 
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missioners; (3) to establish such civil defense units and organizations, 
including an auxiliary police force, as they may deem appropriate; (4) to 
expand existing agencies of ee District government concerned unth civil 
defense; (5) to recruit, organize, equip, and train volunteers and, during 
major disasters or other aaneeiii to accept and utilize their services 
and (6) to make orders, rule S, and regulations governing the Ope ration of 
such civil defense units and organizations and the discipline of members 
and personnel thereof: Provided further, That nothing contained in this 
Act shall be construed to authorize any such volunteer to de mand or re- 

ceive any salary or wages by reason of such training or service: And pro- 
vu led further, That during any period i in which title III or title IV of this 

let is in effect no person shall be entitled to any be nefits under the Federal 
Employees Compensation Act, approved September 7, 1916, as amended, 
by reason of such training or service of any such volunteer. 

(b) Retirrep Prrsonnet May Be Ewmproyep. eee 
any limitation of any other law, there may be employed in such Office 
of Civil Defense any person who has been retired from any of the Armed 
Forees of the United States or any office or position in the Federal or 
District governments, and while so employed in such Office of Civil 
Defense any such retired person may receive the compensation authorized 
for such employment or the retired pay, retirement compensation, or annuity 
whichever he may elect, and upon the termination of his employment in 
such Office of Civil Defense, he shall be restored to the same status as a 
retired officer or employee with the same retired pay, retirement compen- 
sation, or annuity to which he was entitled before having been employed 
in such Office of Civil Defe nse. 

(c) (1) Each person employed pursuant to this Act shall execute the 
loyalty oath or appointment affidavits prescribed by the Civil Service 
Commission. Each person, other than an alien, enrolled to serve as a 
volunteer pursuant to this Act shall, before entering upon his duties, take 
an oath in writing before a person authorized to administer oaths, or such 
other person as may be designated by the Commissioners for this purpose, 
which oath shall be substantially as follows: 

ry ., do sole mnly swear (or affirm) IT will 
support and defend the Constitution of the United States against 
all enemies, foreign and domestic; that I will bear true faith and 
allegiance to the same; that I take this obligation freely, without any 
mental reservation Or pur pose of evasion; and that I will well and 
faithfull discharge the duties upon which I am about to enter. 

“T do further swear (or affirm) that I have not at any time here- 
tofore advocated, that I do not now advocate and that during such 
time as I am a member of the (name of civil defense organization) 
I will not advocate the overthrow of the Government of the United 
States by force or violence. 

Any person who shall be found guilty of having falsely taken such oath 
— be punished as provided i section 1621, ‘title 18, United States 
Code. 

(2) Notwithstanding the requirements of section 403 (b) of the Federal 
Civil Defe nse Act of 1950, as amended, any alien ented to serve as a 
volunteer pursuant to this Act shall, before entering upon his duties, take 
an oath in writing before a person authorized to administer oaths, or 
such other person as may be designated by the Commissioners for this 
purpose, which oath shall be substantially as follows: 





| 
| 
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Os 5 _......-, do solemnly swear (or affirm) that I have 
not at any time heretofore advocated, that I do not now advocate, and 
that during such time as I am a me smber of the (name of civil defense 
organization) I will not advocate, the overthrow of the Government 
of the United States by force or violence. 

“And I do further swear (or affirm) that I have not been a member 
or an affiliate, that I am not now a member or an affiliate, and that 
during such time as I am a member of the (name of civil defense 
organization) I will not become a member or affiliate of, any organiza- 
tion, group, or combination of persons that advocates the overthrow of 
the Government of the United States by force or violence; that I take 
this obligation freely, without any mental reservation or purpose of 
evasion; and that I will well and faithfully discharge the duties upon 
which I am about to enter.’ 

Any person who shall be found guilty of having falsely taken such oath 
shall be punished as provided in section 1621, title 18, United States Code. 

Sec. 102. (a) Insury AND Deatu BENEFITS FOR VOLUNTEERS.— 
(1) Except while title III or title IV of this Act is wm effect, in case 
of injury or death resulting from injury (as defined in paragraph (2) of 
this subsection) to any duly enrolled volunteer member of any civil defense 
unit or organization created pursuant to this Act, the provisions of the Act 
entitled ‘‘An Act to provide compensation for employees of the United 
States suffering injuries while in the performance of their duties, and for 
other purposes’, approved September 7, 1916, as amended, subject to the 
other subsections of this section, shall apply and such Act shall be ad- 
ministered by the Secretary of f Labor (hereinafter called the Secretary) in 
the same manner and to the same extent as if such person were a civil 
employee of the United States and were injured while in the performance 
of his duty: Provided, That for benefit computation, regardless of pay 
or status, such person shall be én med to have had a monthly pay of $200. 

(2) As used in paragraph (1), the term “injury” means injury arising 
out of and in the course of service as a member of such unit or organiza- 
tion while serving as such member and engaged in active duty or while 
engaged in training under orders of competent authority related to specific 
training assignment, and includes disease proximately caused by such 
service as such member of such unit or organization. 

(b) Where, because of a concurrent employment status of such a mem- 
ber benefits for disability or death would accrue to a person under the 
District of Columbia workmen’s compensation law, or the workmen’s 
compensation law of any State or Territory, or the Federal Employees’ 
Compensation Act, or under a pension or disability system applicable to 
members of a police or fire department, the person entitled to such other 
benefits shall not be entitled to benefits under this section. 

(c) Whenever a claim is filed with the Secretary for benefits because of 
an alleged injury or death within the purview of this section he shall notify 
the Commissioners and they or their designee shall investigate the facts 
surrounding such alleged injury and make certification with respect 
thereto, including certification as to such injured or deceased person’s 
membership in a civil defense unit or organization created pursuant to 
this Act, and whether the injury or death arose out of and in the course of 
service as a member of such unit or organization while serving as a member 
and engaged in active duty or while engaged in training under orders of 
competent authority related to a specific training assignment. Such 
certification shall not excuse the making of such reports as are required 
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by such Act of September 7, 1916, nor shall it be conclusive as to any 
facts therein. 

(d) Any compensation award made pursuant to the authority con- 
tained in this section shall be paid in the manner provided by law for the 
payment of general expenses of the government of the District. 


TITLE IT—POWERS AND DUTIES 


Sec. 201. The Commissioners are authorized, in order to carry out 
the purposes of this Act: 

(a) Puans snp Programs.—To prepare comprehensive plans and 
programs for civil defense, including plans for utilization of shelters or 
evacuation, or both, as protective measures, such plans and programs to be 
integrated into and coordinated with the civil defense plans and programs 
of the Federal Government and of States and appropriate political sub- 
divisions there of. 

(b) Training AND Prepararion.—To conduct training programs 
and public information programs; to } uhlicly disseminate appropriate 
civil defe TSE information by all appro] rie means; to organize, equip, 
and train civil defense units and organize tions, ineluding auxiliary police 
and fire-fighting forces, and the personnel thereof; to conduct blackouts 
and practice blackouts, a ir raid drills, mobilization of civil defe Se force 8, 
and other tests and exercises; to construct or prepare shelte rs for prote ction 
from enemy attack; to participate either within or outside the District in 
drills or tests jointly with States and political subdivisions thereof; to 
provide for the effective screening or extingu ishing of all lights or lighting 
devices and appliances; and to take other preparatory steps, including the 
partial or full mobilization of civil defense units and organizations. 

(ce) Conrrot Durtne Dritits.—To control pedestrian and vehicular 
traffic, transportation, communication, and other public utility facilities 
and services, and the conduct of persons other than members of the armed 
services of the United States during drills and tests and immediately 
prior and subsequent thereto. 

(d) CommunicaTion AND Arrack Warnine.—To provide and 
maintain necessary civil defense communications and devices for warning 
the civilian population of attack and for the establishment of control and 
reporting centers and other operational headquarters and facilities. 

(e) Potice Powers ror Auxitiary Porice.—To vest such members 
of the auxiliary police force with such of the powers, and to impose upon 
them such of the duties, of me mbers of the Metropolitan Police force as 
the Commissioners may determine: Provided. That the Commissioners 
shall not vest any such power in any such member unless the y are satishie d 
that such member has received sufficient training and is otherwise quali- 
Sue d: Provide d furthe r, That powers of members of the Me tropolitan Police 
force so veste d shall be CLE rCise d only during a state of civil defe nse emer- 
gency established or declare d in accordance uth the Provisions of the 
Federal Civil Defe nse Act of 1950, and when authorized by the Commis- 
sioners (da) during drills and fests, (b) during pe riods of train ing, and 
(c) immediate ly prior to and dur ing major disasters. 

(f) SURVEYS OF Resov r« ES. To make studi Ss and SUrVEYS of the 
resources and facilities within or available to the Distriet for civil defense 
and to plan for the most efficient emergency Use thereof. 

(g) Prorecrion or Virat Faciitizs ano) Marertats.—To 
provide for the quarding and prote ction of water supplre s. railroads, public 
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utilities, bridges, highways, public buildings, communication facilities, 
vital and strategic materials, and other focal points of possible attack, the 
loss or destruction of which might menace or endanger the security and 
safety of the civilian population or impede the defense effort. 

(hk) AccepTaNcre oF Guirrs or Facitiries, MATERIALS, AND 
Funps.—Notwithstanding the provisions of any other law, to accept 
gifts of facilities, materials, and funds that may from time to time be 
offered to the government of the District and to use or expend the same 
for civil defense purposes. 

(i) (1) AsstenmenT oF Functions To Disrricr DEPARTMENTS, 
AND So Forru.—To assign specitic civil defense functions to any District 
department, office, board, commission, or agency. In order to perform 
such assigned functions, each District department, office, board, commis- 
sion, and agency is authorized to utilize us personnel, facilities, resources, 
and funds, and recruit, organize, train, equip, and utilize volunteers. 

(2) Each officer and employee of each department, office, board, com- 
mission, or agency (a) which has no specific civil defense function assigned 
to it by the Commissioners, or (6) which 18 not, in the judgment of the 
Commissioners, immediately necessary for the continued operation of 
essential services while title III of this Act is in effect, shall be assigned 
to and trained in such civil defense duties as the Commissioners shall 
direct, such duties to be performed during any period when title III of 
this Act shall be in effect. 

(j) Aceuisition AND Use or Marertiats, Facizities, LANDS, AND 
Services.—To acquire by loan, donation, purchase, or rental, and to 
use, operate, and maintain, equipment and materials of all kinds; to 
acquire, by loan, donation, purchase, or condemnation, or to rent, lands 
and buildings or any interest therein; to construct, maintain, repair, 
alter, and use structures of all kinds and to procure, by contract or other- 
wise, services of any nature. 

(k) Watver or Bortpoine Reautations.—To waive any regulation 
governing the erection, alteration, height, or use of structures, buildings, 
towers, or appurtenances, or parts thereof, whenever the same shall be 
necessary for civil defense purposes. 

(1) (1) Reeutations ann Penattizs.—To make regulations to 
carry out the purposes of this Act, including regulations establishing 
security requirements and safeguards and restricting access to informa- 
tion and property, and to prescribe penalties for violations of such 
regulations not exceeding a fine of $300 or imprisonment for ninety 
days. Prosecutions for violations of such regulations shall be brought 
in the name of the District of Columbia by the Corporation Counsel or 
any of his assistants. Regulations which are to become effective only 
when title III or title IV of this Act shall become effective may be pro- 
mulgated prior to the taking effect of such title III or title IV. 

(2) Liaprmities AND Penatties UnperR RerpeaLep ReauiaTions 
Savep.—When any regulation made under the authority of this Act is 
repealed, rescinded, or ceases to be effective, penalties and liabilities there- 
under shall not be ulidoal or extinguished, unless there be an express 
provision to so release or extinguish, but such regulations shall be treated 
as remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of any such penalty or liability. 

(m) Inrerstate Compacts.—To take all necessary actions to carry 
out the purposes of insterstate civil defense and disaster compacts entered 
into pursuant to the joint resolution entitled “Joint resolution authorizing 
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the District of Columbia to enter into interstate civil-defense compacts’, 
approved April 22, 1954 (68 Stat. 69). 


TITLE III—EMERGENCY POWERS 


Sec. 801. Wuen Errective.—The provisions of this title shall be 
operative only during a state of civil defense emergency in the District 
proclaimed by the President or by Congress in accordance with the provi- 
sions of the Federal Civil Defense Act of 1950. 

Sze. 302. Powers anv Dories or Commissioners.—In addition 
to the powers and duties which are now or may hereafter be vested in the 
Commissioners, they are hereby authorized to take such measures during 
any such emergency as may be necessary for the protection, relief, and 
assistance of persons and property without regard to the provisions of 
any other law to the extent that such provisions interfere with or prevent 
the carrying out of such measures, including, but not limited to, the 
follo win g: 

(a) Powers Unver Tirte I] Exrenvep ro Tirte III. 
exercise all powers and authority vested in them by title I of this tig 

(b) Potice Powrrs.—To vest members of District civil defense units 
and organizations with such authority, including such of the powers of 
the Metropolitan Police force as the Commissioners may deem appropriate, 
to enable such members to carry out and perform the functions and duties 
imposed upon them pursuant to this Act. 

(ec) Prorecrion or Persons Wirain rue Disrricr.—To prepare 
for, order, and regulate the carrying out of measures for the protection of 
persons in the District, including the evacuation of persons from the 
District or from any part thereof, to such places, ineluding shelters, in 
the District, as the Commissioners may designate, or outside the District 
as the Commissioners may designate with the approval of the Governor of 
any State or the designee of such Governor and to provide for the reception, 
housing, maintenance, and care of such evacuees: Provided, That evacua- 
tion of personnel of any activity of the Federal Government shall take 
place only upon the consent of the Federal Civil Defense Administration 
or of such other authority or authorities as may be designated by the 
President; however, wpon agreement, any prearranged plan between the 
Federal Government and the Distriet government shall constitute such 
consent.” 

(d) Disposrrion or Marerrats.—To sell, lease, lend, transfer, or 
deliver materials or perform services for civil defense purposes on such 
terms and conditions as the Commissioners shall prescribe. 

(e) Distripurion or Souppties AND FINANCIAL ASSISTANCE 
ror Temporary Retier.—To expend and distribute fuel, food, 
and materials; to provide financial assistance for the temporary 
relief or aid of any civilian injured or in want as the result of attack; 
and to take whatever other action may be necessary for the purpose of 
preventing and alleviating suffering of persons and preventing the spread 
of disease in the District and to obligate the District for the payment 
therefor. 

(f) Suurrine Orr Uriziries Services.—To shut off, disconnect, 
or suspend service from or by, or require the ‘shutting off, disconnection, 
or suspension of service from or by, gas mains, electric powerlines, or 
other utilitres. 
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(g) Destruction or ConraMINATED Properry.—To destroy or 
cause to be destroyed any property, real or personal, in the District found 
to be contaminated by radioactive or poisonous substance, or contaminated 
by germs, viruses, or other matter deleterious to life or health, and, by reason 
of such contamination, dangerous to persons or property, and to cause the 
removal from the District or from place to place within the District of any 
such contaminated property, and pending the time when any such con- 
taminated property shall be rendered safe, to prohibit persons from con- 
tacting or approaching so close to such property as to endanger their 
lives or health. 

(hk) Burtat or Deap.—To provide for the burial of the bodies of 
human beings whose deaths are caused by or result from the occurrence of 
disaster contemplated by this Act and whenever the public interest is such 
as to require the same the Commissioners may provide for the burial of 
= bodies in common graves. 

}) RequisirioninG or PRIVATE PrrsonaL Properry.—To requisi- 
ee ‘da possession of, and use privately owned personal property of 
whatever kind and nature or any rights therein as may in their opinion 
be necessary for the purposes of this Act and to ascertain and pay just 
compensation for such property or any rights therein to be determined 
as hereinafter provided. The Commissioners shall promptly determine 
the amount of compensation to be paid for any such property or the use 
thereof requisitioned pursuant to this Act but each such determination 
shall be made as of the time it is requisitioned in accordance uth the 
provision for just compensation in the fifth amendment of the Constitution 
of the United States. If the person entitled to receive the amount so 
determined by the Commissioners as just compensation ts unwilling to 
accept the same as full and complete compensation for such property or 
the use thereof he shall be paid promptly 75 per centum of such amount 
and shall be entitled to recover from the District in an action brought in 
the appropriate court within three years after the date of the Commis- 
stoners’ award, an additional amount which, when added to the amount 
so paid to him, shall be just compensation. 

(j) Disposat or Persona, Property.—Whenever the need for the 
purposes of this Act of any personal property requisitioned under this 
title shall terminate, the Commissioners may dispose of such property 
under such terms and conditions as they deem appropriate, but to the 
extent feasible and practicable they shall give the former owner of any 
property so disposed of an opportunity to reacquire it (1) at its then fair 
value as determined by the Commissioners, or (2) if it is to be disposed of 
(otherwise than at a public sale of which he is given reasonable notice) at 
less than such value, at the highest price any other person is willing to 
pay therefor: Provided, That such opportunity to reacquire need not be 
given in the case of fungibles or items having a then fair value of less than 
$1,000. 

Sec. 808. AttocaTion or Foop, Furr, ano OrnHer Virat Sup- 
pLiEs.—The Commissioners are authorized to promulgate regulations, 
prohibiting or regulating the sale, use, disposition, or transfer, and the 
transportation from within the District to any point outside the District, 
of such food, fuel, medical supplies, electric power, gas, or other articles 
necessary to prevent or allemate suffering of persons or to prevent the 
spread of disease in said District, and to allocate all or any of the same 
in such manner, upon such conditions, and to such extent as they may 
deem necessary or appropriate to effectuate the purposes of this title: 











16 OFFICE OF CIVIL DEFENSE IN D. C. 


Provided, That every such regulation shall cease to be effective on th 
ninetieth day after the effective date of such regulation or upon the effective 
date of any regulation of general application and dealing with the same 
subject matter issued by any agency of the United States. 

Sec. 804. Nonuiapiviry or District AnD OTHERS FOR DAMAGES.— 
Neither the District nor any officer, agent, employee, or regularly appointed 
volunteer worker in the service of said District, nor any rndiridual, 
receiver, firm, partnership, corporation, association, or trustee, or any of 
the agents thereof, in good faith and without willful or gross negligence 
carrying out, complying with, enforcing, or attempting to carry out, 
comply with, or enforce this Act or any order, rule, or regulation issued or 
promulgated pursuant to this Act, shall be liable for any damage sustained 
by any person, including volunteers, or property as the result of such 
actiwity. The provisions of this section shall not affect the right of any 
person to receive benefits to which he would otherwise be entitled under 
section 102 of this 2 Act, or any workmen’s compensation law, or under any 
pension, retirement, or disability law, nor the right of any such person to 
receive any benefits or compensation under any other Act of Congress. 


TITLE IV—MAJOR DISASTERS 


Sec. 401. Wuen Errecrive.—The provisions of this title shall be 
operative only during a major disaster, as determined by the Commis- 
stoners to exist and as proclaimed by them with the approval of the Presi- 
dent. The Commissioners shall announce the termination of a major 
disaster by a proclamation issued on their own initiative or upon direction 
of the President. 

Sec. 402. Powers anp Duties or Commissioners.—Whenever a 
major disaster has been proclaimed (a) there shall be vested in the Com- 
missioners, in addition to the powers and duties which are now or may 
hereafter be vested in them, the powers and duties which would be vested 
in them as if title III of this Act was in effect, and (b) all provisions of 
such title III shall, insofar as they are applicable, be operatiwe as if they 
were set forth in this title. 


TITLE V—GENERAL PROVISIONS 


Sec. 501. Avromopine Frnancrat Responsipiziry Act Inap- 
PLICABLE.—During such periods of time that any privately owned 
motor vehicle is used by the District under the authority of this Act the 
operator thereof shall not be deemed or held to be the agent of the owner of 
such vehicle unthin the meaning of the Act entitled ‘‘An Act to promote 
safety on the public highways of the District of Columbia by providing for 
the financial Te sponsibility of owners and operators of motor vehicles for 
damages caused by motor vehicles on the public highways in the District 
of Columbia: to prescribe penalties for the violation of the Provisions of 
this Act, and for other purposes’’, approved May 3, 1935 (title 40, ch. 4, 
D. C. Code, 1951 edition), or within the meanina of the Motor Vehicle 
Safety Responsibility Act of the District of Columbia, approved May 5, 
1954 (68 Stat. 120). 

Sec. 502. Nonxrasiziry or Persons Permirrine Uset or Rear 
Properry AS SHELTER.—Any person owning or controlling real prop- 
erty who, voluntarily and without compensation, grants to the District a 
license or privilege, or otherwise permits the District to inspect, designate, 
and use the whole or any part or parts of such real property for the purpose 
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of sheltering persons during an actual, impending, or mock enemy 
attack, shall, together with his successors in interest, if any, not be civilly 
liable for negligently causing the death of, or injury to, any person, or for 
loss of or damage to property of such person on or about such real property 
under such license, privilege, or other permission. 

Src. 503. Deveaation or Avruoriry.—The Commissioners are 
authorized to delegate to officers and employees of the District and to such 
other persons as the Commissioners deem appropriate such of the powers 
conferred upon them by this Act as they may determine and may by 
regulation provide for the subdelegation of any de legate d power: Provided, 
That, except when title III or title IV of this Act is in effect, the Com- 
missioners shall not delegate the power to make regulations authorized by 
this Aet. 

Src. 504. ApproprraTions.—Appropriations to carry out the pur- 
poses of (thie. ict are hereby authorized. 

Src. 605. Acr or May 21, 1951, as Amenpep.—The provisions of 
the Act approved May 21, 1951, as amended by the Act approved July 6, 
1953 (Public Law 103, Exghty-third Congress), authorizing the appoint- 
ment of a member of the Metropolitan Police Department or a member of 
the Fire Department, District of Columbia, to any a in any office 
or agency succeeding to the functions of the Office of Civil Defense 
(abolished pursuant to Reorganiz ation Plan numbered 6 of 1952) shall 
be applicable with respect to the Office of Civil Defense created by this 
amendatory Act. 

Sec. 606. Nothing contained in this Act shall be construed as author- 
izing the Commissioners to direct or control in any manner the activities 
personnel, installations, facilities, or equipment of the armed services of 
the United States, or any of the subordinate agencies of such armed 
SETVICES. 

Sec. 507. Nothing in this Act shall be construed to amend or modify 
the provisions of the Federal Civil Defense Act of 1950, as amended, or 
the Act ‘To authorize Federal assistance to States and local government 
in major disasters, and for other purposes’, approved September 30, 1950 
(64 Stat. 1109). 

Sec. 608, Separapitity.—If any provision of this Act or the applica- 
tion of such pve rsion to an Y person or circumstances shall be held invalid, 
the remainder of the Act, and the application of such provisions to persons 
or circum stan ces other than those as to which it is held invalid, shall not 
be ¢ fhe cted there by. 

Sec. 509. Where any provision of this Act — to an office or ag ney 
abolished by Reorganization Plan numbered 5 of 1952 (66 Stat. 4), 
such reference shall be deeme d to be to the Commissioners or the aaa 
agency or office r now or hereafter erere ising the functions of the office or 
agency so abolished. Nothing contained in this Act shall be construed 
as a limitation on the authority vested in the Commissioners by Reorgani- 
zation Plan numbered 5 of 1952. 

Sec. 510. This Act may be cited as the “District of Columbia Civil 
Defense Act’’. 

O 
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FACILITATING THE ACQUISITION OF REAL PROPERTY ; 
UNDER THE DISTRICT OF COLUMBIA ALLEY DWEIING iGAN 
ACT 

pie. 2" 


/ 
Py ‘ 


Avcust 8, 1958.—Ordered to be printed MAIN 
READING RCOM 


Mr. Ciark, from the Committee on the District of Columbia, sub- 
mitted the following 


REPORT 


(To accompany 8. 3970] 


The Committee on the District of Columbia, to whom was referred 
the bill (S. 3970), to facilitate the acquisition of real property under 
the District of Columbia Alley Dwelling Act, after full consideration, 
report favorably thereon with an amendment and recommend that 
the bill as amended do pass. 

The amendment is as follows: 

Page 1, after line 5, insert a new section as follows: 


Src. 2. That subsection (a) of section 5 of the District of 
Columbia Alley Dwelling Act, as amended (D. C. Code, sec. 
5-107), is amended to read as follows: 

‘“‘(a) The Authority shall make a report to the President, 
which he shall transmit to Congress at the beginning of each 
regular session, giving a full and detailed account of all 
operations under the provisions of this Act for the preceding 
fiscal year, including an itemization of all properties pur- 
chased during such fiscal year, setting forth the assessed 
value of such properties, together with the purchase price 
therefor.” 


The purpose of this bill is to repeal subsection (d) of section 3 of the 
District of Columbia Alley Dwelling Act, which requires that when 
the National Capital Housing Authority acquires real property in any 
square by purchase the total amount paid shall not exceed 30 percent 
over and above the current assessed value of all property or properties 
acquired in such square. 

The Authority must acquire real property in the District of Colum- 
bia to carry out its statutory responsibility of providing decent, safe, 
and sanitary housing for families of low income in the District, and in 
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so doing it, has experienced a long-standing handicap in performing 
its duties because of the limitation in existing law on the prices the 
Authority can pay for real property, except by condemnation pro- 
ceedings. 

The result of this limitation is that all acquisitions by the Authority 
are by condemnation proceedings, instituted by the Department of 
Justice in the United States District Court for the the District of 
Columbia. In most instances, this is a more expensive and time- 
consuming operation than a direct purchase of the required property 
on the basis of agreements with property owners. ‘This is especially 
true since the current assessed value of many properties does not ex- 
ceed 50 percent of market value. 

The enactment of this legislation would result in more efficient and 
economical administration of the land acquisition activities of the 
Authority without removing adequate controls with respect thereto, 
and at the same time would relieve the Department of Justice of 
additional work with its incidental costs. 

The bill was requested by and has the approval of the National 
Capital Housing Authority, and the Board of Commissioners of the 
District of Columbia have no objection to the enactment of the bill. 
The Commissioners have also been advised by the Bureau of the 
Budget that there is no objection on the part of that office to this 
bill. 

fnactment of this legislation will involve no additional expendi- 
ture to the District of Columbia. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law in the bill, as reported, are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets, new matter is printed in italic, existing law in which 
no change is proposed is shown in roman): 


(48 Svar. 931; 52 Star. 1187) 
District oF CotumsBpia Cops, Section 5-105 


Suc. 3. (a) The President is hereby authorized, in his discretion, 
to make immediately available to the Authority for its lawful uses 
and as needed, from the allocation made from the appropriation to 
carry out the purposes of the National Industrial Recovery Act 
contained in the Fourth Deficiency Act, fiscal year 1933, now carried 
under the title, “National Industrial Ree overy, Federal Emergency 
Administration of Public Works, Housing, 1933-1935,” symbol 
03/5666, not to exceed $500,000 of any amount thereof dedicated for 
low-cost housing and slum-clearance projects in the District of Colum- 
bia, to be set aside in the tre: usury and be known as “Conversion of 
inhabited alleys fund” (he reinafter referred to as the “fund’’) 

(b) The Authority is hereby authorized and empowered to borrow 
such moneys from individuals or private corporations as may be 
secured by the property and assets acquired under the provisions of 
this Act, and such moneys, together with all receipts from sales, 
leases, or other sources, shall be deposited in the fund and shall be 
available for the purposes of this Act. The Authority is hereby 
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authorized and empowered to accept gifts of money from private 
sources; to borrow from the treasury of the United States not to 
exceed $1,000,000 in the fiscal year ending June 30, 1939, and a like 
sum in each of the four succeeding fiscal years, upon such terms and 
conditions as the President may deem advisable, and appropriations 
for such purpose ere hereby authorized out of the gereral fund of the 
treasury: Provided, That the Authority shall be obligated for the pay- 
ment of interest at the going federal rate as defined in the United 
States Housing Act of 1937 (U.S. C., title 42, ch. 8). 

(c) The fund shall be available annually in such amount as may be 
specified in the annual appropriation Acts. 

[(d) The total amount paid for property or properties acquired, 
except by condemnation, in any square shall not exceed 30 per centum 
over and above the current assessed value of all the property or 
properties acquired, except by condemnation, in such square to carry 
out the provisions of this Act.J 

(e) In carrying out the provisions of this Act, the Authority i 
hereby Suthorize d and empowered (1) to procure services or make any 
purchase without regard to the provisions of section 41, title 5, United 
States Code, prov ided the aggregate amount involved i is not more than 
$100, (2) to purchase books of ‘reference, directories, and periodicals 
that are necessary in connection with its work, and (3) to secure 
architectural and engineering services on specific projects, without 
regard to the civil service laws and the Classification Act of 1923, as 
amended (U.S. C., title 5, ch. 13): Provided, That this authorization 
shall not apply to the employment of architects and engineers by the 
Authority on a permanent basis. 

* * *~ ok * * * 


Sec. 5. (a) The Authority shall make a report to the President, 
which he shall transmit to Congress at the beginning of each regular 
session, giving a full and detailed account of all operations under the 
provisions of “this Act for the preceding fiscal year[[.], including an 
uemization of all properties purchased during such fiscal year, setting 
forth the assessed value of such properties, together with the purchase price 
therefor. 


O 
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85TH CONGRESS SENATE Report 
2d Session No. 2246 


PROVIDING FOR THE PAYMENT OF TRANSPORTATION EXPENSES 
OF CERTAIN SURVIVORS OF DECEASED SERVICEMEN TO ATTEND 
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Aveustr 8, 1958.—Ordered to be printed 


Mr. Barrett, from the Committee on Armed Services, sgghypitted, ; 1 ¥ 
the following OF MICHIGAN 


REPORT AUG © 


[To accompany H. R. 9721] READING ROOM 


The Committee on Armed Services, to whom was referred the bill 
(H. R. 9721) to amend section 1482 of title 10 of the United States 
Code to provide for the payment of transportation expenses of certain 
survivors of deceased servicemen to attend group burials in national 
cemeteries, having considered the same, report favorably thereon 
without amendment, and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The objective of this bill is to authorize the payment of transporta- 
tion expenses of certain survivors of deceased servicemen killed in a 
disaster involving multiple deaths. 


EXPLANATION OF THE BILL 


In disasters involving multiple deaths of servicemen, where the 
remains cannot be individually identified, burial is made in a common 
grave at a national cemetery, ordinarily somewhere in the Middle 
West. 

This bill would authorize round-trip transportation to such an 
interment for the personal representative of the deceased serviceman 
and two persons selected by the personal representative. 

The transportation expenses authorized could not be more than the 
transportation allowances authorized for members of the Armed 
Forces for travel on official business, not including per diem allow- 
ances. Under the provisions of section 303 (a) of the Career Com- 
pensation Act of 1949 the maximum travel allowances for members 
of the Armed Forces on official business may not exceed 7 cents per 
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mile by common carrier and 10 cents per mile by privately ow ned 
conveyance. Under current regulations these allowances are 5 cents 
per mile by common carrier and 7 cents per mile by privately onned 
conveyance. 

COST 


It is impossible to estimate the costs of this bill for the number of 
multiple disasters cannot be predicted. 

The transportation costs per person are estimated to average $200. 
Last year there were 3 group funerals, involving 10 deceased service- 
men. This year there have been 8 group funerals, for 44 deceased 
servicemen. 

DEPARTMENTAL RECOMMENDATION 


Printed below and hereby made a part of this report is a letter from 
the Secretary of the Army dated April 7, 1958, indicating that the 
Department of Defense favors enactment of this bill and that the 
Bureau of the Budget has no objection to it. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 7, 1988. 
Hon. Cart VINSON, 
Chairman, Committee on Armed Services, 
House.of Representatives. 

Dear Mr. Cuarrman: Reference is made to your request to the 
Secretary of Defense for the views of the Department of Defense with 
respect to H. R. 9721, 85th Congress, a bill to amend section 1482 
of title 10 of the United States Code to provide for the payment of 
transportation expenses of certain survivors of deceased servicemen to 
attend group burials in national cemeteries. The Secretary of De- 
fense has delegated to the Department of the Army the responsibility 
for expressing the views of the Department of Defense thereon. 

The purpose of the bill is stated in the title. 

The Department of the Army on behalf of the Department of 
Defense favors the above-mentioned bill. 

The Department of Defense is of the view that when, as the result 
of a disaster involving multiple deaths, the burial of the remains of 
a group in a common grave in a national cemetery becomes necessary, 
the surviving close relatives of each such decedent should be furnished 
transportation expenses to the national cemetery at the time of inter- 
ment service. Experience of more than 10 years indicates the majority 
of groups are buried in the Middle West since most of them are 
composed of men whose survivors reside on the east and west coasts. 
The transportation expenses authorized for the persons attending a 
common interment, including reimbursement on a mileage basis for 
travel by privately owned vehicle, would not be more than the trans- 
portation allowances authorized for members of the Armed Forces for 
travel on official business, not including per diem allowances. Under 
the provisions of section 303 (a) of the Career C ompensation Act of 
1949 (63 Stat. 813), as amended (37 U.S. C. 253 (a)), the allowances 
authorized for members of the Armed Forces for travel on official 
business may not exceed 7 cents per mile when performed by common 
carrier and 10 cents per mile when performed by privately owned 
conveyance. The Joint Travel Regulations, which implement that 





| DEPOSITED BY THE 
WITED STATES OF AMERIC 
TRANSPO TATION EXPENSES TO ATTEND GROUP BURIALS 3 





statute, presently limit such allowances to a maximum of 5 cents and 
7 cents, respectively, where subsistence is not intended to be included. 
By letter dated August 29, 1957, this Department reported to your 
committee its views on H. R. 930, 85th Congress. In that report the 
use of revised language was recommended. H. R. 9721 conforms to 
the language suggested by this Department in its letter of August 29, 
1957. Acc vordingly, this Department strongly recommends the enact- 
ment of H. R. 972 
It is impossible ‘- estimate the costs which would accrue to the 
Department of Defense in the event of enactment of this legislation 
since it is not possible to foresee the number of accidents nor the 
numbers of decedents involved. No funds have been included in the 
! fiscal year 1958 appropriations for this purpose nor have requests 
for funds been included in the fiscal year 1959 budget estimate. It is 
estimated that the transportation costs would approximate an average 
of $200 per person. 
This report has been coordinated within the Department of Defense 
in accordaince with procedures prescribed by the Secretary of Defense. 
The Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 


Wiser M. Brucker, 
Secretary of the Army. 


} CHANGES IN EXISTING LAW 


| In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, there is printed in parallel columns the text of 
| provisions of existing laws which would be repealed or amended by 
the various provisions of the bill. 


EXISTING LAW THE BILL 


10 U.S. C. 1482 


* * * * * 
| (c) Only the following persons 
may be designated to direct dispo- 
| sition of the remains of a decedent 
covered by this chapter 
| (1) The surviving spouse of 


| the decedent. 
| (2) Blood relatives of the 
| decedent. 
(3) Adoptive relatives of 
| the decedent. 
If no person covered by 
clauses (1)—(3) can be found, 
a person standing in loco 
parentis to the decedent. 
That section 1482 of title 10 of the 
United States Code is amended by 
adding at the end thereof the 
following new subsection: 
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EXISTING LAW 


TO ATTEND GROUP BURIALS 


THE BILL 


‘““(d) When, as a result of a dis- 
aster involving the multiple deaths 
of persons covered by section 1481 
of this title, the Secretary con- 
cerned has possession of com- 
mingled remains that cannot be 
individually identified, and burial 
of those remains in a common 
grave in a national cemetery is 
considered necessary, he inay, for 
the interment services of each 
known decedent, pay the expenses 
of round-trip transportation to 
the cemetery of (1) the person 
who would have been designated 
under subsection (c) to direct dis- 
position of the remains if individ- 
ual identification had been made, 
and (2) two additional persons 
selected by that person who are 
closely related to the decedent. 
The transportation expenses au- 
thorized to be paid under this 
subsection may not exceed the 


transportation allowances author- 
ized for members of the armed 
forces for travel on official busi- 
ness, but no per diem allowance 
may be paid.” 


O 
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AMENDING THE NAVY RATION STATUTE SO AS TO PRO- 
VIDE FOR THE SERVING OF OLEOMARGARINE OR 


MARGARINE UN! _RS..) 
OF MICHIGAN 

eFn 6 5 

AuaustT 8, 1958.—Ordered to be printed weiow i 


MAIN 
READING ROOM 
Mr. Barrer, from the Committee on Armed Services, submitted 
the following 


REPORT 
{To accompany H. R. 912] 


The Committee on Armed Services, to whom was referred the bill 
(H. R. 912) to amend the Navy ration statute so as to provide for the 
serving of oleomargarine or margarine, having considered the same, 
report favorably thereon with an amendment and recommend that 
the bill as amended do pass. 


AMENDMENT 


The amendment is as follows: 
Strike out section 2 and substitute the following therefor: 


Sec. 2. Section 6082 of title 10, United States Code, is 
amended by adding the following new subsection at the end 
thereof: 

“(qd) During any period when surplus butter stocks are 
available to the Navy through the Commodity Credit Corpo- 
ration, no oleomargarine or margarine may be acquired for 
use by the Navy, except that limited supplies thereof may be 
acquired for use in special operations where the use of butter 
would be impractical. Unused stocks of oleomargarine or 
margarine so acquired may be utilized by any means other 
than by serving them as a component of the Navy ration.” 


EXPLANATION OF THE AMENDMENT 


The Navy stockpiles limited amounts of margarine for use in special 
operations where the use of butter would be impractical. One-half of 
this stock of margarine is rotated each year to keep the stock fresh. 
The part that is rotated is used by the Navy for cooking purposes 
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The committee amendment is intended to permit the continued use 


for cooking purposes of margarine rotated from the stockpile. 


I RPOS O TH [Ll 
rm) e 4l.: <aa) > 4 ows , at aa : P of ~ 
i ii purpose Oj LHS DilLL IS tO amend the Navy ration statute to per- 
mit the serving of oleomargarme Or margarine at such time as no sur- 


plus butter stocks are available to the Navy through the Commodity 


Credit ¢ ‘orporatio1 


| oO pons ts of the Navy ‘ation i provi ( ly statute 17 
Stat. 1423) that prescribes in detail the specific amounts of various 
foods é vill ee stitut 11) daily diet oO \ 3 personnel. This 
statute does not permit serving or marearine ol] oleoinargaru € as § 
part the Nay \ ration 

The Arm, and the An Fore ao no have i basi ration statute 
similar to that of the Department of the Naw, The elements of the 
A mv aA va. ‘ir Foree ration are established hy tha Pp esident Serving 
cretionary matter 

This bill would add the words “oleomargarine or margarine”’ to the 
Nay ration Sti ite so na the servi Yr OT nary win the Nay \ 


COMMITTE! AMENDMENT 


As referred to the committee, this bill contained an amendment 


providing that during any period when surplus butter stocks are 


available to the Navy through the Commodity Credit Corporation 


] marearine si all hy acquired for se hv the Nay ‘ 


‘ maroarinna 
no o1eomMal a ( i I 


v i I uy i 
or any branch or department thereof, except that limited supplies 
Lhereol may be acquil’ed for use i Sper ial Overseas are: Upol) certifica- 
ion that the use of butter in such areas would be imopractieal. 

The committee has modified this amendment to permit the use for 
cooking purposes of margarine acquired for special operations th: 
must be rotated periodically to keep the stock fresl| The Navy 


haa & 


must maintaim a stock of margarime for use In Overseas areas where 
hutter may not be used because of lack of refrigeration. One-half 
of this stock is rotated each year and the part that is taken out of the 
stockpile is used for cooking purpo es bh lit not a a part of the Nay \ 
ration. The committee amendment is intended to permit the con- 
tinuation of this practice. 


COST 


\t the present time surplus butter stocks are available to the Nav, 
from the Commodity Credit Corporation at a Navy cost that is less 
than the cost of margarine. At such time as surplus butter stocks 
are no longer available to the Navy, it is estimated that the Navy 
could save more than $1 million by serving a ration component con- 


1 


sistine ot 66+ percent butter and 073 percent marevarine 
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DEPARTMENTAL RECOMMENDATION 


Printed below and hereby made a part of this report is a letter 
from the Chief of Legislative Liaison for the Department of the Navy 
dated August 5, 1958, indicating that the Department of the Navy 
and the Bureau of the Budget have no objection to the bill. The 
modification of section 2 recommended in this letter has been 
accomplished. 


DiPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, PG. August 5, 1958. 
Hon. Ricuarp B. Russeuu, 
Chairman, Committee on Armed Services, 
United States Senate. Washington, Ie: 


My Dear 7 CHAIRMAN: Reference is made to your request for 

eport on H. R. 912, an act to amend the Navy ration statute so as to 
prov ide a) th e Sf T \ iD O rot oleom: argarine or margarine. The secretary 

f Defense ic as delegated to the De partment of the Navy the responsi- 
bi lity for expressing the views of the Department of Defense on this 
act. 


\s introduced, the bill consisted of the present section 1] and would 
ee we basic Navy ration statute to permit margarine, as well as 
butt » be served to Navy personnel, as present law authorizes for 
\rmy and Air Force personnel. Under the provisions of the bill 
introduced, the use of margarine as a substitute for butter would be a 
oe r of administrative determination, as is true of all other elements 


the Navy ration. The bill would thus permit, but not require, the 
use of a ot product used extensively in the domestic economy, and 
would inerease the adaptability of menus to existing operating condi- 


tions. In ‘vidi. this Department would be placed on an equal 
footing with the other military departments in being permitted the 
discretionary use of margarime in lieu of butter. On April 19, 1957, 
the Navy, on behalf of the Department of Defense, submitted a 
report to the chairman of the House Armed Services Committee 
favoring enactment of the legislation in its then existing form. 

On April 22, 1958, when H. R. 912 was passed by the House of 
Representatives, the present section 2 was added by floor amendment. 
Section 2 would restrict the purchase of any oleomargarine by the 
Navy during any period when —: utter stocks are available 
through the Commodity Credit Corporation, with one exception. 
The exception would permit the purchase of limited amounts of 
margarine for use in special Overseas areas upon certification that the 
use of butter in such areas would be impractical. 

It has been found that butter is not adaptable to use in emergency 
operations in areas where refrigeration facilities are either limited or 
not available. On the other hand, canned margarine may be kept 
usable for extensive periods with little or no refrigeration. Accord- 
ingly, the Navy purchases and keeps in stock a quantity of margarine 
for use in emergency operations where the use of butter would not be 
practicable. Most of this margarine is used by the Marine Corps in 
training exercises Or in opers tions such as the one curre ‘ntly in progress 
in Lebanon. These stocks must, in time, be replenished even if not 
used in operations. In order to effeet utmost economy, the Navv’s 
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practice has been to dispose of unused stocks of margarine for cooking 


purposes in ceneral messes. 


The Navy now acquires most of its butter through the surplus 
stocks held by the Commodity Credit Corporation and this Depart- 
ment has no desire to change its policy in this regard. 

[t is considered that the language ia section 2 of this bill, lines 11 
through 13, imposes unnecessary and unreasonable restrictions on the 
use of margarine by this Department. ‘This language, it is believed, 
might preclude disposition of unused margarine purchased for emer- 
gency operations in the manner described above, except for such dis- 
position as may be possible in special oversexs areas. Accordingly, 
the Department of the Navy, in behalf of the Department of Defense, 
prefers that section 2 be deleted from H. R. 912. 

If, notwithstanding the above, the Congress sees fit to enact legis- 
lation containing a provision such as section 2, it is strongly recom- 
mended that an amendment be made to remove the objectionable 
features which have been pointed out. If amended to remove the 
restrictions on utilization of margarine stocks, the Department of the 
Navy, in behalf of the Department of Defense, would interpose no 
objection to enactment of H. R. 912. 

This report has been coordinated within the Department of Defense 
in accordance with vrocedures prescribed by the Secretary of Defense. 

The Department of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H. R. 912 to the Congress. 

Sincerely yours, 
Joun S. McCarty, JIr., 
Captain, United States Navy, 
Chief of Legislative Liaison 
For the Secretary of the Navy). 
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CHANGES IN 


In compliance with subsection 
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EXISTING LAW 


4 of rule XXIX of the Standing 


Rules of the Senate, there is printed in parallel columns the text of 
provisions of existing laws which would be repealed or amended by 


the various provisions of the bill. 


EXISTING LAW 


Section 6082, title 10, United 
States Code 


(a) The Navy ration consists of 
the following daily allowance of 
provisions: Hight ounces of biscuit 
or twelve ounces of soft bread or 
twelve ounces of flour; twelve 
ounces of preserved meat or four- 
teen ounces of salt or smoked 
meat or twenty ounces of fresh 
meat, fish, or poultry; twelve 
ounces of dried vegetables or 
eighteen ounces of canned vege- 
ables or forty-four ounces of 
fresh vegetables; four ounces of 
dried fruit or ten ounces of canned 
fruit or six ounces of preserved 
fruit or sixteen ounces of fresh 
fruit or six ounces of canned fruit 
or vegetable juices, or one ounce 
of powdered fruit juices, or six- 
tenths of an ounce of concentrated 
fruit juices; two ounces of cocoa or 
two ounces of coffee or one-half 
ounce of tea; four ounces of 
evaporated milk or one ounce of 
powdered milk or one-half pint of 
fresh milk, one and _ six-tenths 
ounces of butter, one and _ six- 
tenths ounces of cereal or rice or 
starch foods, one-half ounce of 
cheese, one and two-tenths eggs, 
one and six-tenths ounces of lard 
or lard substitutes, two-fifths of a 
gill of oils or sauces or vinegar, 
five ounces of sugar and_ such 
quantities of baking powder and 
soda, flavoring extracts, mustard, 
pepper, pickles, salt, sirup, spices, 
and yeast as required. 

(b) Any article of the Navy 
ration may be issued in excess of 
the authorized quantity if there 


THE BILL 


That section 6082 (a) (7) of 
title 10, United States Code is 
amended by striking out the period 
after the word ‘butter’ and in- 
serting in lieu thereof the follow- 
ing: “or oleomargarine or margar- 
ine’’, 
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EXISTING LAW 


is an underissue of the 
in other articles. 


© The secretary ol 


the Navy 


may increase the daily allowance 


of prov isions on a vessel or station 
aving an authorized complement 
of less than one hundred and fifty 


having 
men and subsisting on a ration 
when, in his opinion, the 
vessel or station is operating under 


conditions warranting an increase. 


} 


] 
aliowance 


OLEOMARGARINE 


same value 


OR MARGARINI NAVY 
THE BILL 
SEC. Section 6082 of title 10. 


United 


States Code, is amended 
by adding the following new sub- 
section at the end thereof: 

d) During period 
surplus butter stocks are available 


the Navy Com 


Credit Corporation, no 


any vhen 


LO 


rough the 
modity 
oleomargarine or margarine may 
be acquired for use by the Navy, 
supplies thereof 


acquired for use in special 


except that limited 
hay | 
operations where the use of butter 
be impractical. 
stocks of oleomargarine or marga- 
rine so acquired may be utilized 
by any means other than by serv- 
ing them as a component of the 


Nav\ 


) 
would Unused 


ration. 


O 


